| UNION FINANCIAL AND ADMINISTRATIVE 
PRACTICES AND PROCEDURES 








HEARINGS 


BEFORE THE 


SUBCOMMITTEE ON LABOR 


OF THE 


COMMITTEE ON 
LABOR AND PUBLIC WELFARE 
UNITED STATES SENATE 
EIGHTY-FIFTH CONGRESS 


ON 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 
AND PROCEDURES 


MARCH 26, 27, MAY 5, 6, 7, 8, 9, 12, 13, 14, 16, 19, 20, 21, AND 22, 1958 


Printed for the use of the Committee on Labor and Public Welfare 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1958 








‘™. 


COMMITTEE ON LABOR AND PUBLIC WELFARE 


LISTER HILL, Alabama, Chairman 


JAMES E. MURRAY, Montana H. ALEXANDER SMITH, New Jersey 
JOHN F. KENNEDY, Massachusetts IRVING M. IVES, New York 

PAT McNAMARA, Michigan WILLIAM A. PURTELL, Connecticut 
WAYNE MORSE, Oregon BARRY GOLDWATER, Arizona 
STROM THURMOND, South Carolina GORDON ALLOTT, Colorado 

RALPH YARBOROUGH, Texas JOHN SHERMAN COOPER, Kentucky 


STEWART E. McCtiure, Chief Clerk 





SUBCOMMITTEE ON LABOR 


JOHN F. KENNEDY, Massachusetts, Chairman 


PAT McNAMARA, Michigan IRVING M. IVES, New York 
WAYNE MORSE, Oregon BARRY GOLDWATER, Arizona 
RALPH YARBOROUGH, Texas WILLIAM A. PURTELL, Connecticut 


JouN S, ForRSYTHE, General Counsel of the Committee 
RALPH DUNGAN, Professional Staff Member 
MERTON BERNSTEIN, Special Legal Consultant to the Subcommittee 








| DEPOSITED BY THE 
UNITED STATES OF. AMERICA 


CONTENTS 








Text of Page 
nh a i Ti a tat Rr ag ea teara rh 297 
Senate Joint Resolution 94_______- 
S. 371- 


_ 
oo 
= 
oO 


bee ica ag PS ae Be Si BF EK an aS gi ed sted ea wa 11 
= a a al ince NE cies hla NR ein A earth eh Nh whe ncaa sae b 11 
Se Se a a IN a pas ict al Me ri tic ctstsi n ehiner pain 12 
a SS ET Paap ee a ig vn tn hh hgh hatha taianceaas Pia 12 
Me eR se a 2 i ees Joo iS oe ty i 12 
RS i  icaterusei sts Sl ct ci ce A tae rig a chee ar anil Ea 13 
Rbte ean ak il Oy tags Ta a, . maaan 13 
re ene be On! J A. + foal eee ieee Ae i] 2 13 
ed < : _ a ae ce oe a 14 
1177 ee : 14 
1188 i 17 
1343 : i‘ 7 oe ame 8 
1614 : whet e 5 ‘ 8 


1723 ei a es a i ie Se Sa Bee og i pies eats 2 
a a a ; vie 
ae oe Se OE are : ae a ere 
| eta ss ; ae le = Sieh aaa 
2925... . co AS os RE ae abies te Real Rarsciy feeb tl 
2926__- a _ 

ae... 

aes... 

Pie ss enh is een ieee de racine ts s SS a een Fay 
Se i i sal ; oe ahah an “af 634 
3046__ ylang t eaten 4 emai a : é . 935 
MN aS os ee ate ee , c s 35 
3048_ ses Pe eet ee =e be rt pene } 
3068____- \ : s a ee aaek stalls te aca 138 


' 
' 
' 
jewel meh eet fe pee fe ek en pret fee ee fee fe fee eet eft ft eet et tt 
: a oem 
amo worn oO 6 


WW WW & bo 
QO 


s007....... , oa ese Je Sue a eTE 6 
. 3098__- aii all ed a s ao 16 
3099____ ‘id 4 oa a 19 


$9397......- ey cae 13 Ome ry 
oo12..- : 5 - , fe : a 146 
3454____. Aasteht aka, Sy. i, ae 
3618____- a \ oY Bee St oa 
(a ee Sirens he Sade : : ‘ abe 7 
3738 ee cere ee = oa ee 37 
3751 


LANDRDNDDNDDNDRLNDDNDAADADARANDDADDRBDR ABAD 


oe ‘ J f si ae Sra 168 
3773 . oS eadaits a8 . 170 
BrtS...2- ; re. Se ght tae te 2 i ie 936 

. 810__. 3 rn beactan seed. 171 

. 3860_- 173 

. 3922 wi 173 


DEPARTMENTAL REPORTS 


Budget, Bureau of the: 
5. 1813 and 8. 2137_...._. ; : ‘8 123 
Justice, Department of: 
S. LBAs 54s: : ee : hada cere athena ve 123 
Labor, Department of: 
S. 76 and others__- ascitic des sails atielin » ke j é 298 
ere e oie 119 


vas ee WA Fo eee eee, ee. ere 
ge oe ea ago 

. 1813 and S. 2137- 

. 2693 


oR Th TR Th 








IV CONTENTS 


Labor, Department of— Continued ama * 
2925 


. 3046 
3047 
3068 
. 3097 
ae 
— ae 
IT assoc 

a le 
ID oo oa. 


MMM DMM nM 


Ee eae enna 
Small ‘Business Administration: 
S. 1723 


CHRONOLOGICAL LIST OF WITNESSES 


Marcu 26, 1958 
Statement: 
Mitchell, Hon. James P., Secretary of Labor---- --- 
Marcu 27, 1958 
Statement: 

Meany, George, president of the American Federation of Labor 
and the Congress of Industrial Organizations; accompanied by 
Andrew J. Biemiller, legislative representative of the AFL-CIO, 
J. Albert Woll, general counsel, AFL-CIO, and Thomas E. Harris, 
associate general counsel, AFL-CIO_____-____- ee 

May 5, 1958 
Statements: 

Knowland, Hon. William F., a United States Senator from the State 
of California, accompanied by Joseph C. Wells, attorney at law; 
and James Gleason, administrative assistant__..........._____-- 

McClellan, Hon. John L., a United States Senator from the State of 
ol ear en in nana onan se ea Bue < 


May 6, 1958 


Smith, Hon. H. Alexander, a United States Senator from the State of 
te ka os nd © lot Ce orm act Rein Bark aies bide ms nila « 
Curtis, Hon. Carl T., a United States Senator from the State of 
Nebraska, accompanied by Gerard D. Reilly, attorney at law 
Cox, Archibald, professor of law, Harvard University 


May 7, 1958 


Watkins, Hon. Arthur V., a United States Senator from the State 
UU aia ‘ 

Di Fede, Joseph, president, Association of State Labor Relations 
Agencies, and chairman, New York State Labor Relations Board, 
accompanied by Philip Feldblum, general counsel, New York State 
Labor Relations Board i s 

Holland. Hon. Spessard L.. a United States Senator from the State 
Florida__. 

Reagan, Francis M., head, Division of Labor Elections, State of 
Oregon : 

Benetar, David L., chairman, committee on labor-management regu- 
lations, New York Chamber of Commerce : 
Packard, Arthur J., chairman, governmental! affairs committee, Ameri 

can Hotel Association 


¢ 
ol 


May 8, 1958 

Statements: 
Hayes, Al J., international president, International Association of 
Machinists and chairman, AFL-CIO Ethical Practice Committee_ 
Summers, Clyde, professor of law, Yale Law School__- 


936 
166 
169 
170 
172 


420 


180 


240 


{21 


165 
494 
198 


506 


513 
594 





| 





CONTENTS 


May 9, 1958 
Statements: 
Dirksen, Hon. Everett McKinley, a United States Senator from the 
State of Illinois 


Mundt, Hon. Karl E., a United States Senator from the State of South 
a Fh ar ree eee lees Wife laa tasrl ae bt GR 

Read, Cecil F., former vice president, Local 47 (L. A.), American 
Federation of Musicians__ . 


May 12, 1958 
Statements: 
Miller, William W., chairman, industrial-relations committee of the 
Illinois Manufacturers Association__..............-..---------- 
Lovell, L. L., president, Louisiana Farm Bureau Federation, accom- 
panied by Matt Triggs, assistant legislative director, American 
Farm Bureau Federation 


Browne, Harry L., attorney, appearing on behalf of the American 
Retail Federation, accompanied by Thomas E. Shroyer, counsel, 
Amorinen Tata TOGA. 66a cn co nickccsnin mila ower nmnsnncus< 


RG, TR 20g SN. chsiid co aiding enwenwanennasasemin 


Priehs, George W., vice president, John Priehs Mercantile Co., Mount 
Clemens, Mich 


May 13, 1958 

Statements: 
Rooney, Frank J., Miami, Fla., chairman, labor committee of the 
Associated General Contractors of America 
Leedom, Boyd, chairman, National Relations Board_-_.-.---.--- 


May 14, 1958 
Statements: 
Kelly, Robert G., Charleston, W. Va., representing the Chamber of 
Commerce of the United States________._.-------------------- 
Sheldon, Horace E., representing the Commerce and Industry Asso- 
ciation of New York, N. Y 


May 16, 1958 
Statements: 

Gray, Richard, president, Building and Construction Trades Depart- 
ment, AFL-CIO, accompanied by Louis Sherman, chairman, legal 
advisory committee, Building Trades Department, and C. R. Gray, 
legislative representative, Building Trades Department_____-_-~-_-- 

Hardenbrook, Donald, Jr., vice president, Union Bag-Camp Paper 
Corp., and chairman of industrial relations committee, accompanied 
by Lambert Miller, general counsel, National Association of Man- 
MINN Soc cs eed ee ene Oboe ene a oan 

Iserman, Theodore R., attorney, New York_._---------.---------- 

Beirne, Joseph A., president, Communications Workers of America, 
AFL-CIO 


May 19, 1958 
Statements: 
Tower, Charles H., manager, employer-employees relations depart- 
ment, National Association of Broadcasters, accompanied by James 

H. Hulbert, assistant manager, employer-employees relations de- 
partment, National Association of Broadcasters_-_---..-.-------- 
Randolph, Woodruff, president, International Typographical Union, 
accompanied by Gerhard van Arkel, of van Arkel & Kaiser, Wash- 
ington, D. C Ses Ba cits hee ab ina x a anaes 
Clark, Hon. Joseph $., a United States Senator from the State of 
Non Sh ibs Mii oS tanto oa wt aa cit wee ahd agente naa td 
Treacy, William P., accompanied by John F. Tharp, on behalf of the 
Illinois Chamber of Commerce. -----.-....--------------------- 
Rogers, Elmo F., president, Confederated Unions of America, and 
president, Federation of Independent Oil Unions 


Page 


734 
758 


760 


767 
786 


839 


861 


881 


897 


937 
970 


1009 


1033 
1050 
1056 
1063 








VI CONTENTS 


May 20, 1958 


Statements: 

Wyle, Benjamin, general counsel, Textile Workers Union of America, Page 
AFL-CIO = Re patie 2 ot oe 1067 

Malin, Patrick Murphy, executive director, American Civil Liberties 
Union ; : ; : ; 1115 

Carey, James B., president, Internation Union of Electrical, Radio, 
and Machine Workers, AFL-CIO, accompanied by Benjamin C. 

Sigal, general couisel, LUE - 1133 
May 21, 1958 
Statements: 

Harrison, George M., grand president, Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station Em- 
ployees, accompanied by Edward J. Hickey, attorney, Washington, 

D.C 1182 

Lester, Richard A., professor of economics, Princeton University, and 
faculty associate, industrial relations section, Princeton University 1219 

Ferton, Jerome D., General Counsel, National Labor Relations 
Board, accompanied by Thomas Ryan, special assistant, Office of the 
General Counsel, National Labor Relations Board, and J. Neal 
Tomey, special assistant, Office of the General Counsel, National 
Labor Relations Board 1244 

May 22, 1958 
Statements: 

Meany, George, president, American Federation of Labor and Con- 
gress of Industrial Organizations, accompanied by Albert Woll, 
general counsel, Thomas Harris, assistant general counsel, and 
A. Biemiller, legislative director Sis 1311 

Chamberlin, Edward H., professor of political economy, Harvard 
University _- s 1364 

May 238, 1958 
Statement: 
Mitchell, Hon. James P., Secretary of Labor, accompanied by Stuart 
Rothman, Solicitor, Department of Labor ‘ 1389 
STATEMENTS 
Beirne, Joseph A., president, Communications Workers of America, 
AFL-CIO erie : 970 
Prepared statement = ae of ; 971 
Benetar, David L., chairman, committee on labor management regulations, 
New York Chamber of Commerce 498, 503 


Browne, Harry L., attorney, appearing on behalf of the American Retail 
Federation, accompanied by Thomas E. Shroyer, counsel, American 
Retail Federation ___ 

Prepared statement ca [a ae 

Carey, James B., president, International Union of Electrical, Radio, and 
Machine Workers, AFL-CIO, accompanied by Benjamin C. Sigal, 
general counsel, IUE_- : 

Chamberlin, Edward H., professor of political economy, Harvard Uni- 
versity - : is 

Clark, Hon. Joseph S., a United States Senator from the State of Pennsyl- 
vania_._.... ee: 

Prepared statements - _- 


“IJ 
Co 
Ct 


1133 
1364 


1050 


1050, 1051 


Cox, Archibald, professor of law, Harvard University 343, 362 


Curtis, Hon. Carl T., a United States Senator from the State of Nebraska 
accompanied by Gerard D. Reilly, attorney at law 

Di Fede, Joseph, president, Association of State Labor Relations Agencies, 
and chairman, New York State Labor Relations Board, accompanied by 
Philip Feldblum, general counsel, New York State Labor Relations 
Board ae i : 

Dirksen, Hon. Everett McKinley, a United States Senator from the State 
of Illinois 


296 


617 





K 
K 





CONTENTS VII 


Fenton, Jerome D., General Counsel, National Labor Relations Board, 
accompanied by Thomas Ryan, special assistant, Office of the General 
Counsel, National Labor Relations Board, and J. Neal Tome vy, special Page 
assistant, Office of the General Counsel, National Labor Relations Board. 1244 

Gray, Richard, president, building and construction trades de partment, 
AFL-CIO, accompanied by Louis Sherman, chairman, legal advisory 
committee, building trades department, and C. R. Gray, legislative 
representative, building trades department- ---- 881 

Hardenbrook, Donald J., vice president, Union Bag- Cc ‘amp Paper Corp., 
and chairman of industrial relations committee, accompanied by 
Lambert Miller, general counsel, National Association of Manufacturers_ 897 

Prepared statement -_-_-_- 


Babak ites Sta och ctl iahe dia bes Sk erat a Sli wea 918 
Harrison, George M., grand president, Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and Station Employees, 
accompanied by Edward J. Hickey, attorney, Washington, D. C .. 2182 
Hayes, Al J., international president, International Association of Ma- 
chinists and chairman, AFL-CIO ethical practices committee _.. 51365542 
Holland, Hon. Spessard L., a United States Senator from the State of 
Florida___- cand ce wnd oar ; waa. alee 465 
Iserman, Theodore R., attorney, New York- RRs eee 1 937 
Prepared statement , 5 960 
Kelly, Robert G., Charleston, W. Va., representing the Chamber of Com- 
merce of the United States. ; aa) eee a ae 839 
Knowland, Hon. William F., a United States Senator from the State of 
California, accompanied by Joseph C. Wells, attorney at law; and 
James Gleason, administrative assistant » aise = racial 180 
Supple mentary statement : 210 
Leedom, Boyd, Chairman, National Labor Relations Board if 786 
Lester, Richard A., professor of economics, Princeton U niversity, and 
faculty associate, industrial relations section, Princeton Unive rsity. - 1219 
Lovell, L. L., president, Louisiana Farm Bureau Federation, accompanied 
by Matt Triggs, assistant legislative director, American Farm Bureau 
Federation 3 707 
Prepared statement_-_- a whe aae eels a a 730 
Malin, Patrick Murphy, executive director, American Civil Liberties 
Union_-__- ON eg BRS ae ee Oe ues jets 4135 
Meany, George, president, American Federation of Labor and Congress 
of Industrial Organizations, accompanied by Andrew J. Biemiller, 
legislative representative, AFL-—C1lO, J. Albert Woll, general counsel, 
AFL-CIO, and Thomas E. Harris, associate general counsel, AFL-CIO: 
March 27, 1958- ; wed wis = abies 3 cateniu 47 
May 22, 1958 alain 4h 
McClellan, Hon. John L., a United States Senator from the State of 
Arkansas aa bc : . ; 2 240 
Misuse of union funds, memorandum é 244 
Analysis of 8. 3618__..__._-- sb dantd : ; 247 
Miller, William W., chairman, industrial relations committee of the Illinois 
Manufacturers Association Bes MUN SL ieee cha 3 ae 695 
Prepared statement : : reso widwete dae! 
Mitchell, Hon. James P., Secretary of Labor: 
March 26, 1958 = ‘ ... 24,124 
May 23, 1958, accompanied by Stuart Rothman, Solicitor, De »part- 
ment of Labor_- sou:  QSSR 
Mundt, Hon. Kar! E., a U nited States Senator from the State of South 
D: ikota a ‘ Lode ts he eka tS a i saa but earch GES 627 
Prepared sti itement___- z fef3 : Ss cue” > ORt 
Packard, Arthur J., chairman, governmental affairs committee, American 
Hotel Association : 5 Td ‘ 3 506 
Priehs, George W., vice president, John Priehs Mercantile Co., Mount 
Clemens, Mich - ; 760 


Randolph, Woodruff, president, International Typographical Union 
onan by Gerhard P. van Arkel, of Van Arkel & Kaiser, Wash- 


‘ 


ington, D. hae 4 ; ; - 1033 


Prepare ‘4 statement ie . --. 1042 
fead, Cecil F., former vice preside nt, Local 47 (Los Angeles), Ame rican 
Federation of Musicians de act Sacd eee sas bls ty 676 


Prepared statement- aes onan eats . nee 677 








vill CONTENTS 


Reagan, Francis M., head, Division of Labor Elections, State of Oregon__- - 
Rogers, Elmo F., president, Confederated Unions of America, and president, 
Federation of Independent Oil Unions__.___........-----.-----.----- 
Rooney, Frank J., Miami, Fla., chairman, labor committee of the Asso- 
ciated General Contractors of America 
I el i kin waw ania 
Sheldon, Horace E., representing the Commerce & Industry Association 
a abbicaind Knaodcaels 
Prenered suatement...................... 

| ee ee ee era 

oe, Hon. H. Alexander, a United States Senator from the State ‘of New 

I i cea enue cneuinas 

Summers, Clyde, professor of law, Yale Law School__-_---_-_-__-_-__- 

Tower, Charles H., manager, employer- employee relations department, 
National Association of Broadcasters, accompanied by James H. Hul- 
bert, assistant manager, employer-employee relations department, 
National Association of Broadcasters : 

Prepared suacement...........-~........-.. 

Treacy, William P., accompanied by John F. Tharp, ¢ on behalf of the Illinois 
@hamber of Commerce_.........-.-..------..-------- 

Watkins, Hon. Arthur V., a United States Senator from the State of Utah _- 


Wyle, Benjamin, general counsel, Textile Workers Union of America 
UR ee ar Sn ee a cli hi ein wi 
Prepared statement 
Letters: 
Adams, A. §., secretary-treasurer, Williams-Brownell, Inc., to Senator 
(EE Ce ene a 8, NE ee a ee eet ee 0 
Bates, G. Wallace, vice president and general counsel, New York 
Telephone Co., to Stewart E. McClure, Chief Clerk, Senate Com- 
mittee on Labor and Public Welfare, with enclosure - —— 
Bennett, Hon. Wallace F., a United States Senator from the State of 
Utah: 
To Senator Kennedy 
ON EL TI sikidin eo dece secs ass 
Broh, H. L., vice president and general manager, Huntington Coca- 
Cola Bottling Co., to Senator Curtis ____- 
Brooks, Everett, B. , president, Ebecap Supply Co., to Senator Curtis. 
Byrd, William M.., ‘executive director, Arkansas "Re staurant Associa- 
tion, Inc., to Senator Curtis___-__- : 
Clement, E. B., president, Cleme nt Electric Co., to Senator Curtis 
Crittenden, A. 'M., vice president and general manager, Reserve Sup- 
ply Corp., to Senator Curtis_____- 
Crosetto, Michael J., chairman, Pennsylv ania Labor Relations Board, 
to Senator Clark___-_- pee es aes ae 
Crowley, Francis E., president, Crowley’s Milk Co., Ine., to Senator 
RE ee Og ee ae 
Curtis, Hon. Carl T., a United States Senator from the State of Ne- 
braska, to Senator Kennedy _ _- wuss aoe 
Dirksen, Hon. Everett McKinle y, a United States Senator from the 
State of Illinois, to Senator McClellan____ 
Endicott, John, Endicott Co., to Senator Curtis _ _- 
Hanson, Rex, Jr., attorney at 1: iw, to Senator McClellan 
Henry, A. F. ., president, Acoustic Engi ineering Co., to Senator Cu rtis 
Jacobs, Lionel L., Lionel L. Jacobs & Son, to Se nator Curtis 
Kaiser, Paul R., president, a kake | Tasty Baking Co., to Senator 


Curtis ere ie a fre ae ees 
Kirschner, Herb, treasurer, Del-Mar Cabinet Co., Inc., to Senator 
SR, 2 Le cee i 
Kiser, J. J., gene ral sales manager, Southern Desk Co., to Senator 
Curtis... .... 


Krogstad, R. Ww. , ge neral m: anager r, Carnes C ‘orp., to Senator Curtis 

Leedom, Boyd, chairms in, NLRB, to Senator Ke nnedy al 

Light, Herman N. i. preside nt, the ~— Co., Inc., to Pr esident Kisen- 
hower- Bi eS 


Lipschutz, E. J., Louisville C ‘ap Co 0., ‘to Senator Curtis- 


Page 
494 


1063 


767 
768 
861 
873 


758 


O77 


add 


594 


1009 
1025 


1056 
42 


< 


1067 
1068 


328 
1003 


1414 
1415 


~ 


325 
29 


w~ 


326 
328 


325 


ow “~ Wo eo 
on w i) WK bo bo & bo 
Co i) t Crist sy Oo 


Dw Ge 
& 2 an 
— 
bor 


= 
- 


Let 








CONTENTS rm 


Letters—Continued ’ 
Meany, George, president, American Federation of Labor and Con- 


gress of Industrial Organizations to: Page 
Presidents of affiliated national and international unions___----- 107 
Senator ree dy_ «isr'oi Shik Wha bi tala ioe iain shad oha es wats 1326, 1349 
Mitchell, Hon. James P. , Secretary of Labor, to Senator Kennedy, with 
enclosure sou fn Say Sais yas Ss ss ln es oa lie es nd ae 1401 
Mooseberg, John 0. a iia Dei. cule cans, dated, dea Rds 340 
Purnell, F. B., aie pre ‘sident, F. B. Purnell Sausage Co., to Senator 
Curtis._.____- Bs, sodtie tts Stereiid nile eS eb th etal ee oe 326 
Rogers, Joseph T. , owner, Rogers Supply Co., to Senator Curtis____- 333 
Rooney, Frank J. the Associated General Contractors of Ame etn, 
Inc., to Senator ‘Kennedy ei Se See hah oy tA oe ee es 768 
Schickel, Norbert, H., president, Fairview Manor Realty Co. , Inc., 
es Manabe CMEIE. cc a oeran nbn’ ckdces sekus ic ets a eoceretm oe Cea 
Shanklin, Jay E., associ: ate. dire 2c ‘tor “of information, National Labor 
Rel: er Board, to Senator Morse __----- i Jeudix) (| 12 
Storms, C. H., pre side nt, Blue Mountain Cons struction Co., ‘to Senator 
Curtis. — PED cS MI Oe bod bce a 323 


Strickland, Robert H., executive sec retary, ‘the Associated General 


Contractors of America, Inc., to Senator eRe ee isan) wc Sek 
Swanson, E. C., vice president, Andersen Corp., to Sens itor Curtis... 334 
Tharp, John F., manager, Labor Relations Departme nt, Illinois State 

Chamber of Commerce, to Senator Curtis__.......--...-------- 342 
Thoresen, Ross, manager, Industrial Relations Council of Utah, to 

Senator Curtis a ‘ eRe Res San rehd, oem Lee 332 
Tinkham, Richard P., attorney, Smith, Okoniski, Puchner, and 

Tene. bo ener: Cartas: ti ee a de eb dk do-Suuw cane 330 
Triggs, Matt, assistant legislative director, American Farm Bureau 

Federation, to Senator Kennedy____...--.----------- ie aentee 717 
Watkins, Senator Arthur V., to Senator McClellan______- 428 
Wingerter, Lawrence, preside nt, Red Arrow Freight Lines, ‘to Senator 

ee oe 5 are eh a aceite as AL wn alae et at ol 322 
Winship, Jr., Dillon, vice president, Georgia Highway Express, rw 

to Senator Curtis.._........._-- _-. $824 
Woll, J. Albert, general counsel, AF L-C IO, ‘to Sens itor Ke nnedy eis 87 

ADDITIONAL INFORMATION 
AFL-CIO: 
Codes ‘of Ethical Practices... .. i... ceeded 91 
National and international unions which do not hold conventions at 
least once every 4 vears Pie actciakcone deers ache adergees Cheeta 1350 
News, Washington, D. C., May 10, Wc doen vhs bie tank 1109 
American Civil Liberties Union: 
Labor committee : Sas dela An tele aes 1115 
Labor union ‘“‘Bill of Rights” 1 sei Se a Scam Asia be ee cn nw eect oe 1117 
American Farm Bureau Federation, policy statements_________.-------- 713 
Analysis of State labor laws: 
Regulation of disputes in public utilities, ete___.._.._....---------- 480 
Compulsory mediation and arbitration_—~..--...-.----..---------- 481 
Association of General Contractors: 
oe ary boy _ ; 
NCR eo a Se co cee cdctkcecusimeun scan ~enuse mies 321 
C ase No. 2 iwichahatdldcet de wehbe weed teens 321 
Position on labor relations______-_--.--------------------------- 777 
Bennett, Wallace F., a United St ites Senator from the State of Utah, 
ibe tae GION So nn hao ie nec wn nanan eweebens 1414 
Comparison of administration bill, Ss. 3097, and Kennedy ‘bill, S. 3454_- 1402 
Cox, Archibald, professor, Harvard University Law School, comments on 
statement of George Meany , president, APE-GIGQ. co .cccccecucset-. We 
Prepared statement _ _- cee IA Soi ge kt sb 343 
Kisenhower, President Dwight D., Messe ages to Congress: 
Legisl« ativ e recommendations ‘on labor-management relations, January 

11, 1954. ie aga ar ek 3 esatiisaebiars 177 
Recommendations for amendments to the Taft- Hartley ‘Act, January ‘ 

FR, PE nim a i aw cane aca e ecw at agsiwe Mma sien bow mewiuWens 


SSE Se aS 





once os 





x CONTENTS 


Page 
Explanation of 8. 3097 entitled “The Labor Reports Act of 1958’’___---. 281 
Labor Management Act, 1947, explanation of bill to amend 17, 22 
Musicians performance trust funds, Committee on Education and L abor, 

House of Representatives, committee print —_-__- ee 687 
National Association of Manufacture rs, statement of law departme nt. ._- 915 
National Labor Relations Board: 

Cases filed against employees: 
Wagner period pe s . Poon +e 


Taft-Hartley period_ = paar ; : Te 
Perce sarings held prior, duri and after preheari lecti 
ercent of hearings held prior, during, and after prehearing election 
period, for selected years 


Al: ae ye at ON Ds de dy se eee 816 
Wagner period Bosiie aoe : oe oi 816 
Taft-Hartley period : a " Si 

Time elapsed in proesssing unfair labor practice and representation 
cases, fiscal years 1°56 and 1957, and July —December 1957 - - - - 820 
Barbash report, recommendations 1263 
Letters to trade organizations and contr actor associations oo) ae 
List of 10 (1) injunction cases mii bed a cae coe, ae 
Ame ea list__ 1287 
Excerpt from decision in the case of Mountain Pacific ch: ipter of the 
Associated General Contractors, Inc., et al : 894 
New York Telephone Co., statement_ be ad eee re 1003 
Publie utility arbitration law, chs apter 453 5 a eS 
Retail Clerks Union Local 1515, contract agreement 759 
Statement of the late Senator Robert A. Taft with reference on labor 
legislation _ — _ - . : 490, 1410 
Supreme Court of Florida, decision filed ee 5, 1953, declaring invalid 
the Florida public utilities law ; 176 
The structure and government of labor unions, by Philip Taft, Harvard 
University Press, 1954, article 521 
Townspeople back O’Sullivan strikers, AFL-CIO News, March 16, 1957 621 
United Rubber Workers decertified in NLRB O'Sullivan election, Wall 
Street Journal, October 21, 1957 . 620 
APPENDIX 
Conference of American Small Business Organizations, statement: 
Fred A. Hartley, Jr., and R. Harland Shaw, cochairmen 1452 
John L. Kilculle n, counsel 1456 
Congenial Retirement Association of H: ampton Boys, N. Y., statement 1459 
Digest of State labor relations statutes provisions relating to unfair labor 
practices and representation elections _- oes ; ‘ 1429 
Colorado: 
Colorado Revised Statutes, 1953 (ch. 80, art. 5) 1429 
Connecticut: 
Connecticut General Statutes (ch. 370, sees. 7388 to 7399) 1431 
Kansas: 
Kansas General Statutes (secs. 44-801 to 44-815) bi Bye? 1431 
Massachusetts: 
Massachusetts Laws of 1938 (ch. 345) incorporated in General 
Laws (ch. 23 and ch. 150A) 1433 
Michigan: 
Michigan Compiled Laws (sees. 423.1 to 423.25) _- 1433 
Minnesota: 
Minnesota Statutes Annotated (ch. 179) 1434 
New York: 
New York Consolidated Laws (labor law, art. 20, secs. 700-716) 1435 


Oregon: 
Revised Statutes (ch. 662) : j ’ 1436 





CONTENTS 


Digest of State labor relations statutes provisions, ete.—Continued 
Pennsylvania: 
Purdon’s Pennsylvania Statutes Annotated (title 43, sees. 211.1- 
Stet. 
Rhode Island: 
Rhode Island Laws of 1941 (ch. 1066, as amended) 
Utah: 
Utah Code Annotated (sees. 34-1 to 34-1—16) 
Wisconsin: 
Wisconsin Statutes (sees. 111.01 to 111.19)______- 
District of Columbia_ - - 
Hawaii: 
Revised Laws of Hawaii, 1955 (title 11, secs. 90-1 to 90-19) _- 
Puerto Rico: 
Puerto Rico Laws, 1945, Act 130; Laws 1946, Act 6 (statutes 
annotated, title 29, sees. 61-76) : 
Engineers and Scientists of America, NLRB repeal of the right of profes- S- 


sional employees to a separate bargaining unit, section 9 (b) 1 and 2 of 
the Taft-Hartle ‘ Act, by Jose ph Amann, president " 
Fernos-Isern, Dr. Reside nt Commissioner of Puerto Rico, st: ateme nt 


Hayes, A. - eee International Association of Machinists: Letter to 
Senator Morse 
International Association of Machinists: 
Action of the international president, IAM: 
Table 1.—Concerning the guilt or innocence of dependents in 159 
appeals cases, by nature of charges, January 1953—March 
1958 : 5 . 
Table 2.—Concerning penalties imposed by local lodges in 113 
appeals cases in which the lodges had reached a veredict of 
‘guilty,’ by type of penalty, January 1953-March 1958 
Table 3.—46 appeal cases in which the lodge rendered a veredict 
of ‘‘not guilty,’’ January 1953—-March 1958_- 
International Brotherhood of Teamsters, statement -_ ; 
Kelly, James W., Legislative Reference Service, Library of Congress, 
memo to Senator Hill, with enclosure _- = 
Knowland, Hon. William F.: Letter to Senator Morse, May 29, 1958_ -_- 
Supplemental stateme ent- =" 
McClellan, Hon. John L.: Additional material supplie .d for the record. 
Morse, Hon. Wayne: 
Letters to Senator Knowland: 
May 21, 1958- 
June 2, 1958_ 
Letter to A. J. Hayes, president, International Association of Ma- 
chinists 


National Association of Home Builds rs, statement, by Nels G. Se verin, 
president - 

National Crushed Stone Association, statement 

National Metal Trades Association, statement - 

National Retail Lumber Dealers Association, statement, by John H. Else- 

National en Merchants Association, statement 

Petrillo, James C., president, American Federation of Musicians of the 
Unite ‘d States and Canada, statement 

South Carolina State Chamber of Commerce, support of 8. 3773, 8. 3774, 
statement : 

Spradling, A. L., president, Amalgamated Association of Street, Electric 
Railway, & Motor Coach Employees of America, AFL-CIO, on 8. 3692 
and other proposals for State compulsory arbitration and seizure laws, 
sti ite ment -— 

United Associ: ition of Journeymen & Apprentices of the Plumbing & P ipe 
Fitting Industry Journal 

United Rubber, Cork, Linoleum, and Plastic Workers of America (AFL— 
CIO) memorandum. 

Supplemental memorandum = 

Villarrubia, O. P., claim agent, T. Smith & Son, Ine.: Letter te Senator 
Ellender_- 


Page 
1436 


1437 
1438 


1439 
1440 


1440 


1442 


1461 


1443 
1427 


1426 
1473 
1481 
1483 
1486 
1488 
1448 


1493 


1444 
1404 


1505 
1509 


1492 















UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 
AND PROCEDURES 


WEDNESDAY, MARCH 26, 1958 


Unirep States SENATE, 
SUBCOMMITTEE ON LABorR OF THE 
CoMMITTEE ON Lapor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met at 9:30 a. m., pursuant to notice, in the Old 
Supreme Court Chamber of the Capitol, Senator John F. Kennedy 
(chairman of the subcommittee) presiding. 

Members of the subcommittee present: Senators Kennedy (presid- 
ing), McNamara, Yarborough, Ives, and Purtell. 

Members of the full committee present : Senators Smith, Allott, and 
Cooper. 

Committee staff members present: Stewart E. McClure, chief clerk; 
Roy E. James, assistant chief clerk; Jolin S. Forsythe, general 
counsel; and Merton Bernstein, Michael Bernstein, and Ray Hurley, 
profession: il staff members. 

Senator Krennepy. The subcommittee will please come to order. 

It is necessary that we expedite our proc ‘eedings this morning since 
the McClellan ‘committee is holding a hearing this morning at 11 
o'clock, and since four members of this subcommittee are also mem- 
bers of that select committee it is the desire of the subcommittee to 
conclude its hearing this morning by that time. 

I will make a preliminary statement and then, Mr. Secretary, you 
may begin your statement, and by that time I am sure the other mem- 
bers of the subcommittee will be present. 


M’CLELLAN COMMITTEE RECOMMENDATIONS 


This morning we begin hearings on proposals covering 4 of the 
5 recommendations of the Select Committee on Improper Activities in 
the Labor Management Field. The fifth area of recommendation 
concerns the protection of welfare and pension plans, which is covered 
by the Douglas bill, which this subcommittee has reported to the 
full committee, and which we are hopeful will be reported shortly to 
the floor. 

The other four areas include safeguards on union funds, demo- 
cratic practices of unions, control of middlemen in labor management 
disputes, and the so-called “no-man’s land” problem. For some months 
now the Senate, through its select committee, has been looking into 


allegations of malpractices by persons in responsible positions of 
trust. 
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The select committee's investigations have disclosed that a relativel 
few persons connected with labor or management have indulged in 
practices which have certainly not served the best interests of trade 
union members, management, or society as.a whole. 

These disclosures have been a matter of concern not only to the 
Senate and others in Government but to responsible trade union 
leaders and management also. Trade unions have been especially no- 
table for their intelligent and workmanlike approach to the problem; 
unfortunately, other groups concerned in these matters have not been 
so active in seeking corrective measures within their own groups. 


AFL-CIO CODES OF ETHICAL PRACTICES 


Responsible trade unionists concerned with the abuse of power on 
the part of a few individuals have promulgated excellent codes of 
self-regulation which would to a large extent clear up the problems 
which have arisen. These AFL-CIO codes of ethical practices, fol- 
lowing the recent action of the executive council, are now applicable 
to all unions affiliated with the AFL-CIO. 

This is a major step forward, and the trade-union movement and 
its leaders are to be commended for the forthright action which they 
have taken. 

At the same time the select committee has made certain general 
legislative recommendations, and the administration has made pro- 
posals to safeguard union funds and protect union members from im- 
property activity in the conduct of labor-:nanagement relations. 

These and other proposals now pending before the subcommittee 
concerning certain practices and administrative procedures are the 
principal subject matter of these hearings. ‘This subcommittee will 
consider whether legislation is needed and, if so, what type of legis- 
lation is most conducive to the attainment of the desired objectives. 

I wish to make it entirely clear that we will not be concerned with 
the whole area of labor-management relations covered by the Taft- 
Hartley Jaw in these hearings. Certainly this subcommittee will not 
take any action to weaken in any degree a strong, honest, and respon- 
sible trade-union movement. 

Such a movement is an essential part of a prosperous and stable 
economy and should not be hampered in the fulfillment of its legiti- 
mate functions. Rather, I am hopeful that a consensus can be reached 
during our deliberations that will produce results beneficial to all. 

It is a pleasure, Mr. Secretary, to have you here as the first wit- 
ness in these hearings, and we will be glad to have you proceed in any 
way satisfactory to you. 


PRESIDENT’S 1958 LABOR MESSAGE 


Senator Smrru. Would the chairman permit me to make a brief 
statement before the Secretary begins? 

Senator Kennepy. Certainly. 

Senator Smirn. Mr. Chairman, I have here President Eisenhower's 
labor message of January 23, 1958, and it contains the administra- 
tion’s recommendations for labor legislation. I suggest, Mr. Chair- 
man, it be made a part of the record. 

Senator Kennepy. Without objection, that will be done. 
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(The message of the President follows :) 


THE WHITE Housk, January 28, 1958. 
To the Congress of the United States: 

There are submitted herewith for the consideration of the Congress, recom- 
mendations for amendments to the Taft-Hartley Act and for additional legislation 
to provide greater protections for the rights of individual workers, the public, 
and management and unions, in labor-management relations. 


I 


No labor-management relations legislative program today can ignore the dis- 
closures of corruption, racketeering, and abuse of trust and power in the labor- 
management field. Many of these disclosures have been made in congressional 
hearings and in investigations by grand juries and local law enforcement agencies. 
In the various States vigilant attention by law enforcement officials, and public 
interest in the effective enforcement of existing laws against criminal activity, 
are doing much to eliminate many of the evils and abuses which have occurred. 
Union officials—most of whom are decent, honest Americans—are also doing 
much to eliminate the few in the ranks of organized labor who are corrupt. 
However, the importance to American workers and to the public of preventing 
the impairment of the individual rights of employees and the fact that voluntary 
action is inadequate in this respect have become increasingly evident. In order 
to protect the basic rights of the individual worker and to maintain the integrity 
of trade unionism itself, action on the part of the Government is needed. 

The American public is in need of reassurance : 

1. That the funds which are set aside for the benefit of working men and 
women in health, welfare, and pension plans are accounted for. 

2. That the moneys which are contributed by workers to union treasuries are 
being used solely to advance their welfare. 

3. That organizations in which working people associate together voluntarily 
to improve their status through collective action will be administered in such 
fashion as to reflect their will. 

4. That working people are more fully protected from dealings between repre- 

sentatives of labor and management which have the effect of preventing the full 
exercise of their rights to organize and bargain collectively. 
5. That the public is protected against unfair labor and management practices 
within the collective bargaining relationship which give rise to the exercise of 
coercive power by one as against the other tending to impede the peaceful develop- 
ment of that relationship, or which infringe the legitimate rights of innocent third 
parties. 

The Secretary of Labor has recommended to me a comprehensive program of 
legislation which, if enacted, will, I believe, give that reassurance to the Ameri- 
ean public. His recommendations constitute the program of this administration 
in the labor-management field, and the administration urges the Congress to 
enact legislation : 

1. To require the registration and detailed annual reporting to the Department 
of Labor, with appropriate disclosure, of all plans which provide health, wel- 
fare, or pension benefits to working men and women, whether administered by 
employers, by unions, or jointly by both. The administration made specific legis- 
lative recommendations in this respect in 1956 and 1957. 

2. Torequire: 

(a) That all labor organizations, having members employed in indus- 
tries affecting commerce or which receive benefits of tax exemption under 
the Internal Revenue Code, including regional and local conferences and 
councils, shall: 

(1) File with the Department of Labor detailed annual financial 
reports, which shall be available for public examination. 

(2) Maintain proper financial books and records open to the scrutiny 
of all of their members. 

(b) That officers of such labor organizations who handle unicn funds 
be held to the highest degree of responsibility for the funds com» itted to 
their care by union members; and that the members of such organizations 
be given an unequivocal right to sue in Federal or State courts to enforce 
these responsibilities. This would not supersede existing State statutes or 
judicial remedies. 
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8. To require that all labor organizations: 

(a) File annually with the Department of Labor detailed information 
as to their constitutions, bylaws, and organizational structure and proce- 
dures, 

(0) Show by appropriate reporting that their members have the right 
and opportunity to elect and have elected at intervals of not more than 4 
years, their local officers directly by secret ballot, and their national officers 
either directly by secret ballot, or through delegate bodies elected directly 
by the membership by secret ballot, with due notice of any election being 
given to the members. The Department of Labor would be authorized to 
make full public disclosure of these reports. 

4. To require: 

(a) That all employers report to the Department of Labor all financial 
dealings with labor organizations or their representatives either directly 
or through a third party, but exempting those employer payments specifically 
authorized by law or reported under other requirements of law; to require 
that all labor organizations and representatives of labor organizations re- 
port to the Department of Labor all such financial dealings with employers 
either directly or through a third party; and to authorize the Department 
of Labor to make full public disclosure of these reports. 

(b) To prohibit by the application of appropriate civil and criminal laws 
financial dealings between employers and labor unions which operate to 
impair the rights of working people to organize, to select their bargaining 
representative or effectively to bargain collectively; specifically to amend 
the Taft-Hartley Act to prohibit payments made to employee representa- 
tives by employer agents or representatives, as well as those made directly 
by employers, except as authorized by law; to cover employer payments to 
an employee representative other than a representative of his employees; 
to prohibit payments over and above payments for regular job duties made 
by an employer, his agent, or representative to an employee or group or 
committee of employees to influence other employees in the exercise of their 
right of self-organization or the selection of a bargaining representative; 
and to make it clear that employer payments to trust funds for apprentice- 
ship and training purposes are not prohibited. 

5. For effective administration of this program of reporting and disclosure of 
general union funds, conflicts of interest, union organization and structure, and, 
also, the program for reporting and disclosure of welfare and pension plans, the 
administration recommends that there be created in the Department of Labor a 
Commissioner of Labor Reports who would be responsible to the Secretary for 
the performance of duties under the new legislation. The Commissioner should 
be appointed by the President, with the advice and consent of the Senate. In the 
administration of these reporting requirements, the Commissioner of Labor 
Reports would be empowered through authority derived from the Secretary of 
Labor to— 

(a) make full public disclosure of all information contained in the reports ; 

(b) seek injunctions against violations ; 

(c) investigate reports of violations of the reporting requirements, in- 
cluding the accuracy of reports filed, and charges that union election or 
procedural practices are not in accordance with the reporting requirements ; 
and 

(ad) issue subpenas for the production of all appropriate books and records, 
and compel testimony by witnesses. 

6. In order to insure the effective enforcement of this program, the adminis- 
tration recommends that the following criminal and administrative sanctions 
be enacted into law: 

(a) Criminal: 

(1) The embezzlement of general union funds, false statements or 
entries, or willful destruction of books should be made punishable as a 
felony. 

(2) The Criminal Code provisions relating to filing of false informa- 
tion should be made specifically applicable to these reports. 

(3) The failure of an employer or a union to file required reports 
should be made a misdemeanor. 

(4) A new bribery section should be added to the Criminal Code 
making it a felony for an employer, or his agent or representative, or 
any union official or representative, to make or receive any payments to 
influence improperly the actions of the other in labor-management mat 
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ters. To facilitate prosecutions of violations of this section there 
should be included a provision for immunity to witnesses. 

(0) Administrative: 

At the present time, any labor organization covered by the National 
Labor Relations Act is denied access to its processes if it fails to file finan- 
cial and organizational reports. This should be continued. In addition, 
subject to the requirements of the Administrative Procedure Act, including 
judicial review, for the willful failure to file true and proper reports the 
administration recommends that— 

(1) all labor organizations and employers be denied all rights or 
privileges available to them under Federal labor-management rela- 
tions laws; 

(2) all labor organizations be liable to revocation of any outstand- 
certification as bargaining representative under any law of the United 
States; and 

(3) all labor organizations be liable to the forfeiture for an appro- 
priate period of tax exemptions available to them under the Internal 
Revenue Code. 

7. Certain provisions of the National Labor Relations Act afford opportunity 
for labor or management to coerce the other, often with detrimental effect on 
individual employees, innocent third parties, and the general public. The ad- 
ministration recommends that the ambiguities and inequities that exist in these 
provisions be removed by amending them as follows: 

(a) Amend the secondary-boycott provisions of the act to make it clear 
that they prevent— 

direct coercion of an employer to cease doing business with another ; 

coercion of employers by inducement or encouragement of individual 
employees to refuse to perform services ; 

coercion of secondary employers who do not come within the act’s 
definition of “employer” ; and 

coercion of employers to enter into or to enforce agreements to cease 
using the products of, or to cease doing business with, another person. 

To further amend the secondary-boycott provisions to make it clear that 
they do not prevent— 

activity against a secondary employer who is performing “farmed out”’ 
work in behalf of a struck employer ; or 

activity against secondary employers engaged in work on a con- 
struction project with the primary employer. 

(b) Amend the act to make it an unfair labor practice for a union, by 
picketing, to coerce an employer to recognize it as the bargaining repre- 
sentative of his employees or his employees to accept or designate it as 
their representative where the employer has recognized in accordance with 
law another labor organization : 

The employees, within the last preceding 12 months, have rejected 
the union in a representative election ; or 

It is otherwise clear that the employees do not desire the union as 
their bargaining representative. 

(c) Amend the act to eliminate the statutory prohibition which bars 
economic strikers who are not entitled to reinstatement from voting in rep- 
resentation elections. 

In addition to the above, the administration recommends that several other 
changes be made in the Labor-Management Relations Act of 1947. Some of 
these changes have been proposed before, some are new, but all are intended to 
strengthen and improve the act where experience has shown that correction 
is needed. These proposals are as follows: 

1. Amend the act to eliminate the jurisdictional gap referred to in recent 
Supreme Court decisions by authorizing the States to act with respect to matters 
over which the National Labor Relations Board declines to assert jurisdiction. 

2. Amend the act to authorize the Board, under appropriate circumstances, to 
certify as bargaining representatives, without a prior election, unions acting 
in behalf of employees primarily engaged in the building and construction 
industry. 


» 


3. In view of the enactment of the Communist Control Act of 1954, amend 
the act to eliminate the provision requiring the filing of non-Communist affi- 
davits by officers of unions seeking to use the act’s processes. 

4. Amend the act so that parties to a valid collective-bargaining agreement 
may not be required to negotiate during the life of the agreement unless it 
provides for reopening or the parties mutually agree to its being reopened. 
25738—58 


9 
“a 
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o. Amend the act to make it clear that, when the Office of the General Counsel 
becomes vacant, the President may designate some other officer or employee to 
serve as Acting General Counsel during the vacancy. 

These legislative recommendations are designed to benefit and protect the 
welfare of American workers and the general public, to curb abuses, and to 
provide greater harmony and stability in labor-management relations. They 
take into consideration the fundamental principle that an effective right to 
organize and bargain collectively is an essential part of this Nation’s free and 
democratic society. 

I urge that the Congress give speedy consideration to these proposals. 


Dwicunt DD. EISENHOWER. 
THE WHITE Hovusks, January 23, 1958. 


Senator Smirru. There are three bills to carry out these legislative 
recommendations which I introduced in the Senate on January 23 


as, 
1958, as administration bills. They are S. 3097, S. 3098, and S. 3099. 
I suggest the text of these bills be made a part of the record immedi- 
ately following the President’s message. 

Senator Kennepy. That will be done. 

(The bills and departmental reports thereon follow : ') 


[S. 3097, 85th Cong., 2d sess.] 


A BILL To require labor organization reports, to insure disclosure of certain labor organi- 
zation information, to define certain duties and responsibilities of labor organizations 
and employers, and to provide further safeguards for workers against improper activities 
in the conduct of labor organization affairs 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Labor 
Reports Act of 1958”. 

FINDINGS AND POLICY 


Sec. 2. (a) The Congress finds that the national public interest in the activi- 
ties of labor organizations has been evidenced by Federal laws protecting and 
encouraging employees in their rights to organize, choose their own representa- 
tives, bargain collectively, and engage in other concerted activities for their 
mutual aid and protection and by Federal laws granting tax exemptions to 
them; that the employees represented by labor organizations include not only 
many millions of American working men and women who hold membership in 
these organizations but many additional workers whom such organizations rep- 
resent in collective bargaining negotiations; that labor organizations and the 
employees whom they represent have substantial impact on the commerce of 
the Nation and on the national revenue; and include many millions of em- 
ployees engaged in industries and activities affecting commerce; that it is there- 
fore essential to the protection of the free flow of commerce and the national 
revenue that labor organizations and the persons who conduct their affairs and 
handle their funds adhere to highest standards of responsibility to the individual 
workers who rely on them for proper representation and protection of their 
interests. 

The Congress further finds that evidence of instances of corruption, abuses 
of trust, disregard of the rights of individual workers, and other failures to ob- 
serve the necessary standards of responsibility has been disclosed in recent in- 
vestigations of the labor and management fields, that the correction of these 
evils requires further protection of the rights and interests of individual em- 
ployees and the public as they relate to the activities of labor organizations and 
of the responsible officers, agents, and representatives of such organizations, 
and that such further protection of the rights and interests of individual em- 
ployees and the public is important to the strengthening of the American free 
enterprise system, to insuring stability and growth in the Nation’s economy, 
to protecting the revenue of the United States, and those relations between 
labor and management which avoid burdens, obstructions, and interruptions to 
commerce. 

The Congress, therefore, further finds and declares that enactment of this 
Act is necessary to aid, protect, and foster commerce, protect the revenue of 
the United States, and benefit the public welfare. 


1 See table of contents for listing of other files under consideration. 
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(b) It is declared to be the policy of the United States to udvance the objec- 
tives, protect the national interests, and correct the evils referred to in sub- 
section (a), and to deter and penalize those acts and omissions of labor organi- 
zations and their officers, agents, and representatives which are contrary to the 
rights and interests of individual employees whom they represent and the pub- 
lic, as. well as acts of employers and their agents which contribute thereto, by 
appropriate means as provided in this Act, including the reporting and disclosure 
of those organizational and financial affairs of labor organizitions and conflicts 
of interest in which abuses of trust or authority may occur \ithout knowledge 
of those affected unless opened to scrutiny, the provision of remedies for those 
injured by a disregard of fiduciary responsibilities, and the imposition of crim- 
inal penalties for willful wrongdoing. 


TITLE I—REPORTING AND DISCLOSURE 
APPLICABILITY TO LABOR ORGANIZATIONS 


Sec. 101. The provisions of this title with respect to labor organizations shall 
apply with respect to every labor organization engaged in activities affecting 
commerce or in activities affording a basis for exemption from taxation under 
provisions of the Internal Revenue Code. 


OBLIGATIONS OF LABOR ORGANIZATIONS 


Sec. 102. (a) Every labor organization shall, in the form and manner which 
the Secretary shall by regulations prescribe— 

(1) file with the Secretary the reports and other documents required by 
subsections (b) and (c) on its organization, procedures, and financial 
affairs; 

(2) maintain records on the matters required to be reported which will 
provide in sufficient detail the necessary basic information and data from 
which the reports and documents filed with the Secretary may be verified, 
explained, or clarified, and checked for accuracy and completeness ; 

(3) keep these records available for examination by the Secretary or his 
authorized representatives for a period of not less than three years after 
the filing of reports based on the information which they contain; 

(4) make available to each of its members (i) a copy of each report or 
other document required to be filed initially or annually with the Secretary 
pursuant to this title and (ii), upon request, at reasonable times and under 
reasonable conditions, the records providing the basic information and data 
required to be kept by paragraph (2) of this subsection ; and 

(5) certify to the Secretary, at the time each report required by this 
section is submitted for filing, that the organization holds elections at in- 
tervals not less often than once in every four years, in which all members of 
the labor organization in good standing are entitled to and are accorded the 
opportunity to participate, upon due notice, in the election of their local 
officers directly by secret vote of the members and in the election of their 
national or other officers either directly by secret vote of the members or 
through representatives to delegate bodies who are elected directly by secret 
vote of the members. This certification shall be signed by the president or 
other chief executive officer of the organization and by its secretary or other 
chief records officer. 

(b) Every labor organization shall file the following documents with the 
Secretary within ninety days after the promulgation by him of the applicable 
regulations as provided in subsection (a) (or within ninety days after the date 
when it was organized if such labor organization was organized after the enact- 
ment of this Act), and shall report annually thereafter in writing to the Secre- 
tary all the information necessary to bring these documents up to date: 

(1) Copies of the constitution and the bylaws of the labor organization and 
of every amendment to them, and of every separate rule, resolution, minute, or 
other official document which governs membership in the organization, internal 
rights and responsibilities of members, or responsibilities of the organization or 
its officers to members; 

(2) A written report containing specific information with respect to the labor 
organization and its procedures, signed by the president or other chief executive 
officer and by the secretary or other chief records officer of the organization. The 
report shall identify the organization by its official name and by any other name 
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under which it is known, shall identify by name and title its three principal 
officers and each of its other officers or agents whose aggregate compensation and 
allowances for the preceding year exceeded $10,000, and shall state the mailing 
address of the organization together with any other address at which it main- 
tains headquarters or a principal place of business or at which it keeps the 
records referred to in subsection (a). The report shall show, or shall refer to 
specific provisions of documents filed pursuant to clause (1) which show, in 
such reasonable detail as may be required by the Secretary: (A) the member- 
ship requirements of the organization and the procedures followed in their 
application, including information with respect to any qualifications for or 
restrictions on membership, the initiation fee or fees required from new or trans- 
ferred members, the regular dues or fees required of members to remain in good 
standing, participation in insurance or other benefit plans, the levying of assess- 
ments, the imposition of fines, suspensions, or explusions of members and the 
grounds for such action, and including information on the nature and scope of 
the protection afforded members from arbitrary disciplinary action within the 
organization under provisions of its constitution and bylaws and the practices 
followed in pursuance of these provisions; (B) the provisions made and pro- 
cedures followed with respect to meetings and elections, including the calling 
of regular and special meetings, the selection of its officers, stewards, and repre- 
sentatives to other bodies composed of labor organization representatives, and 
the manner in which each officer and agent named in the report was elected, ap- 
pointed, or otherwise selected; and (C) the procedure followed with respect to 
authorization for disbursement of union funds, audit of union financial trans- 
actions, and discipline or removal of officers or agents for breaches of their 
trust. The report shall also show, by reference to provisions of the documents 
filed pursuant to clause (1), the procedure followed with respect to authorization 
for bargaining demands, ratification of contract terms, and authorization for 
strikes. 

(c) Every labor organization shall file with the Secretary, in such reasonable 
detail as may be required by the Secretary, and within ninety days after the 
promulgation by him of the applicable regulations as provided in subsection 
(a) (or within ninety days after the date when it was organized if such labor 
organization was organized after the enactment of this Act), a report with 
respect to its financial affairs, and shall file such a report annually thereafter. 
The report shall be signed by the president or other chief executive officer of the 
labor organization and by its treasurer or other chief financial officer, and shall 
indicate the method by which the labor organization has made copies available 
to each of its members as required by subsection (a) (4). The report shall 
show the assets and liabilities of the labor organization at the close of its last 
fiscal year, its financial activities during the year, the amounts and sources of its 
receipts and the amounts and purposes of its disbursements, including amounts 
paid as compensation and by way of expense or other allowances to each officer, 
agent, or employee whose aggregate compensation and allowances for the year 
exceeded $10,000. The report shall also explain in detail, or by reference to re- 
ports made pursuant to the requirements of section 103 and transmitted as attach- 
ments, the full circumstances surrounding the receipt by the labor organization or 
(to the extent that information is available) by any of its officers, agents, or repre- 
sentatives of any sum of money, any property, any loan, or any other thing of 
value which has been received during the year, directly or through an interme- 
diary, from any employer having employees who are or might be organized or 
represented by the labor organization, or from any person representing such an 
employer; except that this requirement shall not apply with respect to any 
transaction which is within the provisions of section 302 (c) of the Labor-Manage- 
ment Relations Act, 1947, as amended. 


REPORTS OF LABOR-MANAGEMENT FINANCIAL DEALINGS 


Sec. 103. (a) Whenever any sum of money, any property, any loan, or any 
other thing of value is received or given by any officer, agent, or other representa- 
tive of a labor organization, whether directly or through an intermediary, from 
or to any employer having employees who are or might be organized or repre- 
sented by the labor organization, or from or to any person representing such an 
employer, such officer, agent, or representative of the labor organization shall 
make and retain a contemporaneous record of the full circumstances of the trans- 
action and shall report thereon to the Secretary as provided in this section and 
in regulations which the Secretary shall promulgate to carry out its provisions 
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Each officer, agent, or other representative of a labor organization who has par- 
ticipated in any such transaction during any period for which the labor organiza- 
tion is required to file an annual financial report with the Secretary shall, on or 
before the date prescribed for filing the financial report, file with the Secretary 
a true and complete written report signed by him which shall explain all such 
transactions in which he participated during the year, in such reasonable detail 
as the Secretary may by regulations prescribe. The report may be filed as an 
attachment to the financial report as provided in section 102 (c), or separately. 
The Secretary may provide by regulation for the filing of such other reports of 
such transactions are found by him to be appropriate to carry out the purposes 
of this Act. A report under the provisions of this subsection shall not be required 
with respect to any transaction to which the provisions of section 302 (c) of the 
Labor-Management Relations Act, 1947, as amended, apply. 

(b) Every employer participating directly or through an intermediary in 
any transaction with a labor organization, or with any officer, agent, or 
other representative of a labor organization, of which a report must 
be made under the provisions of subsection (a) or the last sentence of sec- 
tion 102 shall make and retain a contemporaneous record of the full circum- 
stances of the transaction and report thereon to the Secretary as provided in this 
subsection and in regulations which the Secretary shall promulgate to carry out 
its provisions. Such employer shall, not later than the ninetieth day after the 
close of each fiscal year, file with the Secretary a true and complete report signed 
by the employer or by a duly authorized officer of the employer, which shall 
explain all such transactions in which the employer participated directly or 
through any intermediary during the year, in such reasonable detail as the Secre- 
tary may by regulations prescribe. The Secretary may provide by regulation for 
the filing by any employer of such other reports of such transactions as are found 
by the Secretary to be appropriate to carry out the purposes of this Act. 


DISCLOSURE OF REPORTED INFORMATION 


Sec. 104. (a) The contents of the reports and documents filed with the Sec- 
retary pursuant to sections 102 and 103 shall be public information, and the 
Secretary may publish any information and data concerning labor organizations 
which he obtains pursuant to the provisions of this title, use the information and 
data for statistical and research purposes, and compile and publish such studies, 
analyses, reports, and survey based thereon as he may deem appropriate. 

(b) The Secretary shall by regulations make provision for the inspection and 
examination, on the request of any member of a labor organization or other per- 
son, of the information and data contained in any report or other document filed 
with him pursuant to the provisions of sections 102 and 103. 

(ec) The Secretary may by regulations provide for the furnishing by the De- 
partment of Labor of copies of reports or other documents filed with the De- 
partment pursuant to sections 102 and 103, upon payment of a charge based upon 
the cost of the service. All moneys received in payment of such charges shall be 
deposited to the credit of the appropriation of the agency of the Department of 
Labor rendering such service and may be used, in the discretion of the Secretary, 
and notwithstanding any other provision of law, for the ordinary expenses of 
such agency. 

(ad) The Secretary shall make appropriate provisions for access by other Fed- 
eral departments and agencies to any information and data acquired by him 
pursuant to the provisions of this title which may be of assistance to such de- 
partments and agencies in the performance of their statutory functions. 

(e) The Secretary shall make available, or require any labor organization or 
employer to furnish, to such State agency as is designated by law or by the gov- 
ernor of the State in which such labor organization of such employer is domiciled, 
upon request of the governor of such State, copies of any reports and documents 
filed by such labor organization or by such employer with the Secretary pursuant 
to section 102 or 105, or of information and data contained therein. 


TITLE II—FUNDS AND PROPERTY OF LABOR ORGANIZATIONS 


FIDUCIARY RESPONSIBILITIES 


Sec. 201. In any labor organization to which the provisions of title I apply, 
the individual workers who have combined as members to form or maintain 
such organization for their mutual benefit have the right to have any money 
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or other property which the organization acquires as a direct or indirect result 
of their financial contributions, or of their having formed such an organization, 
conserved for their benefit and not applied, invested, disbursed, or disposed of 
in any manner or for any purpose not authorized by the constitution, bylaws, 
or other rules of the organization to which they have agreed. Every officer, 
agent, or other representative of such a labor organization shall, with respect 
to any money or other property in his custody or possession by virtue of his 
position as such officer, agent, or representative, have a relationship of trust to 
the labor organization and its members and shall be responsible in a fiduciary 
capacity for such money or other property in which the members have the rights 
stated in this section. 
JUDICIAL ENFORCEMENT 


Sec. 202. An action or proceeding may be maintained in any court of com- 
petent jurisdiction to obtain appropriate relief with respect to any act or 
omission of any officer, agent, or other representative of a labor organization 
which is in disregard of any right or responsibility set forth in section 201. 
Such an action or proceeding may be maintained by any one or more of the 
members of the labor organization for and in behalf of himself or themselves 
and other members similarly situated, or any such member or members may 
designate an agent or representative to maintain such action or proceeding for 
and on behalf of all members similarly situated. The plaintiff in any such 
action or proceeding shall be entitled to recover from the labor organization 
his costs and a reasonable attorney’s fee if it appears to the satisfaction of the 
court that the action or proceeding was instituted in a good faith effort to con- 
serve the assets of such organization for proper purposes, and the court may, if 
satisfied that justice will be served thereby, impose liability for reimbursement 
of such amounts on any defendant whom the court finds to have acted or omitted 
to act in disregard of any right or responsibility set forth in section 301. 

Sec. 203. With respect to actions under the provisions of section 202, the 
United States district courts, together with the District Court for the Territory 
of Alaska, the United States District Court for the District of the Canal Zone, 
the District Court of the Virgin Islands, and the District Court of Guam, shall 
have jurisdiction. 

EFFECT ON STATE LAWS 


Sec. 204, Nothing in this title shall reduce or limit the responsibilities-of any 
officer, agent, or other representative of a labor organization under the law of 
any State, and nothing in this title shall take away any right or bar any remedy 


to which members of a labor organization are entitled under the law of any 
State. 


TITLE ITI—ADMINISTRATION, ENFORCEMENT, AND PENALTIES 


GENERAL ADMINISTRATION 


Sec. 301. (a) This Act shall be administered by the Secretary, who is em- 
powered to take such action and prescribe such procedures consistent with law 
and with the policy of this Act as may be necessary to obtain compliance with 
its provisions and effectuate its purposes. 

(b) The Secretary is authorized to make such expenditures and, subject to 
the civil-service laws and the Classification Act of 1949, as amended, to appoint 
and fix the compensation of such personnel, including attorneys, as may be neces- 
sary to perform the functions imposed upon the Secretary by this Act. Attor- 
neys appointed under this section may appear for and represent the Secretary 
in any litigation, but such litigation shall be subject to the direction and con- 
trol of the Attorney General. 


COMMISSIONER OF LABOR REPORTS 


Sec. 302. There shall be in the Department of Labor a Commissioner of Labor 
Reports, who shall be appointed by the President by and with the advice and 
consent of the Senate, shall receive compensation at the highest rate established 
for grade 18 of the General Schedule of the Classification Act of 1949, as 
amended, and shall perform such duties as may be prescribed by the Secretary 
or required by law. The Secretary may authorize the performance by the Com- 
missioner of Labor Reports of any functions of the Secretary under this Act or 
any other law of the United States. 
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INVESTIGATIONS, ADMINISTRATIVE PROCEEDINGS, AND INJUNCTIONS 


Sec. 303. (a) The Secretary may make such investigations as he deems neces- 
Sary to determine whether any person has violated any provision of law con- 
tained in or made applicable by this Act or any rule or regulation authorized 
by this Act, and he may investigate the accuracy, completeness, and truth or 
alsity of information and data reported under provisions of this Act and such 
other facts, conditions, practices, or matters as he may determine to be necessary 
or appropriate to carry out the provisions of this Act or to aid in the enforcement 
of such provisions. 

(b) For the purposes of any investigation provided for in this section, the 
provisions of sections 9 and 10 (relating to the attendance of witnesses and the 
production of books, papers, and documents) of the Federal Trade Commission 
Act of September 16, 1914, as amended (15 U. S. C. 49, 50), are hereby made ap- 
plicable to the jurisdiction, powers, and duties of the Secretary or any officer 
designated by him. 

(c) The Secretary or his authorized representatives shall have power to 
prosecute any inquiry necessary to his functions in any part of the United States, 
and may enter such premises, inspect such records and documents and make such 
transcriptions from them, question such persons, hold such hearings, make such 
findings of fact after notice and hearing, and make such decisions, based upon 
findings of fact, as are deemed to be necessary or appropriate to the prosecution 
of any investigation authorized by this section or to the enforcement of any 
provision of this Act. 

Sec. 304. (a) The Secretary shall by regulations provide for administrative 
proceedings which shall meet the requirements of the Administrative Procedure 
Act with respect to adjudication on notice and hearing, in which proceedings 
there shall be made on the record thereof any necessary decisions as to whether 
any labor organization has willfully failed or refused to file a true and proper 
report or other document as required by title I, and as to whether any employer 
has willfully failed or refused to file a true and proper report as required by 
section 103 (b). If it is determined in any such decision that any party to the 
proceeding has willfully so violated the Act, such order shall be issued as is found 
necessary and appropriate, which shall impose such sanctions provided in sub 
section (b) for such period or periods (not exceeding five years unless a failure 
to file a proper report continues for a longer period) and under such conditions 
as may be determined to be necessary to carry out the purposes of this Act. De- 
cisions and orders issued by or on behalf of the Secretary pursuant to this section 
shall be conclusive upon departments, agencies, or establishments of the United 
States, which shall not allow the exercise by any person of any right, privilege. 
or exemption for which such person has been made ineligible under this section. 
Decisions and orders issued under this section shall be made, and shall be subject 
to judicial review in a proper case, as provided in the Administrative Procedure 
Act. 

(b) (1) Any labor organization which shall fail or refuse to file with the 
Secretary a true and proper report or other document as required by the provi- 
sions of title I and shall be determined, as provided in subsection (a), to have 
done so willfully, shall be ineligible, as provided in any order issued under the 
provisions of subsection (a)— 

(i) to exercise any right or privilege which it might otherwise have under 
any law of the United States to obtain or retain a certification or other 
recognition as the representative of any employees ; and 

(ii) to institute, or to request or obtain any relief or redress in, any 
proceeding in which it might otherwise have a right or privilege to do so under 
the procedures of the National Labor Relations Board or its General Counsel 
or any other Federal administrative agency exercising decisional functions in 
labor-management relations matters ; and 

(iii) to have the exemption from income taxes provided by section 501 (a) 
and (c) (5) of the Internal Revenue Code of 1954, as amended. 

(2) Any employer who shall fail or refuse to file with the Secretary a true 
and proper report as required by section 103 (b) and shall be determined, as 
provided in subsection (a), to have done so willfully, shall be ineligible, as 
provided in any order issued under the provisions of subsection (a), to institute, 
or to request or obtain any relief or redress in, any proceeding in which he might 
otherwise have a right or privilege to do so under the procedures of the National 
Labor Relations Board or its General Counsel or any other Federal administra- 
tive agency exercising decisional functions in labor-management relations mat- 
ters. 
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(ec) The Secretary shall provide for prompt service of copies of the complaint 
or other document by which any proceeding under subsection (a) is instituted, 
and of copies of all motions, notices, decisions, and orders issued in such pro- 
ceedings. Service of such documents shall be made by certified mail upon each 
party against whom such a proceeding is brought, and upon any Federal 
departments, agencies, and establishments which, under the provisions of sub- 
sections (a) and (b), may be required to act or omit to act in accordance with 
a decision or order issued in the proceeding. After notification of the pendency 
of any such proceeding, any such department, agency, or establishment may 
hold in abeyance any matter or proceeding which may be affected by a decision 
and order under subsections (a) and (b) until such decision and order has been 
made, or may take such other action consistent with law and established 
procedures as it may consider just and proper in the circumstances. 

Sec. 305. The district courts of the United States, and the United States courts 
of any Territory or other place subject to the jurisdiction of the United States, 
shall have jurisdiction, for cause shown, to restrain violations of, to enforce any 
duty created by, or to compel disclosure of any information required to be sub- 
mitted to the Secretary in accordance with this Act or the rules and regulations 
thereunder. All actions under this section shall be brought on behalf of the 
Secretary. 


COOPERATION WITH OTHER AGENCIES 


Sec. 306. In the administration of this Act, in order to avoid unnecessary 
expense and duplication of functions among governmental agencies, the Secretary 
may make such arrangements or agreements for cooperation or mutual assist- 
ance in the performance of functions under this Act and the functions of any 
such agency as he may find to be practicable and consistent with law. The 
Secretary may utilize the facilities or services of any department, agency, or 
establishment of the United States or of any State or political subdivision of a 
State, including the services of any of its employees, with the lawful consent 
of such department, agency, or establishment; and each department, agency, 
or establishment of the United States is authorized and directed to cooperate 
with the Secretary and, to the extent permitted by law, to provide such informa- 
tion and facilities as he may request for his assistance in the administration of 
this Act. The Attorney General or his representative shall receive from the 
Secretary for appropriate action such evidence developed in the administration 
of this Act as may be found to warrant consideration for criminal prosecution 
under the provisions of this Act or other Federal law, and the Secretary may 
refer to any governmental agency any evidence obtained by him which may tend 
to show violation of a statute administered by that agency. 


PENALTIES 


Sec. 307. (a) Any person who willfully violates or fails to comply with any 
provision of title I or the rules and regulations thereunder shall be fined not 
more than $5,000 or imprisoned not more than one year, or both. 

(b) The provisions of title 18 United States Code section 1001 shall be appli- 
cable with respect to any report or certification required to be filed with the 
Secretary under the provisions of section 102 or 108. 


TITLE IV—MISCELLANEOUS PROVISIONS 


DEFINITIONS 

Sec. 401. As used in this Act— 

(a) “Secretary” means the Secretary of Labor, United States Department of 
Labor. 

(b) “Labor organization” includes any labor union or any organization of any 
kind, or any agency or employee representation committee, association, group, 
or plan, in which employees participate and which exists for the purpose, in 
whole or in part, of dealing with employers concerning grievances, labor disputes, 
wages, rates of pay, hours of employment, conditions of work, or other matters 
incidental to employment relationships and includes any local, State, regional, 
national, or international organization composed of representatives of labor 
organizations. 

(c) “Employer” means any employer or any group or association of em- 
ployers which is an employer within the meaning of any law of the United States 
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relating to the employment of any employees or which, with respect to any 
private or public employment of employees, may deal with any labor organiza- 
tion concerning grievances, labor disputes, wages, rates of pay, hours of em- 
ployment, or conditions of work, and includes any person acting directly as an 
employer or indirectly in the interest of an employer in relation to an employee: 
Provided, That as used in section 103 (b) the term “employer” shall not include 
the United States, or any State or political subdivision of a State, or any 
employer which is not engaged in any activity or in any industry affecting 
commerce. 

(d) “Employee” means any individual employed by an employer. 

(e) “Person” includes one or more individuals, labor organizations, partner- 
ships, associations, corporations, mutual companies, joint-stock companies, trusts, 
unincorporated organizations, trustees, trustees in bankruptcy, or receivers. 

(f) “Commerce” means trade, commerce, transportation, transmission, or 
communication among the several States or between any State and any place 
outside thereof. 

(g) An activity “affecting commerce” means any activity in commerce or in 
which a labor dispute would hinder or obstruct commerce or the free flow of 
commerce, and includes any activity “affecting commerce” within the meaning 
of the Labor-Management Relations Act, 1947. Labor organizations engaged in 
activities affecting commerce include those labor organizations which have offi- 
cers or members engaged in such activities, or which represent employees en- 
gaged in such activities, or which represent employees or have officers or members 
who are employed by any employer or in any industry engaged in activities affect- 
ing commerce. 

(h) “State” includes any State of the United States, the District of Columbia, 
Alaska, Hawaii, Puerto Rico, the Virgin Islands, American Samoa, Guam, Wake 
Island, the Canal Zone, and outer Continental Shelf lands defined in the Outer 
Continental Shelf Lands Act (ch. 345, 67 Stat. 462). 

(i) “United States”, when used in a geographical sense, includes all territory 
specified in subsection (h). 


EFFECT OF OTHER LAWS 


Sec. 402. Neither the provisions of this Act nor any action taken thereunder 
shall be held to exempt or relieve any person from any liability, duty, penalty, or 
punishment provided by any present or future law of the United States or of any 
State, not in direct conflict with an express provision of this Act, affecting any 
labor organization subject to the provisions of this Act or its officers or members. 


STATUTORY PROVISIONS AMENDED GR REPEALED 


Sec. 403. (a) Section 9 (f) of the National Labor Relations Act, as amended, 
is amended to read as follows: 

“(f) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor organ- 
ization under subsection (c) of this section, no labor organization shall be eligible 
for certification under this section as the representative of any employees, and 
no complaint shall issue under section 10 with respect to a charge filed by a labor 
organization, unless such labor organization and any national] or international 
labor organization of which such labor organization is an affiliate or constituent 
unit can show that prior thereto it has (1) filed with the Secretary of Labor the 
organizational and financial reports and documents required by subsections (b) 
and (c) of section 102 of the Labor Reports Act of 1958, and (2) has made avail- 
able to its members copies of such reports and documents as required by subsec- 
tion (a) (4) of such section.” 

(b) Section 9 (g¢) of the National Labor Relations Act, as amended, is hereby 
repealed. 

(c) Clause (i) of section 8 (a) (3) of the National Labor Relations Act, as 
amended, is amended by striking out “(g),”. 

(d) Until expiration of the period provided by subsections (b) and (c) of 
section 102 of this Act for the initial filing of reports and documents as required 
by those subsections, compliance with the provisions of section 9 (f) and (g) of 
the National Labor Relations Act, as amended, as those provisions read prior to 
the amendments made by this section, shall be accepted as compliance with the 
provisions of section 9 (f) of such Act as amended by subsection (a) of this 
section. 
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SEPARABILITY OF PROVISIONS 


Sec. 404. If any provision of this Act or the application of such provision to 
any person or circumstance is held invalid, the remainder of this Act and the ap- 
plication of such provision to other persons or circumstances shall not be affected. 


TITLE V—AMENDMENTS TO THE CRIMINAL CODE 


Sec. 501. (a) Chapter 31 of title 18, United States Code, is amended by adding 
a new section captioned and reading as follows: 

“§$ 665. Embezzlement and false entry ; labor organizations 

“Whoever, being engaged directly or indirectly in or connected in any capacity 
with (A) the administration, management, or control of money or other property 
of a labor organization which is subject to provisions of the Labor Reports Act of 
1958, or (B) the making of any report or the keeping of any books or records of 
such labor organization required by such Act to be made or kept— 

“(a) embezzles, steals, or unlawfully takes or converts to his own use or 
the use of another, any moneys, credits, funds, securities, property, or other 
assets or things of value of any such labor organization, or pledged to or 
otherwise made a part of funds of such organization, or 

“(b) makes any false entry in any book, record, report, or statement re- 
quired by law or appropriate regulation thereunder to be kept or made for 
any such labor organization, with intent to injure or defraud such organi- 
zation or any member or members thereof, or to deceive anyone authorized 
or entitled to examine the affairs of such organizations, or 

“(c) willfully destroys any such books, records, reports, or statements 
unless authorized by appropriate regulations, 

shall be fined not more than $5,000 or imprisoned not more than five years, or 
both.” 

(b) The analysis of chapter 31 of title 18, United States Code, immediately 
preceding section 641 thereof, is amended by adding at the end thereof the fol- 
lowing new item: 

i65, Embezzlement and false entry ; labor organizations.” 

Sec. 502. (a) Chapter 11 of title 18, United States Code, as amended, is 
amended by adding a new section captioned and reading as follows: 
“§ 224. Offer to or acceptance or solicitation by representative of employees or 

labor organization or employer or representative of employer; im- 

munity 


“(a) Whoever, being an employer or a person acting in a representative 
capacity for or on behalf of an employer, directly or indirectly gives or offers 
any money or thing of value, or any promise or agreement therefor, or any 
other bribe, to any representative of employees who are, or to any officer, agent, 
or other representative of any labor organization the members of which are, 
employed in any industry affecting commerce, because of or with intent to in- 
fluence him in respect to any of his actions, decisions, or other duties as such 
representative of such employees or as such officer, agent, or other representa- 
tive of such labor organization, shall be fined not more than three times the 
amount of such money or value of such thing or imprisoned for not more than 
three years, or both. 

“(b) Whoever, being a representative of employees who are, or an officer, 
agent, or other representative of a labor organization the members of which 
are, employed in any industry affecting commerce, directly or indirectly gives 
or offers any money or thing of value, or any promise or agreement therefor, 
or any other bribe, or any employer or any person acting in a representative 
eapacity for or on behalf of an employer, because of or with intent to influence 
him in respect to any of his actions, decisions, or other duties for or on behalf 
of an employer which relate to the labor-management relations of such employer 
with employees or their representatives, shall be fined not more than three 
times the amount of such money or value of such thing or imprisoned for not 
more than three years, or both. 

“(c) Whoever, being a representative of employees who are, or an officer, 
agent, or other representative of a labor organization the members of which 
are, employed in any industry affecting commerce, asks, accepts, or receives any 
money or thing of value, or promise or agreement therefor, or any other bribe, 
from any employer or any person acting in a representative capacity for or on 
behalf of an employer, because of or with intent to be influenced in respect to 
any of his actions, decisions, or other duties as such representative of such em- 
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ployees or as such officer, agent, or other representative of such labor organi- 
zation, shall be fined not more than three times the amount of such money or 
value of such thing or imprisoned for not more than three years, or both. 

“(d) Whoever, being an employer or a person acting in a representative 
capacity for or on behalf of an employer, asks, accepts, or receives any money 
or thing of value, or promise or agreement therefor, or any other bribe, from 
any representative of employees who are, or from any officer, agent, or other 
representative of a labor organization the members of which are, employed in 
any industry affecting commerce, because of or with intent to be influenced in 
respect to any of his actions, decisions, or other duties as or on behalf of an 
employer which relate to the labor-management relations of such employer with 
employees or their representatives, shall be fined not more than three times 
the amount of such money or value cf such thing or imprisoned for not more 
than three years, or both. 

“(e) No witness shall be excused from testifying or producing books, pa- 
pers, or other evidence in any case or proceeding before any grand jury or court 
of the United States involving violations of, or conspiracies to violate, this seec- 
tion on the ground that the testimony or evidence required of him may tend to 
incriminate him or subject him to a penalty or forfeiture. But no such wit- 
ness shall be prosecuted or subjected to any penalty or forfeiture for or on ac- 
count of any transaction, matter, or thing concerning which he is compelled, 
after having claimed his privilege against self-incrimination, to testify or pro- 
duce evidence, nor shall testimony so compelled be used as evidence in any 
criminal proceeding (except prosecutions described in the proviso contained in 
this subsection) against him in any court: Provided, That no witness shall be 
exempt under the provisions of this subsection from prosecution for perjury 
or contempt committed while giving testimony or producing evidence under 
compulsion as provided in this subsection.” 

(b) The analysis of chapter 11 of title 18, United States Code, immediately 
preceding section 201 thereof, is amended by adding at the end thereof the fol- 
lowing new item: 


“224. Offer to or acceptance or solicitation by representative of employees or labor organi- 
zation or employer or representative of employer ; immunity. 


DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, February 15, 1958. 
Hon. Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

Dear SENATOR HILL: This is in further response to your request for a report 
on S, 3097, a bill to require labor organization reports, to insure disclosure of 
certain labor organization information, to define certain duties and responsibili- 
ties of labor organizations and employers, and to provide further safeguards for 
workers against improper activities in the conduct of labor organization affairs. 

S. 8097, which is a part of the legislative program of this Department, is de- 
signed to carry out the recommendations made in the President’s labor message 
of January 23, 1958, for the enactment of additional legislation to provide 
zreater protection for the rights of individual workers, the public, and manage- 
ment and unions, in labor-management relations. The other recommendations 
made in the labor message, dealing with amendments to the Labor Management 
Relations Act, 1947, would be effectuated by S. 3098 and S. 3099, now pending 
before your committee. 

It is the firm policy of this administration that the proper functioning of 
labor-management relations depends on the actions and sense of responsibility 
of labor and management themselves, and that it is vital to the strength of 
American labor-management relations and the trade union movement that each 
be free from governmental domination. However, no labor-management rela- 
tions program can ignore the recent disclosures of corruption, racketeering, and 
abuse of trust and power in this field. Effective enforcement of existing laws 
is doing much to eliminate many of these evils. Union officials, aware of the 
importance to American workers and to the public of preventing the impair- 
ment of the individual rights of employees, are actively working toward the 
elimination of those few in the ranks of organized labor who are corrupt. 
Nevertheless, the fact that voluntary action is inadequate in this respect has been 
increasingly evident. 
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I believe that the enactment of S. 3097 would be a major step toward the cor- 
rection of financial abuses and the furthering of democratic procedures in the 
conduct of union affairs. On the other hand, the bill would not interfere with 
internal union affairs by dictating how their money should be spent or by regu- 
lating their organizational and operating practices. It requires only that these 
matters be truthfully reported in order that they may be brought into the open 
rather than concealed behind a veil of secrecy. 

A detailed explanation of the measure and how it would assist in solving the 
problems at which it is directed is contained in the explanatory statement of the 
bill which was introduced into the Congressional Record by Senator Smith of 
New Jersey on January 30, 1958 (104 Congressional Record 1134). A copy of 
that statement is enclosed for your ready reference.* I would be happy to appear 
before the committee to testify on this bill and to furnish any additional in- 
formation which the committee may desire. 

The Bureau of the Budget advises that there is no objection to the submission 


of this report and that enactment of S. 3097 would be in accord with the program 
of the President. 


Sincerely yours, 


JAMES P. MITCHELL, 
Secretary of Labor. 


[S. 3098, 85th Cong., 2d sess.] 


A BILL To amend the Labor Management Relations Act, 1947, as amended, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United Siates 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is amended as follows: 

(a) Subsection (c) (1) of section 9 of said Act is amended by inserting the 
word “or” after the semicolon at the end of clause (B) and adding a new clause 
“(C)” as follows: 

“(C) by an employer primarily engaged in the building and construction 
industry and a labor organization acting in behalf of employees engaged 
(or who, upon their employment, will be engaged) in the building and con- 
struction industry, asserting that such employer recognizes such labor or- 
ganization as the representative defined in section 9 (a) and has entered 
into a collective bargaining agreement with such labor organization ;”. 

(b) Such subsection is further amended by inserting a colon before the period 
at the end thereof and adding the following language: “Provided, That the Board 
may, without prior thereto having conducted an election by secret ballot, certify 
a labor organization referred to in clause (C) of this paragraph as the exclusive 
representative of all the employees of an employer referred to in said clause (C) 
in such unit as the Board may find is normally represented by the labor organ- 
ization for the purposes of collective bargaining with respect to rates of pay, 
wages, hours, and other conditions of employment: Provided further, That the 
preceding proviso shall not apply where there is no history of a collective bar- 
gaining relationship between the petitioning employer and labor organization 
prior to the current agreement or an employee or group of employees or any in- 
dividual or labor organization acting in their behalf allege, and the Board finds, 
that a substantial number of employees presently employed by the employer in 
the bargaining unit assert that the labor organization is not a representative 
as defined in section 9 (a).” 

Sec. 2. Subsection (c) of section 302 of the Labor Management Relations Act 
of 1947, as amended, is amended by striking out the word “or” preceding clause 
(5), by striking out the period at the end thereof and inserting a semicolon in 
lieu thereof, and by adding thereto the following: “or (6) with respect to money 
or other thing of value paid to a trust fund established for the purpose of defray- 
ing the costs of an apprenticeship or other training program for employees: 
Provided, That the requirements of clause (B) of the proviso to clause (5) of 
this subsection shall apply to such trust funds.” 





1 See p. 281 of these hearings. 
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UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 


Washington, February 15, 1958. 
Hon. Lister Hit, 


Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D.C. 


Deak SENATOR Hiv: This is in further response to your request for my views 
on 8. 3098, a bill to amend the Labor Management Relations Act, and for other 
purposes. 

The President, in his labor message of January 23, 1958, recommended that the 
National Labor Relations Act be amended to remove certain inequities and 
ambiguities, and that additional legislation to provide greater protection for 
the rights of individual workers, the public, and management and unions be 
enacted. 8S. 3098, along with 8S. 3097 and S. 3099, would carry out these 
recommendations. 

S. 3098, as a part of a comprehensive program for improving Federal labor- 
management relations law, is designed to meet two special problems. Section 
1 of the bill authorizes, under appropriate circumstances, certification of unions 
acting in behalf of employees in the building and construction industry without 
prior certification elections. Section 2 clarifies the legality, under section 302 of 
the Labor Management Relations Act, of employer contributions to jointly ad- 
ministered apprenticeship and training trust funds. 

A detailed explanation of these problems and the effect of this bill on them is 
contained in the explanatory statement of the bill which was introduced into the 
Congressional Record by Senator Smith of New Jersey on January 30, 1958. A 
copy of that statement is enclosed for your ready reference. I would be happy 
to appear before the committee to testify on this bill and to furnish any addi- 
tional information which the committee may desire. 

I strongly urge that the committee give speedy and favorable consideration to 
this bill. 

The Bureau of the Budget advises that there is no objection to the submission 


of this report and that enactment of this legislation would be in accord with the 
program of the President. 


Sincerely yours, 


JAMES P. MITCHELL, 
Secretary of Labor. 


EXPLANATION OF A Bri To AMEND THE LABOR MANAGEMENT RELATIONS Act, 1947, 
AS AMENDED, AND FOR OTHER PURPOSES 


This bill would make two changes in the Labor Management Relations Act. 
One relates only to employers and employees in the building and construction 
mdustry ; the other is of general application but is of particular interest to the 
building and construction industry. Both of these proposals are in accord with 
the advice of a committee composed of representatives of employers and em- 
ployees in the building and construction industry, which had extensive consulta- 


tions with the Department of Labor with respect to amendment of the act as it 
relates to that industry. 


CERTIFICATION WITHOUT ELECTION 


This draft bill would amend the National Labor Relations Act (title I of the 
Labor Management Relations Act, 1947) so as to authorize the National Labor 
Relations Board, under appropriate circumstances, to certify unions acting in 
hehalf of employees of employers primarily engaged in the building and cen- 
struction industry as exclusive bargaining representatives of such employees 
without a prior election. This proposal would require a joint petition by the 
employer and union involved asserting present recognition of the union by the 
employer as the bargaining representative of his employees and the existence 
of a collective bargaining agreement between them. No certification would be 
made under this amendment if there was no history of collective bargaining 
relationship between the union and the employer prior to the current agree 
ment or if there was an allegation, and the Board found, that a substantial 
number of the empolyees in the unit in question asserted that the union was not 
designated or selected as bargaining agent by a majority of such employees. 
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It has long been recognized that the hiring practices and collective bargain- 
ing relationships in the construction industry are unlike those in manufacturing 
and in other service industries and are difficult to accommodate under the repre- 
sentation procedures of the National Labor Relations Act. These procedures were 
designed to deal with employment relationships which are of some permanence 
and they have proved ineffective where, as in the construction industry, the 
employment is casual and intermittent and the employee may be employed by 
several employers within a short period of time. Proposals have been made from 
time to time to amend the act so as to enable the construction industry’s labor 
relations to come into conformity with the representation provisions of the act. 

The present proposal provides a means whereby construction unions may 
acquire Board certification as exclusive bargaining representatives. “here are 
several advantages accruing to a union as the result of Board certification. Con- 
versely there are disadvantages resulting from lack of certification—disadvan- 
tages which construction unions have suffered only because the employment 
patterns in their industry made certification impossible under the existing pro- 
visions of the act. 

The effect of this proposal would be to protect voluntary collective bargaining 
relationships established in good faith without governmental intervention. The 
proposal protects the right of the employees to be free of coercion in the selection 
of their own bargaining representatives ; the will of the employees in this respect 
would be required to be evidenced by a history of prior collective bargaining 
between the union and the employer and by an absence of substantial objection 
on the part of the employees in the bargaining unit to certification of the union. 


APPRENTICESHIP AND TRAINING TRUST FUNDS 


The draft bill would amend the Labor Management Relations Act, 1947, so 
as to clarify the legality, under section 302 of the act, of employer contributions 
to jointly administered apprenticeship and training trust funds. 

Section 302 makes it unlawful for an employer to pay or deliver to a representa- 
tive of his employees any money or other thing of value and for such representa- 
tive to receive or accept from the employer any money or other thing of value 
with certain enumerated exceptions. Payments to a trust fund set up to finance 
an apprenticeship or training program are not among these exceptions and it 
is the purpose of this amendment to specifically except such payments from the 
application of section 302. 

This proposal would apply to all such apprenticeship and training trust funds, 
but it is of particular importance to the building and construction industry in 
which such trust funds are numerous. Because of the unique employment rela- 
tionships and hiring practices in the construction industry training is considered 
as a joint responsibility of the employers and employee representatives and in 
most instances is financed by contributions to a jointly administered trust fund. 

Pursuant to statutory direction “to bring together employers and labor for the 
formulation of programs of apprenticeship,” the Department of Labor, through 
its Bureau of Apprenticeship and Training, has developed joint national training 
programs in most of the major trades. These progranis call for the organization 
of joint employer-labor committees which are responsible for carrying out train- 
ing programs at the local employment level. In the construction industry 
apprentices are indentured to these joint committees. The proper carrying out 
of the training functions of the committee requires funds for the payment of 
salaries of instructors and other costs of administration and instruction. These 
funds are provided in many instances by employer contributions to trust funds 
which are administered by the joint training committee. 

This proposal would provide that these funds be excepted from section 302 pro- 
vided that they conform with certain of the standards made applicable by that 
section to health and welfare funds. These include requirements that (1) the 
basis on which payments to the fund are to be made be set out in a written 
agreement between the employer and the representative of the employees, (2) 
employers and employees be equally represented in the administration of the 
fund, (3) provision be made for the breaking of any deadlock between employer 
and employee representatives by a neutral person, and (4) there be an annual 
audit of the fund which shall be available to all interested persons. 
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[S. 3099, 85th Cong., 2d sess.] 


A BILL To amend the Labor Management Relations Act, 1947, as amended, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 3 (d) of the National Labor 
Relations Act, as amended, is amended by adding after the period at the end 
thereof the following language: “In case of a vacancy in the office of the General 
Counsel the President shall designate the officer or employee who shall serve as 
General Counsel during such vacancy.” 

Sec. 2. Section 8 (a) (3) of such Act is amended by striking ou “9 (f), (g), 
(h)” and inserting in lieu thereof “9 (f) and (g).” 

Sec. 3. Section 8 (b) (4) of such Act is amended to read as follows: 

“(4) (i) to engage in, or to induce or encourage any individual employed 
by any person engaged in commerce or in an industry affecting commerce to 
engage in, a strike or a refusal in the course of his employment to use, manu- 
facture, process, transport, or otherwise handle or work on any goods, arti- 
cles, materials, or commodities or to perform any services ; or 

“(ii) to threaten, coerce, or restrain any person engaged in commerce or 
in an industry affecting commerce, 

where an object thereof is (A) forcing or requiring any employer or self- 
employed person to join any labor or employer organization; (B) forcing or 
requiring any person to cease, or to agree to cease, using, selling, handling, 
transporting, or otherwise dealing in the products of any other producer, proc- 
essor, or manufacturer, or to cease, or to agree to cease, doing business with 
any other person, or forcing or requiring any other employer to recognize or 
bargain with a labor organization as the representative of his employees unless 
such labor organization has been certified as the representative of such em- 
ployees under the provisions of section 9; (C) forcing or requiring any em- 
ployer to recognize or bargain with a particular labor organization as the repre- 
sentative of his employees if another labor organization has been certified as 
the representative of such employees under the provisions of section 9; (D) 
forcing or requiring any employer to assign particular work to employees in a 
particular labor organization or in a particular trade, craft, or class rather than 
to employees in another labor organization or in another trade, craft, or class, 
unless such employer is failing to conform to an order or certification of the 
Board determining the bargaining representative for employees performing such 
work: Provided, That nothing contained in this subsection (b) shall be con- 
strued to make unlawful a refusal by any person to enter upon the premises 
of any employer (other than his own employer), if the employees of such em- 
ployer are engaged in a strike ratified or approved by a representative of such 
employees whom such employer is required to recognize under this Act: Provided 
further, That nothing contained in clause (B) of this paragraph (4) shall be 
construed to make unlawful where not otherwise unlawful (i) any strike against, 
or refusal to perform services for, any person who has contracted or agreed with 
an employer to perform for such employer work which he is unable to perform 
because his employees are engaged in a strike not unlawful under this Act; or 
(ii) any strike or refusal to perform services occurring at the site of the con- 
struction, alteration, painting, or repair of a building, structure, or other work 
and directed at any of several employers who are in the construction industry 
and are jointly engaged as joint venturers or in the relationship of contractors 
and subcontractors in such construction, alteration, painting, or repair at such 
site, and there is a labor dispute, not unlawful under this Act or in violation 
of an existing collective bargaining contract, relating to the wages, hours, or 
other working conditions of employees employed at such site by any of such 
employers.” 

Sec. 4. Subsection (b) of section 8 of the National Labor Relations Act, as 
amended, is amended by striking out the word “and” at the end of paragraph 
5, by striking out the period at the end of paragraph (6) and inserting in lieu 
thereof a semicolon and the word “and”, and by adding a new paragraph as 
follows: 

“(7) to picket or cause to be picketed, or threaten to picket or cause to 
be picketed, any employer with the object of forcing or requiring an em- 
ployer to recognize or bargain with a labor organization as the representa- 
tive of his employees, or forcing or requiring the employees of an employer 
to accept or select such labor oragnization as their collective bargaining 
representative: 
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“(A) where the employer has recognized in accordance with this 
Act any other labor organization and a question concerning representa- 
tion may not appropriately be raised under section 9 (c) of this Act, or 

“(B) where within the preceding 12 months a valid election under 
section 9 (c) of this Act has been conducted, or 

“(C) where the labor organization cannot establish that there is a 
sufficient interest on the part of the employees in having such labor 
organization represent them for collective bargaining purposes, or 

“(D) where such picketing has been engaged in for a reasonable 
period of time and at the expiration of such period an election under 
section 9 (c) has not been conducted. 

“(E) nothing in this paragraph (7) shall be construed to permit any 
Act which would otherwise be an unfair labor practice under this 
section (8).” 

Sec. 5. Section 8 (d) of such Act is amended by striking out all of the lan- 
guage after the colon at the end of paragraph (4) and in lieu thereof inserting 
the following: “The duties imposed upon employers, employees, and labor or- 
ganizations by paragraphs (2), (3), and (4) shall become inapplicable upon an 
intervening certification of the Board, under which the labor organization or 
individual, which is a party to the contract, has been superseded as or ceased to 
be the representative of the employees subject to the provisions of section 9 (a), 
and the duties so imposed shall not be construed as requiring either party to a 
contract for a fixed period to discuss or agree to any modification of the terms 
and conditions of employment whether or not embodied in such contract, if such 
modification is to become effective before such terms and conditions can be re- 
opened under the provisions of the contract. Any employee who engages in a 
strike within the sixty-day period specified in this subsection shall lose his status 
as an employee of the employer engaged in the particular labor dispute, for the 
purposes of sections 8, 9, and 10 of this Act, as amended, but such loss of status 
for such employee shall terminate if and when he is reemploved by such 
employer.” 

Sec. 6. Section 9 (c) (3) of such Act is amended by striking out all of the 
second sentence thereof. 

Sec. 7. Subsection (h) of section 9 of such Act is hereby repealed. 

Sec. 8. Subsection (1) of section 10 of such Act is amended by striking out the 
first sentence and substituting in lieu thereof the following: “Whenever it is 
charged that any person has engaged in an unfair labor practice within the 
meaning of paragraphs 4 (A), (B) or (C), or paragraph (7) of section 8 (b), 
the preliminary investigation of such charge shall be made forthwith and given 
priority over all other cases except cases of like character in the office where it 
is filed or to which it is referred.” 

Src. 9. Section 14 of such Act is amended by adding a new subsection “(c)” as 
follows: 

“(c) Nothing in this Act shall be deemed to prevent or bar any agency, or 
the courts, of any State or Territory from assuming and asserting jurisdiction 
over labor disputes over which the Board by rule or otherwise has declined to 
assert jurisdiction.” 

Sec. 10. (a) Section 302 of the Labor Management Relations Act, 1947, as 
amended, is hereby amended by striking out all of subsections (a) and (b) of 
said section and substituting in lieu thereof the following: 

“(a) It shall be unlawful for any employer, or any agent or representative of 
such employer, directly or indirectly— 

“(1) to pay or deliver, or agree to pay or deliver, any money or other thing 
of value to any person who is a representative of any employees who are 
employed in an industry affecting commerce in his capacity as such repre- 
sentative; or 

“(2) to pay or deliver, or agree to pay or deliver, any money or other 
thing of value (except money or other thing of value payable by an em- 
ployer to an employee as compensation for, or by reason of, his regular 
services as an employee of such employer) to any of his employees who are 
employed in any industry affecting commerce or any group or committee of 
such employees for the purpose of causing or enabling such employee or 
group or committee of employees to influence any other employee of such 
employer in the exercise of any right secured to employees by section 7 
of this Act. 

“(b) It shall be unlawful for any person to receive or accept, or to agree to 
receive or accept, any payment or delivery of money or other thing of value 
prohibited by paragraph (1) of subsection (a).” 
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(b) Subsection (c) of such section is amended by striking out the word “or” 
preceding clause (5), by striking out the period at the end thereof and inserting 
a semicolon in lieu thereof, and by adding thereto the following: “or (6) with 
respect to money or other thing of value paid to a trust fund established for the 
purpose of defraying the costs of an apprenticeship or other training program for 
employees: Provided, That the requirements of clause (B) of the proviso to 
clause (5) of this subsection shall apply to such trust funds.” 

Sec. 11. Section 308 (a) of such Act is amended to read as follows: 

“(a) It shall be unlawful, for the purpose of this section only, in an industry 
or activity affecting commerce, for any labor organization to engage in any ac- 
tivity or conduct defined as an unfair labor practice in section 8 (b) (4) of the 
National Labor Relations Act, as amended. Nothing contained in this subsection 
shall be construed to make unlawful a refusal by any person to enter upon the 
premises of any employer (other than his own employer), if the employees of 
such employer are engaged in a strike ratified or approved by a representative 
of such employees whom such employer is required to recognize under the 
National Labor Relations Act, as amended.” 

Sec. 12. No provision of this Act shall be deemed to make an unfair labor 
practice of any act which was performed prior to the date of the enactment of 
this Act which did not constitute an unfair labor practice prior thereto. 


Sec. 13. The amendments made by this Act shall take effect sixty days after 
the date of its enactment. 


DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., February 15, 1958. 
Hon. Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D.C. 


DEAR SENATOR Hitt: This is in further response to your request for my 
views on S. 3099, a bill to amend the Labor Management Relations Act, 1947, as 
amended, and for other purposes. 

This bill, along with S. 3097 and S. 3098, would carry out the recommenda- 
tions of the President in his labor message of January 23, 1958, that certain 
provisions of the National Labor Relations Act and the Labor Management 
Relations Act be amended to remove inequities and ambiguities, and that addi- 
tional legislation to provide greater protection for the rights of individual 
workers, the public, and management and unions, be enacted. 

S. 3099, as part of a comprehensive program for improving Federal labor 
management relations laws, is designed to correct problems concerning (1) in- 
equities and loopholes in the secondary boycott provisions; (2) coercive picket- 
ing which infringes the rights of employers and employees; (3) bargaining 
during the life of a collective-bargaining agreement; (4) the voting of economic 
strikers in representation elections; (5) State action with respect to matters 
wherein the National Labor Relations Board declines to assert jurisdiction ; 
(6) employer payments to employee representatives; (7) the filing of non- 
Communist affidavits by union officials; and (8) the designation of an Acting 
General Counsel of the National Labor Relations Board during vacancies in 
that office. 

A detailed explanation of these problems and the effect of this bill on them is 
contained in the explanatory statement which was introduced into the Con- 
gressional Record by Senator Smith, of New Jersey, on January 30, 1958. A 
copy of that statement is enclosed for your ready referencce. I would be happy 
to appear before the committee to testify on this bill and to furnish any addi- 
tional information which the committee may desire. 

I strongly urge that the committee give speedy and favorable consideration 
to this bill. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report and that enactment of S. 3099 would be in accord with the pro- 
gram of the President. 

Sincerely yours, 
JAMES P. MITCHELL, 
Secretary of Labor. 
Enelosure. 
25738—58—_—_3 
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EXPLANATION OF A BILL To AMEND THE LABOR-MANAGEMENT RELATIONS Act, 1947, 
AS AMENDED, AND FOR OTHER PURPOSES 


This bill would carry out the recommendations of the President that in- 
equities and ambiguities in certain provisions of the National Labor Relations 
Act and the Labor-Management Relations Act, 1947, be removed by appropriate 
amendment of these acts. 

As recommended by the President, the bill would— 

1. Amend the secondary boycott provisions of the National Labor Re- 
lations Act so that they are made applicable to certain secondary activities 
not presently covered and to make it clear that they do not apply in sitna- 
tions where the secondary employer is not a truly neutral bystander: 

2. Amend the National Labor Relations Act to make it an unfair labor 
practice, subject to the mandatory injunction provision, for a union to en- 
gage in coercive picketing to force an employer to recognize it as the bar- 
gaining representative of his employees or to force the employees to accept 
it as their bargaining representative where it is clear that the employees 
do not desire the union ; 

3. Amend the National Labor Relations Act so as to eliminate the statu- 
tory prohibition against replaced economic strikers voting in representation 
elections ; 

4. Amend the Labor-Management Relations Act so as to extend the present 
prohibition against employer payments to employee representatives to certain 
payments and situations not presently covered ; 

5. Amend the National Labor Relations Act so as to authorize State agen- 
cies and courts to act with respect to matters over which the National Labor 
Relations Board declines to assert jurisdiction : 

6. Amend the National Labor Relations Act to eliminate the requirement 
that union officers file non-Communist affidavits : 

7. Amend the National Labor Relations Act so that bargaining during 
the term of a collective bargaining agreement may not be required: 

& Amend the National Labor Relations Act to permit the President to 
designate an acting general counsel when that office becomes vacant. 

In the 10 or more years since the enactment of the amendments to the National 
Labor Relations Act provided by the Taft-Hartley Act, court and Board decisions 
have revealed in a number of instances that the secondary boycott provisions do 
not provide protections against certain secondary activities which are as much 
against the public interest as those considered covered by the act. This bill 
is intended to apply the secondary boycott provisions to these situations. 

At present if a union, in order to force a secondary employer to cease doing 
business with another person, threatens the employer with a strike or a refusal 
of his employees to perform services, it is not an unfair labor practice. Threats 
of strikes are more numerous than actual strikes and they often are as effective 
in persuading the employer to the union’s object. Permitting such pressures 
to be exerted against neutral employers, therefore, provides a means of evading 
the purpose of the secondary boycott provisions. The bill is designed to correct 
this by making the provisions applicable to efforts “to threaten, coerce, or 
restrain” eniployers. 

Another manner in which the present provisions have proved inadequate is 
in their failure to apply to the inducement of employees of railroads, agricul- 
tural employees, and public bodies to refuse to perform services in order to 
force their employers to stop doing business with a primary employer. This is 
based on the fact that these employers and their employees do not come within 
the act’s definitions of those terms. The bill proposes to cure this by changing, 
where necessary, references in the secondary boycott provisions to “employees” 
and “employers” to “individuals” and “persons,” which have sufficiently broad 
meanings to bring, as they should be, these neutral employers and employees 
within the coverage of the protections of the act against secondary activities. 

A third form of secondary activity which has been held not violative of the 
secondary boycott provisions is when the pressure against an employer to cease 
doing business with another is directed at him through the inducement of his 
employees individually to refuse to perform services. The cumulative effect of 
such individual refusals is no less effective than a concerted refusal to perform 
services. The bill would deal with such situations by referring to “any indi- 
vidual” as distinguished from “employees” and removing the reference to “a 
concerted refusal” to perform services. 
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On the other hand, there are situations in which an employer who is not.a 
truly neutral secondary employer may undeservedly receive the protections 
intended for innocent third parties to labor disputes. The employee who per- 
forms for another employer, whose employees are on strike, work which the 
striking employees would normally perform, is an ally of the primary employer 
and should not be protected from retaliatory union activity for doing so. The 
bill, accordingly, contains a proviso which, under certain circumstances, would 
make the secondary boycott provisions inapplicable to activity directed against 
an employer performing “farmed out” work in behalf of a struck employer. 

The bill also would permit activities otherwise prohibited by the secondary 
boycott provisions where the secondary employer is engaged together in work 
on the same construction site with the primary employer. Here again the 
secondary employer is not in a strictly neutral relationship with the other 
employers with whom he is engaged in a single construction project. Where 
there is a lawful dispute on such a site with respect to working conditions there, 
this bill would permit the union involved in the dispute to extend its pressures 
to any or all of the other employers working on the same site. 

While the bill does not deal specifically with “hot cargo” agreements, the total 
effect of its amendments to the secondary boycott provisions, particularly the 
one directed against direct coercion of employers, is to prohibit attempts to 
force an employer into entering into or to perform such an agreement. 

The bill would also amend the National Labor Relations Act so as, for the 
first time, to deal specifically with organizational and recognition picketing. 
Such picketing has been generally criticized and there are many who would 
prohibit it completely. The bill would not do this but it would restrict picketing 
to force organization or recognition to situations where the employees in ques- 
tion have evidenced “sufficient interest” in having the union as their bargaining 
representative and even then would permit it only for a “reasonable period of 
time” within which a representation election would have to be conducted. 

The proposal would prohibit this type of picketing, unless the union could 
show a “sufficient interest” on the part of the employees to have the union rep- 
resent them. It would prohibit it after a union has picketed for a reasonable 
period and a representation election has not been conducted in that time. It 
would prohibit it if within the preceding year a representation election was 
conducted and another union or “no union” received the support of a majority 
of the employees. It would prohibit such picketing where the employer is al- 
ready lawfully recognizing another union. 

The bill recognizes that the usual remedies of the act, as in the case of sec- 
ondary boycotts, are inadequate in the case of this type of picketing. To be 
effective, a remedy must provide speedy relief by an immediate termination of 
the picketing. The bill, therefore, would make violation of the provision sub- 
ject to the mandatory injunction provided in section 10 (1) of the National 
Labor Relations Act. 

Ever since the enactment of the Taft-Hartley Act, the provision which bars 
strikers who are not entitled to reinstatement from voting in representation 
elections has been referred to as a “union busting” device. It is claimed that 
under appropriate economic conditions, this provision, used together with cer- 
tain other provisions, could destroy a union. 

The bill would delete this provision of the act and leave the question of the 
voting eligibility of these persons to the administrative discretion of the Board, 
Which presently has authority to determine other questions of eligibility, timing, 
and other matters relating to the conduct of elections. The Board, it 
sumed, would decide this issue with due regard for the equities involved. 

The recent decisions of the Supreme Court in the Guss and related cases have 
confirmed the belief that there is a serious gap with respect to jurisdiction over 
labor disputes with respect to which the National Labor Relations Board, in its 
discretion, has refused to assert jurisdiction. The courts have ruled that the 
States cannot act in these cases and as a result the injured parties are left with 
no forum in which to seek relief. 

This bill is designed to close the gap by permitting State agencies and courts 
to act where the Board “by rule or otherwise” has declined to assert jurisdiction. 
This would mean that if the Board has declined by decision in the particular 
case, or by administrative rule or regulation has promulgated a jurisdictional 
standard which would exclude such a case, the State courts and agencies may act. 

Section 302 of the Labor Management Relations Act makes unlawful payments 
of money or other things of value by an employer to a representative of his 
employees. Experience has indicated that the section does not completely 
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cover the area of improper employer payments to employee representatives. 
The bill would amend the section to make it specifically apply to payments 
made to employee representatives by employer agents or representatives. It 
would also be made applicable to payments made by an employer to representa- 
tives of any employees, as distinguished from his employees, employed in an 
industry affecting commerce, so long as the payment is made to the representa- 
tive in his capacity as a representative. Receipt of such payments by a rep- 
resentative is also unlawful. 

There has been evidence of employers, or employer representatives, making 
payments to employees of the employer for the purpose of having those em- 
ployees influence or interfere with the rights of other employees of the em- 
ployer to organize and to engage in concerted activities as guaranteed by 
section 7 of the National Labor Relations Act. The bill would amend section 
302 so as to make such payments unlawful. 

Another amendment to section 302 contained in the bill would make it 
clear that among the employer payments excepted from the applicability of 
the section are contributions to jointly administered apprenticeship and train- 
ing trust funds meeting certain appropriate standards. 

Other provisions of the bill would: 

(a) Eliminate the present requirement that each officer of a union seek- 
ing to use the processes of the act file an affidavit that he is not a member 
of, or affiliated with, the Communist Party or a believer in, or member 
or supporter of, any organization which believes in or teaches, the over- 
throw of the Government by force or illegal or unconstitutional means. 
There is now in effect the Communist Control Act of 1954 which is 
specifically directed against Communist-infiltrated labor organizations. 

(6) Make it clear that the act does not require a party to a valid 
collective bargaining contract to bargain during the life of the contract 
with respect to any modification which would become effective before a 
reopening is permitted by the terms of the contract. The parties, of course, 
could agree to a reopening at any time. Any possibility that one party 
to a valid contract may compel it to be reopened to change during its life 
defeats the stability in labor relations which the act was designed to 
achieve. 

(c) Would permit the President to designate an Acting General Counsel 
during vacancies in that office. The act provides that the General Counsel 
shall have final authority in certain matters, including the issuance of 
unfair labor practice complaints. It is not clear that this authority can 
be exercised by any person who has not been properly appointed to that 
office. Unless an Acting General Counsel can be designated, a long vacancy 
of this office could be very disruptive of the administration of the act. 

The amendments made by the bill would become effective 60 days after its 
enactment and the bill contains a savings clause to prevent their being applied 
to acts performed prior to its enactment. 


Senator Smirn. I regret that because of the fact that General 
Norstad is to appear before the Foreign Relations Committee this 
morning, and he has very important testimony in connection with our 
mutual security legislation which we are trying to expedite as fast as 
we can, it will not be possible for me to stay. 

But I will give my personal welcome to Secretary Mitchell and 
assure him I will examine his testimony with the greatest care subse- 
quently. 

Thank you, Mr. Chairman. 

Senator Kennepy. Will you proceed, Mr. Secretary ? 


STATEMENT OF HON. JAMES P. MITCHELL, SECRETARY OF LABOR 


Secretary Mircueuy. I have a prepared statement which I would 
like to read, Mr. Chairman. 

I am pleased to have the opportunity to discuss with this committee 
proposals for legislation relating to union financial and administrative 
practices and procedures. I am especially happy to see that the areas 
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to be considered by the committee are those meaningful and vital to the 
welfare of individual working men and women. 

In his labor message of January 23 to the Congress, President 
Eisenhower recommended a seeniepeliiniiens program of legislation in 
the labor-management field which would, among other things, give 
added protection to the rights of individual workers. The Senate 
bills which together comprise the legislation recommended by the 
President are 8S. 3097, S. 3098, and S. 3099. Your committee also has 
before it other bills dealing with various subjects in this general area. 


REASSURANCES NEEDED 


I think we can all agree that the American public is in need of re- 
assurance— 

1. That the funds which are set aside for the benefit of working men 
and women in health, welfare, and pension plans are accounted for; 

2. That the moneys which are contributed by workers to union 
treasuries are being used solely to advance their welfare; 

3. That organizations in which working people associate together 
voluntarily to improve their status through collective action will be ad- 
ainiateredl in such fashion as to reflect their will; 

4. That working people are more fully protected from dealings be- 
tween representatives of labor and management which have the effect 
of preventing the full exercise of their rights to organize and bargain 
collectively ; 

5. That the public is protected against unfair labor and management 
practices within the collective-bargaining relationship which give rise 
to the exercise of coercive power by one as against the other tending 
to impede the peaceful development of that relationship, or which 
infringe the legitimate rights of innocent third parties. 

The program of legislation recommended by the adminisiration is 
intended to give the American people this reassurance. 

On March 24, the Senate Select Committee on Improper Activities 
in the Labor or Management Field filed its first year’s report recom- 
mending consideration of legislation in five separate areas. These are: 
pension, health and welfare funds; union funds; union democracy; 
activities of middlemen in labor-management disputes; and clarifica- 
tion of the “no man’s land” in labor-management relations. 

I am pleased to see that the legislative recommendations of the 
McClellan committee follow generally the legislative program which 
we proposed in January. 


GENERAL PRINCIPLES GUIDING THE ADMINISTRATION 


Before I discuss the proposals in these bills, I would like to set 
forth some general principles which have guided and will continue to 
guide the administration with respect to labor-management relations. 

First, it is the firm and permanent national policy to protect by law 
the right of American working men and women to organize into unions 
and to bargain collectively through representatives of their own 
choosing. 

Second, the proper functioning of labor-management relations de- 


pends on the actions and sense of responsibility of labor and manage- 
ment themselves. 
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Third, it is the function of Government to provide a framework 
of laws to protect the basic rights of individuals when voluntary 
processes fail to do so. 

The administration’s proposals are designed to cover only those 
areas in the labor-management field where individual workers, unions, 
employers, and the public actually require a strengthened framework 
of Federal law for the protection of their interests. The proposals 
= not attempt to solve by new Federal legislation problems which 

‘an and should be met by effective enforcement of existing Federal, 
State, or local laws or by voluntary action. 


COMPREHENSIVE APPROACH 


The administration approached the problem of improving Federal 
labor-management relations laws on a comprehensive basis, by con- 
sidering all parts of the matter and devising specific remedies to deal 
with each situation that needed correction. 

It became evident early that no single legislative change, or even 1 
or 2 changes, would serve as a panacea for all the kinds of irregulari- 
ties and abuses that have come to light. The proposals of the adminis- 
tration, each reasonable and pr: acticable in its own area, were devel- 
oped to form an interrelated program of improvement. 

The program we are proposing is designed to raise the general 
standard of responsibility and accountability of unions and employers 
in labor-management relations and at the same time to keep Govern- 
ment out of undesirable direct interference with union or employer 
matters. 

AIM TO PROTECT RIGHTS OF INDIVIDUAL WORKER 


The administration’s legislative proposals seek to protect the rights 
of the individual worker, guaranteed by law, to organize into unions 
and bargain collectively, free from discrimination and abuses by un- 
scrupulous officers or employers 

Our proposals will open to “public view and inspection areas of 
union and management affairs which are now hidden and in which 
crooks and racketeers have operated. In making these proposals we 
are fully aware that the majority of labor and management officials 
are sincere and honest in their dealings one with the other and with 
the union members. ; 

These proposals are designed to help the legitimate trade-union 
movement to clean its own house and to assist fair employers in curb- 
ing any improper practices on the management side. 

I have said that one of the primary objectives of the administra- 
tion’s program for legislation in the labor and management field is 
better protection of the rights of individual employees in their rela- 
tions with employers and with labor organizations. 


EMPLOYEE WELFARE AND PENSION PLANS 


In the area of employee welfare and pension plans, this objective 
would be carried out by the administration’s proposals to assure work- 
ing men and women that the funds set aside for their benefit in these 
plans are accounted for. 
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When legislation to this end was the subject of hearings before your 
Senate subcommittee last year, I urged enactment of these proposals, 
which were introduced in bill form as S. 2175. 

This proposed legislation would require registration, reporting, and 
public disclosure of the operations of all health, welfare, and pension 
plans—whether they are union financed and operated, employer 
tinanced and operated, or jointly financed and operated. 

I earnestly hope that the committee and the Congress will act fa- 
vorably on such legislation at an early date. 


ANNUAL FINANCIAL REPORTS OF UNION FINANCES 


Other areas in which there should be further protection of the 
rights of individual working men and women are dealt with by the 
proposals in S. 3097, a bill for a Labor Reports Act of 1958, which 
has been referred to this committee. 

It is proposed in this bill that all labor organizations, local, national, 
and international unions, and local, State, and regional conferences 
and councils, file annual financial reports with the Department of 
Labor. 

The bill would require labor organizations to keep their books and 
records available to their members. It would also require that of- 
ficers who handle union funds and property be held to a high degree 
of responsibility to union members and be subject to suit by them for 
failure to discharge this responsibility. 


ANNUAL REPORTS ON DEMOCRATIC PROCEDURES 


Strong, fair, democratic procedures are the best safeguard an in- 
dividual union member can have that the affairs of his union will not 
be taken from his hands. It is therefore proposed in S. 3097 that all 
labor organizations file annually with the Department of Labor copies 
of their constitutions and bylaws and report annually their proce- 
dures and practices with respect to such things as qualification for or 
restrictions on membership, election of officers, calling of regular and 
special meetings, levying of assessments, imposition of fines, authori- 
zation for disbursement of union funds, and expulsion of members. 

These reports would be made to the Department of Labor and would 
be open for inspection by any union member and by the public and 
the press. 


FINANCIAL DEALINGS BETWEEN EMPLOYERS AND UNIONS 


In this general area of reporting, we propose also that employers re- 
port annu: tally payments made to employee representatives, either di- 
rectly or through a third party, and that labor organizations and their 
officers report annually financial dealings with employers or em- 
ployers’ representatives. 

It is the intent of this proposal to bring union-employer financial 
transactions into the open light of day, where conflict of interest, 
bribes, and collusion cannot long exist. 
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ELECTIONS OF UNION OFFICERS 


We propose further that unions be required to show by appro- 
priate reporting that their members have the right and opportunity, 
at intervals of not more than 4 years, to elect their local officers di- 
rectly by secret ballot, and their national or other officers either di- 
rectly by secret ballot, or through delegate bodies elected directly by 
the membership by secret ballot. 

Under these proposals, the Government would have power to in- 
vestigate the accuracy of the reports of unions and employers, with 
the right to subpena witnesses and evidence, and to bring court de- 
cisions to enjoin violations. 


WITHDRAWAL OF UNION RIGHTS AND PRIVILEGES 


Willful failure to file true and proper reports on general funds and 

a or on financial dealings between labor and management 

me He ep could result in withdrawal of rights and privileges 
erwise available under Federal laws. 

This action, however, would be taken only after the full protection 
of administrative law and court review had been accorded in order 
to protect unions and employers against hasty or capricious action. 

Rights and privileges which could be withdrawn for an appropriate 
period or periods include: (a) Recognition or certification under 
Federal laws of a labor organization as the representative of employ- 
ees, (b) access of a union or employer to procedures of Federal agen- 
cies which exercise decisional functions in labor-management relations 

matters and (c) tax exemptions provided for labor arganizations by 
the Internal Revenue Code. 


OTHER PENALTIES 


Criminal penalties would also be provided by S. 3097 for willful vio- 
lations and for specific offenses defined in the bill. False statements 
could result in fines and jail for individual violators. 

A new bribery section would be added to the United States Criminal 
Code to make it a felony for employers or employers’ representatives, 
or union officials or their representatives, to make or receive payments 
to influence the actions of either. 

Embezzlement of welfare and pension or general union funds, or 
falsification or unauthorized destruction of books and records, could 
lead to criminal prosecution of the individuals involved by the Fed- 
eral Government, prosecution not now authorized. 

All reports required by the proposed legislation would be made to 
a Commissioner of Labor Reports, reporting to the Secretary of Labor. 
The Commissioner would be appointed by the President with the ad- 
vice and consent of the Senate. 

Another phase of the administration’s comprehensive program 
would strengthen and improve existing labor management legislation 
and remove ambiguities and inequities which afford oportunity for 
labor or management to engage in coercive practices to the detriment 
of individual workers, innocent third parties, and the public. 
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“MIDDLEMAN” ACTIVITIES 


S. 3099 would deal with activities of middlemen in labor-manage- 
ment relations. First, the bill would apply specifically to payments of 
money or other things of value to employee representatives by employ- 
er agents or his representative. 

Secondly, it would prohibit payments by an employer, or his repre- 
sentative, to an employee or group or committee of his employees, to 
influence or interfere with the exercise by other employees of the em- 
ployer of their right of self-organization or the selection of a bargain- 
ars 

he bill would also apply to employer payments to representatives 
of employees, other than those in his employ, and would clarify the 
legality of employer payments to jointly administered apprentice- 
ship and training trust funds meeting certain standards. 


BUILDING AND CONSTRUCTION INDUSTRY 


The provision with respect to apprenticeship funds is also con- 
tained in S. 3098. While it is presently limited to apprenticeship 
and training trust funds, the committee may wish to consider its 
extension to trust funds for other worthwhile purposes. 

S. 3098, in addition to clarifying the legality of apprenticeship 
trust funds, would authorize the National Labor Relations Board to 
certify unions in the building and construction industry as bargain- 
ing representatives without a prior election. 

This amendment and the apprenticeship trust fund proposal are in 
accord with advice of a committee composed of representatives of 
labor and management in the building and construction industry 
which considered these and other problems of the industry. 


ORGANIZATIONAL PICKETING 


The practices of unions in organizational or recognition picketing 
would also be dealt with in the administration’s proposals. S. 3099 
would restrict the circumstances under which unions can engage in 
these activities. 

Picketing to force an employer to recognize a union as exclusive 
bargaining representative when that union has not been designated 
as representative by any of the employees, or has been designated as 
such by only a small percentage of the employees, is indefensible. 

For the employer to recognize the union under those circumstances 
is clearly to interfere with the employees’ free choice to select their 
own representative. It is equally indefensible for a union to engage 
in organizational picketing for an interminable period in the face of 
obvious resistance on the part of the employees to being represented 
by the union. 

Picketing under these circumstances subjects the employees to har- 
assment, embarrassment, and coercion. 

S. 3099 would restrict organizational or recognition picketing to 
those situations in which the union can show a sufficient interest on 
the part of the employees in being represented by it. The bill would 
further restrict the duration of such picketing to a reasonable period 
of time during which a representation election would have to be con- 
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ducted to determine the employees’ wishes as to a collective bargain- 
ing representative. The determination of “sufficient interest” and 

“reasonable period of time” would rest with the National Labor Rela- 
tions Board. 


MANDATORY INSPECTIONS 


The bill would also provide that cases involving violations of this 
new provision restricting organizational and recognition picketing, 
as in cases involving secondary boycotts, shall receive priority in han- 
dling and it would be mandatory for the Board and the General 
Counsel to seek an injunction in such cases. 

To be effective, the remedy against this type of picketing must pro- 
vide speedier relief than is now available. 

The administration’s proposals also deal with union practices in 
secondary boycott situations. S. 3099 would revise the secondary boy- 
cott provisions of the existing law in two ways: 

(1) Make it clear that these provisions do not apply in certain 
situations where the secondary employer is not in fact the neutral 
innocent intended to be protected; and (2) to close up certain loop- 
holes which permit secondary activities which are as contrary to 
public policy as those activities presently pr ohibited. 

The bill would remove from the applicability of the secondary boy- 
cott provisions activity against a secondary employer performing 
work farmed out to him by an employer whose employees, who 
would otherwise perform the work, are on strike. It would also permit 
union pressures against secondary employers engaged together on the 
same construction project with a primary employer who is engaged 
in a labor dispute at the site of the project and with respect to work- 
ing conditions at the site. 


SECONDARY BOYCOTT PROVISIONS 

S. 3099 would also bring within the application of the secondary 
boycott provisions, certain union activities directed against secondary 
employers who are not presently covered. It would prohibit threats 
and other coercion directed against employers to force them to cease 
doing business with another person. 

It would prohibit the inducement of individual employees to refuse 
to perform services with an object of forcing their employers to cease 
doing business with another person. 

It would extend the applicability of the secondary boycott provi- 
sions to employers who do not come within the law’s definition of 
“employer,” such as railroads and public bodies. 

An effect of these revisions of the secondary boycott provisions 
would be to prevent unions from forcing employers to enter into “hot 
cargo” agreements or to force employers who have voluntarily entered 
into such agreements to carry them out. 


“NO-MAN’S LAND” 


3099 would also deal with the question of the so-called “no man’s 
land.” This has to do with the jurisdiction of State agencies and 
courts over matters with respect to which the National Labor Rela- 
tions Board has declined to assert jurisdiction. The bill would make 
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it clear that the States and Territories can act where the Board by rule 
or otherwise has declined to assert jurisdiction. 


VOTING BY ECONOMIC STRIKERS 


Another important provision of S. 3099 would strike out the present 
statutory prohibition against voting in representatign elections by 
permanently replaced economic strikers. Its deletion would return 
to the Board the determination of the voting eligibility of such strik- 
ers, as it now determines other questions of voting eligibility, the tim- 
ing of elections, and similar matters relating to elections. 

Other provisions of S. 3099 would deal with the non-Communist 
affidavit requirement, bargaining during the life of 2 collective- 
bargaining contract, and the designation of an ac ting general counsel 
of the National Labor Relations Board when a vacancy occurs. 

The program, Mr. Chairman and gentlemen, which we are propos- 
ing is the result of careful consideration of the current scene in labor- 
management relations. I consider that it deals effectively and fairly 
with those problem areas in which legislative action is now needed. 
It is designed to correct, or to help labor and management themselves 
to correct, the irregularities in this field that studies have revealed. In 
developing these proposals the main concern of the administration 
has always been to protect the rights of individual working men and 
women and the interests of the public. 

I urge sincerely that the program in its entirety receive your favor- 
able consideration. 


AMENDMENTS OF TAFT-HARTLEY ACT 


Senator Kennepy. Thank you, Mr. Secretary. 

In my original statement, I said it was the hope of the subcommit- 
tee that these heari ings would be confined to the recommendations and 
findings of the first year of the McClellan committee. 

The general subject of Taft-Hartley revisions which has been be- 
fore the Congress since 1947—some of which are badly needed—opens 
up a wide area of consideration, and I think it is more likely than 
not that if all of the suggestions as to the reform of the Taft-Hartley 
Act were considered by the subcommittee, that it would result in no 
action at all in any area. 

It is for that reason that I am anxious to confine these hearings 
as much as possible. I think we should hear every witness, who can 

talk about what he wishes, but to confine it as much as possible to these 
areas. 

Otherwise, by introducing all matters we will get no action at all. 

Senator Ives. Could I get something clear in my own mind about 
this Taft-Hartley business ¢ 

Apparently all of the recommendations that were made by the se- 
lect committee would amend the Taft-Hartley Act. 

Senator Kennepy. That is correct. 

Senator Ives. Weare not excluding any of them, are we / 


PURPOSE OF HEARINGS 


Senator Kennepy. No, but these hearings are called as a result of 
the first-year report of the McClellan committee. 
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This subcommittee, because of the administration’s recommenda- 
tions and because a number of Senators have introduced legislation 
dealing with problems in the areas covered by the first year’s report 
of the McClellan committee, has an obligation, it seems to me, to con- 
sider these matters. 

It is for that reason, and not because the subcommittee wishes to 
deny anyone their rights of expression or opinion, or any member 
those rights, it seemed to the chairman that it was wiser to confine 
the area. 

Mr. Secretary, many of the matters that you have discussed in your 
statement are matters that have been of great interest to me, for in- 
stance, the rights of economic strikers—you did not discuss the free 
speech question—but there are some areas there where I believe the 
Taft-Hartley Act should be reformed, including repeal of the non- 
Communist affidavit, and the rights of the building trades, and so on. 

Whether it would be possible to do much on those areas I think 
is a matter for the subcommittee. I am hopeful that witnesses will 
confine themselves as much as possible to this general question of the 
recommendations of the McClellan committee. 

Secretary Mircuetyi. Mr. Chairman, I do not happen to have a 
copy of the recommendations of the select committee before me, but as 
I remember the legislative recommendations of the select committee 
cover most of those items that I have covered this morning. 

They have to do with pension and welfare funds, and they have to 
do with the organization of unions, and they have to do with secret 
ballots, and they have to do with “no man’s land,” and many others. 

Senator Kennepy. I will say to the Secretary, the Secretary knows 
quite well that I would be delighted to see reforms in the Taft-Hartley 
law, which are long overdue. 


FIVE LEGISLATIVE RECOMMENDATIONS OF M’CLELLAN COMMITTEE 


The legislative recommendations of the McClellan committee in- 
clude five areas: Legislation to regulate control of pension health and 
welfare funds, which, as I have said, we have done something about. 

Second, to legislate to regulate control of union funds; and three, 
legislation to insure union democracy; and four, legislation to curb 
activities of middlemen in labor management relations; and five, legis- 
lation to clarify the “no man’s land” in labor-management relations. 

I will say that if it is the desire of any member of the committee to 
offer amendments on any question, wien the subcommittee finally 
meets to decide on legislation, that, of course, is his privilege. 

I am merely hoping to the extent possible that we will attempt to 
confine ourselves to this immediate challenge. 

From our experience since 1947, I am aware of the error of attempt- 
ing a full-scale revision of the Taft-Hartley Act which, I believe, 
ought to take place. 


POSSIBLE SUBCOMMITTEE ACTION 


Now, it may be possible, if the subcommittee could reach a con- 
sensus, we could do something about matters like non-Communist 
affidavits, and the right of economic strikers, and the problem of the 
building trades, and matters about which I think there is quite.general 
agreement. 
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However, I am anxious that we do not get into too broad a field, 
because the result will be that nothing will be done. 

Secretary Mrrcne.u. Certainly, in my answers to questions, I will 
abide by the chairman’s ruling. 

cere Kennepy. It is not a ruling. It is just an expression of 


oe MitcHett. I see. I would like to say, however, and it is 
the reason why I thought it was to the interest of all concerned to un- 
fold a complete labor- management program, in my opinion this pro- 
gram should be approached in the broadest way. 

All of the recommendations we have made, we think, are needed 
reforms. 


Senator Ives. Mr. Chairman, may I interrupt there to make an ob- 
servation on this? 

I think all of us, as the chairman has said, recognize the need for 
these changes that we are talking about. But you know, as well as I 
do, that time this year is of the essence. 

We are late in getting started and it is very dubious whether we 
will get any Taft- “Hartley amendments through the Congress at all. 
I doubt it, myself. 

What we are trying to consider are these decisions reached by the 
McClellan committee, the select committee. Now, in order to reach 
these recommendations we had to strike a common denominator. 


RECOMMENDATIONS AGREED ON BY MCLELLAN COMMITTEE 


These are not all of the recommendations that were made by the 
various members of that committee to the committee, but these are the 
five recommendations that the committee could agree on. 

Under the circumstances, it seems also to me, as well as to the chair- 
man, that it is very advisable to confine our efforts in this subcom- 
mittee to those recommendations that that committee agreed on. 

Certainly there ought to be the least trouble getting those through, 
if we can get anything through at all. 

Secretary Mrrcuett. Senator Ives, I will agree that if there is a 
possibility of getting through this Congress the administration’s rec- 
ommendations which have to do with those matters which were enu- 
merated by the McClellan committee, I think that would be a very 
good step forward. 

Senator Ives. You will perhaps have noted that the administration’s 
recommendations for the most part fall in line with the recommenda- 
tions of the select committee. 

Secretary Mircneti. May I put it another way, Senator, that the 
select. committee recommendations fall in line with the administra- 
tion’s recommendations, which were made 3 months ago. 

Senator Ives. May I also make an observation that the select com- 
mittee’s recommendations fall in line with my own recommendations 
which were made in November, if we want to find out the priority 
here. 

Senator Kennepy. As I said, the McClellan committee meets at 11 
a.m., and a number of committee members are going to leave, and so 
we will attempt to confine our questioning, although | I do not want to 
confine any member. 
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AREAS COVERED BY AFL-CIO CODE 


Now, Mr. Secretary, the AFL-CIO has brought out an ethical prac- 
tices code. I have a breakdown of the areas which the code covers, 
and they are very complete. 

By its action in Miami, the executive council compelled all affiliates 
of the AFL-CIO by a date in April to meet these codes. If that code 
ran through all labor, it seems to me that it would almost obviate any 
necessity for action by us. 

What is your opinion of that? Do you feel that that action taken 
is sufficient to insure protection for the rights of the members along 
the lines suggested by the McClellan committee / 

Secretary Mircueny. It seems to me, Mr. Chairman, that the AFL- 
CIO is already on record as favoring the public disclosure of the 
financial affairs of pension and welfare funds. 

As to the public disclosure of the financial affairs of union funds, it 
is my feeling that while the AFL-CIO ethical practices committee has 
done a very good job in a very short time, there are still unions that 
are outside the AFL-CIO and I think our proposals which merely 

call for filing, registration, and public disclosure of how the financial 
sfein of unions are conducted, are sound proposals whether or not 
the AFL-CIO executive committee moves in this area. 

Senator Kennepy. So that even though the AFL-CIO are bound 
by these rather stringent code provisions, you still feel that legisla- 
tive action is necessary for the unions regulated by the ethical prac- 
tices code and the unions outside the AFL-CIO domain? 

Secretary Mrrcnevy. On this point, I am sure the vast majority of 
unions which will be bound by ethical practices voluntarily will have 
no objection to public scrutiny of their financial affairs. 


“MIDDLEMAN” PROBLEM 


Senator Kennepy. Now, the second question, Mr. Secretary, is on 
the “middleman.” There are many people who feel that the Taft- 
Hartley Act is quite clear on limiting the right of an employer to 
interfere with the organizational desires of the working men and 
women ina plant. 

In what way do you feel that either the Taft-Hartley Act has been 
inadequate in that respect or the administration of Taft-Hartley by 
the NLRB might have been inadequate ¢ 

Secretary Mrrcuet.. Our proposal, Mr, Chairman, as you recall, 
is that the employers who deal with unions would be required to file an 
accounting of any moneys that they might spend, either directly or 
through a ‘third party, to influence the activities of either union repre- 
sentatives or their own employees. 

The McClellan committee hearings and the whole Shefferman 
episode indicated to me that there is need for a shoring up of the law 
in this area 

Here you had a case of a middleman who spent employer’s money 
lavishly at the direction of the employer to influence employees in a 
decision regarding collective bargaining or their representation. 

I think the law needs strengthening in that regard in order to pre- 
vent that kind of an abuse, and we so recommend. 


— 
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TAFT-HARTLEY ACT SEEN BREACHED BY SHEFFERMAN 


Senator Kennepy. I agree. However, it would seem to me that the 
Taft-Hartley Act is quite clear on that question anyway, and I think 
that more vigorous actions could have been taken in the case of Mr. 
Shetferman. I think he was guilty of a breach of the Taft-Hartley 
Act in many of his actions. 

I do agree, Mr. Secretary, in view of the fact that action was either 
not taken or could not be taken to check his activities, that that is an 
area which the subcommittee definitely should consider. I have two 
other very brief questions. 

Senator McNamara. Before you leave that point, may I ask a ques- 
tion ¢ 

I think this is an interesting reaction on this “middleman” thing, 
and I am quite concerned with it. You indicate by your remarks that 
you think this law should be strengthened in this regard. 


QUESTION ON SEPARATING EMPLOYER AND AGENT 


Would separating the employer from his agent, and management 
from his agent, strengthen the law, or weaken it / 

In my estimation, it would weaken it. You are talking about em- 
ployers spending their funds directly and indirectly. 

It seems to me that spending money with Shefferman was a direct 
expense, and not an indirect expense. I do not think this would 
strengthen the present law when you set up a new category and estab- 
lish the Shefferman type of operator as a thing apart. It would seem 
to me that that would weaken the law. I don’t agree on that one at all. 


NO THIRD CATEGORY PROPOSED 


Secretary MrrcHet.. Our proposals do not, Senator McNamara, set 
up a third category. Our proposals, the administration’s proposals, 
require that the employer, who is the responsible person, if he, either 
directly or through an act such as Shefferman, attempts to influence 
union activities, the employer is the one who files and publicly dis- 
closes, because he is the responsible person, and not the Sheffermans 
and the others. 

Senator McNamara. With that, I thoroughly agree. I think this 
business of trying to set the Shetferman-type operator up as a thing 
apart will not, in effect, strengthen the law, but very definitely weaken 
it. I hope that we will not proceed along that line. 

Secretary MrrcHeti, Our proposal does not envision that, Senator. 

Secretary McNamara. Thank you. 

Secretary Mircnens. It envisions holding the employer responsible 
for it. 

Senator Kennepy. I have two more questions. First, as I gather. 
vou do not recommend the application of the antitrust laws beyond 
their present application to the trade union movement. 

Secretary Mircue.y. That is correct. 


ABUSES OF TRUSTEESHIPS 


Senator Kennepy. The last question I have is on the question of 
trusteeships. That has been one of the areas which I think the Mc- 
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Clellan committee has looked into, where I think there has been most 
need of scrutiny. 

In the case of the Operating Engineers, there were 18 percent of 
the locals in trusteeship, and 1 in trusteeship as long as 29 years. It 
seemed to me that that gave a power to the president of the union 
which, if he wanted to misuse it, would threaten the position of every 
local head. What is it that you feel we could do about that which 
would be beneficial ? 

As you may know, I have introduced a bill on that, after consul- 
tation with a committee of which Professor Cox, of Harvard Law 
School, is chairman, which would provide that after a year the local 
in trusteeship could appeal first to the union and go through the con- 
stitutional provisions for removing themselves from trusteeship. 
Then, if that was unsatisfactory, it could appeal to the Secretary, 
and the Secretary could set up a committee which would give some 
sort of scrutiny to this matter. 

I think it is an important matter if we want to protect union mem- 
bers. I think trusteeships should be permitted, because I think that 
there are many cases, such as financial mismanagement and others, or 
failure to meet a collective-bargaining arrangement, where you have 
to have a trusteeship arrangement. But what I am concerned about 
is this abuse of it, which I think we found in some cases. Do you 
have any thoughts on what we could do about that? 


SECRET-BALLOT ELECTIONS 


Secretary Mrrcueti. Mr. Chairman, we had considered this prob- 
lem of trusteeships in our studies, and, as you will note, our recom- 
mendation has a provision that the unions be required to hold a sec- 
ret-ballot election of their local officers at least once every 4 years, 
or at least every 4 years. We are not wedded to 4 years. This was in 
recognition of a general practice among the unions. It was felt that 
requiring a secret-ballot election of union officers would get at this 
trusteeship problem. 

We also approached the problem, Mr. Chairman, with the idea in 
mind of minimum interference in the affairs of a private organiza- 
tion, such as the unions, by the Government. Certainly, in the area 
of secret-ballot elections, our recommendations do require certain 
actions on the part of the union. The rest of our recommendations 
require filing or public disclosure of what they are doing. I would 
think that the requiring of a secret-ballot election, whether it be every 
4 years or a shorter or a longer period, would help to get at this trustee 
problem. 


RIGHTS OF MINORITY 


Senator Kennepy. I might say, Mr. Secretary, it seems to me that 
that does not meet the problem at all. You can have a majority in 
control, but what we are concerned now about, in this, is the rights 
of the minority ; that their rights are protected. I am not convinced 
that secret elections at all would prevent the abuse of trusteeship. 

In the cases we have been looking into, I am not convinced that 
would take care of it. In the Operating Engineers, if there had been 
a secret election, I think the people in charge probably would have 
won. You still would have had this abuse of the rights of a minority. 
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I would hope that you might look into the proposal which, as I say, 
is the result of a long fom this committee, composed of Professor 
Schlicter and others, to see if there is anything we can do about it. It 
may be impossible, but I would hope you might take another look 
at it. 

Secretary Mircuety. Mr. Chairman, I would be willing to take 
another look at it. Bear in mind my own feeling that we should not, 
or the Government should not, move into regulation of the minute 
affairs, and this is not a minute problem, of unions. 

I recognize the problem of trusteeship and, certainly, would like to 
take a further look at it. However, I do think, Mr. Chairman, that 
if you establish the right of union members to vote secretly for their 
officers, I do not know how you can interpose another factor, which 
is somebody’s decision that the majority of the union members did 
not decide properly. 


RIGHTS OF MEMBERS UNDER TRUSTEESHIP 


Senator Kennepy. I disagree, Mr. Secretary. The whole assump- 
tion within the United States is not complete majority rule, but pro- 
tection, also, for the rights of minorities. That is what I am con- 
cerned about in this question. It is not merely the case where the 
majority, even by secret election, would support one officer. After 
all, elections are subject to organizational effort, as they are in politics. 

That still, it seems to me, leaves open the question of what we can 
do to protect the rights of members under an executive trusteeship. 
Where you have a trusteeship of 29 years, or you have 18 percent in 
trusteeship, it is something that needs looking into. 

I will yield to the Senator from New York. 

Senator Ives. Mr. Chairman, I am going to yield to Senator 
Purtell, but before I do, I would like to make an observation with 
respect to what Senator McNamara had to say about the middlemen. 

It seems to me that you have a very nice legal question involved 
there between agent and independent contractor. 


THE SHEFFERMAN CASE 


Now, taking that case we had before the select committee with Mr. 
Shefferman, in some instances he acted as agent, and others as an 
independent contractor. 

The bill that I have in, I think, hits both cases, but even then I am 
not at all satisfied that we have covered it sufficiently. 

I yield to Senator Purtell. 

Senator Purretu. Because of the hour, I think that I should simply 
make an observation. There isa need for some legislation. Obviously 
we cannot cover the whole field. 

I do hope and I believe that this subcommittee can report to the full 
committee in time for some proposed legislation on the points covered 
by these bills we are discussing today. 

Senator Kennepy. The Senator from Texas. 

Senator YarsoroucH. I have no questions. 

Senator Kennepy. Senator McNamara. 

Senator McNamara. I will simply make an observation. I do not 
remember the case that Senator Ives was referring to, and I wonder 
if he could be more specific. 
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You were referring to a specific case dealing with the Shefferman 
matter. 

Senator Ives. I was referring to all of them. There were several 
of them. He served as agent with some of the people that he repre- 
sented. 

In other words, he has this establishment in which he is an inde- 
pendent contractor, selling his services, and he is the principal in that. 

Senator McNamara. In either event, he represents management. As 
I understand it, under the Taft-Hartley Act and under present Fed- 
eral law, there is no separation between management and its agent. 

Senator Ives. I understand that, but you have a different situation 
there. You havea fellow there who is the principal himself. He is an 
independent contractor, and he acts directly himself in these things. 

Senator McNamara. I know of no such instance, and it does not 
occur tome. You do not have one in mind ? 

Senator Ives. I have several, but I do not think we had better spend 
our time arguing that point. 

Secretary Mircnett. May I make an observation there, that our 
proposals provide that the employer, if he pays any money to either 
an agent or an independent contractor for the purpose of influencing 
employees, is covered by the bill. 


Senator Ives. That is the way my bill treats it, and I think that 
yours does, too, probably. 


NON-COMMUNIST OATH 


Senator McNamara. Mr. Chairman, I see the Secretary makes no 
reference to the non-Communist oath, but you made some reference 
to it. 

I understand that you have already made recommendations that it 
be eliminated ? 

Secretary Mircueiy. Yes, sir. 

Senator McNamara. You have not changed your mind on that 
situation / 

Secretary Mircueiy. No. 

Senator McNamara. I want to say I heartily agree, and I think this 
perhaps is the basis for much abuse. 

Secretary Mircnetn. May I say this, Senator McNamara, that in 
1954 the President recommended in order to make the non-Communist 
affidavit equitable, that employers also sign them. 

In 1954 the Congress passed an act which permitted the Justice De- 
partment to move in and disenfranchise a union that was proven to 
be Communist dominated. 

Now, there have been some recent cases in which the Justice Depart- 
ment has been able to use this non-Communist affidavit for prosecution 
purposes, the present non-Communist affidavit. We have proposed 
that the non-Communist affidavit be eliminated. 

I do think that a change is necessary, either the elimination of it, 
or that employers be m: ade to sign it, if the union must sign it, either 
way. 

Senator McNamara. I liked your position when you said it should 
be eliminated. I think m: aking more second-class citizens, by making 
the employer take the oath, would not accomplish a desired effect in 
this day and age. 
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Senator Ives. Will the Senator yield on that? I would like to point 
out something. J 

When that bill was written, that was not in it. It was put in on the 
floor of the Senate over the strenuous objection of some of us, including 
Senator Taft. We did not agree with the idea of having it in the law. 

Senator McNamara. Thank you, Senator. 

You indicated that you have read the report of the select committee. 

Secretary Mircueiy. I read, sir, the legislative recommendations, 
and I have not read the rest of the report. 

Senator McNamara. I was going to ask you for your reactions to 
the report and since you say you have not read it, I will withhold the 
question. 

Secretary Mircue.. I read the 5 or 6 legislative recommendations. 

Senator McNamara. I think that is all of the questions I have, Mr. 
Chairman, and thank you. 


VIEWS OF NLRB SOUGHT ON “MIDDLEMAN” QUESTION 


Senator Kennepy. Mr. Secretary, I think it would be well for this 
subcommittee to have testimony from the Chairman of the National 
Labor Relations Board on this question of the “middleman.” 

Now, section 8 (a) of the Taft-Hartley Act, reads: 

It shall be an unfair labor practice for an employer— 

(1) to interfere with, restrain, or coerce employees in the exercise of the 
rights guaranteed in section 7 ; 

(2) to dominate or interfere with the formation or administration of any 
labor organization or contribute financial or other support to it. 

It seems to me that Mr. Shefferman was in violation of both of those 
sections. He did interfere and he did restrain. He may not have 
coerced, but he certainly interfered. 

I think it would be helpful if this subcommitee could get a report 
from the National Labor Relations Board as to why action was not 
taken. 

Secretary Mircueiy. Certainly the subcommittee may do that. I 
think, however, that because of any ambuiguity that may exist, I would 
like to see the law strengthened in that regard, so as to include em- 
ployers’ representatives or agents. 

Senator Kennepy. I would think under the law of agency Mr. Shef- 
ferman was quite clearly the agent of the employer, and therefore 
would be subject. to action against them as well as against Mr. Sheffer- 
man and the employers who employed him in this fashion. 

I will ask for a report from the chairman of the National Labor 
Relations Board as to why no action was taken either against the 
employer or Mr. Shefferman. 

The Senator from Colorado, Senator Allott. 

Senator Attorr. Thank you, Mr. Chairman. 

[ am not a member of this subcommittee, so my remarks will be 
very short. 

AVAILABILITY OF BOOKS AND RECORDS 


You say in your statement : 


The bill would require labor organizations to keep their books and records 
available to their members. 


I recall Senator Douglas, in the hearings upon the welfare and pen- 
sion funds, pointed out that having the books available is not. suffi- 
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cient, with which I heartily agreed, because the mere examination 
of the books and records by an individual member can subject that 
member to coercion. 

Has that been given any thought by you? 

Secretary Mircuetyt. Yes, Senator. You may note, also, that this 
bill requires that the financial reports, which would be based on the 
books and what they reveal, have to be filed with the Department of 
Labor and public disclosure made of those reports. The bill that we 
propose also gives the Government the right to look into the validity 
and accuracy of those reports, which, in turn, would eventually deter- 
mine that, if it were necessary to get to the books. What I am saying 
is that this statement in the bill would require that they be made 
available, and that is not the only facet here of our proposals. 


DISCLOSURE TO UNION MEMBERS 


Senator Auuorr. I understand that. I wonder if it is not worth 
consideration that in this area it is time to require a disclosure in 
writing to the union member of the disposition of the receipts and dis- 
bursements of his funds. 

Secretary MircHe.y. Well, that is part of our proposal, Senator. 

Senator Atiorr. As I read your statement, I understand that these 
would have to be filed with the Department of Labor, but that does 
not mean that the individual would have them, unless he came to the 
Department of Labor for them. 

ecretary Mircuety. Well, if that was overlooked in my testimony, 
the language of our legislation provides that they be open to the 
union members and give to the union members. May I point out that, 
under section 9 (f) and (g) of the Taft-Hartley law, as presently 
written, the financial reports which the unions now deposit with the 
Department of Labor must be sent to the union members by the union. 

This isa provision of the Taft-Hartley law, presently. 

Senator Kennepy. Would the Senator yield? The Senator from 
Kentucky has to go to a meeting, and he wants to ask a question. 

Senator Cooper. I am not a member of the subcommittee, although 
a member of the full committee, and I wanted very much to hear the 
Secretary’s testimony this morning. I just want to say I have to go 
to the Rules Committee, because I have just been informed that we 
are going to vote ona rather well-known rule, rule X XIT. 


BUILDING TRADES’ AMENDMENTS SOUGHT 


I did want to say to the chairman and to the committee that I 
know for over a year now we have been considering S. 3099, which 
deals with amendments to the Taft-Hartley Act concerned with the 
building trades. I think that there is substantial agreement that 
amendments to the Taft-Hartley Act ought to be made in respect to the 
so-called building trades. I do hope that we can consider that bill at 
this session of the Congress. 

Senator Yarroroucn. I wonder if the Senator will yield for a mo- 
ment. I regret that I am forced to go to another committee meeting, 
the Interstate and Foreign Commerce Committee. 

I want to say that protection of welfare and pension funds is of the 
utmost importance. We are having a meeting on the confirmation of 
Mr. Cross as an FCC Commissioner, another area in which we need 
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laws. It seems to me that the most time-consuming things before 
the Congress are these proposed laws to make people be honest. 

We are going over into another field now. It is very urgent, and 
the only reason I am leaving here is the hearing on the FCC. 

Senator Kennepy. Thank you, Senator. 

Senator Atitorr. Mr. Chairman, I have just 1 to 2 points I would 
like to make with the Secretary, and then I will desist. 


REPORTING OF EMPLOYER PAYMENTS 


In your statement, Mr. Secretary, as I understand it, you say the 
existing Taft-Hartley law does outlaw all payments by the employer 
except in the ordinary course of wages, and especially under 302 (c) 
of the Taft-Hartley law. Isthat correct? 

Secretary Mircuett. I am not familiar with the subparagraph. 

Senator Axtorr. I am calling on my memory, too, so that may be 
incorrect, but I think it is section 302. What you are attempting to do 
by this suggestion is not only to outlaw those payments but, also, to 
make the reporting of them a public matter so that they can be brought 
to light when made; is that correct ? 

Secretary Mrrcnety. That is right. 

Senator Auxorr. I think that is about all. I just want to say this, 
Mr. Chairman and Mr. Secretary, that I think in this field we are 
in great danger, and the evidence of it is at hand on every side; that 
we do not look at this matter objectively; and that, if we find an 
abuse which exists on the part of the employer, then we must find a 
corresponding abuse on the part of the trade unions, and that we 
then trade off each other. 


SUPPORT FOR 8S. 3098 


I concur heartily with the Secretary, and I think that we should 
have passed S. 3098 last year. I cannot see and I cannot understand 
why this committee, and not this subcommittee but our committee, has 
not had hearings on it and acted on it. 

T must say, Mr. Secretary, I concur with you completely in your 
point of view this morning in coming in and commenting on the 
recommendations of the majority of the select committee. I think 
you would be derelict in your duties if you had not branched over into 
some of these other areas which [ know in your own heart you feel so 
strongly about, and which you feel need correcting so badly. 

So, I want to support you in that completely, and, while we all may 
have some varying shades of opinion as to how far some of these 
matters must go, I think it is perfectly proper and correct for you 
to touch this. I want to compliment you on your approach to this 
matter this morning. 

Secretary Mrrcnetn. Thank you. 

Senator Kennepy. On this matter of Mr. Shefferman, that type of 
activity, it seems to me is quite obviously, a breach of the law for the 
employer or his agent, in this case Mr. Shefferman, who had a con- 
tract with the employer, to be responsible for moving prounion em- 
ployees to less desirable jobs, or engaging the services of or assisting 
in any way those employees who might be against a union, to send 
antiunion material out, or pay for that material, and so on. 
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PROCEDURE BEFORE NLRB 


Now, the question is, of course, that the National Labor Relations 
Board has to have a complaint brought before it. 

I do not recall that any labor organization ever brought a complaint 
to the National Labor Relations Board against Mr. Sheffer man, but 
that is a matter that we should look into. But it seems to me that what 
we would have to do is to make it against the law, per se, without a 
complaint being filed, for an employer to do any of the things which 
are now prohibited by Taft-Hartley law. Because of the way it is 
written, it now requires a complaint in order for the National Labor 
Relations Board to move. 


Secretary Mircuety. You probably have answered the question the 
way I should have answered it, Senator; that is our proposal; that the 

very act of doing this, without the issuance of a complaint, would be 
covered. 

Senator Kennepy. Even though it is against the law now, because 
of the procedures of the National Labor Relations Board, it would 


require a complaint. What we want to do is make it against the law 
without a complaint. 


FINANCIAL REPORTS UNDER TAFT-HARTLEY ACT 


Now, the other question is the present financial reports which are 
filed under the Taft-Hartley Act. It requires that unions: 


(A) shall have prior thereto filed with the Secretary of Labor copies of its 
constitution and bylaws and a report, in such form as the Secretary may prescribe, 
showing— 


(1) the name of such labor organization and the address of its principal 
place of business ; 

(2) the names, titles, and compensation and allowances of its three princi- 
pal officers and of any of its other officers or agents whose aggregate compen- 
sation and allowances for the preceding year exceeded $5,000, and the amount 
of the compensation and allowances paid to each such officer or agent during 
such year; 

(3) the manner in which the officers and agents referred to in clause (2) 
were elected, appointed, or otherwise selected ; 

(4) the initiation fee or fees which new members are required to pay on 
becoming members of such labor organization ; 

(5) the regular dues or fees which members are required to pay in order 
to remain members in good standing of such labor organiztion: 

(6) a detailed statement of, or reference to provisions of its constitution 
and bylaws showing the procedure followed with respect to, (a) qualifica- 
tion for or restrictions on membership, (b) election of officers and stewards, 
(c) calling or regular and special meetings, (d) levying of assessments, (¢) 
imposition of fines, (f) authorization for bargaining demands, (g) ratifica- 
tion of contract terms, (h) authorization for strikes, (i) authorization for 
disbursement of union funds, (j) audit of union financial transactions, (k) 
participation in insurance or other benefit plans, and (1) expulsion of mem- 
bers and the grounds therefor ; 

and (B) can show that prior thereto it has— 

(1) filed with the Secretary of Labor, in such form as the Secretary may 
prescribe, a report showing all of (a) its receipts of any kind and the sources 
of such receipts, (b) its total assets and liabilities as of the end of its last 
fiscal year, (c) the disbursements made by it during such fiscal year, includ- 
ing the purposes for which made; and 

(2) furnished to all of the members of such labor organization copies of 


the financial report required by paragraph (1) hereof to be filed with the 
Secretary of Labor. 
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‘*(g) It shall be the obligation of all labor organizations to file annually 
with the Secretary of Labor, in such form as the Secretary of Labor may pre- 
scribe, reports bringing up to date the information * * *” 


EXTENSIVE POWERS GRANTED SECRETARY OF LABOR 


It seems to me that your powers have been quite extensive, Mr. 
Secretary, over the past few years. The McClellan committee has 
brought out a number of things which it might be difficult for you to 
bring out, lacking some of the ] powers that the committee has had, but 
it seems to me that your powers to set standards for reports has been 
pretty generous. 

I am wondering why you have not operated with a little more vigor 
in this field. 

Secretary Mircnetyi. Well, Senator, if I may be permitted to ad- 
dress myself to that question and its implications very strongly, the 
Secretary of Labor since 1947 has had the function of a custodian 
of those reports. He has not been permitted to make those reports 
public, and the legislative history when the Taft-Hartley law was 
passed in Congress indicated clearly that these reports were to be 
made available only to the chairmen of the appropriate committees 
of Congress, and that is what has been done. 


NO POWER TO QUESTION ACCURACY 


The Secretary of Labor since 1947 has had no power or authority 
to question the validity of these reports or the accuracy of these re- 
ports. All he has been is the custodian of the reports, accepting what- 
ever was sent in as being valid under the law. 

Now, last year there was submitted to the Congress a joint resolu- 
tion asking for authority to be given to the Secretary of Labor to 
make these reports public. 

The Congress has not yet acted on that joint resolution, to my 
knowledge. 

AUTHORITY GIVEN BY SENATE 


Senator Ives. May I interrupt to say that the resolution passed the 
Senate but is stuck over in the House. 

Secretary Mircueii. Even that is only an interim, mild, and weak 
provision, because all it does is permit the Labor Department to make 
these reports public. What is needed is authority to investigate the 
validity and accuracy of the reports. That we will do as soon as 
Congress gives us the authority to do it. 

Senator Kennepy. Mr. Secretary, this committee has reported out 
and, you know, the Senate has passed the bill which you requested. 
In the eae I understand the chairman feels that you have that 
power anyw 

Secretary Tiel HELL. The chairman of the House Labor Committee 
is in the minority of one, as against the majority opinion of the law- 
yers of the Labor Department and the lawyers of the Department of 
Justice, and apparently the majority opinion of the Senate of the 
United States, because it passed the resolution. 

Senator Kennepy. One more question and then I will yield to my 


friend. 
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VIGILANCE BY LABOR DEPARTMENT 


I do not think we have ever had any recommendations from any 
Secretary of Labor since 1947 requesting these reports that have been 
coming into the Labor Department and that have been piling up 
down there. As you say, there was no necessity for making them 
accurate, and obviously, a good deal of manipulation of funds is tak- 
ing place in a few select unions with which we are now familiar. The 
Labor Department had the responsibility and was given clearly the 
responsibility in the Taft-Hartley Act. Since the act was written, I 
am not aware that any Secretary of Labor has made any recommenda- 
tion before this year which would strengthen that power, giving him 
more than he had. It seems to me the Labor Department could have 
been more vigilant in its protection of the rights of union members 
on this question, or otherwise, come to the Congress and asked, prior 
to this, for more power. 

We have been under the impression because we have not had any 
official recommendations from the Labor Department that the powers 
given to the Labor Department under the Taft-Hartley Act in this 
section was sufficient to protect the rights of the union members. 

Secretary Mircnett. You have such a recommendation now, Sen- 
ator, and I hope you act on it. 

Senator Kennepy. That is why we are holding hearings, Mr. Sec- 
retary. We are just sorry that we did not get them before this. 


INTERPRETATION BY PREVIOUS SECRETARY OF LABOR 


Senator Purretz. Mr. Chairman, may I make an observation? 
Mr. Secretary, this law was passed in 1947, was it not? 

Secretary Mirrcue.y. That is right. 

Senator Purrety. You became secretary in 1954? 

Secretary Mrrcnetu. In October 1953. 

Senator Purreit. May I ask a question? Was there not a Depart- 
ment order, and if there was, if you have it, will you give it to us for 
the record? Was not an order written prior to your administration in 
which the then Secretary of Labor interpreted the law as to preclude 
the publicizing of the information ? 

Secretary Mircuetn. The then Secretary of Labor acted properly, 1 
believe, Senator, because I would, under the present law, have to make 
the same determination, and I did; that the Secretary of Labor has no 
authority under the present provisions of the Taft-Hartley law to 
make these reports public, except to—and I am quoting the chairman— 
“appropriate committees of Congress.” 

Senator Purret.. This was an interpretation by your predecessors ? 

Secretary Mrrcnett. This was an interpretation by my predeces- 
sors and by me. 


REASON FOR PREVENTING DISCLOSURE 


Senator Kennepy. I say, Mr. Secretary, I think the reason for that 
was valid. When the Taft-Hartley law was written, it was hoped 
that there would not be a wholesale disclosure of the assets of local 
unions so that they might be weakened in their bargaining relations 
with employers. I think that was probably the reason this was writ- 
ten in. 





gemed feed o> bend feed Bato 


», a bt ees CS ats 





pre sepererpiew 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 45 


The only question I have is that it seems to me that the powers are 
quite substantial. Perhaps they are not substantial enough. 


UNFAIR IMPLICATIONS 


_ Secretary Mrrcneni. Mr. Chairman, may I point out, in my opin- 
ion, they have not been substantial. May I point out also that the 
Department has not had the prestige and influence of the right of sub- 
pena, the right to bring witnesses in, which helped the select commit- 
tee to develop the testimony that it has. It seems to me, Mr. Chairman, 
that the implication that the Department of Labor past and present 
has not been diligent in this regard is an unfair implication. 1 would 
like to say so. 

Senator Kennepy. The Secretary is free to say it. He has ques- 
tioned the vigor with which we have attacked problems which I 
thought were his problems. So he will not deny methe right. In fact, 
yesterday, even though the Secretary knew that he was coming up to 
testify and the subcommittee had decided to hold hearings, it was 
related that you thought there was great inactivity among the Demo- 
cratic leadership to meet these problems. You knew that the next day 
we were going to go ahead with these hearings. 

So I am merely exercising the same privilege which I know the 
Secretary has exercised in the past. 


REFERENCES TO DEMOCRATIC LEADERSHIP 


Secretary Mircuet,. May I say that the statement was about the 
House Democratic leadership. 

Senator Krennepy. Yes, but the implications of the Secretary’s 
statement were very broad. 

Secretary Mrrcney. It was the House. 

Senator Ives. Mr. Chairman, I ought to point out a few things in 
this connection. I am probably the only one here who had anything 
to do with writing the Taft-Hartley Act. 

Senator Kennepy. I was on the House Labor Committee at the time. 

Senator Ives. You were over in the House. 

Senator Kennepy. Yes. 

Senator Ives. I think Secretary Mitchell was the first one who made 
the recommendation of all the Labor Secretaries we have had since 
the Taft-Hartley Act was enacted. So that is to your credit. 


VICTOR RIESEL’S BLINDING 


There is something else I want to say, and it is this: I do not think 
anybody realized the situation in the labor movement, the racketeer- 
ing, the gangsterism, the criminals that are in that movement. I know 
I did not. The thing that woke me up was the blinding of Victor 
Riesel. Following that, I introduced a resolution in the Senate, and 
that is how the select committee came about. The Permanent Inves- 
tigating Subcommittee of the Committee on Government Operations 
had stumbled into this just about that time on some work that they 
were doing. We combined our effors, and that is how the select com- 
mittee came about. 

I think this hindsight business is cheap. Anybody could find fault 
who knows the entire record. But the fact remains that nobody woke 
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up until Victor Riesel was blinded. That is exactly what happened. 
He brought the thing all in focus, or his blinding did. 

Senator Kennepy. In any case, Mr. Secretary, unless any members 
of the subcommittee have any further questions, I want to say I 
appreciate your coming. Even though there may be some areas of 
disagreement, I am hopeful that the. Department of Labor and the 
subcommittee will continue their fine relations. 

Secretary Mircne.. Lam sure they will. 

Senator Purrer.. I would like to compliment you as being the first 


Secretary of Labor to come in and ask for legislation so that these 
disclosures can be made. 


Secretary Mircneti. Thank you. 
Senator Kennepy. Thank you, Mr. Secretary. 


(Thereupon, at 10:40 a. m., the subcommittee recessed, to reconvene 
on Thursday, March 27, 1958, at 10 a. m.) 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 
AND PROCEDURES 


THURSDAY, MARCH 27, 1958 


Unrrep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON Labor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met at 10 a. m., pursuant to notice, in the old 
Supreme Court chamber of the Capitol, Senator John F. Kennedy 
(chairman of the subcommittee) presiding. 

Present: Senators Kennedy (presiding), McNamara, Yarborough, 
and Ives. 

Committee staff members present: Stewart E. McClure, chief clerk; 
Roy E. James, assistant chief clerk; John S. Forsythe, general coun- 
sel; and Merton Bernstein, Michael Bernstein, and Ray Hurley, pro- 
fessional staff members. 

Senator Kennepy. The subcommittee will come to order. 

The first witness this morning will be Mr. George Meany, president 
of the American Federation of Labor and the Congress of Industrial 
Organizations. 

Senator Smith has requested me to extend his best wishes to you, 
Mr. Meany, and his regrets that he was unable to attend due to critical 
hearings on the mutual secur ity bill which he had to attend. 


STATEMENT OF GEORGE MEANY, PRESIDENT OF THE AMERICAN 
FEDERATION OF LABOR AND THE CONGRESS OF INDUSTRIAL 
ORGANIZATIONS; ACCOMPANIED BY ANDREW J. BIEMILLER, 
LEGISLATIVE REPRESENTATIVE OF THE AFL-CIO; J. ALBERT 
WOLL, GENERAL COUNSEL, AFL-CIO; AND THOMAS E. HARRIS, 
ASSOCIATE GENERAL COUNSEL, AFL-CIO 


Mr. Meany. Mr. Chairman and members of the committee, I am 
appearing before this subcommittee pursuant to a telegram from 
Senator Kennedy, inviting me to testify on proposals Telating to 
ae financial and administrative prac tices and procedures. 

I also note that, in announcing these hearings, Senator Kennedy 
stated that legislation dealing with “regulation and control of pension 
and welfare funds” and “elimination of the corrupting influence of 
middlemen in collective bargaining arrangements” would be con- 
sidered. 

In this statement we will deal with the administration’s bill, S 
3097, introduced by Senator Smith of New Jersey, with S. 3454, in- 
troduced by Senator Kennedy, and with certain related matters on 
which we have some suggestions we wish to make. 

47 
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If it develops that the subcommittee is —ane other bills also, 
we request permission to file statements on these bills. 
Senator Kennepy. That will be permitted, Mr. Meany. 


AFL-CIO RESOLUTION OF DECEMBER 1957 


Mr. Mrany. In the most recent convention of the AFL-CIO, which 
met in December 1957, a resolution was adopted on the subject of ad- 
ditional labor legislation. That resolution reads in part: 


NEW LABOR LAWS 


During the past 2 years and most recently and decisively at this convention, 
the AFL-CIO has demonstrated its irrevocable determination to eradicate any 
and all corrupt influences from its ranks. 

This is a matter which must be handled by the labor movement itself, and 
we will handle it. It is likewise the responsibility of the labor movement to in- 
sure that union elections and internal procedures are fair and democratic, and 
that responsibility, too, we will discharge. 

Government intervention or supervision in either of these fields is unneces- 


sary and unwarranted and undue reliance on government can only sap vitality 
and impair the sense of responsibility. 

We are further determined that the Senate committee’s disclosures of the 
grossly improper activities of officials of a few unions shall not be made the pre- 


text for the enactment of broadside antiunion measures irrelevant to the dis- 
closed abuses. 


The AFI-—CIO will * * * be prepared to support such other legislative meas- 
ures aS may be necessary to strengthen the ability of the American trade-union 
movement to fulfill its responsibility and to achieve its proper and legitimate 


objectives. 

You will note that in this resolution the convention made refer- 
ence to the steps the AFL-CIO has taken to eradicate any corrupt 
influences from its ranks. 

As documenting those steps I would like to supply to the subcom- 
mittee at this time copies of (1) the Supplemental Report of the AFL- 
CIO Executive Council on Ethical Practices Cases.) and (2) the 
AFL-CIO Codes of Ethical Practices,? and (3) my letter to the presi- 
dents of affiliated national and international unions on the observance 
of ethical practices codes.® 

In this statement we shall first discuss the various broad issues 
raised by the Smith and Kennedy bills, or which we ourselves wish 
to raise. Next, we will comment on details of those bills not already 
covered. 

1. WELFARE AND PENSION PLANS 


Last June I testified before the Subcommittee on Welfare and Pen- 
sion Plan Legislation of the Senate Committee on Labor and Public 
Welfare. Thereafter the subcommittee reported the Douglas bill, S. 
aN which is supported both by the administration and the AFL- 
CIO. 

We are hopeful that the full committee will report out this measure 
soon and favorably and that Congress will enact it this session, despite 
the opposition of some large insurance companies and employers. 

Some of the latter have declared themselves unwilling to reveal what 
they are now doing with welfare funds of which they have sole admini- 
stration, and this despite the fact that those funds derive either from 


1 Retained in the files of the subcommittee. 
2 See p. 91. 
8 See p. 107. 
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employer contributions in lieu of wages, or, in some instances, from 
sums directly deducted from wages. 

I understand that this subcommittee does not intend to duplicate the 
work done by the other subcommittee last year, and is therefore not 

oing into the subject of welfare and pension plan legislation as such. 

e would, however, like to advert briefly to the Douglas bill, because 
of its pertinence to some of the issues which this subcommittee is con- 
sidering. 

The ndnios bill provides, essentially, for full disclosure of the 
financial operations of health, welfare, and pension benefit plans, in- 
cluding any commissions paid. This would be achieved by requiring 
the filing of annual reports with the Secretary of Labor and also 


making the data available upon request to participants and benefici- 
aries of the plan. 


9° 


2. DISCLOSURE OF UNION AND CERTAIN EMPLOYER FINANCES 


At the present time any union—which is defined to include local 
unions, international unions, and a federation such as the AFL-CIO— 
which uses the facilities of the National Labor Relations Board is 
required by section 9 (f) and (g) of the Taft-Hartley Act to file an- 
nual reports with the Secretary of Labor showing: 

(a) Its receipts of any kind and the sources of such receipts, (0) its total assets 
and liabilities as of the end of its last fiscal year, (c) the disbursements made by 
it during such fiscal year, including the purposes for which made; * * * 

We understand that some 40,000 of these financial reports are filed 
with the Labor Department each year. It is estimated that an addi- 
tional 25,000 unions—mostly small local unions but including some 
international unions—who do not use the facilities of the National 
Labor Relations Board, do not file these reports. 

The tax returns filed with the Internal Revenue Service are, how- 
ever, like other tax returns normally not made public; and the Secre- 
tary of Labor has likewise taken the age that he may not make 


public the financial reports filed with his department under the Taft- 
Hartley Act. 





DISCLOSURE OF UNION FINANCIAL REPORTS 


The Secretary takes the position that the legislative history of the 
Taft-Hartley Act indicates that Congress did not intend that the re- 
ports be made public. This has been the subject of controversy be- 
tween the Secretary and some Members of Congress. 

We believe that there is no good reason why the annual financial re- 
ports filed with the Department of Labor by unions should not be 
made public. We supported a proposal to that effect last year, and 
we continue to support it. 

Further, the desirability of having unions file public financial re- 
ports—and we think in general that it is desirable—is not in any way 
related to whether a union uses the National Labor Relations Board. 

We suggest, therefore, that the financial filing requirements be 
made applicable to unions generally, and that the present tie-in with 
the Taft-Hartley Act be eliminated. At the same time, however, we 
have at least three reservations with respect to this matter of union 
financial reports. 
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REPORTING FORMS 


In the first place, we urge that the reporting forms be designed to 
avoid needless and burdensome detail. During the last year both the 
Labor Department reporting form and that required to be filed with 
the Internal Revenue Service have been considerably elaborated— 
perhaps as a consequence of the Select Committee hearings. 

Then new forms were devised and issued, evidently without any 
consultation whatever with the people who would have to fill them 
out. 

We have had numerous complaints from union secretary-treasurers 
charged with filling out these forms, and particularly from secre- 
tary-treasurers of local unions who often receive no pay for their 
work, that these forms are hard to understand and burdensome to 
fill out. 

Indeed some local unions complain that it is becoming increasingly 
difficult to induce anyone to serve as secretary-treasurer because no 
one is willing to take on the work of filling out these complex Govern- 
ment forms. 

The element of risk acts as a deterrent too, for anyone found to 
have made a willful omission or misstatement in the forms is subject 
to criminal prosecution. 

We think that neither the Labor Department nor the Internal Reve- 
nue Service has shown any appreciation of the need for simplifying 
their forms and minimizing the burden on those filling them out. 
Further, we see no reason why the two forms, which cover essentially 
the same ground, should not be combined, so that the union secretary- 
treasurers would have to file only 1 form a year and not 2. 


EXEMPTION OF SMALL LOCAL UNIONS 


In the second place, we urge that small local unions—those having 
a membership, say, of less than 200—be exempted from the financial 
reporting requirements, but that the Secretary of Labor be given au- 
thority to cancel the exemption of any such local union if he has 
reason to suspect financial abuses in it. 

Financial reporting requirements which may be quite feasible for 
international unions or large local unions may impose unreasonable 
burdens upon small local unions having unpaid officials who work full 
time at their trades. 

Senator Kennedy’s bill, S. 3454, proposes to exempt unions having 
fewer than 150 members. We think that this figure is probably too 
low, but wholly agree with his proposal that unions below a certain 
size be exempted. 


DISCLOSURE OF EMPLOYER EXPENDITURES ON LABOR RELATIONS 


In the third place, if the unions are to be required to make full pub- 
lic disclosure with respect to all aspects of their finances, certainly 
employers should at the least be required to make similar public dis- 
closures of their expenditures in the field of labor relations. 

If an employer chooses to hire a professional union buster to break 
a union or to prevent his employees from joining one, he should at the 
least be required to make public disclosure of what he pays out in his 
effort to destroy the union. 
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If the UAW is to be compelled to reveal how much it spent support- 
ing the strikers in the Kohler strike, the Kohler Co. should be like- 
wise compelled to reveal how much it spent trying to break the strike. 

As far as we are aware, neither the administration proposals nor 
any of the other various bills before this committee provide for finan- 
cial reporting by employers. If employers are not to be required 
to report, we opposed any requirement that unions re port. 

We propose also that the Department of Labor be given authority 
to examine records of unions and employers to check the accuracy of 
the financial reports they file. 

A willful misrepresentation in such a report would, under section 
1001 of the present Criminal Code, title 18, be criminally punishable. 
Perhaps a fine for willful failure to file a report should be provided 
also. 

Section 102 of the Kennedy bill, S. 3454, would require every officer 
and every employee of a labor union to file annually a personal financial 
report with the Government. These reports would be open to the 
public. 


At the time he introduced this bill, Senator Kennedy said: 


These provisions are neither unprecedented nor an effort to single the labor 
unions out for discriminatory legislation. (Congressional Record, March 11, 
DDS, p. 3572). 

The fact is that these proposed reports are unprecedented, and that 
they would result in singling out unions, or at least union officers and 
employees, for discriminatory legislation. 

Such reports are not required of other individual officials or em- 
ployees, either in Government or the business world. Moreover, such 
reports on individual officers as are required from business organiza- 
tions deal only very narrowly with limited major financial transac- 
tions. 

Specifically, the proposed legislation requires each officer and each 
employee, presumably including even stenographic or clerical em- 
ployees, of each union to file a report each vea 

On this report he would have to list, for himeckt and his spouse, any 
union loans and any stock or other interest or transaction involving 
a business which does business with another firm employing members 
of the union, or whose employees the union seeks to represent. 

Criminal penalties are provided for violations of this reporting 
require ment. 


INTENT OF KENNEDY BILL 


Senator Kennepy. Mr. Meany, I might just say here, the language 
in this bill is intended only to get at conflict of interest situations and 
it is not intended to provide that any union official would list all of 
his assets. The wording, it seems to me, may need attention. 

Mr. Meany. With the criminal penalties attached, Senator at least 
every employee would have to take this form and at least spend some 
time studying to find out whether he or she has to fill it out. 

At least that much would have to be done if they wanted to safeguard 
themselves from getting into trouble with the law. 

Senator Kennepy. Let me make it clear, that the wording of this 
bill is not in any sense final but is presented for consideration. This 
language very clearly says that the only time that a union official 
would have to file a report would be in a case, for example, where he 








52 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


had a loan from the union of over $500, or when he had business 
transactions with a company whose employees he represented in 
negotiations with the employer. 

The intent of this, and as I say it may have to be reworded, is not to 
require a personal financial report from every union member. I would 
be opposed to that. 

What it is intended to do is to try to hit these cases of conflicts of 


interest, or where there are excessive loans as in the Klenert and 
Velente cases, of over $500. 


That is the only intention there. 


THE SHEFFERMAN OR “MIDDLEMAN” SITUATION 


Mr. Meany. From my personal point of view, it is not so much what 
the report contains, it is this legal requirement that singles out union 
employees and union officers as a class apart from the rest of the 
citizens. 

For instance, does Mr. Shefferman have to fill this out? Does your 
bill call for Mr. Shefferman to fill it out ? 

Senator Kennepy. I can assure you 

Mr. Meany. Or Mr. Quigley, the mortgage man here who helped 
some union officials to steal the union’s money? He wouldn’t have to 
fill it out? 

Senator Kennepy. I can assure you that we are going to have legis- 
lation, and it is now being drafted, which I hope will deal very fully 
with the problem which was discussed yesterday with Mr. Mitchell, 
the problem of the middleman and the Sheffermans and so on. This 


is not any complete legislative program, and it is quite obvious that is 
one of the areas in which we are interested. 





CONFLICT OF INTEREST 


Now what I am trying to find out is whether you feel this is neces- 
sary. The intent of this is not to require reports from all union of- 
ficials, but only in those cases where they have borrowed more than 
$500 from the union or in a case of a conflict of interest, where they 
are doing business with a company. 

Mr. Meany. With a penalty for failure to file reports, which means 
that every union official has to go over all of his finances to make sure 
that he doesn’t have to file a report because he will incur a criminal 
penalty, I resent this as an American citizen, this singling out un- 
necessarily of union officials and putting us in a class apart. 


NON-COMMUNIST AFFADAVIT 


I have to sign a non-Communist affidavit every year, and Mr. 
Shefferman doesn’t have to sign a non-Communist affidavit. Mr. Ben 
Fairless doesn’t have to sign a non-Communist affidavit, and why 
should I have to sign one? 

I have to sign one because Congress said so. Now you are telling me 
I have to sign something else every year to make sure that I don’t get 
into trouble with the Department of Justice on my own personal 
affairs. 

That is the thing that I resent about this. I don’t think that your 
investigation calls for this sort of thing. 
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Senator Kennepy. In the first place, I am opposed to the non- 
Communist affidavit and voted against it in the committee, and I hope 
we can get agreement on its repeal. 


ACTION IN CONFLICT-OF-INTEREST CASES 


The only thing I am talking about now, other than what we are 
going to attempt ‘to do about Mr. Shefferman—and I think you should 
reserve judgment until the subcommittee has finished its program to 
see what action will be taken in that area—I am wondering whether 
you feel it is desirable to do anything about these conflict- of-interest 
cases with which you are familiar, and which the AFL-CIO has con- 
demned. 

I know in the ethical-practices code you have made very clear that 
the AFL-CIO is opposed to conflict of interest. However, the writ of 
the AFL-CIO does not run to unions which are beyond the AFL-CIO 
jurisdiction. 

Now, the question is, Do you think it is wise to take any action in 
these cases, or do you think it is possible for the union members to 
police it themselves? That is just a question I would like to have you 
answer. 

Mr. Meany. I think there is another question. We certainly will 
police it to whatever extent we have the power, and certainly advise 
our own members on means and methods to police it. But what about 
law-enforcement authorities ? 

When a union official borrows money, like some of these people did 
without the knowledge of the union or the members of the union, I 
think that is larceny and there are laws against larceny and embezzle- 
ment. 

If somebody borrows something from my house and doesn’t tell me 
about it, I think that he stole it, and that he didn’t borrow it. 


QUESTION OF FEDERAL INTERVENTION 


Senator Kennepy. There is no Federal jurisdiction over the matter 
and there is a question of whether the Federal Government should 
intervene in this type of case, or leave it to the local authorities. 

I am just attempting to get your position on it, whether it is worth 
attempting to do or not. 

Mr. Meany. It seems rather ridiculous that we write a law which 
potentially covers perhaps 1 million people. 

Senator Kennepy. It is not that. I want to make it clear, as the 
bill was introduced, it is directed to only those cases where a union 
officer has more than a $500 loan, or where he is doing business with a 
company at the same time he bargains for his employees—the con- 
flict-of-interest situations. 

Mr. Meany. It is much broader than that, Senator. It says— 
indirect or direct loans, * * * any stock, bonds, securities, or other interest, 
legal or equitable, which he or his spouse directly or indirectly holds in a business 
whose employees his organization represents or seeks to represent. 

How does a stenographer find out whether the union she works for 


seeks to represent the employees of a firm in which she has some in- 
vestment ? 
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REACH OF LEGISLATION 


Senator Kennepy. I am talking about other than a corporation in 
which securities are publicly traded. The wording of this may be sub- 
ject to change, but I am attempting to find out whether you think it is 
an area where this subcommittee should take action, if the language 
was reworded. That is the question. 

Mr. Meany. This bill is far broader than this one question of loans. 

Senator Kennepy. It is loans and conflicts of interest. 

Mr. Meany. I know, conflicts of interest, and it goes into ques- 
tions of buying or selling or leasing to or dealing with an employer 
whom the union seeks to represent, and it covers the wife. 

Senator Kennepy. We have had these cases of where transactions 
were conducted in the wife’s name. Section (d) says it omits the 
corporations whose securities are publicly traded and this wouldn’t 
suggest that any union official should make a report on holdings he 
may have in a corporation the stock of which is publicly traded, and 
that is only a case where he has a substantial interest in the company. 
We have seen some cases where at the same time he owns part of the 
company and he is representing its employees. 

Now, the question is not whether this language is worded as well 
as it might be—the question is whether we should attempt to get 
into areas like this. 


OWNERSHIP OF BONDS 


Mr. Meany. I submit that it does include bonds purchased on the 
stock exchange. You don’t have to report the income from those bonds, 
but if you have them, you have to report them. That is in (b) and that 
means that a person who had those S nds would be liable to a criminal 
penalty if he failed to file, even if there was not a conflict of interest. 

Senator Kennepy. Let us take (d) : 

Any interest which he or his spouse has in or any income which he or his 
spouse derived from any business, other than a corporation whose securities 
are publicly traded, a substantial part of which consists of buying from, selling 


or leasing to or dealing with an employer whose employees his organization rep- 
resents or seeks to represent for the purpose of collective bargaining. 


The point of the matter that I would like to get from you is this: 


DESIRABILITY OF LEGISLATIVE ACTION 


I understand about your objection to some of the language in this, 
and it may be poorly drawn, but I would like to ask whether you fee] 
that in a question of conflict of interest where either there are sub- 
stantial loans from a union by an officer which the membership may not 
know about, or this question of holding interest in a company when 
at the same time he represents the employees in bargaining, should we 
take any legislative action in that area or should we leave it to the 
local laws in the case of larceny, as you talked about, and leave it 
to the policing by the members ? 

Mr. Meany. I think further along here we deal with that, and cer- 
tainly I have stated time and again that the tougher you can make 
it legally on someone who steals the union’s money, the better I like it. 

I certainly cannot see this all-embracing approach, where you bring 
in thousands of people, perhaps, in order to make a lawbreaker out 
of a couple of dozen who would do this sort of thing. 
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We frankly do not think even Hoffa is doing this any more. 

Senator Kennepy. Doing what? 

Mr. Meany. Borrowing the union’s money and investing it in cor- 
porations in which he has an interest. We think even he has stopped. 

Senator Kennepy. There is no doubt that there has been an arrest- 
ing of this type of thing because of the investigations and because of 
the ethical-practices codes. 

Mr. Meany. We kicked a union out 4 or 5 years ago in New York, 
and I can say here publicly and frankly that it is a 1,000-percent better 
union now. 

It is still out, but it is a much better union. 

Senator Kennepy. The question then is whether that is sufficient or 
whether we should take any further action. That is what the sub- 
committee is attempting to get. 

Mr. Meany. I would say I would be glad to talk to your or the 
members of the committee about action, but I certainly cannot buy 
this action at all. 

Senator Kennepy. Will you continue then. 


MAKING UNION OFFICIALS SECOND-CLASS CITIZENS 


Senator McNamara. Before you continue, Mr. Meany, I think the 
main objection that you have is what you started out to say in the 
first place, and I want to know if I am correct in that. 

The business of making second-class citizens out of union officials, 
is not that really the thing that we have to keep in mind when we 
draw this legislation ? 

Mr. Meany. Well, I think that is a very, very important point. I 
think it is inherent in the very structure of a democracy and in the 
traditions of legal experience, that you do not do something to hurt 
the innocent in order to get at the guilty. 

I do not know whether that is sound philosophy or not, but many 
and many a time I have heard orators say—and some of them came 
from the United States Senate—it is better to let the guilty escape 
than to get some innocent person. 

I do not know whether that applies here or not. 





PROTECTION OF THE INNOCENT 


Senator Kennepy. I will say on this question of second-class citi- 
zens, what we are just attempting to do is to protect the innocent. 

Now, an officer or director or person holding 10 percent ownership 
in a stock issue which is listed with the SE Cc, files a report with the 
stock exchange and the SEC showing how much he owns of the issue, 
and this is made public. 

It seems to me this does not make him a second-class citizen, and it 
merely protects the public interest. So while maybe some of the 
information we talked about here is unnecessary, and maybe none of 
it is necessary, we still have the question before the subcommittee. 

I would hate to have it confined to the wording of my bill, and not 
have a clear statement on the question of whether the Federal Gov- 
ernment should take any position on conflict of interest and Joans and 
disclosure legislation. 

That is really the more important thing, rather than the details of 
my bill, which may not be completely satisfactory to anybody. 
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NO PUBLIC REPORTS FROM CORPORATION OFFICIALS 


Mr. Meany. I will go ahead. By contrast, in the case of corpora- 
tions in which the public invests its money, no public reports what- 
ever are required from officers or employees. Corporations file cer- 
tain limited reports with the Securities and Exchange Commission, 
but their individual officers or employees do not. 

Moreover, the information that corporations are required to sup- 
ply on individual officers is confined to those officers paid over $30,000 
a year, or, in the case of transactions in which a director or official 
has some personal “material interest,” is limited to those transactions 
in which the individual’s interest exceeds $30,000. 

In addition to these $30,000 cutoff points, there are many other 
limitations and exceptions which considerably narrow the scope of 
corporation reporting requirements. 

In the guise of extending to unions reporting requirements sup- 
posedly similar to those in business or other areas, this legislation 
would actually single out union personnel for imposition of report- 
ing requirements of much greater severity and detail than those im- 
posed on any other group in our society. 


REPORTS FROM MEMBERS OF CONGRESS AND FEDERAL OFFICIALS 


We might ask why similar reports should not be required of Mem- 
bers of Congress and important Federal Government officials. Surely 
no one could argue that these two groups do not stand in a fiduciary 
relationship to the people of the whole Nation, a group much larger 
than members of trade unions. 

S. 3346, a bill introduced by Senator Wayne Morse, would require 
extensive personal reporting by Members of Congress and Govern- 
ment officials earning over $10,000 per year, and would appear to be 
adequate to meet this problem, if it is deemed necessary. _ 

At present, we are made aware of possible conflicts of interest on 
the part of some individuals only by dint of keen reporting by mem- 
bers of the press. 

ATTACKS ON WALTER REUTHER 


For example, in recent weeks a vice president of the AFL-CIO, 
Walter P. Reuther, has been subjected to a vigorous smear campaign 
conducted by a United States Senator. 

Vice President Reuther is also president of the United Auto Work- 
ers, a union which is the collective bargaining representative of the 
employees of the Borg-Warner Co., a leading manufacturing concern. 
In a March 20 column in the Washington Daily News, written by 
John Herling, the following paragraphs appear: 


As a businessman, Senator Goldwater comes out of a famous department store 
family in Arizona. He and his brother inherited what a hard-working father 
and uncle built from humble beginnings as itinerant merchants. Barry’s own 
environment has been different as befits a man of great wealth, married to a 
woman who comes from a leading manufacturing company—the Borg-Warner 
pe union observers believe that Senator Goldwater’s perennial pressure 
against the Auto Workers Union may in fact stem from the hand-to-hand en- 
counters in which that union and Borg-Warner have engaged for over a decade. 

Senator Goldwater aggressively says: “My brother-in-law has a very high 
position in that company, my father-in-law was very high in that company, and 
my wife’s uncle was president at one time.” 
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Does Borg-Warner, in fact, influence Senator Goldwater’s conduct in Congress? 
It would be hard to say whether Senator Goldwater does what comes naturally 


to him out of conviction or whether family interest might understandably give 
him insights not accessible to outsiders. 


The final paragraph in Mr. Herling’s column siates : 
Eight Borg-Warner officials contributed to the Goldwater 1952 campaign. 


These are important questions of public policy. If the answer is to 
require extensive financial reporting by individuals, let us be certain 
that such requirements are imposed on those primarily affecting the 
public interest, and not only union employees. 

Apart from this discriminatory aspect, the potential beneficial effects 
must be weighed against the detrimental ones. We believe strongly 
that the potential contribution to the announced objective of prevent- 
ing abuses of union trust is greatly outweighed by the potential mis- 
chief and burden of such detailed filing requirements. 


ETHICAL PRACTICES CODE IV 


The AFL-CIO itself seeks unimpeachable standards of financial 
integrity on the part of union officers and employees. Ethical Prac- 
tices Code IV, on Investments and Business Interests of Union Offi- 
cials, provides in part as follows: 


The committee believes, therefore, that the minimum standards of ethical con- 
duct in this area should not forbid all investment by a trade-union official in the 
corporate securities of companies employing the workers he represents. 

Such investment by a trade-union official, however, should always be subject 
to the restriction that it is not acquired in an illegitimate or unethical manner, 
that it is limited to securities which are publicly traded, and that his interest 
should never be large enough so as to permit him to exercise any individual 
influence on the course of corporate decision. 

There is nothing in the essential ethical principles of the trade-union move- 
ment which should prevent a trade-union official, at any level, from investing 
personal funds in the publicly traded securities of corporate enterprises unrelated 
to the industry or area in which the official has a particular trade-union respon- 
sibility. 

Such securities offer a wide choice of investment and are, generaliy speaking, 
so far removed from individual stockholder control or influence that with the 
exceptions above-noted, there is no reason to bar investment by trade-union 
officials. 

The same principles apply with respect to privately owned or closely held busi- 
nesses which are completely unrelated to the industrial area in which the trade- 
union leader serves. 


These are the standards which the AFL-CIO adopted, and which 
our sagen is authorized to enforce by appropriate action. We 
want financial integrity within our ranks, but we do not delude our- 
selves: foisting unreasonable blanket reporting requirements on in- 
dividuals is not the way to accomplish this objective. 


EFFICACY OF REPORTING REQUIREMENT 


The rare type of dishonest individual who would abuse his union 
trust is hardly likely to be tripped up by such reporting requirements. 
The proposed report, for example, demands information on a spouse’s 
interest in a business. 

Will that do the trick? Will that. uncover any skull-druggery ? 
Will a crook stop at using his spouse’s name? To go all the way, 
wouldn’t the report have to ask not only about the spouse, but about 
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sons and daughters, brothers and sisters, nephews and nieces, in-laws, 
and just plain friends? 

Senator Kennepy. Well, now, once again, it is the spouse’s interest 
in a company that concerns us. 

Mr. Meany. What I am pointing out here, Senator, is that a fellow 
who wants to do this thing certainly would not have stopped by this 
report, and he would not put it in his wife’s name. 

Senator Kennepy. But it would give the Federal Government the 
power to move in where it does not have that power now. 

You may continue, Mr. Meany. 

Mr. Meany. I think that there should be some other way to get them 
to move in. 

POTENTIAL DEVICE FOR HARASSMENT 


Apart from the fact that this reporting requirement would not stop 
the shady operator, apart from the administration burden on the 
Government of collecting so many reports, and apart from the fact of 
the additional burden it would put on conscientious union officers, we 
are disturbed that this could serve as a harassment device against union 
officers and employees. 

The requirement that they make public various details of their 
financial life could also enmesh them in legal tangles of interpreta- 
tion and the threat of criminal penalty. 

We believe the proposed reporting requirements would be a far- 
reaching and costly nationwide fishing expedition, not worth the few 
sardines it might trap. We think any positive benefits which might 
flow from the proposed legislation would not begin to offset the harm- 
ful and burdensome effects on union activity. 


4. EMPLOYER LABOR RELATIONS MALPRACTICES 


During its hearings thus far the Senate Select Committee has 
probably spent 10 times as much time on union misdeeds as on those of 
employers. We do not, we may say, regard that as a fair measure of 
the prevalence of malpractices in the two groups. 

Nevertheless the hearings have dealt somewhat with certain em- 
ployer practices in the labor-relations field. The committee sessions 
dealing with Nathan Shefferman’s business—the business of breaking 
unions—were particularly valuable, though we regret that apart from 
that series of hearings the committee has not seen fit to probe at all 
deeply into employer misconduct. 

The committee hearings did bring out, however, some of the devices 
to which some employers are still resorting for the purpose of break- 
ing unions or preventing their employees from forming unions. 

All of these union-busting devices have been in use for many years. 
In disclosing them the committee has not brought to light anything 
new, but it has shown that some employers still engage in the same 
unscrupulous types of antiunion conduct which were raised by con- 
gressional committees in hearings preceding the enactment of the 
Wagner Act, and again by the La Follette Committee in the early 
1930's. 

EMPLOYER MALPRACTICES 


Let me enumerate briefly some of these employer antiunion mal- 
practices. 
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Some employers are, it seems, still using labor spies in their plants. 
Shefferman sometimes supplied professional operatives to serve in this 
capacity. Sometimes, and practically more often, an employer simply 
suborns someone already working in the plant to act as a spy for him. 

At least one antiunion employer, the Kohler Co., still engages in 
the practice of hiring detectives to shadow union officers and mem- 
bers, and to attempt to unearth discreditable material from their pasts. 
This activity of the Kohler Co. seems to me fully as contemptible as 
the devices employed by Shefferman and his boys. 

Employers seeking to break unions are still extensively resorting 
to the discharge or demotion of union adherents, or to discriminating 
against them on the job in various other ways. 

At the same time rewards are provided for those opposing the 
union. These rewards may be in the crude form of direct monetary 
payments, or in the subtler form of promotion to better jobs. 


“SWEETHEART” CONTRACTS 


Sometimes, however, if an employer feels that he cannot block en- 
tirely the unionization of his plant, he calls in a union of his choice. 
The International Brotherhood of Teamsters and the Bakery and Con- 
fectionary Workers International Union of America—both since ex- 
pelled by the AFL-CIO—were revealed at the committee hearings to 
have served in this role. 

By making a “sweetheart” contract with a union of this sort, em- 
ployers seek to prevent representation of his employees by other unions 
which might be more legitimate and more militant. 

It was even brought out at the select committee hearings that at 
Jeast one employer had resorted to the old, old practice of committing 
acts of violence for the purpose of blaming them on the union. 

As I said earlier, none of these types of employer conduct are new. 
The Taft-Hartley Act contains a number of provisions, taken over 
from the Wagner Act, specifically aimed at certain of these practices. 

Indeed our attorneys agree with the NLRB attorney and the Shef- 
ferman attorney who testified before the select committee that most 
if not all of these antiunion practices now constitute unfair labor 
practices under the National Labor Relations Act. 

Some employers even continue to resort to closing their plants, or 
moving to another city, if necessary, to avoid unionization. 


SPURIOUS EMPLOYEE COMMITTEES 


The use of spurious employee committees to work against the union 
was a favorite Shefferman device. These committees were started, 
staffed, and financed by the employer. 

Their antiunion propaganda was supplied and paid for by the 
employer. Sometimes the employer provided the services of a law yer 
to guide them. The members of these committees were usually given 
financial rewards by the employer for their antiunion activities. 

The administration has singled out this particular antiunion device, 
and in its bill it proposes to “make employer financing of these com- 
mittees criminal. All union-busting devices save this are ignored by 


the administration, and all of them ‘without exception, are ignored by 
Senator Kennedy. 
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Senator Kennepy. That is not an accurate statement. When the 
hearings were opened yesterday, I indicated very clearly that we were 
attempting to draw legislation which would deal with this problem. 
The Taft-Hartley Act attempts to deal with it in an inadequate way, 
and it presents some drafting problems, and I am interested in secur- 
ing your suggestions which I notice you include in your statement. 
But it is not an accurate statement to say that I have ignored them and 
that it is not the intention of the subcommittee to ignore them. 

Mr. Meany. I dictated this a couple of days ago, and I was refer- 
ring to the bill that we have before us. 

Employers are also still using the old company union scheme to bar 
legitimate unions. Faced with the desire of their workers for a 
legitimate union, some employers attempt to foist off on them instead 
a phony company union dominated by the employer. 


INADEQUACY OF NLRB REMEDIES 


It has long been evident, however, that the National Labor Rela- 
tions Board affords no adequate or efficient remedy against these types 
of employer conduct. The Board’s processes seem to suffer from two 
major deficiencies. 

In the first place, they are always extremely slow. In the second 
place, the investigations conducted by the General Counsel’s office 
seem in some of the cases which were later gone into by the select 
committee, to have been woefully inadequate. 

The General Counsel has now moved to reopen the case involving 
the Boston Sears, Roebuck store on the basis of disclosures before the 
select committee. 

Whether this seeming inadequacy of investigation has stemmed 
from insufficient personnel or from some other reason we do not 
know. 

We in the labor movement are rather taken aback that neither the 
administration nor Senator Kennedy—I am not going to read that, 
because you say you are going to take some steps. 





INCREASED APPROPRIATIONS FOR THE NLRB 


We have two suggestions. First, we urge that the appropriations 
for the National Labor Relations Board be increased sufficiently to 
enable it to do its job promptly and competently. To the extent that 
the failure of the General Counsel’s office to conduct adequate inves- 
tigations of employer malpractices is attributable to lack of funds, it 
should be corrected by providing additional funds. 

Insofar as the inordinate delays in Board proceedings are attribut- 
able to lack of funds, they, too, should be remedied by more adequate 
appropriations. 


DRASTIC REVISION OF NLRB PROCEDURES 


Secondly, the procedures now used by the National Labor Relations 
Board and by its General Counsel—who is in charge of the Board’s 
field offices—should be drastically revised. 

In 1952, the Board submitted certain statistics to the staff of the 
Senate Subcommittee on Labor and Labor-Management Relations 
which showed a total average elapsed time of 480 days between the 
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filing of an unfair labor practice charge and the Board decision 
(Labor-Management Relations in the Southern Textile Industry. 
Report of the Subcommittee on Labor and Labor-Management Rela- 
tions, 82d Cong., 2d sess., committee print, p. 63). 

Our more recent experience gives us no reason to believe that the 
situation has changed in any substantial manner. 

According to these figures, the average time between the filing of an 
unfair labor practice charge and the issuance of a complaint by the 
General Counsel was 230 days. 

This time is taken up simply with a preliminary investigation to de- 
termine whether there is enough substance to the charge to warrant 
the issuance of a complaint. A delay of this length for this purpose 
issimply ridiculous. 

Justice delayed is often justice denied. 


TIME LAPSES IN PROCEDURES 


The average time lapse between the issuance of the complaint to 
the close of the hearing was shown to be 40 days, and between the close 
of the hearing to the issuance of a preliminary report by the trial 
examiner, 72 days. 

The average time elapsing between issuance of the trial examiner’s 
report and the decision of the Board itself was 138 days. Here again, 
this sort of delay is ridiculous and inexcusable. 

Obviously, there is a great deal wrong with these procedures. The 
length of time taken for the preparation of trial examiner’s reports 
suggests, as do the reports themselves, that the examiners do a meticu- 
lous job of weighing the evidence. In the opinion of our attorneys 
their reports are in fact often filled with quite unnecessary detail. 

Apparently, however, the Board then reviews the printed record 
itself and, without paying much attention to those of the trial ex- 
aminer, reaches its own conclusions. That this is what the Board does 
is suggested both by the contents of its opinions and by the length of 
time it takes in issuing them. 


TRIAL EXAMINERS’ USEFULNESS 


Thus the whole trial examiner step serves no apparent purpose at 
the present time. 

We suggest that if the use of trial examiners is to be retained, the 
Board’s review of their reports should be confined, as respects factual 
issues, to making sure that the examiner was not arbitrary or capri- 
cious. 

If the trial examiner’s evalution of the evidence is not to be given 
weight, then perhaps the examiner should be confined to making a 
written record for consideration by the Board, and the time now con- 
sumed in the preparation of the examiner’s reports would be elimi- 
nated. 

The suggestions with regard to the Board’s procedures are not in- 
tended to be exhaustive or definitive. But we do think that Congress 
should at this time make it unmistakably clear to the Board that it 
expects the Board to take or propose steps to render its activities in 
the prevention of unfair labor practices practically meaningful, in- 
stead of the academic postmortems which they now for the most part 
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are. Revision of the Board’s procedures might or ment not require 
legislation, depending on what particular changes are decided upon. 


PROPOSED REQUIREMENT FOR EMPLOYEE DISCLOSURE 


Senator Kennepy. Mr. Meany, one of the proposals always put 
forward for dealing with this problem is to require the employer to 
make disclosure. 

The actions of the National Labor Relations Board in the Sheffer- 
man case were quite unsatisfactory. It is my understanding that a 
complaint has to be filed. Therefore it has been suggested that per- 
haps we should provide for a disclosure act for employers for all 
funds expended on industrial relations and the way they have been 
expended. 

Ve made some reference previously to the amount of money, and the 
fact that the Kohler Co. should also be required to report the amount 
of money it has expended in the fight against the UAW. 

But one of the proposals had been that it would require all em- 
ployers to file a report of the amount of money that they have ex- 

ended for actions such as Mr. Shefferman engaged in, rather than 
eaving it up to the National Labor Relations Board and having a com- 
plaint filed and going through the procedure of the Board. 

Now, that is the opposite side of the street from what we have been 
talking about as far as labor unions are concerned, and you may feel 
that employers should not be subject to that report, but I am not sure 
that even your suggestions would really have resulted in Mr. Sheffer- 
man being brought down. 

Mr. Meany. I think actually, Senator, the Board itself should rec- 
ognize that its procedures are too long delayed, and I think that they 
should do something about it and if it requires legislation, they should 
ask for legislation. 


BOARD PROCEDURES AND THE SHEFFERMAN CASE 


Senator Kennepy. Do you think speeding up the procedures of the 
Board would deal sufficiently with this problem suggested by the 
activities of Mr. Shefferman ? 

Mr. Meany. No. 

Senator Kennepy. It would seem to me that we should have some 
report on record as to how this money is being spent. 

Mr. Meany. No, I think that that is an additional problem. 

Now, on the question of trusteeships, Senator Kennedy’s bill con- 
tains rather elaborate provisions for the regulation by the Federal 
Government of trusteeships established by a union over a subordinated 
body—normally by an international union over a local union. 


ESTABLISHMENT OF TRUSTEESHTPS 


The view of the AFL-CIO with regard to the establishment of 
trusteeships by international unions over local unions is set forth 
in our ethical practices code VI, on union democratic processes. Para- 
graph II of that code reads: 

II. To insure democratic, responsible, and honest administration of its locals 


and other subordinate bodies, the AFL-CIO and affiliated national and inter- 
national unions should have the power to institute disciplinary and corrective 
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proceedings with respect to local unions and other subordinate bodies, including 
the power to establish trusteeships where necessary. Such powers should be 
exercised sparingly and only in accordance with the provisions of the union’s 
constitution, and autonomy should be restored promptly upon correction of the 


abuses requiring trusteeship. 

Thus, we believe, first, that international unions must have this 

ower to establish trusteeships or receiverships in order to protect the 
ocal union membership in some situations. Secondly, we are aware 
that this power may be abused, and insist that it be used sparingly 
and that the autonomy of the local union he restored as soon as the 
conditions necessitating the trusteeship can be eliminated. 

We are somewhat surprised, however, that Senator Kennedy has 
deemed it advisable to introduce legislation on this particular subject, 
since the select committee has not investigated trusteeships as such 
to any appreciable extent. 


FEDERAL REGULATION OF TRUSTEESHIPS PREMATURE 


We are particularly surprised that the Senator proposes to regulate 
two aspects of trusteeships—that is, the establishment of trusteeships 
and the voting in union elections of locals in trusteeship, on which 
there has been to our knowledge little testimony before the select 
committee. 

It is our view that it would be premature to legislate at all on this 
subject at this time. Further, as I shall indicate in detail later, we 
think that the Senator’s proposals are objectionable in various particu- 
lars, and in fact reflect lack of information on the subject of union 
trusteeships. 

It is quite true that testimony before the select committee indicated 
that some union trusteeships are subject to some abuses. Some of the 
evidence before the committee about the embezzlement or other misuse 
of union funds involved the funds of local union which were in trustee- 
ships. As we have already stated, the AFL-CIO is in general agree- 
ment with the administration and Senator Kennedy that some addi- 
tional legislation for the safeguarding of union funds is indicated. 
However, we are not convinced, as Senator Kennedy seems to assume, 
that there is also a need for special legislation on this subject with 
regard to the funds of unions in trusteeship. 


REASONS FOR ESTABLISHING TRUSTEESHIPS 


As I stated, the select committee made no general or comprehensive 
inquiry into the matter of why trusteeships are instituted, or into 
whether their institution is normally ‘ustifinble or not. It likewise 
did not touch on the question of what remedies are now available to 
local unions or their members against unwarranted trusteeships. I 
should like, therefore, to make some general comments on those two 
subjects before turning to the details of the Kennedy bill. 

There are a number of reasons which may lead an international 
union to conclude that it is necessary to establish a trusteeship over a 
local union, for the protection of the membership of the latter. As 
the committee is aware, dishonest persons occasionally secure local 
union offices and embezzle or misuse the funds of the local union. 
Sometimes local union officers are extravagant or improvident and 
involve a local union in financial difficulties, without their being 
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actually dishonest. Sometimes local union officers refuse to follow 
the standards laid down by the international for the maintenance of 
proper financial books and records, so that it is impossible for the 
auditors of the international union to ascertain whether or not finan- 
cial malpractices are being engaged in. In any of these situations the 
international may deem it necessary to establish a trusteeship. 

Again, occasionally a local union officer or business agent secures 
complete control over the local, and becomes a virtual dictator. He 
may fail to call membership meetings, hold no elections, and simply 
run the union to suit himself. In this situation, too, it may be nec- 
essary for an international to establish a trusteeship. 


LOCAL UNIONS DIRECTLY AFFILIATED WITH AFL-CIO 


The AFL-CIO itself had a situation like this develop in one of its 
directly affiliated local unions. As the Committee may know, the 
AFL-CIO functions principally as a federation of autonomous inter- 
national unions, but it also has a number of local unions directly 
affiliated with it—as of March 10 there were 601 such directly affiliated 
local unions—and with respect to these locals the AFL-CIO functions 
as an international union. 

In 1956, we discovered that one of these local unions, in Philadel- 
phia, had fallen completely under the domination of its secretary- 
treasurer, who had not called a membership meeting for almost 5 
years. On December 27, 1956, I removed the individual in question 
from office, and placed the union in trusteeship. 

At the same time I served charges on the local union and on the 
individual. A hearing was held on the charges about 10 days later 
before one of our executive board members, who sustained the re- 
moval of the officer and the trusteeship. The trusteeship over this 
local union was removed about a year later, on December 10, 1957, 
and it was returned to the full control of its members. 

The only other directly affiliated local union over which the AFL- 
CIO has found it necessary to establish a trusteeship since the 
AFL-CIO merger in 1955, is a waste handlers local in Chicago, for- 
merly headed by Paul Dorfman. The select committee is familiar 
with the details of Dorfman’s career. The trusteeship over this local 
was established on the same date, December 27, 1956. 


PROBLEM OF DEVELOPING EFFECTIVE LOCAL LEADERSHIP 


Thus far we have not found it possible to lift the trusteeship, the 
problem being to develop effective local union leadership. For years 
this union was run singlehandedly by Paul Dorfman, and none of its 
members had any opportunity to gain experience as union officers. 
We have taken steps to correct this situation, however, and we are 
hopeful that before too long the autonomy of this local, too, can be 
restored. 

I would like to say in passing that we have, of course, expelled 
Dorfman from the AFL-CIO. 

Some years ago the CIO and some of the international unions then 
affiliated with it had serious problems in combating Communist con- 
trol over some of their subordinate bodies, and in this situation, too, 
the establishment of trusteeships was one of the means by which the 
subordinate bodies were freed and protected from Communist control. 
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It is our view and presumably the committee would agree, that in 
situations of these various types, an international union may be fully 
justified in establishing a trusteeship. There is another situation, 
cee in which trusteeships are sometimes resorted to by inter- 


national unions, where the propriety of the trusteeship may, frankly, 
be more debatable. 


OTHER SITUATIONS INVOLVING TRUSTEESHIPS 


Schisms sometimes develop within an international union, with 
various local unions withdrawing and adhering to a rival union or 
forming a new union, and when that happens the old international 
union is quite likely to place in trusteeship local unions which it fears 
may secede. 

The view one takes of the propriety of these trusteeships probably 
depends on one’s view taken of the character of the international 
union in question. Ifaclean and democratic international union finds 
it necessary to place a local union in trusteeship to prevent its adhering 
to a corrupt or Communist-dominated rival, that is one thing. If, 
however, the union involved is one like the Bakery and Confectionery 
Workers International Union of America, a different view may be 
taken of the use of trusteeships. 

This international union was expelled by the AFL-CIO last De- 
cember, after it had been found to be dominated by corrupt influences. 
Shortly thereafter the AFL-CIO chartered a new union—the Amer- 
ican Bakery and Confectionery Workers International Union—at the 
request of honest and democratic elements within the old union, who 
seceded from it to form their own new union. 

Since that time the old union has placed in trusteeship or attempted 
to place in trusteeship a number of local unions which it feared would 
secede and adhere to the new union. This use of the trusteeship is also, 
I must admit, not uncommon and, as I stated, the view taken of its 
propriety may well depend on one’s judgment of the particular cir- 
cumstances. 

Finally, it is at least conceivable that trusteeships may sometimes be 
established for reasons which could never be defended in any view. 
No one, for example, would justify the establishment of a trusteeship 
by international union officials to aid in rigging an election or in order 
that the officials might misuse the funds of the local union while it 
was in trusteeship. 

The hearings of the select committee have not, so far as we are aware, 


established that trusteeships have been initiated for reasons such as 
these, however. 


ESTABLISHMENT OF TRUSTEESHIPS 


Now a word about the procedures used by international unions in 
establishing trusteeships. These are normally set out in the constitu- 
tion of the international union, but in the case of the AFL-CIO vis- 
a-vis its directly affiliated local unions are covered in the AFL-CIO 
Rules Governing Directly Affiliated Local Unions. 

These rules authorize the president of the AFL-CIO to take certain 
types of disciplinary action against a local union or a local union offi- 
cer, for various enumerated reasons. They provide that the discipli- 
nary action may include the suspension or revocation of the charter, 
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the dissolution of the union, the suspension or removal of officers, and 
the establishment of a tr usteeship. 

These rules likewise prescribe the procedures to be followed. Ex- 
cept in an emergency, the local union or officer must be given notice 
and a hearing before disciplinary action is taken. In case of emer- 
gency, the president of the AFL-CIO may establish a trusteeship in 
advance of a hearing, but if that is done a hearing must be held as soon 
as practicable, and in no event later than 40 days. The rules provide 
for appeals from the decision of the president of the AFL-CIO to the 
executive council of the AFL-CIO, and ultimately to the convention 
of the AFL-CIO. 


REMEDIES AGAINST UNWARRANTED TRUSTEESHIPS 


Before turning to Senator Kennedy’s specific proposals on trustee- 
ship, let me add a word about the remedies now available to local unions 
and members against unwarranted trusteeships. The courts are open 
to contest the validity of a trusteeship imposed by an international 
union. Such litigation is fairly frequent. There are a number of 
such cases now going on between the old bakery workers union and its 
locals or former locals. In these cases, speaking very generally, the 
courts usually inquire into two things: first, whether the international 
union followed the procedures prescribed by its constitution in impos- 

ing the trusteeship or whether it acted arbitrarily. 

A subsidiary procedural point usually involved in these cases is 
whether the otal union or its members must exhaust their remedies 
under the international constitution before resorting to court. On 
this point the courts usually hold that they need not, if it is clear that 
appeals within the union would be vain and idle. 

In our opinion the courts have done a pretty good job in their ruling 
in trusteeship cases. Lately they have upset the trusteeships sought 
to be imposed by the old corruptly dominated bakery workers union. 
Some years ago when the CIO expelled various unions as Communist 
dominated and chartered new rival unions, the courts were similarly 
unsympathetic to the attempts of the Communist unions to hold their 
locals by imposing trusteeships. 

On the other hand, I know of no case in which a court has unset 
a trusteeship which was legitimately necessary to protect the best 
interests of the local union members. Further, the courts have acted 
with dispatch in these cases. Illegitimate trusteeships have some- 
times been set aside in a few days and often in a few weeks. 


APPARENT EFFECT OF KENNEDY BILL 


Senator Kennedy’s bill, however, appears to take this whole matter 
away from the courts and place it in the National Labor Relations 
Board. For the legal principles which the courts have evolved over 
the years for determining the validity of trusteeships. this measure, 
it seems, would substitute new Federal regulations. For the equity 
courts, which can act rapidly when the situation warrants, the bill 
would substitute the National Labor Relations Board, whose average 
time of decision in unfair labor practice cases is more than a year. 

Let us look first at the Federal statutory restrictions that Senator 
Kennedy proposes to place on the establishment of trusteeships. 
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SENATOR KENNEDY'S LABOR ADVISORY COMMITTEE 


Senator Kennepy. Mr. Meany, as this statement is devoted in great 
detail to me and my bills, I want to first say that these bills were pre- 
pared, both of them, by competent lawyers with me and members of 
the staff. I want to read into the record the members of the committee 
who worked on these bills and approved them in substance: Prof. 
Archibald Cox of the Harvard Law School; Prof. Sumner Slichter, 
Harvard University; Prof. Charles Myers, MIT; Prof. Douglas 
Brown, MIT; Prof. Richard Lester, Princeton University; Prof. 
Clyde Sumners, Yale Law School; Prof. Philip Taft, Brown Uni- 
versity; Prof. Lloyd Reynolds, Yale University; and Prof. Harry 
Wellington, Yale Law School. 

I know there are differences of opinion, but these men have had 
long experience in labor matters. Most of them are probably known 
to you or your attorneys and your staff. While there may be sharp 
disagreements, I just wanted you to know that bills were not drafted 
on short notice, but represent thought and effort. 

Mr. Meany. I wrote this fully cognizant that these gentlemen had 
written your bill. I know some of them. 

Senator Kennepy. I say that they worked on the bill and they did 
approve it. 

LACK OF KNOWLEDGE OF TRUSTEESHIPS 


Mr. Meany. I would say that they are more or less friendly disposed 
toward the things that labor aspires to, but they do not know this 
subject. The proof that they do not know this subject, Senator, is the 
fact that they at least approved this bill, if they did not write it. 
They do not know the subject because they have left out all areas that 
are important. They just do not know why trusteeships are put on. 
They seem to assume that the only reason a trusteeship is put on is 
because the international union finds somebody stealing money in the 
local union. That is only one case. 

Senator Kennepy. Mr. Meany, on the question of trusteeships, the 
select committee did go into this in some detail in the last investi- 
gation of the Operating Engineers, where I think 18 percent of the 
locals were in trusteeship and two of the locals, local 1050 and local 
399 in Chicago, were in trusteeship since 1929. 

Mr. Meany. Yes; I understand that. 

Senator Kennepy. That disturbs me. 

Mr. Meany. I am certainly not trying to defend that. That is not a 
common practice. We have international unions that do not exercise 
the trusteeship provision at all. They do not have to. They police 
the union. We have 600 locals in the AFL, and I had to put 2 trustee- 
ships in, in a little more than 2 years. 


TEAMSTERS’ AND OPERATING ENGINEERS’ TRUSTEESHIPS 


Senator Kennepy. I know that it is not the practice to put trustee- 
ships in. You use trusteeships only in rare cases, but there has been 
this 12 percent of the Teamsters Union who were in tr usteeships, and, 
as I say, this large percentage of the members of the Operating Engi- 
neers. I will just give this to you very quickly. It seems to me that 
local trusteeships give a dishonest or an arbitrary head of the inter- 
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national the opportunity to threaten the positions of the heads of locals 
under him. 

It is for that reason that I suggest that after a union local has been 
in trusteeship for more than a year, there should be an opportunity 
other than just the capricious desire of the international to work 
themselves out of it. This is all that I am interested in. 

I would like to know whether you feel that there is any necessity for 
us to take any action on this question of trusteeship. 

Mr. Meany. Actually, I am addressing myself to the bill that we 
have before us. I do not really know at this time, I do not think so, but 
there may be, if these abuses are as widespread as you think. Actually, 
I do not think that is so. 

What I say about the courts, here, is true. The courts have handled 
these things. 

BAKERY WORKERS’ CASE 


For instance, in the Bakery Workers’ case where we issued a new 
charter and where the membership, without question, is overwhelm- 
ingly in favor of the new union—all the votes that have been taken 
show that-—still Cross, using his powers under the constitution, has 
moved in any number of cases, and we have rushed them into court. 
We have not lost a single case because the court has looked into this 
point: What are the circumstances; what are the reasons ? 

Despite a constitutional provision that says the union shall not dis- 
band if it hasa certain number of members, the courts have lifted these 
trusteeships immediately. So we do not have any complaint on court 
action. 

Senator KenNepy. We have had cases come in, in both the Operat- 
ing Engineers and in the Teamsters where the officers of the local did 
not know why the local was put into trusteeship. They do not have any 
idea what procedures they should adopt to take it out of trusteeship. 

It seems to me that this is an area where at least some action might 
be considered. 

As I understand your statement, you do not like the way my bill is 
worded, you do not feel that this is an area where the subcommittee 
should take any action; one of the five areas where the select com- 
mittee suggested that action be taken. 

I would like to get your view on this. 

Mr. Meany. I cover that in the statement a little later. 

Senator Kennepy. Continue. 

Mr. Meany. The bill provides, section 201: 

No labor organization shall establish a trusteeship to administer the affairs of 
any subordinate body except 

a. in accordance with the constitution and bylaws of such organization, and 
b. for the purpose of correcting corruption or financial malpractice, as- 
suring the performance of collective bargaining agreements or other duties 


of bargaining representative, or otherwise carrying out the legitimate ob- 
jects thereof. 





TRUSTEESHIP PROVISIONS OF KENNEDY BILL 


Procedurally, Senator Kennedy’s bill requires only that the union 
follow its own constitution, while the courts require, in addition, that 
its constitutional procedures be fair, provide notice and hearing, etc. 
In this respect the bill seems to be taking a step backwards. 
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As regards the grounds set out in the bill for establishing trustee- 
ships, they are so vague that we cannot tell whether they constitute 
a step backwards, forwards, or sideways. The key clause is the final 
one, “or otherwise carrying out the legitimate objects thereof.” It is 
not clear, however, whether this means the legitimate objects of the 
international union or of the local union or of the trusteeship. 

The adoption of such a standard could only create confusion, in place 
of the relatively well understood principles which now exist. It is 
not even clear, for example, whether a trusteeship to free a local union 
from Communist control would be permissible. 

Next, the bill provides that when a union is in trusteeship none of 
its assets may be transferred to the parent body except the normal per 
capita tax and assessments, section 20la, 2. Violation of either of 
these provisions is punishable by a fine of not more than $10,000 or 
imprisonment of not more than 5 years or both, section 202b. Apart 
from anything else, these penalties seem excessive. 


NLRB DELAYS 


As stated, the provisions respecting trusteeship are to be enforced 
by the National Labor Relations Board, utilizing its present unfair- 
labor-practice procedures, section 203. I have already had something 
to say about the delays which are incident to Labor Board unfair labor 

ractice cases, and I assume that no one concerned with safeguarding 
Seed union members against improper trusteeships would want to 
refer them to the dilatory mercies of the National Labor Relations 
Board. 

The bill goes on to provide that in a Labor Board case a trusteeship 
shall be presumed valid for 1 year if it was established in conformity 
with the procedural requirements of the union constitution and au- 
thorized or ratified by its executive board after a fair hearing, section 
203b. 

After 1 year a trusteeship is to be presumed to be invalid, and the 
parent union must show by clear proof that the continuance of the 
trusteeship is necessary section 203c. Since the Board seldom, if ever, 
processes an unfair labor practice case in less than a year, these pron 
sions would mean that all trusteeships coming before the Board were 
presumed at that point to be invalid. 


ALTERNATIVE TO FEDERAL REGULATION AND ENFORCEMENT 


The Kennedy bill also provides an elaborate alternative to Federal 
regulation and Labor Board enforcement, as follows: an interna- 
tional union may apply to the Secretary of Labor for a certificate 
exempting it from Labor Board enforcement of these provisions, sec- 
tions 204-206. In order to secure such an exemption, an international 
union must establish an independent and impartial appeal board, with 
jurisdiction to make final decisions upon the institution and continu- 
ance of trusteeships, section 204a. 

The appeal board must be composed exclusively of members drawn 
from a panel established by the Secretary of Labor. Appeal board 
members must be appointed for a minimum term of 2 years, and no 
one may be a member who “has served or intends to serve as an arbitra- 
tor in any proceeding” involving the international union or any local, 
section 204b. 


25738—58——-6 
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The Secretary of Labor may not grant a certificate unless he finds 
that the “minimum protection” afforded local unions by the provisions 
of the international union constitution and bylaws under which the 
appeal board will operate “will be substantially as great” as the pro- 
tection available through the National Labor Relations Board, section 
204. An exemption certificate is valid for 2 years, and the Secretary 
of Labor’s decision to grant or deny it is final, section 204. 

The provision that a union must not appoint anyone to its appeal 
board who intends to serve as an arbitrator in any proceeding in- 
volving it, seems peculiar. Does this mean that the union should hire 
a mind. reader ¢ If it is thought desirable to bar arbitrators—and the 
whole provision seems pointless to us—why not just bar arbitrators ? 


SELF-REGULATION BY UNIONS 


The general idea of providing an alternative to Federal regulation 
and enforcement, by exempting unions which themselves establish pro- 
cedures meeting certain standards, has, however, something to be said 
for it. Self- regulation, even induced self-regulation, is normally 
preferable to Government regulation, and if it were clear that Federal 
regulation of union trusteeships is needed, we think this general idea 
would have much to commend it. As we indicated at the outset, how- 
ever, we doubt that a case has been made for Federal regulation of 
trusteeships. 

We think it would, however, be desirable to find out whether the 
trusteeship abuses about which Senator Kennedy is concerned are in 
fact sufficiently widespread to call for Government regulation. 


ADDITIONAL REPORTING SUGGESTED 


We suggest, therefore, that there be added to the present Labor 
Department reporting provisions a requirement that international 
unions report the following: 

1. The name of each subordinate body in trusteeship ; 

2. The date on which the trusteeship was established ; 

3. The reason for establishing the trusteeship ; and 

4. Whether the votes of the body in trusteeship were case in union 
elections. 

A willfully false statement in such a report would be subject to the 
same criminal penalties as are such statements in other reports, and 
the powers proposed to be given the Labor Department to investigate 
the truth or falsity of reports filed with it would likewise apply in this 
case. 

It may be that the bare requirement that a report of this sort be 
filed would, together with the other remedies now available, suffice to 
prevent trusteeship abuses. If not, the reports would at least provide 
information as to the need for further legislation and the directions 
that it should take. 

That, Senator, is the suggestion that I referred to as an approach to 
this problem to see if there is sufficient reason for doing something 
through Federal legislation. 
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UNION ELECTIONS—CODE VI 


We come now to the matter of union elections—a subject whose im- 
portance I hardly need stress before this committee. 

I have already given the committee copies of our Codes of Ethical 
Practices. I would like at this time to call particular attention to 
certain ene of Code VI, dealing with union democratic proc- 
esses. First, let me read you part of the foreword: 


The present code has been developed by the committeee pursuant to the man- 
date contained in article II, sections 10 and 11, of the constitution of the AFL— 
CIO which sets forth the basic objectives of the federation to protect the labor 
movement not only from corrupt influences and Communist agencies but also 
from “all others who are opposed to the basic principles of our democracy and 
free and democratic unionism,” and “to safeguard the democratic character of 
the labor movement.” 

These constitutional provisions of the AFL-CIO give effect to the democratic 
tradition upon which the entire labor movement is based. Freedom and democ- 
racy are the essential attributes of our movement. Labor organizations lacking 
these attributes, like Hitler’s Labor Front, Franco’s syndicates, and Moscow’s 
eaptive unions, are unions in name only. Authoritarian control, whether from 
within the labor movement or imposed from without by government, is contrary 
to the spirit, the tradition, and the principles which should always guide and 
govern our movement. 

“The committee on ethical practices has attempted to formulate in the follow- 
ing code the basic and elementary principles which any affiliated union should 
achieve if it is to comply with the basic principles and objects of the AFL-CIO 
constitution. Necessarily, since each union has grown up in its own tradition 
and with its own background, forms, and procedures may differ widely. Unions 
should be free to determine their own governmental structure and to regulate 
their own affairs. But, whatever the form, the basic democratic rights set forth 
in the code should be guaranteed. 


Now let me read certain of the provisions of the code itself : 


1. Each member of a union should have the right to full and free participation 
in union self-government. This should include the right (a) to vote periodically 
for his local and national officers, either directly by referendum vote or through 
delegate bodies, (b) to honest election, (c) to stand for and to hold office, sub- 
ject only to fair qualifications uniformly imposed, (d) to voice his views as to the 
method in which the union’s affairs should be conducted. 

4. To safeguard the rights of the individual members and to safeguard its 
democratic character, the AFL-CIO and each affiliated national or international 
union should hold regular conventions at stated intervals, which should be not 
more than 4 years. The convention should be the supreme governing body of 
the union. 

5. Officers of the AFL-CIO and of each affiliated national or international 
union should be elected, either by referendum vote or by the vote of delegate 
bodies. Whichever method is used, election should be free, fair, and honest and 
adequate internal safeguards should be provided to insure the achievement of 
that objective. 

9. Elections of local union officers should be democratic, conducted either by 
referendum or by vote of a delegate body which is itself elected by referendum or 
at union meetings. 

10. The term of office of all union officials should be stated in the organization’s 
constitution or bylaws and should be for a reasonable period, not to exceed 4 
years. 


MEANY LETTER TO UNION PRESIDENTS 


I have also already supplied to the committee copies of the letter sent 
out by me to the presidents of affiliated national and international 
unions with regard to the observance of the ethical practices codes. 
That letter, you will note, calls particular attention to the provisions 
of the code of union democratic processes and in fact paraphrases 
them at some length. It calls upon each union to take all applicable 
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steps to insure complete compliance with the codes by April 15, 1958, 
but states that extensions of time will necessarily be permitted those 
unions which have to amend their own constitutions in order to comply 
with the codes. 

Senator Kennepy. That will be made a part of the record at the 
conclusion of your statement. (See p. 107.) 

Mr. Meany. Thank you. 

Our code on union democratic processes contains, you will note, a 
pretty detailed charter of membership rights. The provisions which 
the administration is now proposing on union elections seem in fact 
to have been taken from our codes, though with some distortion. In 
various respects, however, our code goes well beyond anything that the 
administration proposes. It is thus apparent that we are anything 
but indifferent to the need and desirability of broadening and 
strengthening union democracy. 


GOVERNMENTAL REGULATION OF UNION ELECTIONS 


At the same time, however, we very much doubt that governmental 
regulation of union elections is feasible or warranted. There are in 
this country more than 60,000 unions. It would impose no small 
burden on the Federal Government for it to undertake to regulate 
and scrutinize the elections of these 60,000 unions. It would also 
inject the Federal Government into many small-scale and purely local 
matters. 

We in the labor movement would be the last to belittle the importance 
of union elections. To the contrary our unions are constantly seeking 
to impress upon their members the importance of these elections, and 
to induce their members to take a wide and active role in union affairs. 
In our code from which I just quoted to you, we deplore the tendency 
of many union members to apathy and indifference to their rights of 
union citizenship. 

We are likewise aware that abuses do occur from time to time in the 
conduct of union elections, and that these abuses sometimes involve 
major unions. We were no more favorably impressed than were the 
members of the select committee by the antics of the rubberstamp 
convention in Miami Beach which recently elected Hoffa as president 
of the teamsters union. 


OTHER TYPES OF ELECTIONS NOT REGULATED 


While recognizing, and indeed insisting, that the purity of union 
elections is important, this is a matter which must nevertheless be kept 
in some sort of perspective. There are other elections which are im- 
portant, too, such as those of United States Senators and Representa- 
tives. The processes by which even these important officials are se- 
lected are not always models of democracy. 

In many States, and we do not have to go as far away as Georgia 
to find one, the rural vote is given a weight so disproportionate to the 
urban as to make the elections a travesty. Artificial restrictions on 
voting, such as the poll tax, exist in some States. Gerrymandering, 
and failures to redistrict, are commonplace. Yet the Congress has 
never sought to use the power of the Federal Government to correct 
these abuses. 
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Congress has legislated, and as recently as last: year, against dis- 
franchising qualified voters solely by reason of their race, but for 
the most part it has left it to the States to stack the cards, even in 
congressional elections, as they see fit. Certainly the Congress has 
never undertaken to insure, in the language of the administration 
proposal on union elections, "that all citizens ‘ ‘are entitled to and ac- 
corded the opportunity to participate.” 


INCONSISTENCIES IN CONGRESSIONAL CONCERN 


In our view Congress should have concerned itself with protecting 
the democratic character of elections to a much greater extent than it 
has, but if Congress has held back from regulating the important 
subject of congressional elections, either out of a feeling that local 
communities should be left to run their own affairs for a feeling that 
the Federal Government can undertake only so much, we suggest that 
these considerations may be applicable, too, to a proposal to ‘regulate 
60,000 union elections. 

Further, unions have widely differing backgrounds and traditions 
and operate in widely differing circumstances. We very much doubt 
that it is feasible or desirable to attempt to impose on them uniform 
electoral standards from Washington. Let us consider, for example, 
the standards contained in the administration bill, which appear simple 
enough at first glance. They provide that each labor union must hold 
elections at least once every 4 years— 


in which all members of the labor organization in good standing are entitled 
to and are accorded the opportunity to participate, upon due notice, in the elec- 
tion of their local officers directly by secret vote of the members and in the elec- 
tion of their national or other officers either directly by secret vote of the mem- 
bers or through representatives to delegate bodies who are elected directly by 
secret vote of the members or through representatives to delegate bodies who are 
elected directly by secret vote of the members. 

Let ts, however, see how some of these provisions would work in 
practice. 

THE SECRET BALLOT 


First of all, as to the secret ballot. The secret or Australian bal- 
lot is, of course, in good repute and many of our unions provide in 
their constitutions for the election of their officers by secret-ballot 
referendum. No doubt the members of these unions feel, as do the 
authors of the administration proposal, that such elections are su- 
perior to and more democratic than any other kind. 

That proposition, however, is not beyond debate. There are other 
unions, including many small local unions, which elect their officers 
by a show of hands in open meeting. I do not know whether a ma- 
jority of unions elect in open meeting but certainly a great many of 
them do. They have behind them the tradition of the New England 
town meeting—an older tradition than the Australian ballot. 


NEW ENGLAND TOWN MEETING 
Further, the New England town meeting where each citizen openly 


states and advocates his views, and openly votes, is generally regarded 
as the quintessence of democracy. Is the Federal Government now to 
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tell all unions that they may not elect in open meeting but must use 
the secret ballot? 

It is, of course, possible that when votes are cast in an open meet- 
ing voters may be intimidated by strong-arm tactics. It is also pos- 
sible that secret ballots may be falsely counted—which cannot hap- 
pen if the vote is open. We suggest that the proper cure for strong- 
arm tactics is enforcement of the local laws against violence or threats 
of violence. It is the strong-arm tactics that should be outlawed, not 
the open ballot. 


INCLUSION OF FEDERATIONS IN ADMINISTRATION BILL 


Again, the administration bill defines a labor organization as in- 
cluding any organization “composed of representatives of labor or- 
ganizations” (sec. 401b). While the language is somewhat clumsy, 
we take it that it is meant to reach a labor federation like the AFL- 
CIO. However, the AFL-CIO is not by any means the only federa- 
tion which would thus be brought within the bill. In each State there 
is at least one State central body comprised of unions in that State, 
and in many localities there are local central bodies similarly com- 
prised. 

At present there are about 64 such State bodies affiliated with the 
AFL-CIO and 965 local central bodies. Various departments, such 
as the building and construction trades department, likewise have 
regional or local organizations of unions. Some international unions 
also have regional or statewide organizations which would apparently 
be covered by the administration bill. 

This inclusion of federations raises a problem, for the administra- 
tion bill also specifices that union officers must be elected either di- 
rectly by secret vote of the members or through delegates who are 
themselves elected by secret vote of the members. 

However, no such restrictions as these are found in the constitution 
of the AFL-CIO or of various State and local federations. The con- 
stitution of the AFL-CIO provides, in article IV, section 5: 

Delegates to a regular convention of the Federation shall be elected or other- 

wise designated by the affiliate * * * 
Thus the delegates to our convention are selected in whatever manner 
the union they represent decides. They may be elected by direct vote 
of the membership, or they may be appointed by an executive board, 
or under their own constitution certain officers may automatically 
serve as delegates. The same variety of practice prevails in the State 
and local federations. 


DRASTIC CHANGES IN ELECTION PROCEDURES 


We are not aware that there has been any criticism of the manner 
in which the AFL-CIO selects its officers, or of the way the various 
State and local federations select theirs, yet the administration bill 
would require drastic changes in all of their election procedures. 

We do not really believe that the administration considers that the 
AFL-CIO, and the various State and local federations, follow im- 
proper election procedures, and that it is therefore seeking to change 
them by Federal law. We take it, rather, that the draftsmen of the 
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administration bill simply were not familiar with the election proce- 
dures allowed by the AFL-CIO, and generally by State and local 
labor federations. That illustrates, however, how difficult it would 
be to write a Federal law which would be workable for all the Na- 
tion’s tens of thousands of diverse and scattered locals. 


ANNUAL CERTIFICATION OF ELECTION STANDARDS 


Finally, I would like to say a word about the particular device 
which the administration bill employs to enforce its Federal election 
standards. It requires each labor organization to file an annual cer- 
tification, signed by the president and secretary, that its elections 
meet the standards. 

Thus, those officers would be required to certify, among other 
things, that all members of the labor organization in good standing 
were accorded the opportunity to participate in the union elections. 
No union officer should be required to make such a certification, and 
particularly not on threat of criminal punishment if the certification 
be found to be “knowingly and willfully false.” 

An international union officer cannot possibly know whether all 
members in good standing were accorded the opportunity to vote, just 
as no Senator could possibly make such a euibdiendien about his own 
election. Even apart from our doubts about the whole matter of 
Federal regulations of union elections, we oppose use of this sort of 
certification as an enforcement device. 


VII. ADDITIONAL COMMENTS ON “LABOR REPORTS ACT OF 1958” 


This completes our discussion of various broad issues raised by the 
Smith and Kennedy bills and by the report of the select committee. 
We will now comment on certain features of the Smith bill, S. 3097, 
which we have not already covered. 

Section 2 of this bill contains lengthy formal findings evidently 
intended to support the constitutionality of the act. 

These findings deal principally with union misdeeds, and refer to 
management misconduct only insofar as it involves improper dealings 
with unions. All other types of improper employer activities are 
studiously ignored. 

Title I of S. 3097 deals with reporting and disclosure. It requires 
every union to file with the Secretary of Labor, and “make available to 
each of its members,” a “certification” and three kinds of reports, as 
follows: 

(a) Anannual certification on union elections; 

(6) An annual report on union organization and procedures ; 

(c) An annual financial report; and 

(d) Report on any labor-management financial dealings, to be filed 
with the annual reports. a 

Employers are required to file only report (d@), which is the report 
on labor-management financial dealings. 

We have already dealt with items (a) and (c), the certification on 
elections and the annual financial report. Later, I will have some 
comments on the two other proposed reports, (2) and (d). 
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MAINTENANCE OF UNION RECORDS 


The bill also requires that every labor organization “maintain rec- 
ords on the matters required to be reported” which will provide in 
sufficient detail the data from which the reports filed may be verified, 
and to keep these records available for examination by the Department 
of Labor for a period of 3 years (sec. 102 (a) (2) and (3)). 

“ach labor organization is also required to make these records avail- 
able to each of its members “upon request, at reasonable times and 
under reasonable conditions” (sec. 102 (a) (4)). 

This last requirement seems to us to be questionable. For labor 
organizations with a large membership it would amount in effect to 
requiring by Federal statute that their books be open to all of the 
world. We are certain that there is no pressing necessity for such a 
requirement, and are fearful that it might be used to harass and ham- 
string union operations. 

We are not at this point discussing the annual financial reports. 
All unions which utilize the National Labor Relations Board now file 
such reports, and make them available to their members, and we have 
stated that we see no objection to making them available to the general 
public. 

We are likewise not discussing at this point opening the books and 
records to Government investigators, in order that they may deter- 
mine the accuracy of the financial and other reports filed with the 
Government. 


MAKING UNION BOOKS OPEN TO EVERYONE 


Union books and records are open to inspection by the Internal Reve- 
nue Service already, and we have stated that we have no objection to 
their being likewise open to representatives of the Department of 
Labor. What we are discussing at this point is simply the proposal to 
make detailed union books and records in effect open to everyone. 

We fully recognize that the members of a union are entitled to as- 
surance that the union’s funds are not being misused, and that they 
are entitled to know how they are being used, but we do not think 
that the opening of union books and records is necessary to accomplish 
this. 

The making available to members of annual financial reports, on 
forms prescribed by the Secretary of Labor, goes a long way in this 
direction. In addition, most international unions have their books 
audited annually by independent certified public accountants. 


AUDITS BY CERTIFIED PUBLIC ACCOUNTANTS 


The AFL-CIO ethical practices code on minimum accounting and 
financial controls calls for such annual audits, and further states that 
a summary of the audit, approved by the independent certified public 
accountant, should be made available to the membership and to the 
public. 

In the case of local unions, and particularly smaller local unions, the 
use of certified public accountants is too expensive. The members of 
such locals, too, however, are of course entitled to guaranties that the 
union funds are being expended solely for the betterment of the union 
membership. 
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This assurance is traditionally provided union members through 
trustees elected by the members to examine the books at regular inter- 
vals. These trustees are not executive officers—their only function is 
to guarantee to the union members that their funds are being well 
and truly used. 

To go beyond this, and to require by Federal law that the detailed 
union books and records be open seems to us unnecessary and detri- 
mental to unions and their members. An employer, for example, who 
wished to get a look at a union’s books to determine, perhaps, the 
state of its strike fund, could probably always induce some union 
member to act for him. 


PROPOSAL TO OPEN BOOKS OF EMPLOYER ASSOCIATIONS 


If, as the administration contends, it is necessary that union books 
be thus opened to the public, then we propose equal justice, that the 
same statute be sealind to all employers and to all employer organi- 
zations like the chamber of commerce and the National Association of 
Manufacturers, and to employer front groups like the National Right- 
to-Work Committee founded by Congressman Fred Hartley. 


REPORTS REQUIRED BY ADMINISTRATION BILL 


Let me turn now to item (b) of the four reports which the admini- 
stration proposes to require, the annual report on union organization 
and procedures. This portion of the bill expands and replaces sec- 
tion 9(f) and (g) of the National Labor Relations Act, as respects the 
data required to be filed as to a union’s constitution, bylaws, and pro- 
cedures. 

Like 9(f) the bill (sec. 102 (b)(1)) requires the filing of copies of 
the constitution and bylaws of the labor organization, but it requires 
the filing also of— 


every separate rule, resolution, minute, or other official document which governs 
membership in that organization, internal rights and responsibilities of mem- 
bers, or responsibilities of the organization or its officers to members (sec. 102 
(b) (1)). 

This additional requirement is preposterous and burdensome. To 
be certain of complying with it, a union secretary-treasurer would have 
to file with the Government a duplicate set of the minutes of all mem- 
bership, executive board meetings, et cetera. We respectfully suggest 
that. the persons drawing up proposals like this should occasionally 
pause to put themselves in the position of those who would have to 
comply with them. 

The present section 9 (f) (6) also requires a union to file a detailed 
statement referring to the provisions of its constitution and bylaws 
dealing with particular subjects, such as (a) qualification for or re- 
strictions on membership, (0) elections of officers and stewards, et 
cetera. 

This listing of particular provisions of constitutions and bylaws is 
unecessary redtape, since the entire constitution and bylaws are re- 
quired to 4 filed ; and in 1954 the President proposed to repeal section 
9 (f) (6) so as to eliminate this unnecessary duplication. The ad- 
ministration’s new bill, however, instead of repealing 9 (f) (6) greatly 
expandsit. It states: 
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The report shall show, or shall refer to specific provision of documents filed 
pursuant to clause (1) which show, in such reasonable detail as may be required 
by the Secretary: (a) The membership requirements of the organization and 
the procedures followed in their application, including information with respect 
to any qualifications for or restrictions on membership, the initiation fee or fees 
required from new or transferred members, the regular dues or fees required 
of members to remain in good standing, participation in insurance or other bene- 
fit plans, the levying of assessments, the imposition of fines, suspensions, or 
expulsions of members and the grounds for such action, and including information 
on the nature and scope of the protection afforded members from arbitrary dis- 
ciplinary action within the organization under provisions of its constitution and 
bylaws and the practices followed in pursuance of these provisions; (b) the pro- 
visions made and procedures followed with respect to meetings and elections, 
including the calling of regular and special meetings, the selection of its offi- 
cers, stewards, and representatives to other bodies composed of labor organiza- 
tion representatives, and the manner in which each officer and agent named in 
the report was elected, appointed, or otherwise selected; and (c) the procedure 
followed with respect to authorization for disbursement of union funds, audit of 


union financial transactions, and discipline or removal of officers or agents for 
breaches of their trust. 


The report shall also show, by reference to provisions of the documents filed 
pursuant to clause (1), the procedure followed with respect to authorization 
for bargaining demands, ratification of contract terms, and authorization for 
Strikes. (Italic added.) 

Compliance with these requirements would also be exceedingly 
burdensome, particularly for local unions. Further, no officer, even of 
an international union, should be asked to sign so all-inclusive report 
on pain of criminal prosecution for any misstatement found to be 
knowing and willful. This proposal is redtape run riot. 


REPORTS ON LABOR-MANAGEMENT FINANCIAL DEALINGS 


We come now to item (d) of the administration’s four reports, a 
report on labor-management financial dealings. This is the only 1 
of the 4 reports which the administration proposes be required of 
employers, also. 

This portion of S. 3097 provides that any officer or representative 
of a labor union who receives any money (or other thing of value) 
from an employer, or gives any money to an employer, who has 
employees who are or might be represented by the union is required 
(1) to make and retain a full contemporaneous record of the trans- 
action, and (2) to file an annual report thereon with the Secretary of 
Labor (sec. 103 (a)). This reporting requirement does not apply to 
dues, trust fund payments, et cetera, provided for in section 302 (c) 
of Taft-Hartley. ; 

Employers participating in these transactions are likewise required 
to keep records and file reports (sec. 103 (b)). 

We have already stated that we believe employers should be re- 
quired to file full financial reports relating to all their labor relations 
activities. This proposal stops far short of that, and is wholly in- 
adequate. This proposal would not require an employer who hired a 
union-breaking service to stop his employees from organizing to make 
any report of it. Indeed this administration proposal seems to.us little 
more than window dressing. 


CONCURRENT FEDERAL-STATE JURISDICTION 


Title IT of S. 3097 is an invitation to labor union members or lawyers 
using them as fronts to sue unions. This title confers on the Federal 
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district courts concurrent jurisdiction with State courts over lawsuits 
with respect to the misuse of union funds. It also establishes two legal 
principles to govern the disbursement of union funds, which the Fed- 
eral courts would apply in these suits. 

These standards are: (1) Funds may not be disbursed “in any 
manner or for any purpose not authorized by the constitution, bylaws, 
or other rules of the organization to which (the members) have 
agreed.” 

(2) Every union officer or agent is declared to be responsible as a 
fiduciary for union assets in his custody. 

We have no quarrel with the idea that union officers and agents are 
fiduciaries. Our ethical practices codes repeatedly stress this prin- 
ciple, and the courts already apply it. We object to it in this proposal 
only because we object to the-entire proposal. 

We do, however, have specific and separate objections to the first of 
the standards in the administration bill. That is that union funds 
may not be disbursed— 


in any manner or for any purpose not authorized by the constitutions, by laws, 
or other rules of the organization to which, the members, have agreed. 


INVITATION TO LITIGATION 


This provision, and indeed the bill as a whole, is an invitation to 
litigation. The AFL-CIO constitution, for example, contains no pro- 
visions whatever respecting the disbursement of funds. It does not list 
purposes for which funds may be disbursed, and it does not state in 
what manner their disbursement is to be authorized, though it does, 
of course, set forth in general terms the purposes and objectives of the 

organization. 

Tet us suppose, as has happened, that by vote of our executive coun- 
cil the AFL-CIO makes a substantial grant to one of our brother 
unions in Europe, a democratic union which is locked in battle with a 
Communist competitor and needs help. 

Apparently this bill means that the legality of this disbursement 
could thereafter be challenged on the grounds (1) that the constitu- 
tion of the AFL-CIO does not list aid to brother labor organizations 
as a purpose for which its funds may be expended, and (2) that the 
constitution does not specify the manner in which disbursements shall 
be authorized. 

We think there is no justification whatever for any provision of this 
sort. Particularly in view of the extensive financial reporting require- 
ments which are proposed and which we endorse, we think this stimu- 
lation of lawsuits is a gratuitous search for trouble. 


OBJECTION TO PROCEDURAL PROVISIONS 


Certain of the procedural provisions of the administration bill are 
likewise objectionable as inviting shakedown lawsuits. The bill seems 
to authorize suit by a single member, and provides that the plaintiff's 
costs and a reasonable attorney’s fee ‘shall be paid by the union if the 
court is simply satisfied that the suit was brought in good faith. 

In times past, corporations have been considerably harassed by 
shakedown lawsuits. But corporations have never been subject to 
any such rule of law as that they may have to pay the cost of suits 
against them, even if they prevail in the litigation, if the judge merely 
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finds that the suit was brought in good faith. Under this ridiculous 
proposal we might have to pay the cost of litigation against us, in- 
cluding the lawyer’s fee, even if the court found that the challenged 
disbursement of union funds was entirely legal. 

We oppose title II of the administration bill in its entirety. 

Title III of the administration bill, S. 3097, deals with administra- 
tion enforcement and penalties. 

The bill establishes a Commissioner of Labor Reports to be ap- 
pointed by the President and confirmed by the Senate, to perform any 
functions delegated to him by the Secretary of Labor (sec. 302). 


POWERS AUTHORIZED SECRETARY OF LABOR 


The bill provides that the Secretary may conduct such investigations 

as he deems necessary to determine the accuracy and completeness of 
information reported under the act (sec. 303 (a)). The Secretary 
or his representatives, may supena witnesses, require the production 
of books and documents, and— 
May enter such premises, inspect such records and documents and make such 
transcriptions from them, question such persons, hold such hearings, make such 
findings of fact after notice and hearing, and make such decisions, based upon 
findings of fact, as are deemed to be necessary or appropriate to the prosecution 
of any investigation authorized by this section or to the enforcement of any 
provision of this Act (sec. 303 (b) and (c)). 

The Secretary shall by regulations provide for administrative pro- 
ceedings to determine whether any union or employer “has willfully 
failed or refused to file a true and proper report or other document” 
as required (sec. 304(a)). 

The bill provides that if it is determined in an administrative pro- 
ceeding that a labor organization has willfully failed to file a true 
and proper report, required to be filed by the act, an order may be is- 
sued against it imposing the following sanctions for a period of up 
to 5 years: 

1. The union shall be ineligible “to obtain or retain a certification 
or other recognition as the representative of any employees ;” 

- It shall be ineligible to use the National Labor Relations Board; 
an 

= (py): exemption from income taxes shall be withdrawn (sec. 304 
(b) (1) 

An employer found to have violated the act is subject only to the 

second of these penalties. 


EXCEEDINGLY HARSH PENALTIES 


These penalties which the Secretary would be authorized to impose 
upon unions are exceedingly harsh. Under the first proposed penalty 
a union could be declared to be ineligible to serve as a bargaining 
representative for up to 5 years. That would, of course, put a union 
out of existence. 

This is a much harsher penalty than is visited on a union found to 
be Communist infiltrated under the Communist Contro] Act of 1954, 
for under that act the only penalty is disbarment from. the N ational 
Labor Relations Board, i. e., penalty (2) above. 

The penalty of withdrawal of tax exemption is not only harsh but 
additionally objectionable in that it is not clear just what it means: 
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a whole new branch of tax law would have to be developed before 
the precise significance of this penalty is revealed. 

All of these proposed administrative penalties are additionally ob- 
jectionable in that they penalize the union and its members, rather 
than the delinquent union official. We object to any proposal which 
operates on such a principle. “Again, the proposed penalties on unions 
are far harsher than on employers, who would be merely subject to 
disbarment from the National Labor Relations Board. We object to 
that, too. 

Finally, we object to the whole concept that penalties of the sorts 
proposed, which are in substance penal, be imposed through adminis- 
trative proceedings. We agree that the Department of Labor should 
be given power to examine union and employer books and records to 
see whether true and accurate reports have been filed. 


PREFERENCE FOR CRIMINAL PROSECUTION 


1f, however, the Department concludes that there has been a vio- 
lation we believe that at that point the matter should be turned over 
to the Department of Justice for criminal prosecution of the delin- 
quent union officials or employer officials in the courts. We see no 
occasion Whatever for the proposed administrative proceedings. 

This whole title, with its provisions for a Commissioner of Labor 
Reports and its elaborate provisions for Labor Department investiga- 
tions. administrative proceedings, et cetera, suggests that the Secretary 
ot Labor is contemplating building up a bureaucracy of no small size. 

We respectfully suggest that the subcommittee inquire of the ad- 
ministration just what it has in mind in the way of personnel and 
appropriations for administering these provisions. 

This title also provides that the Secretary of Labor may bring suits 
in Federal district courts to restrain violations of the act or to compel 
disclosure of any information required to be submitted to him under 
it (sec. 305 '? 

The Secretary is to refer to the Attorney General violations which 
he thinks warrant consideration for criminal prosecution (sec. 306). 
These provisions do not seem objectionable in themselves. 

The act also provides that any person who willfully violates or fails 
to comply with the reporting provisions of the act “or the rules and 
regulations thereunder” shall be fined not more than $5,000 or im- 
prisioned not more than 1 year, or both (sec. 307 (a) ). 

The provisions of title 18, United States Code Annotated, 1001 
shall be applicable with respect to any report or certification required 
to be filed. (See. 1001 provides that any one who “knowingly and 
willfully * * * makes any false, ficticious or fraudulent statements 
or representation” to a Government agency or department shall be 


fined not more than $10,000 or imprisoned not more than 5 years, or 
both.) : 


OBJECTION TO CRIMINAL PUNISHMENT FOR VIOLATION OF REGULATION 


We do not object to these provisions as they relate to violations of the 
act itself, assuming, of course, that the statute enacted by the Congress 
is in other respects acceptable. We do strongly object to the proposal 
that any person who violates the rules and regulations to be issued by 
the Secretary of Labor be criminally punishable. . 
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We do not think that we or the Congress should be asked to buy such 
a pig ina poke. We think that the Congress should in general exer- 
cise caution before it makes violations of administrative regulations, 
as distinguished from statutes, crimmally punishable. 

In wartime it is no doubt necessary to resort to the drastic step of 
authorizing administrative agencies to issue regulations, violation 
of which is made criminal. That was, of course, extensively done in 
the price control and rationing and various other wartime programs, 
But we do not think it is in general sound peacetime practice. 


EMBEZZLEMENT OF UNION ASSETS 


Title V of S. 3097 makes it a Federal crime to embezzle the assets 
of any labor union. 

We are, of course, in agreement that embezzlement of the assets of 
unions should be criminal, just as any embezzlement is criminal. Em- 
bezzlement of union assets is criminal now under the laws of the 
various States. 

As respects the proposal that it be made also a Federal crime we 
have, however, two reservations. In the first place, we see no proposal 
that embezzlement of corporate assets be made a crime, though we 
dare say that from the standpoint of dollar volume there has been 
far more embezzlement of corporate than of union assets. 

In the second place, while we have no objection to a Federal statute 
making criminal the embezzlement of assets of international unions, it 
seems to us unwise for the Federal Government to reach so far into 
purely local matters as to make criminal the embezzlement of the 
assets of a local union by Federal law. 

If a secretary of a small local union in, say, Peoria, Ill., embezzles 
a few dollars, should that be a Federal cr ime? The idea strikes us as 
ridiculous. After all, one of the principal functions supposedly left 
to the States under our constitutional system is of dealing with ordi- 
nary crimes and misdemeanors. 


APPLICATION OF EMBEZZLEMENT PROVISION 


We therefore suggest that any provision as to embezzlement of union 
funds be applicable only to the funds of international unions. Simi- 
larly, it should apply only to embezzlement of the assets of corpora- 
tions engaged in interstate commerce, and not to small purely local 
businesses. 

The bill also makes it a Federal crime to make a false entry in any 
of the reports or records required to be kept by any union w ith intent 
to injure or defraud the union or its members or to deceive “anyone 
authorized or entitled to examine such books and reports” or to will- 
fully destroy any such books or records. The penalty for either 
offense is a fine of not more than $5,000 or imprisonment of not more 
than 5 years, or both (sec. 501). We do not object to these proposals. 

The administration bill also makes it a Federal crime for an em- 
ployer or person acting on his behalf to give any money or thing of 

value to any officer or other representative of a union “with intent to 
‘nfluence him with respect to any of his actions” as an officer or rep- 
resentative of the union. The punishment is a fine of not more than 
3 times the amount of the bribe or imprisonment of not more than 3 
years, or both (sec. 502 (a) ). 





a tes 2m 


rs. 7 


n 


ee Tf a ee 


oO 


Ses te 


Ss 


. a rw ® 


Nn = 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 83 


It is similarly made a crime for a union officer or representative to 


bribe an employer with respect to any labor-management relations 
matter (sec. 502 (b)). 


GAP IN TAFT-HARTLEY ACT 


These provisions are evidently intended to plug a gap in section 
302 (a) of the Taft-Hartley Act. That section, as it now stands, makes 
it a crime for any employer to pay any money or other thing of value 
“to any representative of his employees.’ 

Thus, if an employer bribes a union officer to break a strike, whether 
the payment comes within the present act depends on w hether the 
union whose official is bribed represents any of the employer’s em- 
ployees. The administration proposes to eliminate this loophole by 
making it unlawful for an employer to pay any person who represents 
any employees. 

We think this proposal is desirable, We stress, however, as we have 
already stated, that it does not begin to reach many of the types of 
management misconduct disclosed at the hearings before the select 
committee. 


This completes our comments on the details of the administration 


bill. 


PHILOSOPHICAL ATTITUDE OF LABOR 


Conclusion: In conclusion, Mr. Chairman and gentlemen, I would 
like to sum up the philosophical attitude of labor toward the legisla- 
tive area you are now entering. 

We know well the abuses which have led to this hearing today. We 
in the labor movement have been shamed by the sins of men who were 
not true to the trust reposed in them by working men and women. 

We in the AFL-CIO have met this problem head on. 
compromised with evil. We do not intend to compromise. 

Let me remind you gentlemen that even before the merger of the 
AFL and the CIO we were conscious of the need for some legislation. 
The two federations, as separate bodies, urged the Congress ‘to adopt 
disclosure legislation in the field of health and welfare plans, where 
millions of dollars are at stake. 

The merged labor movement, as one of its first acts, repeated that 
plea. On behalf of the AFL-CIO, I urged the Democratic Party to 
write such a plank into its 1956 platform and Secretary-Treasurer 
Schmitzler, representing the AFL-CIO, urged the Republican plat- 
form writers to do the same. 

Neither party did. The Congress still has not acted to safeguard 
the investment of millions of workers in these plans. 

We come before this committee with clean hands and with the clear 
knowledge that the great bulk of the American labor movement is 
clean, decent, and honest. 

We come before you, recognizing well the pressures that are upon 
you. We know that the lobbyists of the business groups will be here 
pleading for legislation that can only be characterized as repressive 
and, in fact, union busting. 

There will be testimony here from men whose sole desire is to de- 
stroy the labor movement; not clean up any spots of corruption. Such 
testimony, we submit, does not deserve your serious consideration. 


We have not 
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RESPONSIBILITY OF COMMITTEE 


The members of this committee, as I am sure each of you well 
knows, bear a grave responsibility. It is the responsibility to legis- 
late, or not to legislate, ina fair and judicious manner. You must not, 
I insist, act in the same atmosphere of hysteria as marked the passage 
of the Taft-Hartley law. You must weigh what you are doing on the 
scales of exact justice, keeping in mind the needs of workers, the great 
good their unions have done, the rights of management and the para- 
mount right of the general public. 

There is need for some legislation, as I have stated earlier. There 
is great inherent danger in some of the legislation now proposed, as 
I have pointed out. There will be hysterical cries for punitive legis- 
lation which is not and never will be justified. 


PRINCIPLES TO KEEP IN MIND 


Therefore, may I ask that you keep in mind: 

1. The great majority of the trade union movement and of its lead- 
ers are not crooks. 

2. The majority must not be punished because of the sins of the few. 

3. It would be criminal to adopt laws which would punish those 
who are the victims of the crooks by stripping their unions of their 
rights and powers. 

4. The self-regulatory steps which the AFL-CIO has taken and 
is continuing to take will, in the long run, prove far more effective 
than some of the legislation already proposed by those who do not 
understand the problems of workers or the operations of a trade union 
or even the temptations of the market place. 

5. Finally, that for every crooked trade-union leader engaged in 
the unsavory task of “selling out” the workers there is a crooked busi- 
nessman. We urge that you move against the crooks, whether in busi- 
ness or in labor; that you not move against the labor movement be- 
cause some crooks managed to infiltrate our ranks. 

Let me close, gentlemen, with this pledge on behalf of the leadership 
of the American Federation of Labor and Congress of Industrial Or- 
ganizations: We shall continue to fight crooks, Communists, rack- 
eteers, or anyone else who attempts to subvert the trade-union move- 
ment for evil purposes. 

Thank you for this opportunity to appear before you. 


MEMBERS OF LABOR ADVISORY COMMITTEE 


Senator Kennepy. Mr. Meany, you have devoted a good deal of 
your statement to criticizing my suggested legislation, and I am now 
going to place in the record in a little more detail than I did when I 
read them off to you, the names of the advisory committee who gave 
unanimous endorsement to the two bills that I have introduced. 

They are Prof. Archibald Cox of the Harvard Law School and 
former Chairman of the Wage Stabilization Board and Associate 
Solicitor of the Department of Labor; Prof. Philip Taft, professor of 
labor at Brown University and author of many articles on union struc- 
ture, and a longtime student of the American labor movement; Prof. 
Sumner Slichter, professor of economics at Harvard University; Prof. 
Richard Lester, professor of labor economics at Princeton University, 
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an arbitrator and author and consultant on labor affairs in New Jersey. 

The next is Prof. Douglas Brown, professor of labor economics at 
the Massachusetts Institute of Technology; Prof. Clyde Summers, 
professor of law at the Yale Law School, an arbitrator and author of 
many articles on the labor structure; Prof. Charles Myers, professor 
of industrial relations at MIT; Prof. Lloyd Reynolds, chairman of 
the economics department of Yale University, and Prof. Harry Wel- 
lington of the Yale Law School. 

This group unanimously approved both of the bills which you have 
discussed. , 

Mr. Meany. My only comment is, “God save us from our friends.” 

Senator Kennepy. I say that too, Mr. Meany. 

Now, Mr. Meany, I have gone through your testimony. As you 
know this subcommittee has a responsibility to act on legislative pro- 
posals, especially those made by the select committee in its first year 
covering the area of trusteeship, middlemen, elections, union democ- 
racy, finances, and Federal-State relationships, which we haven’t dis- 
cussed and which may be a secondary matter. 


OPPOSITION TO PENDING LEGISLATIVE PROPOSALS 


Looking through your suggestions, you have opposed, it seems to 
me, every legislative proposal that has been put before the subcommit- 
tee. You are in complete opposition to any of the proposals that I 
have put forward and complete opposition it seems to me to the 
proposals put forward by the administration, except in these areas: 

If I have left any out I want you or any member of your staff to add 
them. You urge the reporting forms be designed to avoid unneces- 
sary and burdensome detail. 

No. 2, you say: 

In the second place we urge that small local unions, those having a membership, 
say, of less than 200, be exempted from the financial reporting requirements. 

You say: 

In the third place, if a union should be required to make full public disclosure 
with respect to all aspects of their finances, certainly employers should at least 
be required to make similar public disclosures of their expenditures in the field 
of labor relations. 

Your fourth proposal is that the Department of Labor be given 
authority to examine records of unions and employers to check the 
accuracy of the financial reports that they have filed. 


INCREASE IN NLRB APPROPRIATIONS 


You suggest the appropriations for NLRB be increased sufficiently 
so that there can be more speed in handling the cases, and you make 
some suggestions as to revising the organization of the General Coun- 
sel’s staff. You then make the statement about the trial examiners, 
that thev should be confined to factual issues and to making sure 
the examiner was not arbitrary or capricious. 

You suggest that the Labor Department provide that international 
unions report the name of each subordinate body in trusteeship. 

In other words, your proposal on the matter of trusteeship is that 
the Department of Labor make a survey to find out how many locals 
are in trusteeship. 


25738—58 
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Mr. Meany. After the forms are amended to give them this infor- 
mation. 

Senator Kennepy. You say: 

We have already stated we believe employers should be required to file full 
financial reports relating to all of their labor-relations activities. 

You say you do not object to the proposal to make it a Federal 
crime to make a false entry in any reports or records to be required 
by any union with intent to injure or defraud the union or its members, 
and you refer to the penalty for either offense, and you say, “We do 
not object to those proposals.” 


LIMIT OF AFL-CIO RECOMMENDATIONS 


Outside of that, and there may be others that I could not find, that 
is the limit of your legislative recommendations, and you are opposed 
to all other proposals now put forward before the subcommittee. Is 
that a correct statement ? 

Mr. Meany. Did you mention the reporting of all unions, and the 
authority of the Secretary of Labor to make them public, providing 
employers do? 

Senator Kennepy. That may have been left out. 

I mentioned to make full public disclosure of all aspects of their 
finances, and the employers should be at least required to make similar 
public disclosure. You also said, “We propose also the Department 
of Labor be given authority to examine records” at the beginning of 
the next paragraph. 

The point I am making is that we have been given the responsibility 
of considering these matters, and I wanted to ‘find out whether those 
are your proposals for dealing with the problems ¢ 

Mr. Meany. Whatever is in this statement are our proposals for 
dealing with it. 

Senator Kennepy. I think I have summed them up as fairly as I 

‘an, and I don’t think I have left any out. On trusteeships, as I say, 
the only proposal is to make a survey as to how many are in tr usteeship, 
and on union democracy and elections as I understand it there were no 
proposals. 

On the middleman, there I think is agreement bet ween us as to what 
should be required. 

You also propose speeding up the procedures of the National Labor 
Relations Board. 

Mr. Meany. On trusteeships, I think we have a point there that this 
matter has certainly not been gone into. With all due respect to the 
group that you just read off, I don’t think they understand the subject, 
and I don’t think they have gone deeply enough into it and I don’t 
think that they come in contact with it. 


PERCENTAGE OF LOCALS IN TRUSTEESHIP 


Senator Kennepy. Well, I will say I have come in contact with the 
problem on the select committee, particularly in the operating engi- 
neers, where 18 percent of that union is in trusteeship. 

Mr. Meany. That is not so. You are all wrong in your figures, it is 
not so. 
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Senator Kennepy. What are the figures? Mr. Woll knows, as he 
was counsel to the operating engineers. 

Mr. Wow. There were approximately 12 or 13 locals 

Senator Kennepy. What percentage of the locals of the operating 
engineers is in trusteeship ? 

Mr. Wow. I think there were approximately three-hundred-and- 
some local unions, and 12 out of those. 

Mr. Meany. That would be 4 percent. 

Senator Kennepy. That strikes me as an inaccurate statement, but 
we can check it, and I believe we can have the staff check that statement 
for the record. 

(The following letter was later submitted for the record :) 


WasHinetTon, D. C., March 28, 1958. 
Hon. JOHN F. KENNEDY, 
United States Senate, 
Washington, D.C. 

DEAR SENATOR KENNEDY: Yesterday, when Mr. George Meany, president of the 
American Federation of Labor and Congress of Industrial Organizations, ap- 
peared and testitied before the Subcommittee on Labor of the Senate Committee 
on Labor and Public Welfare, you stated that 18 percent of the International] 
Union of Operating Engineers is in trusteeship. This percentage figure was ques- 
tioned and you then called upon me to supply a figure. I stated that to the best 
of my knowledge the International Union of Operating Engineers had approxi- 
mately 300 or more local union affiliates and that 12 or 13 of these local unions 
were in trusteeship or supervisorship. This figure was thereupon challenged 
by you. 

I was today informed by the International Union of Operating Engineers that 
as of January 31, 1958, which is the approximate time the Senate Select Committee 
on Improper Activities in the Labor or Management Field was engaged in con- 
ducting hearings into the affairs of that international union, the international 
had 376 parent local unions and 12 of such locals, or approximately 3.5 percent, 
were then under supervision. I have also been informed that the individual 
membership of that international on January 31, 1958 was 281,223 and that 
local unions embracing 50,710 of these members, or approximately 18 percent, 
were under supervision. I have also checked the Interim Report of the Senate 
Select Committee. On page 371 thereof it is stated that trusteeships or super- 
visorships have been imposed on 12 local unions of the International Union of 
Operating Engineers and that this represented approximately one-fifth of the 
total individual membership. 

In connection with these trusteeships or supervisorships, I believe I should 
call to your attention that one of the locals in that status, local union No. 3 
of San Francisco, Calif., has an individual membership of 21,802. This repre- 
sents almost half of the 50,710 individual members of the international union 
whose loeal union is under supervision. I feel certain you will agree that the 
Interim Report of the Senate Select Committee fully demonstrates that the 
welfare of the members of that local demanded the supervision imposed. 

I should also like to point out that the need for supervision over local union 
No. 542 of Philadelphia, Pa., which has 4,659 members, was confirmed by the 
United States District Court for the Eastern District of Pennsylvania in a 
decision rendered last summer and that such supervision has been continued by 
the international union pursuant to court order pending appeal. This appeal 
was decided 2 days ago by order of the United States Court of Appeals for the 
Third Cireuit directing the dismissal, for want of jurisdiction, of the litigation 
attacking the propriety of such supervision. 

Finally, I believe you will be greatly pleased to learn that Mr. Joseph J. 
Delaney, who succeeded Mr. William PB. Maloney as general president of the 
International Union of Operating Engineers on February 14, 1958, has ordered 
that local autonomy be restored to 5 of the 12 locals unions under supervision, 
effective next Monday, March 31, 1958, and that a review of the 7 remaining 
trusteeships is now being made with the end in view of restoring local autonomy 
as early as possible, consistent with the best interests and welfare of the 
membership. 

Sincerely, 
J. ALBERT WOLL. 
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Mr. Kennepy. Is it not a fact that two locals were in trusteeship for 
29 years? 

Mr. Wott. That is correct and it is also correct that one of the locals 
that is under supervision is in supervision under a court order. 

Senator Kennepy. Is it a fact that you had two locals of the union 
in trusteeship for 29 years? 

Mr. Wo tt, That is correct. 

Senator Kennepy. Is it a fact that 12 percent of the teamsters are 
in trusteeship ? 


Mr. Wout. That I don’t know. 


TRUSTEESHIPS IN FEDERAL UNION LOCALS 


Mr. Meany. Well, those are things that I think the survey will 
show, the extent of this thing. Now, certainly I have had two trustee- 
ships. I could take quite a while telling you the conditions in Chicago 
with these waste material sorters that Dorfman had as his front. 

That was his entry into the labor movement, and that gave him his 
identity, as it were, as a trade union official. The conditions there 
were completely rotten as far as trade union democracy was concerned. 
These people did not know anything about a union meeting. 

There was nothing at all, and all they knew about was a man by the 
name of Paul. He was the fellow who told them where to go to 
work and when and how, and not only did he control the workers, he 
controlled the employers. 

Now, we removed him and we held hearings for days and days, and 
he had a battery of lawyers and we removed him and he took an appeal 
to the convention. I put that under trusteeship in December of 1956, 
and it is now under trusteeship about 15 or 16 months. 

I could not in good conscience return that local union to its members 
at this time. I could not possibly do it. 


TRUSTEESHIP PROVISIONS IN KENNEDY BILL 


Senator Kennepy. You would not be required to under the pro- 
visions of this bill. 

Mr. Meany. I would under the provisions of this bill. It would be 
over a year. 

Senator Kennepy. All you have to do is give the reasons after a 
year as to why it was in trusteeship 

Now, Mr. Hoffa is the trustee of 16 locals. We had an example be- 
fore us of a case where there was a difficult situation, and he went in 
and he put in as trustee the very man who had been indicted for mal- 
practices involving union funds. 


I agree that abuses of trusteeship have occurred in only a few 
unions. 

Mr. Meany. We are not making the point, the final point that we 
do not believe there is any Federal legislation necessary. We don’t 
like this legislation, and we just don’t think that the select committee 
or anyone else has made a study of this to the point where we could 
have Federal legislation. 

That is why we are asking that the facts as to these trusteeships be 
reported to the Secret: iry of Labor, and then we would have something 
to work on together in this field. 
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I don’t know, maybe Federal legislation would be a good thing, but 
I certainly -an't say that on the basis of what has appeared now, or 
support a ‘pill such as is introduced which I don’t think covers the sub- 
ject at all. Could we place a Communist union under trusteeship 
under this bill ? 

Senator Kennepy. Yes, youcould. There is no question about that. 

Mr. Meany. There was a question in the minds of our attorneys who 
studied it. 


ALTERNATIVE PROPOSALS SOUGHT 


Senator Kennepy. Mr. Meany, having been through the Taft-Hart- 
ley hearings, which you made a reference to in 1947, as a member of 
the Labor Committee, it always seemed to me that one of the prob- 
lems in attempting to defeat what I think would be unfortunate lege. 
lation, was that there were no alternatives ever suggested by anyone in 
the labor movement which would have dealt with some of the problems 
which were disturbing the public. 

I am just concerned in this case that in attempting to prevent anti- 
labor legislation, which I am interested in preventing, I would be 
hopeful we would have at least reasonable alternative suggestions in 
these areas which members of the committee who are anxious to deal 
with these problems could support. 

I am not sure that looking through the list of recommendations 
which have been gathered here, that that represents a very substantial 
alternative which it is possible for members who are anxious to act in 
the interests of the labor movement can put their teeth into. 

Mr. Meany. Well, you are starting from a personal assumption 
there has got to be legislation in all of these fields, and I don’t start 
from that assumption. 

Senator Kennepy. I would start from the assumption that at least 
we should have consideration of alternatives, 

Mr. Meany. When I take 2 hours to read a statement to the sub- 
committee, that shows we gave the matter some consideration, Mr. 
Kennedy. 


PROBLEMS OF UNIONS NOT IN AFL-CIO 


Senator Kennepy. Mr. Meany, the only other question I have is 
this: While it is true that the AFL-CIO has done an excellent job in 
its codes, and while I thought the action in Miami which provided that 
the codes should be binding on all members of the AFL-CIO by the 
middle of April is good, the only other question now is the unions 
which are not members of the AFL-CIO. 

Those are the independent unions or unions which have been thrown 
out of the AFL-CIO for failing to meet the ethical practices standards. 

Now, how can the writ of the AFL-CIO or at least its ethical prac- 
tices code, be generally applied to these unions? If it cannot, is there 
any action we should take which would at least make sure that they 
meet these standards ? 

Mr. Meany. Naturally you can’t write legislation that would affect 
them and not affect the others. I feel that the action we have taken, 
even in these cases, has created a different atmosphere in the unions. 

Senator Kennepy. In the unions which have been expelled? 

Mr. Meany. Yes, and again I point to the longshoreman’s case. I 
again point to the longshoreman’s union which was expelled almost 5 
years ago. In your summation of our testimony, did you include the 
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fact that we want all unions now to report, and not just those who use 
the NLRB? 


DOUGLAS PENSION AND WELFARE BILL (8S. 2888) 


I think you overlooked my reference to the Douglas bill, to safe- 
guard or provide disclosure of operation of pension and w elfare funds, 

Senator Krennepy. As I am sure you know, I was chairman of the 
special subcommittee that consider ed the bill, and Tama cosponsor of 
it, and it has been reported out of our special committee to the full 
committee, and I am hopeful it will be reported to the floor. 

The question is, while the ethical practices codes may require stand- 
ards of conduct which the subcommittee would feel would be exem- 
plary among those members who live up to it, what about the team- 
sters, tor example, who have been thrown out of the AFL-CIO for 
failing to meet those standards ? 

Are you confident from what you said of your experience with the 
International Longshoremen that the expelling of the teamsters is 
going to make them meet your ethical standards? 

Mr. Meany. I don’t know. Since their convention the *y have pro- 
claimed that they are meeting the ethical standards. Just what will 
happen in that union will depend to a large degree, I imagine, on 
how much local law enforcement there is around the country, ‘of pres- 
ently existing laws. 

There are very few things that they have done that are not covered 
by existing law. 

But I am sure even in the case of the teamsters that any change will 
be for the better, even under the present situation. 

Senator McNamara. Mr. Chairman, I don’t have any particular 
questions. I notice in the reading of the last paragraph that Mr. 
Meany left out the word “C ommunist,” and he read “we shall con- 
tinue to fight crooks, and racketeers,” and he did not read the word 
“Communist” in that regard. 

I am sure it was inadv ertent. I think the record should include it, 
because I am sure that was the intention. 

Mr. Meany. Well, I certainly did not leave it out intentionally; I 
am sure of that. 

Senator McNamara. It might be misconstrued, and I want to 
straighten out the record and that was the purpose of my remark. 


FORMAL HEARINGS IN NLRB CASES 


I would ask the question, Has the Taft-Hartley Act provision re- 
quiring a formal] hearing in all NLRB cases, even those in which 
there are no issues or no substantial issues, contributed to stalling and, 
as you say, union-busting? Are they holding unnecessary hearings? 

Mr. Meany. Well, it has helped. The Tatt- Hartley Act contains 
all of the machinery ‘for unionbusting that an employer could wish to 
have, if he is willing and able to use that m: ichinery. There is a recent 
case in point, and a very good demonstration. 


USE OF TAFT-HARTLEY FOR DELAYS 


A notorious antiunion employer in the Southwest, the Brown & 
Root Co., started work on the Bull Shoals Dam in Arkansas in 1947. 
The building trades went in to organize that job. They secured suf- 
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ficient number of people to organize the job, and they went through 
all of the hearings and all of the procedures of the NLRB under 
Taft-Hartley, and they went through every court procedure that it is 
possible to bring under Taft-Hartley, and they won every decision. 

Every single decision was won by the building trades unions. There 
was no violence in the case, there was nothing of that nature, and 
it was a straight organizing job. President Truman dedicated that 
dam in 1952, 5 years later. Union membership was still denied and 
union representation was still denied to those thousands of men on 
that job despite the Taft-Hartley provisions, even though the very 
purpose of the basic law is to see to it that union representation 1s 
not denied to workers. 

So the unions were successful, and what did we get? We got every 
court decision, and I imagine some individuals perhaps collec “ted some 
back pay because of an unfair labor practice, and Brown & Root did 
not win a single decision before the Board, before the trial examiner, 
before the National Board, or before any of the courts all of the way 
down. But they very successfully used the procedures of the Taft- 
Hartley Act, and used the opportunities for delay. 

They very successfully kept their workers from being represented 
by a union, despite the expressed desire of those workers. 

I point that out, not as a normal case, but it is an indication of the 
potential of Taft-Hartley and what I think was the intent of the peo- 
ple who wrote Taft-Hartley, and the people who wrote Taft-Hartley 
were not Members of Congress. 

Senator McNamara, Mr, Chairman, I think all through the report 
of President Meany there is an indication that he believes that legis- 
lation should not apply similarly to nonprofit organizations as it does 
to profit organizations. I think in the hysteria . that has grown out 
of the McClellan committee hearings, this is sometimes overlooked. 
[ think this is an opportunity for me to point out that fact. 

That is all I have to say. 

Senator Kmnnepy. Senator Yarborough. 

Senator YarrorouGcH. In view of the lateness of the hour and the 
fact that the Senate is in session, I will waive the cross-examination. 

Senator Kennepy. The AFL-CIO codes of ethical practices will be 
made a part of the record, and also the letter of February 7 will be 
printed in the record at this point. 

(The codes referred to follow :) 


AFL-CIO CODES OF ETHICAL PRACTICES 
AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS 


FOREWORD 


The American Federation of Labor and Congress of Industrial Organizations 
is committed by word and’ deed, to the concept that free, democratic trade 
unionism must be clean, honest trade unionism. 

This handbook contains the sections of the AFL-CIO constitution relating to 
corrupt or communist efforts to infiltrate the labor movement; pertinent resolu- 
tions and policy statements adopted by the AFL-CIO Convention in 1955 and 
by subsequent meetings of the AFL-CIO Executive Council: and six codes of 
ethical practices prepared by the AFL-CIO Ethical Practices Committee and 
adopted by the Executive Council. 

I commend these documents to union members and officials as guides to help 
insure the continued healthy development of our American labor movement. 


Grorce Mrany, President. 
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1. AFL-CIO ConstITUuUTION—ON ETHICAL PRACTICES 


Article IT, Section 10: 


The objects and principles of this Federation are: 
* * * To protect the labor movement from any and all corrupt influences and 
from the undermining efforts of communist agencies and all others who are 


opposed to the basic principles of our democracy and free and democratic 
unionism. 


= * * * * + * 


Article VIII, Section 7: 

It is a basic principle of this Federation that it must be and remain free from 
any and all corrupt influences and from the undermining efforts of communist, 
fascist or other totalitarian agencies who are opposed to the basic principles 
of our democracy and of free and democratic trade unionism. The Executive 
Council, when requested to do so by the President or by any other member 
of the Executive Council, shall have the power to conduct an investigation, di- 
rectly or through an appropriate standing or special committee appointed by the 
President, of any situation in which there is reason to believe that any affiliate 
is dominated, controlled or substantially influenced in the conduct of its affairs 
by any corrupt influence, or that the policies or activities of any affiliate are 
consistently directed toward the advocacy, support, advancement or achieve- 
ment of the program or of the purposes of the.Communist Party, any fascist 
organization or other totalitarian movement. Upon the completion of such an 
investigation, including a hearing if requested, the Executive Council shall 
have the authority to make recommendations or give directions to the affiliate 
involved and shall have the further authority, upon a two-thirds vote, to suspend 
any affiliate found guilty of a violation of this section. Any action of the Execu- 
tive Council under this section may be appealed to the convention, provided, 
however, that such action shall be effective when taken and shall remain in 
full force and effect pending any appeal. 


Article XIII, Section 1 (da): 


The Committee on Ethical Practices shall be vested with the duty and re- 
sponsibility to assist the Executive Council in carrying out the constitutional 
determination of the Federation to keep the Federation free from any taint 
of corruption or communism, in accordance with the provisions of this con- 
stitution. 


2. AFL-CIO REesotuTion—On ETHICAL PRACTICES 


(Adopted by AFL-CIO Convention, December 1955) 


The democratic institutions of the United States of America were established 
on the foundation of honesty, integrity, responsibility. The free and democratic 
labor movement of our country similarly rests upon the foundations of brother- 
hood, honesty, and integrity. 

Any departure from the most exacting ethical principles is harmful not only 
to the people directly affected but to the whole fabric of our civilization. 

The American labor movement has ever been quick in its denunciation of 
public officials who betray their trust. We have been equally critical of busi- 
nessmen who have used corrupt methods and bribery to gain their selfish, 
acquisitive ends. We must be equally quick to recognize and condemn those 
instances of racketeering, corruption, and disregard for ethical standards when 
they occur inside our labor movement. 

The vast majority of labor union officials accept their responsibility and trust. 
They endeavor honestly to carry out the democratic will of their members and 
to discharge the duties of their office. Yet the reputations of the vast majority 
are imperiled by the dishonest, corrupt, unethical practices of the few who betray 
their trust and who look upon the trade union movement not as a brotherhood 
to serve the general welfare, but as a means to advance their own selfish pur- 
poses or to forward the aim of groups or organizations who would destroy our 
democratic institutions. By the adoption of the Constitution of the American 
Federation of Labor and Congress of Industrial Organizations, the American 
labor movement has clearly accepted the responsibility for keeping its own 
house in order and to protect the movement “from any and all corrupt in- 
fluences and from the undermining efforts of Communist agencies and all others 
who are opposed to the basic principles of our democracy and free and democratic 
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unionism.” Only by their wholehearted dedication to this constitutional ob- 
jective can labor unions meet their obligations to their memberships. Failure 
to meet these responsibilities can only result in governmental assumption of 
what are properly trade union functions. Reliance on the agencies of govern- 
ment for keeping our movement free from the infiltration of racketeers, crooks, 
Communists, Fascists, and other enemies of free democratic unionism would 
constitute a threat to the independence and freedom of the entire movement. 

Now, therefore, be it resolved: 

1. The First Constitutional Convention of the AFL-CIO calls upon all its 
affiliated national anc international unions to take whatever steps are necessary 
within their own organizations to effect the policies and ethical standards set 
forth in the constitution of the AFL-CIO. When constitutional amendments or 
changes in internal administrative procedures are necessary for the affiliated 
organizations to carry out the responsibilities incumbent upon autonomous 
organizations, such amendments and changes should be undertaken at the 
earliest practicable time. 

2. This First Constitutional Convention of the AFL-CIO pledges its full sup- 
port, good offices, and staff facilities of the AFL-CIO Committee on Ethical 
Practices to all national and international unions in their efforts to carry out 
and put into practice the constitutional mandate to keep our organization “free 
from any taint of corruption or Communism.” 


3. RESOLUTION ON PROCEDURES 
(Adopted by AFL-CIO Executive Council, June 1956) 


WHereas, Article II, Section 10 and Article VIII, Section 7, of the AFL-CIO 
Constitution provide that it is a basic principle of this Federation that it must 
be and remain free from any and all corrupt influences; and 

WHEREAS, Article VIII, Section 7, authorizes the Executive Council, upon the 
request of the President or any other member of the Executive Council, “to con- 
duct an investigation directly or through an appropriate standing committee or 
special committee appointed by the President, of any situation in which there is 
reason to believe that any affiliate is dominated, controlled or substantially 
influenced in the conduct of its affairs by any corrupt influence . . .”; and 

Whuereas, Article XIII, Section 1 (d) provides for a Committee on Ethical 
Practices which shall be vested with the duty and responsibility to assist the 
Executive Council in carrying out the above constitutional principles, and such 
committee has been appointed by the President with the approval of the Execu- 
tive Council; now, therefore, be it 

RESOLVED by the Executive Council of the American Federation of Labor 
and Congress of Industrial Organizations: 

1. That the Committee on Ethical Practices is vested with the authority of the 
Council to conduct formal investigations, including a hearing if requested, on 
behalf of the Council, into any situation in which there is reason to believe an 
affiliate is dominated, controlled or substantially influenced in the conduct of 
its affairs by any corrupt influence and in which such formal investigation is 
requested by the President or any member of the Executive Council. The Com- 
mittee shall report to the Executive Council the results of any such investigation 
with such recommendations to the Council as the Committee deems appropriate. 

2. The Committee is authorized, upon its own motion or upon the request of 
the President, to make such preliminary inquiries as it deems appropriate in 
order to ascertain whether any situations exist which require formal investiga- 
tion. The Committee will report to the Executive Council as to any situations in 
which it believes that formal investigation is required or desirable and shall 
undertake such formal investigation as provided in paragraph 1 of this resolution. 

3. The Committee is directed to develop a set of principles and guides for 
adoption by the AFL-CIO in order to implement the constitutional determina- 
tion that the AFL-CIO shall be and remain free from all corrupt influences. 
Upon the development of such recommended guides and principles, they shall be 
submitted by the Committee to the Executive Council for appropriate action. 


4. AFL-CIO STATEMENT REGARDING COOPERATION WitTH ALL APPROPRIATE 
Pusiic AGENCIES INVESTIGATING RACKETEERING 


(Adopted by the AFL-CIO Executive Council, January 28, 1957) 


The American Federation of Labor and Congress of Industrial Organizations 
is pledged both by its constitution and by fundamental principles of trade union 
morality to keep the labor movement free from any taint of corruption. 
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While the AFL-CIO has its own responsibility for keeping its house in order 
and is attempting to meet this obligation to the best of its ability, this does not 
in any sense mean that appropriate agencies of government and the public do not 
have rights, obligations and responsibilities in eliminating racketeering and cor- 
ruption from all segments of American life, including the labor movement. 

No institution or agency, whether labor or business, public or private, enjoys 
special immunity from the equal application of the laws, from appropriate in- 
vestigation by duly constituted legislative committees and from scrutiny of its 
operations by the members of the press or the general public. 

Investigations by fair and objective legislative committees in the field of labor- 
management relations have been of tremendous help in eliminating abuses in this 
area. 

The investigation conducted by the LaFollette Committee exposing as it did, 
unsavory and illegal practices on the part of important business interests, con- 
tributed greatly to the enactment of the Wagner Act and to the elimination of 
employer practices which prevented union organization and caused strife and 
violence in labor-management relations. The recent investigation by the Douglas 
subcommittee of the Senate Labor Committee, exposing as it did, instances of 
corruption and improper conduct by labor officials and others in the handling of 
health and welfare funds, has provided for the public and the labor movement in- 
valuable information which has laid the foundation for proposed disclosure legis- 
lation in this field, endorsed by the AFL-CIO, and which in addition, has enabled 
the AFL-CIO and its affiliates to do a better job of keeping their house in order. 
Both law enforcement agencies, in the interest of enforcing law, and legislative 
committees in the interest of enacting corrective legislation, by reason of their 
power and authority to subpoena witnesses and to place them under oath, as well 
as their superior investigatorial facilities, have means beyond those of the labor 
movement to expose and bring to light corrupt influences. 

It goes almost without saying that law enforcement agencies, legislative com- 
mittees, and the labor movement itself share the common responsibility of con- 
ducting investigations fairly and objectively, without fear or favor and in keep- 
ing with due process concepts firmly imbedded in the tradition and constitution 
of our great country. It is a firm policy of the AFL-CIO that the highest ethical 
standards be observed and vigorously followed by all officials of the AFL-CIO 
and its affiliates in the conduct of their offices, in the handling of trade union 
and welfare funds, and in the administration of trade union affairs. Trade union 
and welfare funds are the common property of the members of our unions and 
must, therefore, be administered as a high and sacred trust for their benefit. 

The AFL-CIO is determined that any remaining vestiges of racketeering or 
corruption in unions shall be completely eradicated. We believe that Congress, 
in the interest of enacting corrective legislation, if the same be deemed and found 
necessary, has the right, through proper committees, to investigate corruption 
wherever it exists, whether in labor, industry or anywhere else. 

It is the firm policy of the AFL-CIO to cooperate fully with all proper legis- 
lative committees, law enforcement agencies and other public bodies seeking 
fairly and objectively to keep the labor movement or any other segment of our 
society free from any and all corrupt influences. This means that all officials 
of the AFT—CIO and its affiliates should freely and without reservation answer 
all relevant questions asked by proper law enforcement agencies, legisaltive com- 
mittees and other public bodies, seeking fairly and objectively to keep the labor 
movement free from corruption. We recognize that any person is entitled, in the 
exercise of his individual conscience, to the protection afforded by the Fifth 
Amendment and we reaffirm our conviction that this historical right must not be 
abridged. It is the policy of the AFL-CIO, however, that if a trade union 
official decides to invoke the Fifth Amendment for his personal protection and 
to avoid scrutiny by proper legislative committees, law enforcement agencies or 
other public bodies into alleged corruption on his part, he has no right to con- 
tinue to hold office in his union. Otherwise, it becomes possible for a union offi- 
cial who may be guilty of corruption to create the impression that the trade 
union movement sanctions the use of the Fifth Amendment, not as a matter of 
individual conscience, but as a shield against proper scrutiny into corrupt in- 
finences in the labor movement. 
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ETHICAL PRACTICES CODE I—LOCAL UNION CHARTERS 


(Approved by the AFL-CIO Executive Council, August 29, 1956) 


The AFL-CIO, as one of its specific objectives, has a constitutional mandate “to 
protect the labor movement from any and all corrupt influences * * *” 

The Committee on Ethical Practices has been vested by the AFL-CIO consti- 
tution with the “duty and responsibility” to assist the Executive Council in its 
determination to keep the AFL-CIO “free from any taint or corruption * * *” 

As the Statement on Ethical Practices adopted unanimously by our First Con- 
stitutional Convention pointed out, “The vast majority of labor union officials 
accept their responsibility and trust * * *. Yet the reputations of the vast ma- 
jority are imperiled by the dishonest, corrupt, unethical practices of the few 
who betray their trust and who look upon the trade union movement not as a 
brotherhood to serve the general welfare, but as a means to advance their own 
selfish purposes * * *” 

The statement of our constitutional convention specifically called upon our 
affiliated national and international unions “to take whatever steps are necessary 
within their own organizations to effect the policies and ethical standards set 
forth in the constitution of the AFL-CIO.” The same resolution pledged the 
“full support, good offices and staff facilities” of the Ethical Practices Committee 
to our affiliated national and international unions in “their efforts to carry out 
and put into practice the constitutional mandate” to keep our organization free of 
corruption. 

At its June 1956 meeting the Executive Council directed the Committee on 
Ethical Practices “to develop a set of principles and guides for adoption by the 
AFL-CIO in order to implement the constitutional determination that the AFL— 
CIO shall be and remain free from all corrupt influences” and directed that such 
recommended guides and principles be submitted to the Council. 

In accordance with these constitutional responsibilities and mandates, the Com- 
mittee on Ethical Practices, in the period since its formal creation, undertook an 
analysis of the issuance of local union charters as it relates to the problem of 
corruption. The code recommended in this report is the first in a series which the 
Committee plans to develop in accordance with the Executive Council’s direction. 

The Committee found that in this area, as in the field of union welfare funds, 
the instances of corruption are relatively rare. The vast majority of local union 
charters are issued by the affiliated national and international unions of the 
AFL-CIO for legitimate trade union purposes and without any taint or possibility 
of corruption. In a few instances, however, local union charters have fallen in 
the hands of corrupt individuals who have used these charters for their own 
illicit purposes instead of legitimate trade union objectives. 

The possession of charters covering “paper locals” has enabled such racketeers 
to victimize individual workers, employers and the general public, while giving 
a black eye to the labor movement. They have used these charters to enter 
into conspiracies with corrupt employers to prevent, for a price, the genuine 
organization of workers into legitimate unions, thus depriving these workers of 
the benefit of honest collective bargaining agreements. These racketeers also 
use a charter as a basis to falsely invoke the collective strength of the trade union 
movement for their illegitimate ends, thus demeaning the trade union’s historic 
respect for the legitimate picket line, and injuring honest businessmen in the 
conduct of their affairs. A local union charter, improperly issued, can be used 
to control a local union unit vote, which negates the legitimate unit vote of bona 
fide local unions and thus subverts the democratic process within the trade union 
movement at various levels. A racketeer treats a charter as a “hunting license” 
to invade the jurisdictions of other national or international unions, in the inter- 
ests only of corruption and dishonest gain, and to cloak with a respectable name 
a whole range of nefarious and corrupt activities. 

Such corrupt practices are not widespread. But even the few instances in 
which local union charters have been corruptly used are too many. The name 
of the AFI-CIO, and of the national and international unions affiliated with it, 
must always be a hallmark of ethical trade union practices. 

Scrupulous adherence, the Committee believes, to certain traditional practices 
and principles of the trade union movement with reference to the issuance of 
local union charters will serve to prevent and to eliminate the specific evils in this 
area. 
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The basic principle with reference to the issuance of a local union charter is 
that the charter is, in all unions, a solemn instrument establishing a subordi- 
nate or affiliated body of the international union, composed of organized workers 
in a particular subdivision of the union. The Commitiee has made a study of 
the practices and constitutions of a greater number of national and international 
unions with respect to the issuance of local union charters. In the vast majority 
of cases, the Committee found, there is a constitutional prohibition against the 
issuance of charters in the absence of application by a minimum number of bona 
fide employees, eligible for membership in the union, within the jurisdiction 
covered by the charter. 

The specific rules governing the issuance of charters necessarily vary greatly 
from union to union. And each national and international union, as part of its 
autonomous right, has complete authority to prescribe the particular procedures 
governing the issuance of local union charters. But whatever the particular 
procedures, each autonomous union has the duty to see to it that the purpose of 
issuing local union charters is to promote the general welfare of workers. The 
constitution of the AFL-CIO makes it clear that no affiliate has an autonomous 
right to permit corrupt or unethical practices which endanger the good name of 
the trade union movement. 

The Committee believes that implementation and enforcement of the basic 
principle that local union charters are to be issued only to give recognition to 
workers joining together in a subordinate or affiliated body of a national or 
international union, which is in fact expressed in the vast majority of union 
constitutions, will provide an effective method of preventing the kind of evils 
described in this statement. 

Therefore, the Ethical Practices Committee, under the authority vested in it by 
the constitution of the AFL-CIO and pursuant to the mandate of the first consti- 
tutional convention of the AFL-CIO, recommends that the Executive Council of 
the AFL-CIO adopt the following policies to safeguard the good name of the 
AFL-CIO and its affiliated unions and to prevent any taint or possibility of corrup- 
tion in the issuance of local union charters: 

1. A local union charter, whether issued by the AFL-CIO or by a national or 
international union affiliated with the AFL-CIO, should be a solemn instrument 
establishing a subordinate or affiliated body. To assure this, the AFL-CIO and 
each national and international union, by constitution or administrative regula- 
tion, should require, for issuance of a local union charter, application by a group 
of bona fide employees, eligible for membership in the union, within the juris- 
diction covered by the charter. 

2. The purpose of issuing such charters should be to promote the general wel- 
fare of workers and to give recognition to their joining together in a subordinate 
or affiliated body. 

3. A charter should never be issued to any person or persons who seek to use 
it as a “hunting license” for the improper invasion of the jurisdictions of other 
affiliated unions. 

4. A charter should never be issued or permitted to continue in effect for a 
“paper local” not existing or functioning as a genuine local union of employees. 

5. A charter should never be issued to persons who are known to traffic in local 
union charters for illicit or improper purposes. 

6. The provision of the AFL-CIO constitution prohibiting the AFL-CIO and 
any affilinted national or international union from recognizing any subordinate 
organization that has been suspended or expelled by the AFL-CIO or any national 
or international union plainly includes and prohibits the issuance of a local 
union charter by the AFT.—CIO or any affiliated national or international union to 
anv gronn of individuals or any individual suspended or expelled from the 
AFI-CIO or any affiliated national or international union for corruption or un- 
ethies! nractices. 

7. The AFI-CIO and each national and international union shall take prompt 
action to eliminate any loonholes through which local union charters have been 
or can he issned or permitted to continue in effect contrary to these policies. 

8. The AFI-CIO and each national and international union shall take nrompt 
action to insure the forthwith withdrawal of local union charters which have 
been issued and are now outstanding in violation of these policies. 


ETHICAL PRACTICES CODE TI—HEALTH AND WELFARE FUNDS 


(Approved by the AFL-CIO Executive Council, January 31, 1957) 


At its June 1956 meeting the Executive Council directed the Committee on 
Ethical Practices “to develop a set of principles and guides for adoption by the 





ao Vv eeu” 


it 


rt 
e 


he 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 97 


AFL-CIO in order to implement the constitutional determination that the AFL— 
CIO shall be and remain free from all corrupt influences” and directed that such 
recommended guides and principles be submitted to the Council. In accordance 
with this direction, and its constitutional responsibilities, the Committee on 
Ethical Practices submitted to the Executive Council at its August 1956 meeting 
the first of a proposed series of recommended codes. This code covering the 
issuance of local union charters was unanimously adopted by the Council. 

This report, and the recommended code contained in it, is the second in the 
series which the Committee, in accordance with the Council’s direction, is 
developing to implement the constitutional mandate that the AFL-CIO shall be 
and remain free from any and all corrupt influences and the determination of 
the first Constitutional Convention of the AFL-CIO that the reputations of the 
vast majority of labor union officials, who accept their responsibilities and trust, 
are “imperiled by the dishonest, corrupt, unethical practices of the few who 
betray their trust and who look upon the trade union movement not as a 
brotherhood to serve the general welfare, but as a means to advance their own 
selfish purposes, * * *” 

Both the American Federation of Labor and the Congress of Industrial Organi- 
gations prior to the merger of these two organizations into the AFL-CIO gave 
thorough consideration to the subject of Health and Welfare Funds. This sub- 
ject was also considered by and dealt with by the First Constitutional Convention 
of the AFL-CIO and a resolution dealing with this subject matter was adopted by 
that convention. 

As stated in the resolution adopted by the First Constitutional Convention of 
the AFL-CIO, the task of administering and operating health and welfare pro- 
grams which have been developed through collective bargaining has placed 
heavy new responsibilities upon the shoulders of trade union officials. The 
funds involved are paid for through the labor of the workers covered by the 
plans: They must be administered, therefore, as a high trust for the benefit 
only of those workers. 

Most trade union officials have been faithful to the high trust which has been 
imposed upon them because of the devleopment of health and welfare funds. 
The malfeasances of a few, however, have served to bring into disrepute not only 
the officials of the particular unions involved, but also the good name of the entire 
American labor movement. For this reason, it is imperative that the AFL-CIO 
and each of the national and international unions affiliated with it rigorously 
adhere to the highest ethical standards in dealing with the subject of health and 
welfare funds. 

For these reasons, the Ethical Practices Committee, under the authority vested 
in it by the Constitution of the AFL-CIO and pursuant to the mandate of the 
First Constitutional Convention of the AFL-CIO, recommends that the Executive 
Council of the AFL-CIO adopt the following policies to safeguard the good 
name of the AFL-CIO and its affiliated unions: 

1. No union official who already receives full-time pay from his union shall 
receive fees or salaries of any kind from a fund established for the provision 
of a health, welfare, or retirement program. Where a salaried union official 
serves as employee representative or trustee in the administration of such pro- 
grams, such service should be regarded as one of the functions expected to be 
performed by him in the normal course of his duties and not as an extra fune- 
tion requiring further compensation from the welfare fund. 

2. No union official, employee or other person acting as agent or representative 
of a union, who exercises responsibilities or influence in the administration of 
welfare programs or the placement of insurance contracts, should have. any 
compromising personal ties, direct or indirect, with outside agencies such as 
insurance carriers, brokers, or consultants doing business with the welfare 
plan. Such ties cannot be reconciled with the duty of a union official to be 
guided solely by the best interests of the membership in any transactions with 
such agencies. Any union official found to have such ties to his own personal 
advantage or to have accepted fees, inducements, benefits or favors of any kind 
from any such outside agency, should be removed. This principle, of course, 
does not prevent the existence of a relationship between a union officer or em- 
ployee and an outside agency where— 


(a) no substantial personal advantage is derived from the relationship, 
and 
(b) the outside agency is one in the management of which the union 
participates, as a union, for the benefit of its members. 
8. Complete records of the financial operations of all welfare funds and pro- 
grams should be maintained in accordance with the best accounting practice. 
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Each such fund should be audited regularly by internal auditors. In addition, 
each such fund should be audited at least once each year, and preferably semi- 
annually, by certified public or other independent accountants of unquestioned 
professional integrity, who should certify that the audits fully and compre- 
hensively show the financial condition of the fund and the results of the opera- 
tion of the fund. 

4. All audit reports should be available to the membership of the union and 
the affected employees. 

5. The trustees or administrators of welfare funds should make a full dis- 
closure and report to the beneficiaries at least once each year. Such reports 
should set forth, in detail, the receipts and expenses of the funds; all salaries 
and fees paid by the fund, with a statement of the persons to whom paid; the 
amount paid and the service or purpose for which paid; a breakdown of insur- 
ance premium paid, if a commercial insurance carrier is involved, showing, 
insofar as possible, the premiums paid, dividends, commissions, claims paid, 
retentions, and service charges; a statement of the person to whom any com- 
missions or fees of any kind were paid; a financial statement on the part of the 
insuring or service agency, if an agency other than a commercial insurance car- 
rier is employed; and a detailed account of the manner in which the reserves 
held by the fund are invested. 

6. Where health and welfare benefits are provided through the use of a com- 
mercial insurance carrier, the carrier should be selected through competitive bids 
solicited from a substantial number of reliable companies, on the basis of the 
lowest net cost for the given benefits submitted by a responsible carrier, taking 
into consideration such factors as comparative retention rates, financial respon- 
sibility, facilities for and promptness in servicing claims, and the past record 
of the carrier, including its record in dealing with trade unions representing its 
employees. 

The trustees of the fund should be required to include in reporting to the mem- 
bership the specific reasons for the selection of the carrier finally chosen. The 
earrier should be required to warrant that no fee or other remuneration of any 
kind has been paid directly or indirectly to any representative of the parties in 
in connection with the business of the fund. 

7. Where a union or union trustees participate in the administration of the 
investment of welfare fund reserves, the union or its trustees should make every 
effort to prohibit the investment of welfare fund reserves in the business of any 
contributing employer, insurance carrier, or agency doing business with the fund, 
or in any enterprise in which any trustee, officer, or employee of the fund has a 
personal financial interest of such a nature as to be affected by the fund’s invest- 
ment or disinvestment. 

(This is not to be construed as preventing investment in an enterprise in which 
a union official is engaged by virtue of his office, provided (i) no susbtantial 
personal advantage is derived from the relationship, and (ii) the concern or 
enterprise is one in the management of which the union participates for the 
benefit of its members. ) 

8. Where any trustee, agent, fiduciary, or employee of a health or welfare 
program is found to have received an unethical payment, the union should insist 
upon his removal and should take appropriate legal steps against both the party 
receiving and the party making the payment. Where health and welfare funds 
are negotiated or administered by local unions or by other organizations subordi- 
nate to or affiliated with a national or international union, provision shonld be 
made to give the national or international union the authority to andit such funds 
and to apply remedies where there is evidence of a violation of ethical standards. 

9. Every welfare program should provide redress against the arbitrary or 
unjust denial of claims so as to afford the individual member prompt and effective 
relief where his claim for benefits has been improperly rejected. Every program 
should provide for the keeping of complete records of the claims experience so 
that a constant check can be maintained on the relationship between claims and 
premiums and dividends, and on the utilization of the various benefits. 

10. The duty of policing and enforcing these standards is shared by every 
union member, as well as by local, national, and international officials. The 
best safeguard against abuses lies in the hands of a vigilant, informal. and active 
membership, jealous of their rights and interests in the operation of health and 
welfare programs, as well as any other trade-union program. As a fundamental 
part of any approach to the problem of policing health and welfare funds, affili- 
ated unions, through education, publicity, and discussion programs, should seek 
to develop the widest possible degree of active and informed interest in all phases 
of these programs on the part of the membership at large. International unions 
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should, wherever possible, have expert advice available for the negotiation, estab- 
lishment, and administration of health and welfare plans, and should provide 
training for union representatives in the techniques and standards of proper 
administration of welfare plans. 

11. Where constitutional amendments or changes in internal administrative 
procedure are necessary to comply with the standards herein set forth, such 
amendments and changes should be undertaken at the earliest practicable time. 


ETHICAL PRACTICES CODE ITI—RACKETERRS, CROOKS, COM MUNISTS, AND FASCISTS 
(Approved by the AFL-CIO Executive Council, January 31, 1957) 


This is the third in a series of recommended codes which the Committee on 
Ethical Practices has developed in accordance with the direction of the Executive 
Council that it should “develop a set of principles and guides for adoption by the 
AFL-CIO in order to implement the constitutional determination that the AFL- 
CIO shall be and remain free from all corrupt influences.” 

Article VIII, Section 7 of the Constitution of the AFL-CIO establishes that 
“it is a basic principle of this Federation that it must be and remain free from 
any and all corrupt influences and from the undermining efforts of communist, 
fascist or other totalitarian agencies who are opposed to the basic principles of 
our democracy and of free and democratic trade unionism.” Under this con- 
stitutional provision there is no room within the Federation or any of its affili- 
ated unions for any person in a position of leadership or responsibility who is a 
crook, a racketeer, a communist or a fascist. And it is the obligation of every 
union affiliated with the AFL-CIO to take appropriate steps to ensure that this 
principle is complied with. 

To be sure, neither the AFL-CIO nor its affiliated unions are law-enforcing 
agencies. It is not within the purview or authority of a trade union to convict 
its members of a violation of statutory law. But it is the duty and respon- 
sibility of each national and international union affiliated with the federation 
to see to it that it is free of all corrupt, communist or fascist influences. Con- 
sequently, a trade union need not wait upon a criminal conviction to bar from 
office corrupt, communist, or fascist influences. The responsibility of each union 
to see to it that it is free of such influences is not a responsibility placed upon 
our unions by law. It is a responsibility which rests upon our unions by the 
AFL-CIO Constitution and by the moral principles that govern the trade-union 
movement. Eternal vigilance in this area is the price of an honest, democratic 
trade-union movement. 

It is not possible, nor is it desirable, to set down rigid rules to determine 
whether a particular individual in a position of responsibility or leadership in 
the trade-union movement is a crook, a racketeer, a communist, or a fascist. 
Obviously, if a person has been convicted of a crime involving moral turpitude 
offensive to trade union morality, he should be barred from office or respon- 
sible position in the labor movement. Obviously also, a person commonly known 
to be a crook or racketeer, should not enjoy immunity to prey upon the trade- 
union movement because he has somehow managed to escape conviction. In the 
same manner, the fact that a person has refrained from formally becoming a 
member of the Communist Party or a fascist organization should not permit him 
to hold or retain a position of responsibility or leadership in the trade-union 
movement if, regardless of formal membership, he consistently supports or 
actively participates in the activities of the Communist Party or any fascist or 
totalitarian organization. 

In this area, as in all others, determinations must be made as a matter of 
commonsense and with due regard to the rights of the labor unions and the 
individuals involved. 

On the basis of these considerations, the Ethical Practices Committee, under 
the authority vested in it by the Constitution of the AFL-CIO, pursuant to the 
mandate of the First Constitutional Convention of the AFL-CIO, recommends 
that the Executive Council of the AFL-CIO adopt the following policies to safe- 
guard the good name of the AFL-CIO and its affiliated unions: 

1. The AFL-CIO and each of its affiliated unions should undertake the obliga- 
tion, through appropriate constitutional or administrative measures and orderly 
procedures, to insure that no persons who constitute corrupt influences or 
practices or who represent or support communist, fascist or totalitarian agencies 
should hold office of any kind in such trade unions or organizations. 

2. No person should hold or retain office or appointed position in the AFL-CIO 
or any of its affiliated national or international unions or subordinate bodies 
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thereof who has been convicted of any crime involving moral turpitude offensive 
to trade-union morality. 

8. No person should hold or retain office or appointed position in the AFL-CIO 
or any of its affiliated national or international unions or subordinate bodies 
thereof who is a member, consistent supporter, or who actively participates in the 
movement and its good name for corrupt purposes, whether or not previously 
convicted for such nefarious activities. 

4. No person should hold or retain office or appointed position in the AFL-CIO 
or any of its affiliated national or international unions or subordinate bodies 
thereof who is a member, consistent supporter or who actively participates in the 
activities of the Communist Party or of any fascist or other totalitarian organiza- 
tion which opposes the democratic principles to which our country and the 
American trade-union movement are dedicated. 


ETHICAL PRACTICES CODE IV—-INVESTMENTS AND BUSINESS INTERESTS OF 
UNION OFFICIALS 


(Approved by the AFL-CIO Executive Council, January 31, 1957) 


This is the fourth in a series of recommended codes which the Committee on 
Ethical Practices has developed in accordance with the direction of the Executive 
Council that it should “develop a set of principles and guides for adoption by the 
AFL-CIO in order to implement the constitutional determination that the AFL- 
CIO shall be and remain free from all corrupt influences.” Prior codes have dealt 
with the issuance of local union charters; welfare funds; racketeers, crooks, and 
communists. The code herein recommended deals with conflicts of interest in the 
investment and business interests of union officials. 

It is too plain for extended discussion that basic ethical principle in the 
conduct of trade-union affairs is that no responsible trade-union official should 
have a personal financial interest which conflicts with the full performance of 
his fiduciary duties as a workers’ representative. 

Obviously an irreconcilable conflict of interest would be present if a trade-union 
official, clothed with responsibility and discretion in conducting the representation 
of workers, simultaneously maintains a substantial interest in the profits of the 
employer of the workers whom he is charged with representing. Even though, in 
a particular instance, there may be no actual malfeasance in the representation 
of the employees involved, the opportunity for personal gain at the expense of the 
welfare of the employees whom the union official represents obviously exists. 

Such a simple case, however, does not fully present the problems which exist, 
or may exist, in this area. There may be cases in which the conflict of interests 
is not so clear, but nevertheless exists. There are, on the other hand, forms of 
private investment which seem wholly devoid of any possibility of corruption 
or dereliction in trade-union responsibility. It will be the purpose of this report 
to discuss some of the varying situations which may arise in this area and, 
on the basis of such discussion, to present a recommended code of minimum 
standards to which the Committee believes all trade-union officials should adhere 
in their investment and business interests. 

The problems in this area, of course, could all be eliminated by adoption of 
the simple principle that no trade-union official should, under any circumstances, 
use his own personal funds or property in any form of business enterprise or 
investment. But the committee feels that it is both unnecessary and unwise to 
establish such a rigid standard for trade-union officials; union officers and agents 
should not be prohibited from investing their personal funds in their own way in 
the American free-enterprise system so long as they are scrupulously careful to 
avoid any actual or potential conflict of interest. The American trade-union 
movement does not accept the principle that either its members or its leaders 
should own no property. Both union leaders and members have the right to set 
aside their own personal reserves for themselves and their families, and to invest 
and use those reserves in legitimate ways. 

But the trade-union leader does have certain special responsibilities which he 
must assume and respect because he serves as a leader in the trade-union move- 
ment. And those responsibilities, the Committee believes, necessarily imply 
certain restraints upon his right to engage in personal investment, even with 
his own funds and on his own time. In a sense, a trade-union official holds a 
position comparable to that of a public servant. Like a public servant, he has 
a high fiduciary duty not only to serve the members of his union honestly and 
faithfully, but also to avoid personal economic interest which may conflict or 











UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 101 


eopear to conflict with the full performance of his responsibility to those whom 
e serves. 

Like public servants, trade-union leaders ought to be paid compensation com- 
mensurate with their services. But, like public servants, trade-union leaders 
must accept certain limitations upon their private activities which result from 
the nature of their services. Indeed, the nature of the trade-union movement 
and the responsibilities which necessarily must be accepted by its leaders, make 
the strictest standards with respect to any possible conflict of interest properly 
applicable. 

It is plain, as already stated, that a responsible trade-union official should not 
be the owner in whole or in part of a business enterprise with which his union 
ae collectively on behalf of its employees. The conflict in such a case 
s clear. 

It is almost equally clear, the Committee believes, that a trade-union official 
should not be the owner of a business enterprise which sells to, buys from, or in 
other ways deals, to any significant degree, with the enterprise with which he 
conducts collective bargaining. Again, the possibility that the trade-union official 
may be given special favors or contracts by the employer in return for less than 
discharge of his obligations as a trade-union leader, exists. 

Somewhat different considerations, however, apply to the ownership, through 
purchase on the open market or other legitimate means, of publicly traded 
securities. Employee ownership of stock is certainly a fairly common practice 
in American life. Often, indeed, there are special stock purchase plans designed 
to stimulate such employee investments. 

On the other hand, ownership, even of publicly traded securities, in sufficient 
amounts to influence the course of management decision seems to the Committee 
—_o with the proper representation of the employees by a trade-union 
official. 

The Committee believes, therefore, that the minimum standards of ethical 
conduct in this area should not forbid all investment by a trade-union official in 
the corporate securities of companies employing the workers he represents. Such 
investment by a trade-union official, however, should always be subject to the 
restriction that it is not acquired in an illegitimate or unethical manner, that it 
is limited to securities which are publicly traded, and that his interest should 
never be large enough so as to permit him to exercise any individual influence on 
the course of corporate decision. 

There is nothing in the essential ethical principles of the trade-union move- 
ment which should prevent a trade-union official, at any level, from investing per- 
sonal funds in the publicly traded securities of corporate enterprises unrelated 
to the industry or area in which the official has a particular trade-union re- 
sponsibility. Such securities offer a wide choice of investment and are, gener- 
ally speaking, so far removed from individual stockholder control or influence 
that with the exceptions above noted, there is no reason to bar investment by 
trade-union officials. 

The same principles apply with respect to privately owned or closely held busi- 
nesses which are completely unrelated to the industrial area in which the trade- 
union leader serves. 

On the basis of these considerations, the Ethical Practices Committee, under 
the authority vested in it by the Constitution of the AFL-CIO and pursuant to 
the mandate of the First Constitutional Convention of the AFL-CIO, recom- 
mends that the Executive Council of the AFL-CIO adopt the following policies 
to safeguard the good name of the AFL-CIO and its affiliated unions: 

1. No responsible trade-union official should have a personal financial interest 
which conflicts with the full performance of his fiduciary duties as a workers’ 
representative. 

2. No responsible trade-union official should own or have a substantial business 
interest in any business enterprise with which his union bargains collectively, 
or in any business enterprise which is in competition with any other business en- 
terprise with which his union bargains collectively. 

8. No responsible trade-union official should own or have a substantial busi- 
ness interest in a business enterprise a substantial part of which consists of 
buying from, selling to, or otherwise dealing with the business enterprise with 
which his union bargains collectively. 

4. The provisions of paragraphs 2 and 3 above do not apply in the case of an 
investment in the publicly traded securities of widely held corporations which 
investment does not constitute a substantial enough holding to affect or influence 
the course of corporate decision. 

5. No" responeible trade union official should accept “kickbacks,” under-the- 
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table payments, gifts of other than nominal value, or any personal payment of 
any kind other that regular pay and benefits for work performed as an employee 
from an employer or business enterprise with which his union bargains col- 
lectively. 

6. The policies herein set forth apply to: (a) all officers of the AFL-CIO and 
all officers of national and international unions affiliated with the AFL-CIO, 
(b) all elected or appointed staff representatives and business agents of such 
organizations, and (c) all officers of subordinate bodies of such organizations 
who have any degree of discretion or responsibility in the negotiation of collec- 
tive bargaining agreements or their administration. 

7. The principles herein set forth apply not only where investments are made 
by union officials, but also where third persons are used as blinds or covers to 
conceal the financial interests of union officials. 


ETHICAL PRACTICES CODE V—FINANCIAL PRACTICES AND PROPRIETARY ACTIVITIES OF 
UNIONS 
(Approved by the AFL-CIO Executive Council, May 22, 1957) 

This is the fifth in a series of recommended codes which the Committee on 
Ethical Practices has developed in accordance with the direction of the Execu- 
tive Council that it should “develop a set of principles and guides for adoption 
by the AFL-CIO in order to implement the constitutional determination that the 
AFL-CIO shall be and remain free from all corrupt influences.” On August 29, 
1956, the Council approved a code dealing with the issuance of local union 
charters; on January 31, 1957, the Executive Council approved codes dealing 
with health and welfare funds, racketeering, crooks and Communists, and in- 
vestment and business interests of union officials. 

There are principles inherent in the conception of a free, honest, and demo- 
cratic trade union movement, which, the Committee believes, virtually dictate 
the outlines of any Code of Ethical Practices dealing with union finances. The 
first of these principles hardly requires statement. It is simply that a labor 
union is an organization whose primary function is to improve the wages, hours 
and working conditions of the employees it represents, through the processes of 
collective bargaining with employers. It is not a business enterprise or an in- 
vestment company. Unions, of course, must have funds with which to operate 
and it is clearly desirable that they should maintain reserves to cover contin- 
gencies which may arise in the course of the performance of their functions as 
workers’ representatives. But, equally clearly, the accumulation of funds per 
se is not the objective for which the union exists. A union is not a profit- 
making institution but a democratic organization with definite social aims and 
principles. Union funds are held in trust for the benefit of the membership. 
But a union, unlike a bank, a trustee, or other fiduciaries, is not primarily a 
manager of funds vested with the duty of enhancing their value and making 
distributions. Increasing the value of the union’s funds should never become 
an objective of such magnitude that it in any way interferes with or obscures 
the basic function of the union, which is to devote its resources to representing 
its members, honestly and faithfully. 

A second basie principle which dictates the terms of a Code of Ethical Prac- 
tices with respect to the handling of union funds is again simple. It is that 
unions are democratic organizations. The fact that a union is a democratic 
organization plainly implies that the members of the union are entitled to as- 
surance that the union’s funds, which are their funds, are not dissipated. They 
are also entitled to be reasonably informed as to how the funds of the organiza- 
tion are being used or invested. Finally, their delegated representatives in the 
union’s governing body and conventions should have the power and responsi- 
bility to oversee the expenditure of the union’s monies so that the members can 
be guaranteed that funds are expended solely for the purposes for which the 
organization exists. 

A final fundamental principle, the Committee believes, is involved. That prin- 
ciple is that each national or international union affiliated with the AFL-CIO, in 
the words of the Resolution on Ethical Practices which was unanimously adopted 
by the founding Convention of the AFL-CIO in December 1955, “has clearly 
accepted the responsibility for keeping its own house in order and to protect 
the movement ‘from any and all corrupt influences and from the undermining 
efforts of communist agencies and all others who are opposed to the basic prin- 
ciples of our democracy and free and democratic unionism.’ ” 

From these three basic principles, the Committee believes that certain con- 
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clusions necessarily follow. Since a union holds its funds for the benefit of its 
membership and to further their interests it should comply with standards gener- 
ally applicable to fiduciaries or trustees with respect to the manner in which 
it keeps its records ard accounts. Regular audits should be made and there 
should be appropriate distribution of summaries of such audits so that the mem- 
bership and the public are adequately appraised of the state of the organization’s 
finances. 

In this connection, a Committee of Secretary-Treasurers of AFL-CIO affiliates 
has drawn up a suggested set of minimum accounting and financial controls for 
affiliates of the AFL-CIO. This set of controls represents, the Committee be- 
lieves, the minimum with which any affiliated organization should comply in 
order to fulfill the constitutional mandate that the labor movement should be kept 
free from any taint of corruption. Almost all unions, the Committee believes, 
today comply with the minimum controls set forth in the recommendation of the 
Secretary-Treasurers. Many, indeed, have much stricter controls. The minimum 
controls suggested by the Secretary-Treasurers, therefore, should not be regarded 
aS an optimum. Unions are to be commended and encouraged to establish and 
maintain even more stringent accounting and financial controls. 

In addition to accounting and financial procedures necessary to conform to 
the controls applicable generally to well-run business organizations and fiduci- 
aries, the Committee believes that certain other rules follow from the basic 
principles set forth above. Because a union is a union, not a business organiza- 
tion or a trust company, the rules which guide its use and investment of funds 
are necessarily different. For example, investments by business organizations 
in other businesses from which they buy or sell, so that the investing business 
may get favored treatment in its sales or purchases, may be an acceptable busi- 
ness practice; similar investment by a labor union in business enterprises with 
which it bargains collectively presents serious problems. Such investment is not 
good practice for a union. 

The fact that the basic ob}ective in the management of trade union funds is not 
the maximizing of profit, but to further the objectives of the members’ joining 
together in a union leads to additional conclusions. 

A business organization has one function: to make money for its stockholders. 
A fiduciary’s primary obligation is to preserve and, within limits defined by the 
necessity for safety, to augment the funds which the trustee is charged with hold- 
ing for the benefit of the beneficiaries. 

Since these are not a union’s primary functions, a union’s investment policy 
may properly be governed by different considerations. For example, business 
institutions and corporate trustees might question today the propriety of invest- 
ing all of their reserves in government bonds because of their comparatively low 
vield. Yet, for a trade union, one of whose fundamental objects is “to protect 
and strengthen our democratic institutions,” such an investment policy is to be 
commended. Similarly, since another object of a trade union is to aid and 
assist other unions and “to promote the organization of the unorganized into 
unions of their own choosing” loans and grants for mutual aid and assistance 
are part of the proud tradition of the labor movement even though foreign to the 
business community and not justified by any considerations of financial gain or 
even security. 

Similarly, the business community may not regard it to be a bad business prac- 
tice for a business enterprise to buy or sell from firms in which the officers of 
the business have a financial interest. Nor may the business community regard it 
as bad practice for a business organization to lend money, on adequate security, 
to members of the organization. Because the funds of a labor union are both held 
in trust for the benefit of its members and are held to further legitimate trade 
union purposes, practices which may be acceptable in business organizations, the 
Committee believes, should be limited if not completely eliminated among labor 
organizations. 

All of these considerations lead to this ultimate conclusion. With respect to 
accounting and financial controls and the expenditure of its funds for proprietary 
(housekeeping) functions the labor movement, it goes almost without saying, 
should follow the strictest rules applicable to all well-run institutions. With 
respect to the policies governing its financial and proprietary decisions, a higher 
obligation rests upon the trade union movement: to conduct its affairs and to ex- 
pend and invest its funds, not for profit, but for the benefit of its membership and 
the great purposes for which they have joined together in the fraternity of the 
labor movement. 

On the basis of these considerations the Committee on Ethical Practices, under 
the authority vested in it by the Constitution of the AFT—CTO and pursuant toe 
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the mandate of the First Constitutional Convention of the AFL-CIO and of the 
Executive Council, recommends that the Executive Council of the AFL-CIO adopt 
the following policies to safeguard the good name of the AFL-CIO and its affiliated 
unions: 

1, The AFL-CIO and all affiliated national and international unions should 
comply with the minimum accounting and financial controls suggested by the 
Committee of Secretary-Treasurers and approved by the Executive Council, 
which is annexed hereto. 

2. The AFL-CIO and all affiliated national and international unions should 
conduct their proprietary functions, including all contracts for purchase or sale 
or for the rendition of housekeeping services, in accordance with the practices of 
= institutions, including the securing of competitive bids for all major 
contracis. 

2. Neither the AFL-CIO nor any national or international union affiliated with 
the AFL-CIO should permit any of its funds to be loaned, invested, or otherwise 
dealt with in a manner which inures to the personal profit or advantage of any 
officer, representative or employee of the union. 

4. Neither the AFL-CIO nor any national or international union affiliated with 
the AFL-CIO should enter into any contracts of purchase or sale or for the rendi- 
tion of services which will inure to or result in the personal profit or advantage, 
including gifts of more than nominal value, other than his regular salary or 
compensation, of any officer, representative or employee of the union. 

5. Neither the AFL-CIO nor any national or international union affiliated with 
the AFL-CIO should invest in or make loans to any business enterprise with 
which it bargains collectively. 

6. The provisions of parargaph 5 shall not be construed as prohibiting invest- 
ment by unions in the publicly-traded securities of widely-held corporations which 
investment does not constitute a substantial enough holding to affect or influence 
the course of corporate decision; the provisions of paragraphs 3 and 4 shall not 
be construed as applying to the profit that may result from a proper investment 
by a union officer, representative or employee. Nor shall such provisions be con- 
strued as preventing investment in a business or enterprise in which an official 
of an affiliate is engaged by virtue of his office, provided (a) no substantial per- 
sonal advantage is derived from the relationship, and (b) the business or enter- 
prise is one in the management of which the affiliate participates for the benefit 
of its members. The provisions of such paragraphs, however, shall apply wher- 
ever third persons are used as blinds or covers to conceal the personal profit or 
advantage of union officials. 

7. Neither the AFL-CIO nor any national or international union affiliated with 
the AFL-CIO should make personal loans to its officers, representatives, employ- 
ees, Or members, or members of their families, for the purpose of financing the 
private business or investment of such persons. 

8. Each national or international union affiliated with the AFL-CIO should 
promptly take whatever internal steps are needed to ensure that the standards 
set forth in this Code are made applicable to itself and each of its locals and 
other subordinate or affiliated bodies. Wherever constitutional amendments or 
changes in internal administrative procedures are necessary to fully comply with 
those standards, such amendments and changes should be undertaken by the 
affiliates at the earliest practicable opportunity. 


SUPPLEMENTAL CODE—-MINIMUM ACCOUNTING & FINANCIAL CONTROLS 


(Drafted by Special Committee of Union Secretary-Treasurers; approved by 
ixecutive Council, May 22, 1957) 


A. Detailed and accurate records of accounts, in conformity with generally 
recognized and accepted principles of accounting, should be currently maintained 
by all affiliates of the AFL-CIO. These records should include, as a minimum 
need, a cash receipt record, a cash disbursements record, a general ledger, a dues 
or per capita tax record, an investment record, and a payroll record. 

B. All receipts should be duly recorded and currently deposited. No disburse- 
ments of any nature should be made from undeposited cash receipts. 

C. All expenditures should be approved by proper authority under constitutional 
provision and be recorded and supported by vouchers, providing an adequate de- 
scription of the nature and purpose of the expenditure sufficient for a reasonable 
audit by internal and independent auditors. Disbursements should be made only 
by check, with the exception of disbursements from petty cash, in which situation 
an imprest petty cash fund should be established. 
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D. Salaries of elected officials should be established only by constitutional pro- 
vision. Compensation to non-salaried elected officials, and to other officials, 
representatives and employees, if not fixed by constitutional provision, should 
be established and paid in strict conformity with such authority as is provided by 
the constitution and in accordance with its applicable provisions. 

EK. Reimbursement of expenses, including per diem expenses, should be made 
only where such expenses have been duly authorized and are supported in a 
manner that will permit a reasonable audit. 

F. Every precaution should be taken to ensure the soundness and safety of 
investments and that investments are made only by persons duty authorized to 
act for and on behalf of the affiliate. Investments in securities should either 
be restricted to the type of securities which legally qualify for trust fund invest- 
ments in the domicile state or a person or persons authorized to invest funds of 
an affiliate should, in making such investment, be required to exercise the judg- 
ment and care under the circumstances then prevailing which men of prudence, 
discretion and intelligence exercise in the management of their own affairs, not 
in regard to speculation but in regard to the permanent disposition of their 
funds, considering probable safety of their capital as well as probable income. 
No investment should be made by an affiliate in a business or enterprise in which 
any officer of that affiliate has a direct or indirect personal financial interest of 
such a nature as to be affected by the affiliate’s investment or withdrawal of 
investment. (This last stated provision is not to be construed as preventing 
investment in a business or enterprise in which an official of an afliliate is engaged 
by virtue of his office, provided (a) no substantial personal advantage is derived 
from the relationship, and (b) the business or enterprise is one in the manage- 
ment of which the affiliate participates for the benefit of its members.) Securi- 
ties owned by the affiliate should be under dual officer control and held by a 
bank or a trust company as agent or if that is not feasible, such securities should 
be placed in a safety deposit vault. All investments and legal title to all assets of 
an affiliate should be in the name of the affiliate or its duly designated agent or 
trustee. 

G. Periodic, but not less than semi-annual, detailed financial, reports should be 
prepared in accordance with generally recognized and accepted standards of 
financial reporting. These reports should be prepared and submitted by the 
elected financial officer of the affiliate to the executive body of such affiliate for 
its study and such action as may be required. 

H. A record of each meeting of the executive body of an affiliate should be 
made and maintained. These records should note all official actions taken by 
that body, in relation to accounting and financial matters. 

I. Adequate fidelity bond coverage should be required by an affiliate for all 
officers, representatives and employees of that affiliate in positions of trust, in- 
eluding officers and employees of subordinate bodies of such affiliate. 

J. Affiliates and their subordinate bodies should be subject to a system of in- 
ternal audits made by auditors or by other competent persons in accordance with 
generally accepted standards of auditing so as to maintain current vigilance over 
all financial transactions. 

K. At least annually, an audit of the accounts of each affiliate, except directly 
affiliated local unions of the AFL-CIO, should be made by independent certified 
public accountants. A summary of such audit approved by such independent 
certified public accountants should be made available to the membership of the 
affiliate and the public. 

Each such affiliate should require, at least annually, that an audit be made 
of the accounts of its subordinate bodies by competent persons. A summary of 
such audit approved by such competent persons should be made available to 
the membership of such subordinate body. 

An annual audit of the accounts of directly affiliated local unions should be 
made by authorized competent representatives of the AFL-CIO designated by the 
Secretary-Treasurer of the AFL-CIO. A summary of such audit, approved by 
such representative, shall be made available to the membership of such directly 
affiliated local unions. 

L. All financial and accounting records of affiliates and their subordinate 
bodies, and all supporting vouchers and documents, or microfilm copies thereof, 
should be preserved for a period of time not less than that prescribed by 
applicable statutes of limitations. 

M. Neither the AFL-CIO nor any national or international union affiliated with 
the AFL-CIO should make personal loans to its officers, representatives, em- 
ployees, or members, or members of their families, for the purpose of financing 
the private business or investment of such persons. 
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N. No “kickbacks” or any other improper payments should be accepted or 
made, directly or indirectly, by any officer, representative or employee of an 
affiliate in connection with any financial transaction of such affiliate. 

O. Affiliates should take every precaution necessary to insure their full com- 
pliance with all properly authorized and applicable requirements of state or 
federal law pertaining to financial and accounting matters and to reporting. 

P. In order to protect and safeguard the good name and reputation of the 
AFL-CIO and its affiliates, the financial and accounting controls set forth herein 
are made applicable to itself and each of the affiliates of the AFL-CIO and 
their subordinate bodies and to all their funds of whatever nature. 

Q. Where constitutional amendments or changes in internal administrative 
procedure are necessary to a full compliance with the standards set forth herein, 
such amendments and changes should be undertaken by affiliates at the earliest 
practicable opportunity. 


ETHICAL PRACTICES CODE VI—UNION DEMOCRATIC PROCESSES 
(Approved by the AFL-CIO Executive Council, May 23, 1957) 


This is the sixth in a series of recommended codes developed by the AFL-CIO 
Committee on Ethical Practices. The prior codes have dealt, primarily, with 
the questions related to corruption and conflicts of interest. The present code 
has been developed by the Committee pursuant to the mandate contained in 
Article II, Sections 10, and 11, of the Constitution of the AFL-CIO which sets 
forth the basic objectives of the Federation to protect the labor movement not 
only from corrupt influences and communist agencies but also from “all others 
who are opposed to the basic principles of our democracy and free and democratic 
unionism,” and “to safeguard the democratic character of the labor movement.” 

These constitutional provisions of the AFL-CIO give effect to the democratic 
tradition upon which the entire labor movement is based. Freedom and democ- 
racy are the essential attributes of our movement. Labor organizations lacking 
these attributes, like Hitler’s Labor Front, Franco’s syndicates, and Moscow’s 
captive unions, are unions in name only. Authoritarian control, whether from 
within the labor movement or imposed from without by government, is contrary 
to the spirit, the tradition and the principles which should always guide and 
govern our movement. 

We are proud of our record. Just as the Constitution of the AFL-CIO pro- 
claims its dedication to the concepts of freedom and democracy and contains 
machinery for their implementation in the Federation’s operations, so also do 
the constitutions of its affiliates. Almost without exception, they provide for 
the basic elements of union democracy: the right of full and equal participation 
by each member in the affairs and processes of union self-government, in accord- 
ance with the principles of representative democracy, and the necessity for pro- 
tecting the rights of individual members. 

The record of union democracy, like the record of our nation’s democracy, is not 
perfect. A few unions do not adequately, in their constitutions, provide for these 
basic elements of democratic practice. A few unions do not practice or implement 
the principles set forth in their constitutions. Finally, while the overwhelming 
majority of American unions both preach and practice the principles of democ- 
racy, in all too many instances the membership by apathy and indifference have 
forfeited their rights of union citizenship. 

The provisions of the Taft-Hartley Act have substantially frustrated previously 
successful efforts by unions to ensure maximum attendance and participation by 
the membership in union meetings and affairs.. The real corrective in this area 
is not so much the establishment of new principles as the exercise of rights pres- 
ently recognized and accorded. Just as eternal vigilance is the price of liberty, 
so is the constant exercise of the rights of union citizenship the price of union 
democracy. 

It is valuable, nevertheless, to restate the principles which should govern all 
free and democratic unions and to rededicate the labor movement to the preserva- 
tion of these principles. 

The Committee on Ethical Practices has attempted to formulate in the following 
code the basic and elementary principles which any affiliated union should achieve 
if it is to comply with the basic principles and objects of the AFL-CIO Consti- 
tution. Necessarily, since each union has grown up in its own tradition and with 
its own background, forms and procedures may differ widely. Unions should be 
free to determine their own governmental structure and to regulate their own 
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aifairs. But, whatever the form, the basic democratic rights set forth in the 
code should be guaranteed. 

1. Each member of a union should have the right to full and free participation 
in union self-government. This should include the right (a) to vote periodically 
for his local and national officers, either directly by referendum vote or through 
delegate bodies, (b) to honest elections (c) to stand for and to hold office, sub- 
ject only to fair qualifications uniformly imposed, (d) to voice his views as to the 
method in which the union’s affairs should be conducted. 

2. Each member of a union should have the right to fair treatment in the 
application of union rules and law. The general principle applicable to union 
disciplinary procedures is that such procedures should contain all the elements 
of fair play. No particular formality is required. No lawyers need be used. 
The essential requirements of due process, however—notice, hearing, and judg- 
ment on the basis of the evidence—should be observed. A method of appeal to 
a higher body should be provided to ensure that judgment at the local level is 
not the result of prejudice or bias. 

3. Each member of a union has the responsibility (a) fully to exercise his 
rights of union citizenship and (b) loyally to support his union. The right of 
an individual member to criticize the policies and personalities of his union 
officers does not include the right to undermine the union as an institution, to 
advocate dual unionism, to destroy or weaken the union as a collective bargaining 
agency, or to carry on slander and libel. 

4. To safeguard the rights of the individual members and to safeguard its 
democratic character, the AFL-CIO and each affiliated national or interna- 
tional union should hold regular conventions at stated intervals, which should 
not be more than four years. The convention should be the supreme governing 
body of the union. 

5. Officers of the AFL-CIO and of each affiliated national or international 
union should be elected, either by referendum vote or by the vote of degelate 
bodies. Whichever method is used, election should be free, fair and honest, and 
adequate internal safeguards should be provided to ensure the achievement 
of that objective. 

6. All general conventions of the AFL—CIO and of affiliated national or inter- 
national unions should be open to the public, except for necessary executive ses- 
sions. Convention proceedings or an accurate summary thereof should be pub- 
lished and be available to the membership. 

7. The appropriate officials of the union and such bodies which are given au- 
thority to govern a union’s affairs between conventions should be elected, whether 
from the membership at large or by appropriate divisions, either by refendum 
vote or by the vote of delegate bodies. Such bodies shall abide by and enforce 
the provisions of the union’s constitution and carry out the decisions of the con- 
vention. 

8. Membership meetings of local unions should be held periodically with 
proper notice of time and place. 

9. Elections of local union officers should be democratic, conducted either by 
referendum or by vote of a delegate body which is itself elected by referendum 
or at union meetings. 

10. The term of office of all union officials should be stated in the organiza- 
tion’s constitution or bylaws and should be for a reasonable period, not to exceed 
four years. 

11. To ensure democratic, responsible, and honest administration of its locals 
and other subordinate bodies, the AFL-CIO and affiliated national and interna- 
tional unions should have the power to institute disciplinary and corrective pro- 
ceedings with respect to local unions and other subordinate bodies, including the 
power to establish trusteeships where necessary. Such powers should be exer- 
cised sparingly and only in accordance with the provisions of the union’s con- 
stitution, and autonomy should be restored promptly upon correction of the abuses 
requiring trusteeship. 

12. Where constitutional amendments or changes in internal administrative 
procedures are necessary to comply with the standards herein set forth such 
amendments and changes should be undertaken at the earliest practicable time. 


(The letter referred to follows :) 
OBSERVANCE OF ETHICAL PRACTICES CopES—MIAMI BEACH, FLA., FeBRuARY 7, 1958 


The following letter by AFL-CIO President George Meany is based on a 
resolution approved by the AFL-CIO executive council, at the request of the 
AFL-CIO ethical practices committee : 
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“To presidents of affiliated national and international unions 


“Dear Sir AND BrorHer: This letter is written to you pursuant to a resolu- 
tion of the executive council concerning the observance of the ethical practices 
codes. These codes, you will remember, were adopted at various times during 
1956 and 1957, and were reaffirmed by an overwhelming majority vote of our 
Second Constitutional Convention at Atlantic City in December 1957. 

“The ethical practices codes are elements of the fundamental policy of the 
AFL-CIO. They implement the provisions of our constitution, with its require- 
ment that the AFL-CIO and its affiliated unions steadfastly oppose corruption. 

“It is the purpose of this directive to call to the attention of all affiliates of 
the AFL-CIO that the ethical practices codes, as a matter of right and of 
constitutional policy, must be observed and enforced. As events during the 
past 2 years have indicated, the codes are both a symbol and a weapon in our 
common effort to keep the American labor movement clean and democratic. 

“The six ethical practices codes deal with “paper” locals (locals without mem- 
bers) ; health and welfare funds; racketeers, crooks, Communists, and Fascists; 
investments and business interests of union officials; financial practices and 
proprietary activities of unions; minimum accounting and financial controls; and 
union democratic practices. 

“While substantial steps have been taken in recent months to bring about 
complete compliance with the codes, some unions, while not by any means ignoring 
the objectives and recommended procedures contained in the codes, have not 
yet taken steps to insure complete compliance. 

“Without going into the detailed requirements of the codes, the executive 
council has directed me to call to your particular attention code No. 6 dealing 
with democratic processes. 

“This code provides that: Each member of a union should have the right to 
full and free participation in union self-government. This should include the 
right: (a) to vote periodically for his local and national officers, either directly 
by referendum vote or through delegate bodies; (0) to honest elections; (c) 
to stand for and to hold office, subject only to fair qualifications uniformly im- 
posed; (d@) to voice his views as to the method which the union’s affairs should 
be conducted. 

“It provides that each member of the union shall have the right to fair treat- 
ment in the application of union rules and law—in return for which the mem- 
ber must undertake to carry out the responsibilities of union citizenship. 

“The code provides that the convention, as the supreme governing body of 
the union, must be held at least every 4 years; and that the term of office 
for all union officials should not exceed 4 years. 

“It provides that officers must be elected, either through referendum vote 
or by vote of delegate bodies, under fair rules that contain adequate safeguards 
for honest and free elections. 

“It provides that conventions of the union should generally be open to the 
public, and that proceedings or accurate summaries should be available to the 
membership. 

“It provides that membership meetings of local unions must be held periodi- 
eally, with proper notice of time and place. 

“It provides that, in order to insure democratic, responsible, and honest ad- 
ministration of trade unions, the AFL-CIO and its affiliated unions should have 
the power to institute disciplinary and corrective proceedings, including the 
power to institute trusteeships where necessary. 

“The executive council again wishes to emphasize, however, that the code 
specifically states that such power to institute trusteeship should be exercised 
sparingly and only in accordance with the provisions of the union’s constitu- 
tion, and autonomy should be restored promptly upon correction of the abuses 
requiring trusteeship. 

“The executive council and executive officers of the AFL-CIO recognize com- 
pletely that the forms and procedures of union government do and should vary 
widely from one organization to another. But we recognize with equal clarity 
that the basic democratic rights of union members, as set forth in the ethical 
practices codes, must be guaranteed if our trade union movement is to remain 
strong and capable of meeting the great challenges of the future. 

“It is the purpose of this directive to call to your attention the requirements 
for action contained in the ethical practices codes and to insure that your union 
is fully in compliance with this policy position of the AFL-CIO. 

“In compliance with the constitution of the AFL-CIO and the resolution 
adopted by the executive council at its midwinter meeting, the executive coun- 
cil calls upon your union to take all applicable steps to assure complete com- 
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pliance with the ethical practices codes by April 15, 1958. Extension of time 
will necessarily be permitted for those unions in which convention action is 
required under the terms of their own constitutions to take these steps. 

“I feel certain that in providing full compliance with the ethical practices 
codes, your trade union organization will enhance its ability to perform its fun- 
dumental role: to serve the membership faithfully and effectively. 

“Fraternally yours, 


“GEORGE MEANY, President.” 
Senator Kennepy. Thank you, Mr. Meany. 
Mr. Meany. Thank you, Senator. 
Senator Kennepy. We will adjourn at this time. 
(Whereupon, at 12:30 p. m., the subcommittee adjourned, subject 
to the call of the Chair.) 


(Senator Kennedy later inserted in the record a statement by Prof. 


Archibald Cox of Harvard University Law School commenting on 
the statement of President Meany as follows :) 


The labor bill introduced by Senator Kennedy was prepared with great care 
after lengthy study by men long familiar with labor problems. There can be 
no doubt that all of them deeply believe in a strong and independent labor move- 
ment. The bill deals with only three subjects: (1) Stealing from union treas- 
uries and mismanagement of funds; (2) use of union office for personal ad- 
vantage; and (3) use of trusteeships or receiverships to oust the elected of- 
ficers of local unions and to subject their property and activities to control of 
the international union. The record demonstrates that each of these malprac- 
tices infect a number of labor unions. It is surprising that anyone would object 
to legislation preventing their repetition. 

Senator Kennedy’s bill deals with the first abuse chiefly by requiring unions 
to file a public accounting of financial transactions. It deals with the second 
chiefly by requiring union officials to disclose any personal interests which might 
conflict with their responsibility to the welfare of union members. To protect 
individual members and local unions against prolonged receivership the bill does 
no more than require that the union follow its own constitution and bylaws 
and that it be prepared to show a justifiable reason for extending the receivership 
more than 1 year by clear and convincing evidence. 

Manifestly, Senator Kennedy’s bill offers mild measures aimed at serious 
abuses. It contains nothing which could impair the strength or activity of any 
union; otherwise none of us would support the measure. The labor movement 


would be stronger and more effective if the bill were enacted and the abuses 
were stamped out. 














UNION FINANCIAL AND ADMINISTRATIVE 
PRACTICES AND PROCEDURES 


MONDAY, MAY 5, 1958 


Untrep Srates SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LaBpor AND Pusiic WELFARE, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10:05 a. m., in the Old 
Supreme Court Chamber, United States Capitol, Senator John F. 
Kennedy (chairman of the subcommittee) presiding. 

Present: Senators Kennedy (presiding), McNamara, Morse, Yar- 
borough, Ives, and Goldwater. 

Also present: Senators Smith and Allott, members of the full com- 
mittee; and Senators McClellan and Knowland. 

Committee staff members present: Stewart E. McClure, chief clerk; 
Roy E. James, assistant chief clerk; John S. Forsythe, general counsel ; 
Merton Bernstein, Michael Bernstein, Ralph Dungan, and Ray Hur- 
ley, professional staff members. 

Senator Kennepy. The subcommittee will come to order. There 


will be printed at this point the text of numerous bills under con- 
sideration. 
(Bills and departmental reports pertaining thereto follow:)* 


[S. 371, 85th Cong., 1st sess.] 
A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows: 

(a) Strike out all of section 9 (h) of such Act. 

(b) Strike out the words “, and (h)” and the comma between the words “(f)” 
and “(g)” in section 8 (a) (3) of such Act and insert the word “and” between 
the words “(f)” and “(g)”. 


{S. 372, 85th Cong., 1st sess.] 
A BILL To further amend the Labor Management Relations Act of 1947 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Labor Management Relations Act, 
1947, as amended, is amended by adding the following new section at the end 
thereof : 

“Sec. 504. Nothing in this Act shall be construed to nullify or impair the pow- 
er of any State or Territory to (a) regulate strikes, picketing, boycotts, or lock- 
outs: Provided, That such regulation does not purport to permit any conduct by 
an employer or a labor organization specifically described as an unfair labor 
practice in section 8 of this Act or prohibited by title III of this Act, or (b) 
to enforce collective bargaining contracts not in conflict with this Act.” 


1 See table of contents for listing of additional bills. 
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LS. 373, 85th Cong., 1st sess.] 
A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows: 

(a) Strike out the second sentence of paragraph (3) of section 9 (c) of such 
Act and in lieu thereof insert the following: 

“Employees on strike who have not been discharged for cause but who are 
not entitled to reinstatement shall not be eligible to vote during the period follow- 
ing the first sixty days of such strike.” 





{[S. 676, 85th Cong., Ist sess.] 
A BILL To mend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 (a) (3) of the National Labor 
Relations Act, as amended, is amended by inserting before the semicolon at the 
end thereof a colon and the following: “And provided further, That employers 
of employees in the printing and publishing industry, the operation of whose 
enterprises affect interstate commerce, may, without regard to the provisions 
of this Act or of the law or policy of any State or Territory, enter into an agree- 
ment or agreements with labor organizations (not established, maintained, or 
assisted by any action defined in section & (a) (2) of this Act as an unfair labor 
practice) to require as a condition of employment membership therein, and may 
enforce the terms and provisions of such agreement or agreements”’. 

Sec. 2. Subsections (a) (5) and (b) (3) of section 8 of such Act are amended 
by inserting before the period at the end of section 8 (a) (5) and before the 
semicolon at the end of section 8 (b) (8) a colon and the following: “Provided, 
That nothing in this section shall authorize the Board to determine the proper 
scope or subject matters of collective bargaining, the manner in which it is 
to be conducted, or the legality or reasonableness of any proposal or counter- 
proposal which may be advanced”. 

Sec. 3. Section 8 (b) (4) of such Act is amended to read as follows: 

“(4) to engage in, or to induce or encourage the employees of any employer 
to engage in (other than by peaceful picketing) a strike the principal object 
of which is: (A) forcing or requiring any other employer to recognize or bargain 
with a labor organization as the representative of his employees unless such 
labor organization has been certified as the representative of such employees 
under the provisions of section 9; (B) forcing or requiring any employer to 
recognize or bargain with a particular labor organization as the representative 
of his employees if another labor organization has been certified as the repre- 
sentative of such employees under the provisions of section 9; (C) forcing or 
requiring any employer to assign particular work to employees in a particular 
labor organization rather than to employees in another labor organization, 
unless such employer is failing to conform to an order or certification of the 
Board determining the bargaining representative for employees performing such 
work: Provided, That nothing contained in this subsection (b) shall be con- 
strued to make unlawful a refusal by any person to enter upon the premises of 
any employer, if the employees of such employer are engaged in a strike ratified 
or approved by a representative of such employees whom such employer is 
required to recognize under this Act’. 

Sec. 4. Subsections (j) and (1) of section 10 of such Act are repealed. 


{S. 837, 85th Cong., 1st sess.] 
A BILL To amend section 9 (c) (3) of the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 9 (c) (3) of the National Labor 
Relations Act is amended to read as follows: 

“(3) No election shall be directed in any bargaining unit or any subdivision 
within which, in the preceding twelve-month period, a valid election shall have 
been held: Provided, however, That during any lawful strike in which recog- 
nition was not bona fide an issue when the strike began, no election shall be 
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directed. In any election where none of the choices on the ballot receives a 
majority, a run-off shall be conducted, the ballot providing for a selection be- 


tween the two choices receiving the largest and second largest number of valid 
votes cast in the election.” 


LS. 856, 85th Cong., 1st sess.] 


A BILL To repeal section 9 (h) oft he National Labor Relations Act, as amended, relating 
to non-Communist affidavits 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subsection (a) (3) of section 8 
of the National Labor Relations Act, as amended, is amended by striking out 
“9 (f), (g), (h)” and inserting in lieu thereof “9 (f) and (g)”’. 

Sec. 2. Subsection (h) of section 9 of such Act is repealed. 


[S. 857, 85th Cong., 1st sess. ] 


A BILL To amend the National Labor Relations Act in order to permit supervisors to be 
considered as employees under the provisions of such Act, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 2 of the National Labor 
Relations Act, as amended, is amended by striking out “or any individual 


employed as a supervisor,” in definition (8), and by striking out all of definition 

(333. 
Sec. 2. Section 14 of such Act is amended by striking out subsection (a) 

thereof. 


[S. 858, 85th Cong., 1st.sess.] 
A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembied, That the National Labor Relations 
Act, as amended, is hereby further amended as follows: 

(a) Section 8 (b) (4) (A) of such Act is amended to read as follows: 

“(A) forcing or requiring any employer or self-employed person to join 
any labor or employer organization or any employer or other person (here- 
in called secondary employer) to cease using, selling, handling, transport- 
ing, or otherwise dealing in the products of any other producer, processor, 
or manufacturer, or to cease doing business with any other person (herein 
called primary employer), unless such secondary employer is engaged to- 
gether with the primary employer involved in a labor dispute, in a con- 
struction project or similar undertaking at the site of such concerted 
activity ;’’. 

(b) Section 8 (b) (4) (B) of such Act is amended to read as follows: 

“(B) forcing or requiring any other employer to recognize or bargain 
with a labor organization as the representative of his employees unless 
such employers are engaged together in a construction project or similar 
undertaking at the site of such concerted activity or unless such labor 
organization has been certified as the representative of such employees 
under the provisions of section 9.” 

(c) After section 8 (d) insert the following new subsection : 

“(e) It shall not be an unfair labor practice under subsections (a) and (b) 
of this section for an employer engaged in a construction project or similar 
undertaking to make an agreement covering employees engaged (or who upon 
their employment will be engaged) in construction work with a labor organi- 
zation (not established, maintained, or assisted by any action defined in sec- 
tion 8 (a) of this Act as an unfair labor practice and which at the time the 
agreement was executed or within the preceding twelve months has received 
from the Board a notice that it has complied with the requirements imposed 
by section 9 (f), (g), (h) of the Act) because (1) the majority status of 
such labor organization has not been established under the provisions of sec- 
tion 9 of this Act prior to the making of such agreement, or (2) such agreement 
requires as a condition of employment, membership in such labor organization 
after the seventh day following the beginning of such employment or the 
effective date of the agreement whichever is later, or (3) such agreement re- 
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quires the employer to notify such labor organization of opportunities for 
employment with such employer, or gives such labor organization a reasonable 
opportunity to refer qualified applicants for such employment, or (4) such 
agreement specifies minimum training, apprenticeship, or experience qualifica- 
tions for employment or provides for priority in opportunities for employment 
based upon length of service with such employer, in the industry, or in the 
particular geographical area: Provided, That nothing herein shall set aside the 
final proviso to section 8 (a) (3) of the Act: Provided further, That any 
agreement made pursuant to this subsection, not otherwise constituting a bar 
to a petition filed pursuant to section 9 (c) or 9 (e), shall not become a bar to 
such petitions solely by reason of this subsection. 

(d) Strike out all section 10 (1) of such Act. 

(e) Section 14 of such Act is amended by striking out the letter “(a)” after 
the numeral “14” and by striking out all of section 14 (b). 

Sec. 2. Section 303 (a) of the Labor Management Relations Act, 1947, is 
amended to read as follows: 

“(a) It shall be unlawful, for the purposes of this section only, in an industry 
or activity affecting commerce, for any labor organization to engage in any 
activity or conduct defined as an unfair labor practice in section 8 (b) (4) 
of the National Labor Relations Act, as amended. Nothing contained in this 
subsection shall be construed to make unlawful a refusal by any person to 
enter upon the premises of any employer (other than his own employer), if 
the employees of such employer are engaged in a strike ratified or approved 
by a representative of such employees whom such employer is require to recognize 
under the National Labor Relations Act.” 





[S. 859, 85th Cong., 1st sess.] 


A BILL To amend section 14 (b) of the National Labor Relations Act so as to protect the 
rights of employees and employers, in industries affecting commerce, to enter into union 
shop agreements 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 14 (b) of the National 
Labor Relations Act (29 U. S. C. 164 (b)) is amended to read as follows: 

“(b) No law of any State or Territory shall be construed to prohibit the exe- 
cution or application of any agreement authorized in section 8 (a) (3) of this 
Act, in any industry or activity in commerce or in which a labor dispute would 
burden or obstruct commerce or tend to burden or obstruct commerce or the 
free flow of commerce.” 


[S. 1177, 85th Cong., 1st sess.] 


A BILL To amend the Labor Management Relations Act, 1947, so as to provide a more 
effective method of dealing with labor disputes in vital industries which affect the 
national security 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That sections 206, 207, 208, 209, and 210 
of the Labor Management Relations Act, 1947, are amended to read as follows: 

“Sec. 206: Whenever the head of an appropriate department or independent 
agency reports to the President, and the President finds, that a national 
emergency is threatened or exists because a stoppage of work or operations has 
resulted or threatens to result from a labor dispute (including the expiration 
of a collective-bargaining agreement) in a vital industry or plant which seri- 
ously affects the security of the United States, and the Director of the Federal 
Mediation and Conciliation Service advises the President that all possibilities 
of mediation and conciliation have been exhausted without success, the Presi- 
dent shall issue a proclamation to that effect and call upon the parties to the 
dispute to refrain from a stoppage of work or operations, or, if such stoppage has 
occurred, to resume work and operations in the public interest. 


“PROCEDURE FOLLOWING PROCLAMATION 


“Sec. 207. (a) Immediately after issuing a proclamation pursuant to section 
206, the President shall submit to the Congress for consideration and appropriate 
action a full statement of the case based upon such information as has been made 
available to him through the appropriate agencies of the Government together 
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with such recommendations as he may see fit to make as to procedures for effect- 
ing final settlement of the dispute and, pending settlement, for maintaining oper- 
ation of the enterprise or enterprises involved. 

“(b) The President may include a recommendation that the United States take 
possession of and operate the business enterprise or enterprises involved in the 
dispute. The President may make such additional reports and recommendations 
as he deems advisable. If the President recommends that the United States shall 
take possession of and operate such enterprise or enterprises, the President shall 
have authority to take such action forthwith. If the Congress by concurrent 
resolution within ten days after the submission of such recommendation to it 
determines that such action should not have been or should not be taken any 
property seized shall be returned to its owners and no future seizure shall take 
place during that dispute without congressional authorization by concurrent 
resolution: Provided, That during the period in which the United States shall 
have taken possession, the Federal Mediation and Conciliation Service shall con- 
tinue to encourage the settlement of the dispute by the parties concerned, and 
the agency or department of the United States designated to operate such enter- 
prise or enterprises shall have no authority to enter into negotiations with the 
employer or with the labor organization for a collective-bargaining contract or 
to alter the wages, hours, or the conditions of employment existing in such indus- 
try or plant prior to the dispute, except in conformity (in whole or in part) with 
the recommendations of the emergency board: Provided further, That in case 
an emergency board assumes jurisdiction over any form of union security which 
requires an employee to join a union as a condition of continued employment, 
the putting into effect of its union security recommendations, during a period of 
Government possession shall require the acceptance of the labor organization 
and the employer concerned in the dispute. If the Congress or either House 
thereof shall have adjourned sine die or for a period longer than three days, the 
President shall convene the Congress, or such House forthwith for the purpose of 
consideration of an appropriate action pursuant to such statement and recom- 
mendations. 

“(c) After the issuance of a seizure order it shall be the duty of any labor 
organization of which any employees who have been employed in the operation 
of such enterprise are members, and of the officers of such labor organization, 
to seek in good faith to induce such employees to refrain from a stoppage of 
work and not to engage in any strike, slow-down, or other concerted refusal 
to work, or stoppage of work, and if such stoppage of work has occurred, to 
seek in good faith to induce such employees to return to work and not to engage 
in any strike, slow-down, or other concerted refusal to work or stoppage of work 
until the dispute is settled or until possession of such enterprise is relinquished 
by the United States, whichever occurs sooner. 

“(d) After the issuance of a seizure order, or any time thereafter the Presi- 
dent may direct the Attorney General to petition any district court, having 
jurisdiction of the parties, to enjoin such stoppage of work or operations, and 
if the court finds that the President has reasonable cause to believe that a 
national emergency is threatened or exists because a threatened or actual stop- 
page of work or operations may result or has resulted from a labor dispute 
(including the expiration of a collective agreement) in a vital industry or plant 
which “seriously affects the security of the Nation, it shall have jurisdiction 
to enjoin such stoppage of work or operations, or the continuing thereof, and 
to make such other orders as may be appropriate. In granting such injunction 
or relief, the jurisdiction of courts sitting in equity shall not be limited by the 
Act entitled ‘An Act to amend the Judicial Code and to define and limit the 
jurisdiction of courts sitting in equity, and for other purposes, approved March 
23, 1932’ (U.S. C., Supp. VII, title 29, sees. 101-115). Such injunction or order 
shall be dissolved when the dispute is settled or the property of which posses- 
sion has been taken is relinquished by the United Sates, whichever occurs 
sooner. 

“EMERGENCY BOARDS 


“Sec. 208. (a) After issuing such a proclamation, the President may appoint 
a board to be known as an ‘emergency board’. 

“(b) Any emergency board appointed under this section shall promptly in- 
vestgate the dispute, shall seek to induce the parties to reach a settlement of 
the dispute, and in any event shall, within a period of time to be determined by 
the President but not more than thirty days after the appointment of the board, 
make a written report to the President, unless the time is extended by agreement 
of the parties, with the approval of the board. Such report shall include the 
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findings and recommendations of the board and shall be transmitted to the 
parties and be made public. The recommendations shall be consistent with all 
laws and rgulations otherwise applicable to compensation, hours, and other 
terms and conditions and incidents of employment. The Director of the Fed- 
eral Mediation and Conciliation Service shall provide for the board such steno- 
graphic, clerical, and other assistance and such facilities and services as may 
be necessary for the discharge of its functions. 

“(c) An emergency board shall be composed of a chairman and such other 
members as the President shall determine, and shall have power to sit and act 
in any place within the United States and to conduct such hearings either in 
public or in privute, as it may deem necessary or proper, to ascertain the facts 
with respect to the causes and circumstances of the dispute. 

“(d) Members of an emergency board shall receive compensation at the rate 
of $75 for each day actually spent by them in the work of the board, together 
with necessary travel and subsistence expenses. 

“(e) For the purpose of any hearing or inquiry conducted by any board 
appointed under this title, the provisions of sections 5 (f), 9, and 10 (relating 
to the attendance of witnesses and the production of books, papers, and docu- 
ments) of the Federal Trade Commission Act of September 16, 1914, as amended 
(U. S. C., title 15, secs. 45 (f), 49, and 50, as amended), are hereby made appli- 
cable to the powers and duties of such board. 

“(f) When a board appointed under this section has been dissolved, its records 
shall be transferred to the Director of the Federal Mediation and Conciliation 
Service. 

“(g¢) No member of an emergency board shall be an officer or employee of the 
organization of employees or any employer involved in the dispute. 

“Src. 209. (a) In the event that the Government shall take possession of and 
operate any business enternrise or enterprises involved in a given dispute, the 
President shall designate the agency or department of Government which shall 
take possession of any business enterprise or enterprises including the properties 
thereof involved in the dispute and all other assets of the enterprise or enter- 
prises necessary to such continued operation thereof as will protect the 
national security. 

“(b) Any enterprise or properties of which possession has been taken under 
this title shall be returned to the owners thereof as soon as (1) such owners 
have reached an agreement with the representatives of the employees in such 
enterprise settling the issues in dispute between them, or (2) the President 
finds that the continued possession and operation of such enterprise by the 
United States is no longer necessary under the terms of the proclamation 
provided for in section 206: Provided, That possession by the United States 
shall be terminated not later than sixty days after the issuance of a seizure 
order unless the period of possession is extended by concurrent resolution of 
the Congress. 

“(c) Beginning not later than thirty days after issuance of a seizure order, 
the United States shall impound and hold all income received from the opera- 
tion thereof in trust for the payment of general operating expenses, just com- 
pensation to the owners as hereinafter provided in this subsection, and re- 
imbursement to the United States for expenses incurred by the United States 
in the operation of the enterprise. Any income remaining shall be covered into 
the Treasury of the United States as miscellaneous receipts. In determining 
just compensation to the owners of the enterprise, due consideration shall be 
given to the fact that the United States took or continued possession of such 
enterprise when its operation had been interrupted by a stoppage of work or 
operations or that a stoppage of work or operations was imminent: to the fact 
that the United States would have returned such enterprise to its owners at any 
time when an agreement was reached settling the issues involved in such stop- 
page of work or operations; and to the value the use of such enterprise would 
have had to its owners in the light of the labor dispute prevailing, had they re- 
mained in possession during the period of Government operation: Provided, 
That any increase in wages or other compensation or any increase resulting from 
a change in the method of computing waves or other compensation which are 
agreed to retroactively for the period of Government operation or any portion 
of that period shall be deemed costs or expenses for such period. 

“(d) During the period in which possession of any enterprise has been taken 
by the United States under this section, the employer or employers or their duly 
designated representatives and the representatives of the employees in such 
enterprise shall be obligated to continue collective bargaining for the purpose of 
settling the issues in the dispute between them. 
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“(e) (1) The President may appoint a compensation board to determine the 
amount to be paid as just compensation under this title to the owner of any 
enterprise of which possession is taken. For the purpose of any hearing or 
inquiry conducted by any such board the provisions relating to the conduct of 
hearings or inquiries by emergency boards as provided in section 208 of this title 
are hereby made applicable to any such hearing or inquiry. The members of 
compensation boards shall be appointed and compensated in accordance with 
the provisions of section 208 of this title. 

“(2) Upon appointing such compensation board the President shall make 
provision as may be necessary for stenographic, clerical, and other assistance 
and such facilities, services, and supplies as may be necessary to enable the 
compensation board to perform its functions. 

“(3) The award of the compensation board shall be final and binding, unless 
within thirty days after the issuance of said award, a party moves to have the 
said award set aside or modified in the United States Court of Claims in 
accordance with the rules of said court. 

“Src. 210. When a dispute arising under this title has been finally settled, the 
President shall submit to the Congress a full and comprehensive report of all the 
proceedings, together with such recommendations as he may see fit to make.” 

Sec, 2. This Act shall become effective upon its enactment. 


[S. 1188, 85th Cong., 1st sess.] 


A BILL To amend title II of the Labor Management in Relations Act, 1947, with respect to 
the settlement of labor disputes resulting in national emergencies 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title II of the Labor Management Rela- 
tions Act, 1947, is amended by striking out sections 206 to 210, inclusive, and 
inserting in lieu thereof the following: 


“NATIONAL EMERGENCIES 


“Sec. 206. Whenever the President finds that a national emergency is threat- 
ened or exists because a strike or lockout has resulted or threatens to result from 
a labor dispute (including the expiration of a collective-bargaining agreement) 
in a vital industry which affects the public interest, he shall issue a proclama- 
tion to that effect. 

“Sec. 207. (a) After issuing such a proclamation, the President shall promptly 
appoint a board to be known as an ‘emergency board’. 

“(b) An emergency board appointed under this section shall promptly inves- 
tigate the dispute, shall seek to induce the parties to reach a settlement of the 
dispute, and in any event shall, within a period of time to be determined by the 
President, but not more than sixty days after the appointment of the board, make 
a report to the President, unless the time is extended by agreement of the parties, 
with the approval of the board. Such report shall include the findings and recom- 
mendations of the board and shall be transmitted to the parties and be made 
public. The Director of the Federal Mediation and Conciliation Service shall 
provide for the board such stenographic, clerical, and other assistance and such 
facilities and services as may be necessary for the discharge of its functions. 

“(c) After the President has issued a proclamation pursuant to section 206 
and until the emergency board appointed under this section has made its report 
to the President, the parties to the dispute shall refrain from engaging in a 
strike or lockout. 

“(d) An emergency board shall be composed of a chairman and such other 
members as the President shall determine, and shall have power to sit and act 
in any place within the United States and to conduct such hearings either in 
public or in private, as it may deem necessary or proper, to ascertain the facts 
with respect to the causes and circumstances of the dispute. 

“(e) Members of an emergency board shall receive compensation at the rate 
of $50 for each day actually spent by them in the work of the board, together 
with necessary travel and subsistence expenses. 

“(f) For the purpose of any hearing or inquiry conducted by any board 
appointed under this title, the provisions of sections 9 and 10 (relating to the 
attendance of witnesses and the production of books, papers, and documents) 
of the Federal Trade Commission Act of September 16, 1914, as amended 
(U. S. C., title 15, secs. 49 and 50, as amended), are hereby made applicable to 
the powers and duties of such board. 
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“(g) Each emergency board shall continue in existence after making its 
report for such time as the national emergency continues for the purpose of 
mediating the dispute, should the parties request its services. When a board 
appointed under this section has been dissolved, its records shall be trans- 
ferred to the Director of the Federal Mediation and Conciliation Service. 

“ch) A separate emergency board shall be appointed for each dispute. No 
member of an emergency board shall be pecuniarily or otherwise interested in any 
organization of employees or in any employer involved in the dispute. 

“Seo. 208. In any case in which a strike or lockout occurs (1) after the emer- 
gency board has made its report to the President pursuant to section 207 (b), or 
(2) in violation of section 207 (c) before the emergency board has made its report, 
the President shall submit immediately to the Congress for consideration and 
appropriate action a full statement of the case, including the report of the emer- 
gency board, if such report has been made, and such recommendations as he may 
see fit to make. If the Congress or either House thereof shall have adjourned 
Sine die or for a period longer than three days, the President shall convene the 
Congress or such House, for the purpose of consideration of an appropriate action 
pursuant to such statement and recommendations. 

“Sec. 209. When a dispute under this title has been finally settled, the President 
shall submit to the Congress a full and comprehensive report of all the proceed- 
ings, together with such recommendations as he may see fit to make.” 


{S. 1348, 85th Cong., 1st sess.] 
A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 (2) of the National Labor 
Relations Act, as amended, is hereby amended by striking out the words “or any 
corporation or association operating a hospital if no part of the net earnings 
inures to the benefit of any private shareholder or individual,”. 


[S. 1614, 85th Cong., 1st sess.] 
A BILL To amend the Labor Management Relations Act, 1947, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 (2) of the National Labor Rela- 
tions Act, as amended, is hereby amended by inserting a colon before the period 
at the end thereof and the following: “Provided, That for the purposes of this 
Act, the term ‘employer’ shall include a group of employers where such employers 
have voluntarily associated themselves together for the purposes of collective 
bargaining.” 

Sec. 2. Section 9 (c) (1) of such Act is amended as follows: 

(a) After the semicolon at the end of section 9 (c) (1) (B) insert the word 
“or” and add the following new clause: 

“(C) by an employer primarily engaged in the building and construction 
industry and a labor organization acting in behalf of employees engaged 
(or who upon their employment, will be engaged) in the building and con- 
struction industry, asserting that such employer recognizes such labor or- 
ganization as the representative defined in section 9 (a) and has entered 
into a collective bargaining agreement with such labor organization ;” 

(b) Before the period at the end of section 9 (c) (1) insert a colon and the 
following: “Provided, That the Board may, without prior thereto having con- 
ducted an election by secret ballot, certify a labor organization referred to in 
clause (C) of this paragraph as the exclusive representative of all the employees 
of an employer referred to in said clause (C) in such unit as the Board may 
find is normally represented by the labor organization for the purposes of col- 
lective bargaining with respect to rates of pay, wages, hours, and other condi- 
tions of employment: Provided further, That the preceding proviso shall not 
apply where there is no history of a collective bargaining relationship between 
the petitioning employer and labor organization prior to the current agreement 
or an employee or group of employees or any individual or labor organization 
acting in their behalf allege, and the Board finds, that a substantial number of 
employees presently employed by the employer in the bargaining unit assert 
that the labor organization is not a representative as defined in section 9 (a)”. 
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Sec. 8. Section 302 of the Labor Management Relations Act, 1947, as amended, 
is hereby amended by striking out the word “or” preceding clause (5), by 
striking out the period at the end thereof and inserting a semicolon in lieu 
thereof, and by adding thereto the following: “or (6) with respect to money or 
other thing of value paid by an employer primarily engaged in the building and 
construction industry to a trust fund established by such representative for the 
purpose of defraying the costs of an apprenticeship or other training program for 
employees engaged (or who, upon their employment will be engaged) in the 
building and construction industry, Provided, That the requirements of clause 
(B) of the proviso to clause (5) of this subsection shall apply to such trust 
funds.” 





DEPARTMENTAL REPORT 


U. S. DEPARTMENT oF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., April 23, 1957. 
Hon. Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D.C. 


DEAR SENATOR HILL: This is in reply to your letter of March 21 requesting a 
report on S. 1614, a bill to amend the Labor Management Relations Act, 1947, 
as amended. 

This bill incorporates three amendments of the act which are part of the ad- 
ministration’s proposal for labor-management relations legislation. In the de- 
velopment of these proposed amendments the administration consulted with and 
had the advice of a committee of representatives of employers and employees in 
the building and construction industry. This committee was composed of the 
president of the building and construction trades department of the AFL-CIO 
and 3 presidents of international building trades unions, representing employees, 
and representatives of 4 trade associations in the industry, representing the 
employers. The committee provided the widest representation of the industry 
possible without expanding it to a size which would have made it unwieldy and 
ineffective. The proposals contained in S. 1614 had the unanimous support of the 
members of this representative group. 

Two of the changes proposed relate only to employees and employers in the 
building and construction industry, the third would be of general application. 
The latter would amend the definition of “employer” in the act so as to make it 
clear that it includes groups of employers who have voluntarily associated them- 
selves together for the purposes of collective bargaining. The advisory commit- 
tee made this recommendation only with respect to the building and construction 
industry, in which multiemployer bargaining is perhaps more prevalent than in 
most industries. There are other industries, however, in which it is widely 
practiced and for this reason, among others, it was not considered appropriate 
to limit the proposal to the one industry. 

Multiemployer bargaining has been a part of labor-management relations for 
many years, antedating the Wagner Act. The National Labor Relations Board 
has long recognized the employees of multiemployer groups as appropriate bar- 
gaining units for purposes of the National Labor Relations Act. The Supreme 
Court has recently stated its approval of the Board’s policy in this respect in 
NLRB vy. Truck Drivers’ Local Union No. 449. The proposal, therefore, does no 
more than provide in the statute itself the existing Board practice and it would 
continue to “leave to the Board’s specialized judgment the inevitable questions 
concerning multiemployer bargaining bound to arise in the future.” 

The second amendment which the bill contains would provide means whereby 
unions in the building and construction industry may obtain Board certification 
as the exclusive bargaining representative of employees in appropriate units. 
The virtual impossibility of conducting representation elections in this industry, 
because of its pattern of employment and its hiring practices, requires no elabora- 
tion; it has been amply documented at various times at hearings held by your 
committee. The fact is that the representation procedures of the act are not 
adapted to the construction industry, they were designed for the usual manu- 
facturing and service industries in which employment is of some permanence. 

The proposed amendment would meet this problem by authorizing the Board, 
under specified conditions, to certify as bargaining representatives, without -a 
prior election, unions acting in behalf of employees of employers primarily en- 
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gaged in the building and construction industry. The amendment would require 
(1) the filing of a joint petition by the employer and union asserting that the 
union is presently recognized by the employer as bargaining representative of his 
employees and that the employer has entered into a collective bargaining agree- 
ment with the union; (2) that there be a history of collective bargaining be- 
tween the employer and the union prior to the current agreement; and (3) an 
absence of a denial of the majority status of the union by a substantial number 
of the employees in the unit. 

This proposal would permit unions in this industry to obtain the advantages of 
Board certification but at the same time it gives appropriate consideration to the 
right of the employees in question to a free choice of a bargaining representative. 

The third amendment would clarify the status, under section 302 of the Labor 
Management Relations Act, of employer contributions to trust funds, jointly 
administered by employers and employee representatives, created to finance ap- 
prentice and training programs in the building and construction industry. 

Section 302 prohibits an employer from paying or delivering any money or 
other thing of value to a representative of his employees or such a representa- 
tive from receiving or accepting from an employer any money or other thing 
of value. Under the proposed amendment, employer contributions to a trust 
fund set up to finance an apprentice or training program in the construction in- 
dustry would be excepted from these prohibitions in the same manner that con- 
tributions to health and welfare trust funds are presently excepted. To be ex- 
cepted the funds in question would have to meet certain of the standards appli- 
cable to health and welfare funds. 

This proposal is limited to the building and construction industry because 
jointly administered apprenticeship and training trust funds are peculiar to this 
industry. Because of the industry’s unique employment patterns and hiring 
practices, apprentice and other training in the construction industry is accepted 
by employers and unions as a joint responsibility. In this industry, for example, 
apprentices are indentured to joint contractor-union apprenticeship committees, 
unlike other industries in which apprentices are indentured to an employer. 

The Department of Labor has a particular interest in this proposal because of 
its statutory responsibility “to bring together employers and labor for the formu- 
lation of programs of apprenticeship.” The Department, through its Bureau 
of Apprenticeship and Training has developed joint national training programs 
in all of the major building trades. For the most part, the funds necessary for 
earrying out these programs are provided by employer contributions to trust 
funds which are administered by joint employer-union committees. Unless an 
amendment to section 302, such as provided in S. 1614, is enacted, the cloud of 
illegality over employer contributions to these funds will handicap this im- 
portant program. 

The proposed amendments are worthy of favorable consideration on their own 
merits. The fact, however, that labor and management in the building and 
construction industry were able to reach such substantial agreement on amend- 
ments of the Taft-Hartley Act as it relates to that industry, makes them even 
more deserving of consideration. To the best of my knowledge, this is the first 
time that labor and management in any industry have been able to agree on 
constructive proposals for amendment of the act. I urge that the proposed 
amendments be enacted. 

The Bureau of the Budget advises that the enactment of this bill would be 
in accord with the program of the President. 

Sincerely yours, 
JAMES P. MITCHELL, Secretary of Labor. 


{S. 1772, 85th Cong., 1st sess.] 


A BILL To amend the Labor Management Relations Act, 1947, as amended, so as to clarify 
the authority of the States and Teritories with respect to certain cases within the 
purview of such Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 6 of the Labor Management 
Relations Act, 1947, as amended, is amended by inserting “(a)” before the sec- 
tion number and by adding at the end thereof a new subsection as follows: 

“(b) (1) The Board, in its discretion, may decline to assert jurisdiction over 
any lahor dispute where, in the opinion of the Board, the effect on commerce is 
not sufficiently substantial to warrant the exercise of its jurisdiction. 

“(2) Nothing contained in this Act shall be deemed to prevent or bar any 
agency, or the courts, of any State or Territory, from assuming and asserting 
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jurisdiction over labor disputes over which the Board declines, pursuant to 
paragraph (1) of this subsection, to assert jurisdiction. 

“(3) The Board, in its discretion, may, by agreement with any agency of any 
State or Territory, cede to such agency jurisdiction over labor disputes involving 
(A) unfair labor practices or (B) controversies concerning representation, in 
any industry or portion thereof, even though such labor disputes may substan- 
tially affect commerce.” 

Sec. 2. The proviso in section 10 (a) of such Act is hereby repealed. 





[S. 1813, 85th Cong., 1st sess.] 


A BILL To amend the National Labor Relations Act, providing trustees for welfare funds 
for workers 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 302 of title III of the Labor 
Management Relations Act, 1947, is amended to read as follows: 

“Sec. 302. (a) It shall be unlawful for any employer to pay or deliver, or 
to agree to pay or deliver, any money or other thing of value to any representa- 
tive of any of his employees who are employed in an industry affecting commerce 
or to any fund or trust or any corporation, association, partnership, or labor 
organization of which any such representative is an officer, director, trustee, or, 
either directly or indirectly, an administrator. 

“(b) It shall be unlawful for any representative of any employees who are 
employed in an industry affecting commerce to receive or accept, or to agree 
to receive or accept, from the employer of any such employees any money or 
other thing of value, or to cause or permit any fund or trust or any corporation, 
association, partnership, or labor organization of which such representative is 
an officer, director, trustee, or, either directly or indirectly, an administrator, to 
do any of the foregoing. 

“(c) The provisions of this section shall not be applicable (1) with respect 
to any money or other thing of value payable by an employer to any representative 
who is an employee or former employee of such employer, as compensation for, 
or by reason of, his services as an employee of such employer; (2) with respect 
to the payment or delivery of any money or other thing of value in satisfaction 
of a judgment of any court or a decision or award of an arbitrator or impartial 
chairman or in compromise, adjustment, settlement, or release of any claim, 
complaint, grievance, or dispute in the absence of fraud or duress; (3) with 
respect to the sale or purchase of an article or commodity at the prevailing 
market price in the regular course of business; (4) with respect to money de- 
ducted from the wages of employees in payment of membership dues in a labor 
organization: Provided, That the employer has received from each employee, 
on whose account such deductions are made, a written assignment which shall 
not be irrevocable for a period of more than one year, or beyond the termination 
date of the applicable collective agreement, whichever occurs sooner; or (5) with 
respect to money or other thing of value paid to a trust fund established by 
such representative, for the sole and exclusive benefit of the employees of such 
employer, and their families and dependents (or of such employees, families, and 
dependents, jointly with the employees of other employers making similar pay- 
ments, and their families and dependents) : Provided, That (A) such payments 
are held in trust for the purpose of paying, either from principal or income or 
both, for the benefit of employees, their families and dependents, for medical 
or hospital care, pensions on retirement or death of employees, compensation 
for injuries or illness resulting from occupational activity or insurance to pro- 
vide any of the foregoing, or unemployment benefits or life insurauce, disability 
and sickness insurance, or accident insurance; (B) the detailed basis on which 
such payments are to be made is specified in a written trust agreement with 
the employer, which agreement shall provide (i) for the appointment of trustees 
to administer the fund, such trustees to be designated equally by the employees 
and the employers, and in addition a trustee, representing neither the employees 
nor the employer or employers, to be appointed by the senior district judge of 
the district court of the United States in the district in which the fund has its 
principal office; (ii) that in the event of any dispute arising in regard to the 
administration of the fund the decision of the trustee so appointed by the senior 
district judge of the district court shall be controlling and final, but any trustee 
designated by either the employees or the employers, or any other interested 
person, shall have a right to apply to the district court of the United States in 
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the district in which the trust fund has its principal office, for an order setting 
aside the decision of the trustee appointed by said district court, and for such 
other relief as may be appropriate under the circumstances; (iii) for payment 
or enjoyment of benefits by all persons on whose behalf contributions to the 
fund are made without discrimination on account of membership, length of 
membership, or nonmembership in any labor organization; (C) a copy of such 
written trust agreement and any amendments thereof, subsubscribed under 
oath, shall be filed by the trustees with the Securities and Exchange Commission 
and at the principal office of the trust within thirty days from the execution 
of said agreement or amendments thereof; (D) such payments as are intended 
to be used for the purpose of providing pensions or annuities for employees are 
made to a separate trust which provides that the funds held therein cannot be 
used for any purpose other than paying such pensions or annuities; (E) the 
trustees of a fund described in subparagraph (c) (5) (A) shall cause an annual 
audit of such fund to be made by a certified public accountant covering the 
operations of the fund for the year preceding the anniversary date, a report 
of which audit, subscribed under oath, shall be filed with the Securities and 
Exchange Commission annually at such time and in such manner as the Securi- 
ties and Exchange Commission may by rules and regulations prescribe, which 
report shall be a public document, open to public inspection, and show (i) the 
name or names of labor organizations whose membership participate in said 
trust fund, and the name or names of the employers contributing to said trust 
fund and the amounts contributed by each; (ii) the name of the insurance 
carrier from whom the fund has purchased or has arranged to purchase the 
insurance, if any, and the name or names of all persons, corporate or otherwise, 
receiving commissions or brokerage fees from said insurance carrier on account 
of the purchase of such insurance; (iii) the names of all persons, corporate or 
otherwise, receiving trust fund moneys in the form of commissions, brokerage, 
administration fees, salaries or benefits, under such trust fund; (iv) a state- 
ment of the total premiums paid to any insurance carrier, and a statement of 
the total benefits paid to the persons entitled to participate in said fund; (v) 
the balance remaining in said fund at the end of the fiscal year; (vi) a detailed 
schedule showing the investments of the fund; (F) an extract of said report, 
in such form as the Securities and Exchange Commission shall prescribe by 
regulations must be mailed by the trustees to each person participating in or 
covered by the fund, no later than thirty days after the date said report is re- 
quired to be filed with the Securities and Exchange Commission; (G) the 
Securities and Exchange Commission shall have full power and authority at 
any time, either upon complaint or upon its own initiative, to investigate whether 
any person has failed to comply with any provision of this section or with any 
rule, regulation, or requirement issued or established pursuant thereto. In 
connection with any investigation conducted by the Securities and Exchange 
Commission pursuant to this section, and in connection with the enforcement 
of the provisions of this section, the Securities and Exchange Commission shall 
have and may utilize the powers conferred upon it by section 21 of the Securities 
and Exchange Act of 1934, as amended (15 U. S. C. 78u). 

“(d) No representative of the employees and no member of a labor organi- 
zation, the members of which are beneficiaries of, nor any employer contributing 
to, a fund for the benefit of the employees, nor any employee of such employer, 
may borrow, either directly or indirectly, any moneys or property of the fund, 
and no trustee of the fund nor any employee engaged in the administration of 
the fund, shall loan any money or property of the fund to any of the persons 
described above; no representative of the employees and no member of a labor 
organization, the members of which are beneficiaries of the fund, nor any 
employer contributing to a fund for the benefit of the employees, nor any em- 
ployee of such employer, shall participate, directly or indirectly, in any com- 
missions paid for the purchase of insurance by or on behalf of the fund and 
none of the persons described above shall have any interest in, or serve as a 
director or officer of any insurance agency or broker through which such fund 
has placed or contracted to place insurance: Provided, however, That a trustee 
or trustees of the fund may receive reasonable compensation for their services 
as such trustee or trustees and reimbursement for reasonable expenses incurred 
or paid in connection with the administration of the fund. 

“(e) Any person who willfully violates any of the provisions of this section 
shall, upon conviction thereof, be guilty of a misdemeanor and be subject to a 
fine of not more than $10,000 or to imprisonment for not more than one year, 
or both. 
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“(f) The district courts of the United States and the United States courts of 
the Territories and possessions shall have jurisdiction, for cause shown, and 
subject to the provisions of section 65 of the Federal Rules of Civil Procedure 
to restrain violations of this section, without regard to the provisions of section 
17 of title 15 and section 52 of this title, and the provisions of sections 101-115 
of this title. 

“(g) This section shall not be construed to render unlawful or to abrogate 
any agreement which would otherwise be unlawful hereunder provided such 
agreement was lawful when made, but this section shall apply upon the expira- 
tion of any such agreement or to any renewal of such agreement, whichever 
first occurs: Provided further, That sections (c) (5), (C) through (G) inclusive 
(d), (e), and (f), shall apply to all such agreements whenever entered into. 

“(h) Nothing in this section shall be construed to nullify or impair the power 
of any State or Territory to regulate or restrict the creation or administration 
of or disbursement from the funds herein treated.” 































DEPARTMENTAL REPORTS 
UNITED STATES DEPARTMENT OF JUSTICE, 

OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D. C., November 5, 1957. 






Hon. Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


Dear SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (S. 1813) to amend the National Labor 
Relations Act, providing trustees for welfare funds for workers. 

The bill proposes substantial modifications in section 302 of the Labor-Man- 
agement Relations Act, 1947 (29 U. S. C. 186), which are intended to clarify 
and implement the section, particularly in regard to the administration of em- 
ployee welfare and pension plans established under section 302 (c) (5). The 
most important new matters are the requirements for filing of a copy of the trust 
agreement, under which the plan is established, with the Securitiés and Exchange 
Commission and for making annual reports to that Commission on the financial 
activities in operating the plan. 

The provision for filing and reporting of employee welfare and pension plans 
has the same objective as S. 1122 and §. 1145, but since S. 1813 applies only 
to plans established under section 302 of the Labor Management Relations Act, 
1947, it is considerably more narrow in scope than either S. 1122 or S. 1145. 
The employee welfare and benefit plans permitted under section 302 (c) (5) are 
those which are maintained by employer contributions, which are held in trust 
for specific benefits for employees, and which are jointly managed by trustees 
representing both the employers and the employees. Both S. 1122 and S. 1145 
cover a wider field as they apply to plans managed or controlled by employers, 
employees, or both. We have, as you know, endorsed S. 1145 for the registration 
and reporting of employee benefit plans with the revisions suggested to your 
committee by the Secretary of Labor on May 27, 1957, which have since been em- 
bodied in S. 2175. 

We believe the amendment of section 302 of the Labor Management Relations 
Act insofar as it relates to the registration and reporting of employee benefit 
plans, as proposed by S. 1813, is not adequate and that S. 2175 would more 
effectively secure the objectives of such registration and reporting. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 





























WILLIAM P. RoGERs, 
Deputy Attorney General. 






EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., June 4, 1957. 
Hon. Lister Hm, 
- Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D.C. 


My Dear Mr. CHAIRMAN: This is in reply to your request of April 11, 1957, 
for the views of the Bureau of the Budget on S. 1813, to amend the National 
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Labor Relations Act, providing trustees for welfare funds for workers. It 
is also in reply to your request of May 23, 1957, for our views on S. 2137, to 
provide for registration, reporting, and disclosure of certain welfare, benefit, 
and pension plans. 

This Office believes that legislation providing for the registration, reporting, 
and disclosure of welfare and pension benefit plans is necessary and desirable. 
In our view, the provisions of S. 1145, with the amendments proposed by the 
Secretary of Labor in his testimony before your committee on May 27, 1957, are 
preferable to the provisions of 8. 2137 and S. 1813. 

We believe it is particularly important that this program be administered 
by the Department of Labor which has the responsibility of fostering the wel- 
fare of workers. The Department, as indicated in the Secretary’s testimony, 
already has several functions which relate to the functions which would be 
performed under 8. 1145. We believe that it would be unwise to establish an- 
other agency in this field. 

I am authorized to advise you that the enactment of S. 1145, amended as rec- 


ommended by the Secretary of Labor, would be in accord with the program of 
the President. 


Sincerely yours, 
RosBert FE. MERRIAM, 
Assistant Director. 





UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 


Washington, D. C., June 6, 1957. 
Hon. Lister Hitt, 


Chairman, Commitee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


Dear SENATOR HILL: This is in response to your requests for reports on S. 1813, 
a bill to amend the National Labor Relations Act, providing trustees for welfare 
funds for workers, and S. 2137, a bill to provide for registration, reporting, and 
disclosure of certain welfare, benefit, and pension plans. 

On May 27, 1957, Secretary Mitchell presented to the Special Subcommitee on 
Welfare and Pension Fund Legislation of the Committee on Labor and Public 
Welfare the administration’s views on welfare and pension-plan legislation. I 
would appreciate your considering Secretary Mitchell’s statement, a copy of 
which is enclosed for your convenience, and his testimony as an expression 
of the administration’s views on this type of legislation and as indicating our 
position on the proposals contained in S. 1813 and S. 2137. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report, and that enactment of 8S. 1145 with the amendments recommended 
by Secretary Mitchell on May 27 would be in accord with the program of the 
President. 

Sincerely yours, 
JAMES T. O’CONNELL, 
Acting Secretary of Labor. 


STATEMENT OF JAMES P. MITCHELL, SECRETARY OF LABOR, BEFORE THE SPECIAL 
SUBCOMMITTEE ON WELFARE AND PENSION FUND LEGISLATION OF THE SENATE 
COMMITTEE ON LABOR AND PuBLIC WELFARE, May 27, 1957 


I appreciate the opportunity to present the views of the administration on 
welfare and pension plan legislation. 

The stake which the working men and women of America have in these plans 
is a tremendous one. The investigating subcommittee of the Committee on Labor 
and Public Welfare which studied the operations of these plans estimated in 
1954 that some 75 million persons—employees and their families—look to them 
for health, welfare, or pension benefits of some kind. Almost $7 billion a year 
go into the funds, according to the subecommittee’s estimates, of which more than 
$2 billion are contributed by the workers themselves. These private plans are so 
important for the economic security of the American people that their operations 
are a m*tter of public concern. 

President Eisenhower, in a special message to the Congress in 1954, proposed 
that Congress study welfare and pension plans. Only last month the President 
had occasion to call attention to this matter and to express his earnest belief 
that legislation should be enacted as speedily as possible. On that occasion he 
said: “We seek not only to protect the individual worker in his person and in his 
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aspirations, but in the interest he has in his union funds and dues and in the 
security of his welfare and pension plans.” A bill to carry out the proposal of 
the President for legislation “to assure adequate disclosure of the financial 
affairs of each employee pension and welfare plan and to afford substantial 
protection to their beneficiaries” was introduced in January 1956. A similar 
bill, 8S. 1145, introduced by Senator Ives for himself, Senator Allott, and Senator 
Smith of New Jersey, is among the legislative proposals now before you for 
consideration. 

The investigations already conducted by the Congress have provided valuable 
basic data for legislative action at this time. The facts assembled by these 
efforts and in the administration’s consideration of the problems have demon- 
strated the need of national legislation in this area, and have provided valuable 
guides to appropriate courses of action. While they have given us a fuller 
understanding of the problems involved and have pointed the way to possible 
solutions, they have at the same time made us very much aware of the complexi- 
ties of the subject which we must face in dealing with it effectively. This infor- 
mation and that developed before the Senate select committee in its current 
hearings have reinforced our earlier conclusion that legislation along the lines of 
S. 1145 should be enacted by the Congress. In addition, we have concluded as a 
result of our studies that our original proposals may be improved and strength- 
ened by certain amendments which I shall discuss. 

The recent disclosures before the Senate select committee have served to focus 
attention anew on the abuses which may be practiced in the administration of 
employee welfare and pension funds and the possible resulting serious loss to the 
workers and their families who are the beneficiaries. If the Federal Govern- 
ment can by appropriate legislation aid in eliminating the worst of these abuses 
by making financial information regarding the plans accessible to the benefici- 
aries and the public, I believe the necessary action should be taken promptly. 
Improvements in management of the funds can be expected if disclosure is 
required. 

It is our firm belief that the vast majority of these pension and welfare plans 
are soundly and honestly administered. Disclosure legislation of the kind pro- 
posed in 8. 1145 would, however, be a salutary step in the direction of remedial 
action in those cases where abuses may now exist as well as a preventive 
measure against possible future irregularities in the majority of plans which 
are now well managed. Such legislation would, in my opinion, not take Gov- 
ernment too far into internal affairs of labor or management, collective bar- 
gaining, or other employer-employee relationships. 

Some of the facts brought out by the investigations and studies that have 
been made provide convincing evidence of the importance to the Nation’s work- 
ing men and women of the plans to which the proposed legislation would apply. 
They also emphasize the variety of the plans to which any comprehensive legis- 
lation must be adapted, and point up the problem of accommodating its require- 
ments to the different situations presented by the various kinds of plans. 

Estimates indicate that existing welfare plans provide life insurance coverage 
for some 29 million employees. The pension plans, providing retirement benefits, 
are estimated to cover approximately 13 million employees. Other types of 
benefits guaranteed by welfare plans are payments in case of accidental death 
of dismemberment, for temporary disability, and for hospitalization, surgical, 
and medical expenses. 

The exact number of employee welfare and pension plans in existence today 
is not known. The Senate Subcommittee on Welfare and Pension Funds in the 
last Congress estimated there may be, in all, some one-half million such plans 
and insurance policies of all kinds. Employees as well as employers contribute 
to the cost of a great many of these plans. 

As I have stated previously, a result of the further studies and current devel- 
opments since the introduction of S. 1145 has been to afford new insight into 
the type of provisions which will best carry out the objectives of this legislation. 
I shall present the administration’s present recommendations as to what we 
think the substance of these provisions should be. These proposals will involve 
some amendments to the provisions of Our earlier proposals in 8S. 1145, which 
I will describe in more detail later. 

The legislation which the administration proposes in this area relies primarily 
upon disclosure to the beneficiaries and the public of the financial operation of 
the plan to achieve the desired ends. It is also designed to encourage appro- 
priate State regulatory action and self-policing by the parties. The proposal 
does not provide or in any way intend that the Government would guarantee 
the actuarial or financial soundness of employee plans. 
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The administration’s present proposals would be carried out through a require- 
ment for the registration with the Government of pension, health, and welfare 
plans for which, or for contributions to which, exemptions or deductions are 
allowed under the internal revenue laws, as well as plans which apply to 
employees in any industry affecting interstate commerce. The addition of 
this interstate commerce coverage to the tax basis of coverage provided by 
S. 1145 will, we believe, adequately cover all the areas of true Federal concern. 
Annual financial reports of the covered plans would also be required. The obli- 
gation to register these plans and file the financial reports would be placed upon 
the persons responsible for the control, disposition, or management of the funds 
established by the plans. 

With respect to annual reports of the registered plans, it is recommended that a 
certification of these reports by a certified or licensed independent public account- 
ant, based upon a comprehensive audit of the records of the plan involved, be 
made a requirement of the law. This audit, under accepted standards of the 
profession, would provide additional assurance of accuracy in the reports filed. 

Administration of the program would be placed in the Secretary of Labor 
who would have the power to receive for registration and classify plans for 
purposes of annual reporting and to make and publish studies, analyses, reports, 
and surveys. He would be required to make information filed available to the 
public under appropriate regulations and to provide that pertinent portions of 
the material be distributed by the responsible officers of the plan upon request 
to each beneficiary. Criminal penalties would be provided for violations of 
and noncompliance with the act, as well as for false entries in any book, record, 
or statement required to be kept or filed, and for embezzlement and other unlawful 
use of the fund money. 

There are almost infinite varieties of welfare and pension plans. They are 
established by employers, by employee organizations, or by both. They provide 
many different kinds and combinations of pension, health, and welfare benefits. 
They are financed by contributions of employers, of employees, or of both. 
They are administered by employers, by employee organizations, or jointly. 
Their liabilities are funded by many different methods. They are established 
unilaterally or through collective bargaining. They cover a single establishment, 
several establishments of the same employer, or a number of different employers. 
They are insured or self-insured. They provide a fixed level of benefits or 
whatever benefit a fixed amount of money will provide. 

The registration requirements of the legislation we propose are designed to 
cover all these different types of plans. 

There is good reason why at this time all plans should register because all 
workers who are beneficiaries of these plans rely upon the future benefits which 
they promise and are entitled to the same kind of protection. If disclosure will 
prevent abuses and protect beneficiaries, disclosure can benefit beneficiaries of 
small plans as well as large ones. Managers should be expected to give an 
accounting of their stewardship in handling these funds whenever employees’ 
contributions are involved and even where there is no employee contribution. 
These plans in their totality have such importance for the security of the 
American people that the public interest justifies at this time registration and 
annual reporting of all of them. 

This initial registration and reporting would provide information upon the 
basis of which the administering agency could classify plans and develop appro- 
priate reporting requirements consistent with the purposes of this registration. 

The administering agency will submit annually a report to Congress. It will 
take some time before all plans have filed information. The second annual report 
of the agency will include full information with respect to the results of studies 
the administering agency shall make of the operation of the registration, report- 
ing and disclosure requirements and will report to the Congress specific conclu- 
sions and recommendations. During this period, of course, the administering 
agency will also work very closely with the appropriate committees of the House 
and Senate as contemplated by the Legislative Reorganization Act of 1946 
(2 U. S. C. 190d). 

In a new program of this kind, it is also important to permit some degree of 
discretion regarding the particular information to be required. This flexibility, 
within the limits of standards set by Congress, would have the advantage of 
permitting the administrative agency to benefit from experience derived from the 
operation of the program and to make informed recommendations to the Congress 


for any modifications in the legislation which might be found to be necessary 
or desirable. 
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Various proposals have been made concerning the appropriate Federal agency 
to administer a welfare and pension plan disclosure program. The Congress 
has not previously vested in any Government agency responsibilities identical 
with those which would be created by such a program. It has, however, vested 
in a number of agencies comparable or related responsibilities. The admin- 
istration believes, as S. 1145 provides, that it would be appropriate for admin- 
istration of the program to be in the Department of Labor. This Department is 
the Cabinet agency established to “foster, promote and develop the welfare of 
wage earners.” The pension and welfare plan disclosure legislation is, as Presi- 
dent Eisenhower stated, designed to “protect and conserve these funds for the 
millions of working men and women who are the beneficiaries.” To a large 
extent the problems to be dealt with fall within or impinge upon areas in which 
the Department of Labor has experience and responsibility as a Cabinet agency 
of Government. Within these fields the Department of Labor, like the Securi- 
ties and Exchange Commission in the capital market field, has technical com- 
petence and experience in enforcing statutes of greater complexity than the 
proposed statute. 

The Department of Labor already has several functions in this area: (1) 
Under subsections (f) and (g) of section 9 of the National Labor Relations Act, 
as amended, with respect to registration and financial reports submitted by 
unions (as you know, the administration has requested authority for the Secre- 
tary of Labor to make these reports public) ; (2) under section 211 of the Labor 
Management Relations Act with respect to maintaining a file of available collec- 
tive bargaining agreements and making available data and factual information 
which may aid in the settlement of labor disputes; (3) under section 7 (d) (4) 
of the Fair Labor Standards Act, with respect to the exclusion of contributions 
to health and welfare funds from “regular rate” of pay. In addition, the De- 
partment’s Bureau of Labor Statistics engages regularly in research and publi- 
eation of studies on economic and operational aspects of welfare and pension 
plans, and is in a unique position to aid in the administration of the proposed 
statute, in necessary research, and in providing the analyses of information 
required for the reports and recommendations which would be made to the Con- 
gress under our propsoal. 

As an aid in carrying out those provisions of our proposal which authorize 
enforcement through injunctions and penalties for violations, I recommend that 
the administering agency be given power to make investigations deemed to be 
necessary by it to determine whether any person has violated any provision of 
the proposed act or pertinent regulations. It is generally conceded, I believe, 
that the authority to investigate for compliance is necessary to effective admin- 
istration and enforcement of a statute imposing continuing, affirmative duties. 
Subpena power is customarily authorized as an adjunct to investigative power 
and it is therefore included in our present proposals. 

It seems appropriate to add to the disclosure measure a provision making 
it an offense to falsify or destroy the books or records of any plan from which 
the reports would be required to be made under the legislation. A broader 
area of protection will be assured if a criminal penalty attaches at the time 
a false entry is made on the records of the fund. The suggested penalty for 
false entry would reach anyone willfully and unlawfully making false entries 
or destroying records of the funds. Penalties for noncompliance with the bill’s 
registration and reporting requirements would be applicable, on the other hand, 
only to the persons responsible for the operations of the plan. 

As an additional protection for beneficiaries of the plans covered by this legis- 
lation, and as a further deterrent to corrupt practices it is recommended that 
the legislation provide criminal penalties for embezzlement or misappropriation 
of funds from those welfare or pension plans which would be subject to the 
Federal registration requirements. A Federal law would not supplant State 
laws making such offenses crimes, but Federal action would be possible where 
necessary. It would also emphasize the strong interest of the Federal Govern- 
ment in maintaining the integrity of these funds. 

The recommendations of the administration for pension and welfare plan 
administration as I have outlined them to you will involve, as I have said, 
some changes in the substance and form of our earlier proposals as they appear 
in S. 1145. I will state briefly the major amendments which would be required 
to carry out our present proposals: 

(1) In sections 2, 3 and 4 of the bill, appropriate changes would be made to 
provide an interstate commerce basis of coverage in addition to the taxing 
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basis now in the bill, so as to provide a comprehensive coverage of all plans 
involved. 

(2) Also in section 3 of the bill, an amendment would make clear that the 
term “person” includes mutual companies, joint-stock companies, trusts, and 
unincorporated organizations. 

(3) The amendment of section 4 of the bill would add the requirement that 
annual reports of the plans be certified by a certified or licensed public ac- 
countant. 

(4) The amended section 4 would also specify reasonable periods of time, 
starting when the applicable regulations are issued, for the submission of the 
initial registrations and reports of the plans. 

(5) Section 5 of the bill would be amended to add the Secretary of Commerce 
to the Cabinet officers who would be consulted and whose departments could be 
called on to provide assistance on a reimbursable basis in the administration of 
the legislation. 

(6) Amendments to section 6 of the bill would make disclosure of the informa- 
tion mandatory instead of discretionary, and would require the issuance of regu- 
lations to insure that the managing officers of the plan would provide specified 
information to beneficiaries upon request. 

(7) A further amendment of section 6 would make mandatory the issuance 
of regulations to insure that the governor of a State, on request, could obtain 
copies of reports of the covered plans for State agencies designated by law or 
by him, as a means of assisting the States to discharge their responsibilities 
with respect to regulation of such plans. 

(8) Section 7 (b) of the bill, authorizing administrative exemptions from 
its provisions, would be deleted. Instead, there would be added to section 8 
the provision previously mentioned which requires the information in the reports 
of the plans to be studied and the results reported to the Congress in the second 
annual report of the administering agency with its recommendations, if any, 
for legislation. 

(9) Amendments to section 7 would also add provisions giving the administer- 
ing agency appropriate authority to investigate and issue subpenas as an aid in 
enforcing the disclosure requirements. 

(10) A new title would be added to the bill amending the Criminal Code by 
adding the provisions for penalties in case of embezzlement of funds or falsifica- 
tion or unauthorized destruction of books and records of plans which would be 
required to register under the proposed legislation. 

In addition to these amendments, some technical and language changes in the 
bill would be needed to carry out the substantive recommendations and perfect 
the structure of the bill. There is attached to the copies of my statement draft 
language showing all the changes in S. 1145 which I have discussed. 

In conclusion, I would like to say that in legislation of the kind I have been 
discussing with you, the Federal Government would not attempt to solve the 
entire problem in the area of employee welfare and pension plans. This legisla- 
tion would leave to the States their responsibilities for auditing and supervision 
of the funds. Also, the plan administrators themselves have a definite responsi- 
bility for good management. We believe the proposed legislation would encourage 
and assist State action through the provisions I have mentioned. As I stated pre- 
viously, we also believe that the provisions of this legislation would lead to im- 
provements in management that would be in the interest of the plan beneficiaries. 

I urge that the committee take early and favorable action for the adoption 
of legislation along the lines of my recommendation. 


APRIL 23, 1957. 
Hon. Lister HItt, 


Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


My Dear Mr. CHAIRMAN: Reference is made to your request for the views of 
this Department on 8S. 1813, a bill to amend the National Labor Relations Act, 
providing trustees for welfare funds for workers. 

The proposed legislation would amend section 302 of title III of the Labor 
Management Relations Act, 1947, to add certain new prohibitions and require- 
ments with respect to the management of trust funds established for the benefit 
of employees and their dependents. 
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The proposed legislation is not of primary interest to this Department and the 
Department has no comment to make with respect to its general merits. 
Very truly yours, 
(Signed) Jonun K. CaRLOcK, 
Acting General Counsel. 


[S. 2693, 85th Cong., Ist sess.] 


A BILL To provide for a national labor-management policy, to repeal the Labor Manage- 
ment Relations Act, 1947, and the National Labor Relations Act, as amended, and for 
other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That it is the policy of the United States 
that employees and employers alike shall have the right to self-organization, 
to form, join, or assist organizations, to bargain collectively through represent- 
atives of their own choosing, and to engage in concerted activities for the pur- 
pose of collective bargaining or other mutual aid and protection. 

Sec. 2. (a) There is hereby created an independent agency to be known 
as the Federal Conciliation Service (herein referred to as the “Service”’). The 
Service shall be under the direction of a Federal Conciliation Director (here- 
inafter referred to as the “Director”), who shall be appointed by the President 
by and with the advice and consent of the Senate. The Director shall receive 
compensation at the rate of $15,000 per annum. The Director shall not engage 
in any other business, vocation, or employment. 

(b) The Director is authorized, subject to the civil-service laws, to appoint 
such clerical and other personnel as may be necessary for the execution of the 
functions of the Service, and shall fix their compensation in accordance with 
the Classification Act of 1949, as amended, and may, without regard to the 
provisions of the civil-service laws and the Classification Act of 1949, as 
amended, appoint and fix the compensation of such conciliators and mediators 
as may be necessary to carry out the functions of the Service. The Director is 
authorized to make such expenditures for supplies, facilities, and services as 
he deems necessary. Such expenditures shall be allowed and paid upon presen- 
tation of itemized vouchers therefor approved by the Director or by any 
employee designated by him for that purpose. 

(c) The principal office of the Service shall be in the District of Columbia, 
but the Director may establish regional offices convenient to localities in which 
labor controversies are likely to arise. The Director may by order, subject 
to revocation at any time, delegate any authority and discretion conferred upon 
him by this Act to any regional director, or other officer or employee of the 
Service. The Director may establish suitable procedures for cooperation with 
State and local mediation agencies. The Director shall make an annual report 
in writing to Congress at the end of the fiscal year. The Director and the 
Service shall not be subject in any way to the jurisdiction or authority of the 
Secretary of Labor or any official or division of the Department of Labor. 

(d) It shall be the duty of the Service, in order to prevent or minimize 
interruptions of the free flow of commerce growing out of labor disputes, to 
assist parties to labor disputes in industries affecting commerce to settle such 
disputes through conciliation and mediation. 

(e) The Service may proffer its services in any labor dispute in any industry 
affecting commerce upon the request of one or more of the parties to the dispute, 
whenever in its judgment such dispute threatens to cause a substantial inter- 
ruption of commerce. The Director and the Service are directed to avoid 
attempting to mediate disputes which would have only a minor effect on inter- 
state commerce if State or other conciliation services are available to the parties. 
Whenever the Service does ptoffer its services in any dispute, it shall be the 
duty of the Service promptly to put itself in communication with the parties and 
to use its best efforts, by mediation and conciliation, to bring them to agreement. 

(f) Final adjustment by a method agreed upon by the parties is hereby de- 
clared to be the desirable method for settlement of grievance disputes arising 
over the application or interpretation of an existing collective-bargaining agree- 
ment. The Service is directed to make its conciliation and mediation services 
available in the settlement of such grievance disputes only as a last resort and 
in exceptional cases. 

Src. 3. The Labor Management Relations Act, 1947 (including the National 
Labor Relations Act, as amended), is hereby repealed. 
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DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., September 13, 1957. 
Hon. Lister HIt1, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, 
Washington, D. C. 


DeAR SENATOR HILL: This is in further response to your request for a report 
on §. 2693, a bill to provide for a national labor-management policy, to repeal the 
Labor Management Relations Act, as amended, and for other purposes. 

On March 14, 1957, I transmitted to the President of the Senate three pro- 
posals for amendment of this act, primarily as it relates to the building and con- 
struction industry. These were introduced in the Senate as S. 1614. They are 
the only amendments to the act that I am recommending at this time. As you 
a aware, however, amendment of the act in other respects is under considera- 

ion. 

The Bureau of the Budget advises that it has no objection to the submission of 
this report. 

Sincerely yours, 
JAMES T. O'CONNELL, 
Acting Secretary of Labor. 


[S. 2925, 85th Cong., 2d sess.] 


A BILL To amend the National Labor Relations Act so as to require labor organizations 
to give their members an opportunity to vote on certain matters by secret ballot 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 (b) of the National Labor 
Relations Act is amended by striking out the word “and” at the end of paragraph 
(5), by striking out the period at the end of paragraph (6) and inserting in 
lieu thereof a semicolon and the word “and”, and by inserting at the end of such 
subsection a new paragraph as follows: 

“(7) To take a vote in any manner other than by secret ballot in the election 
of officers or in any other matter to be determined by a vote of all or a part of 
the membership (except for such minor incidental or routine matters as may be 
exempted from this paragraph by regulations of the Board).” 

Sec. 2. (a) Section 10 of such Act is amended by inserting before the period 
at the end of subsection (1) the following: “or section 8 (b) (7)”. 

(b) Such section is further amended by adding at the end thereof a new 
subsection as follows: 

“(m) No complaint shall issue against a labor organization under subsection 
(b) in the case of an unfair labor practice under paragraph (7) of section 8 (b) 
except upon a charge filed by a member of such labor organization. In any such 
case in which the Board determines that the labor organization has been guilty 
of an unfair labor practice, its order may include a provision declaring the 
election or other vote or votes in which such unfair labor practice occurred to 
be void and directing the labor organization to cease and desist from giving 
effect to such election or vote.” 


DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF SECRETARY, 
Washington, D. C., March 24, 1958. 
Hon. Lister Hitt, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


Deak Senator Hitt: This is in further reply to your request for reports on 
S. 2925, a bill to amend the National Labor Relations Act so as to require labor 
organizations to give their members an opportunity to vote on certain matters 
by secret ballot; S. 2926, a bill to amend section 302 of the Labor Management 
Relations Act, 1947, so as to prohibit certain payments to labor organizations by 
agents of employers or by labor relations experts, advisers, or consultants re- 
tained or engaged by employers; S. 2927, a bill to amend the National Labor 
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Relations Act so as to make it an unfair labor practice for a labor organization 
to carry on picketing under certain conditions for organizational purposes or 
for the purpose of forcing an employer to recognize such labor organization as 
the representative of his employees; and S. 2928, a bill to amend sections 9 (f) 
and (g) of the National Labor Relations Act so as to impose criminal penalties 
for failure by labor organizations to file information required by such sections, 
and to authorize the Secretary of Labor to make public the information filed 
under such sections. 

As the President pointed out in his labor message of January 23, 1958, legis- 
lation is needed to provide greater protections for the rights of individual 
workers, the public, and management and unions, in labor-management rela- 
tions. The administration has given very careful and detailed consideration to 
the evils which have been shown to exist in the area of labor-management rela- 
tions and to the improvement of Federal labor and related laws. This has 
resulted in a comprehensive legislative program as outlined by the President in 
the labor message. It has been embodied in measures which have been intro- 
duced during the present Congress as S. 2175, S. 3097, S. 3098, and S. 3099, 
pending before your committee. S. 2888, which was introduced during the first 
session of the 85th Congress and is pending before your committee, would, like 
S. 2175, provide for the registration and reporting of employee pension, health 
and welfare plans, which the President recommended in his labor message. 

The proposals developed by the administration and incorporated in the bills 
mentioned in the preceding paragraph were the result of a survey of all aspects 
of the problem, and deal with them in the manner which this intensive study 
disclosed would be most appropriate. Included among the many aspects of the 
problem with which the administration bills would deal are those at which 8S, 2925, 
S. 2926, S. 2927, and S. 2928 are directed. Section 102 (a) (5) of S. 3097 would 
require labor organizations to show by appropriate reporting to the Secretary 
of Labor that specified rights respecting secret balloting and other democratic 
processes in connection with elections are secured to members. Section 4 and 10 
of S. 3099 would, respectively, ban certain types of organizational and recog- 
nition picketing and amend section 302 of the Taft-Hartley Act in several ways, 
including the broadening of the existing prohibition against certain employer 
payments to representatives of employees to cover payments made by employer 
representatives. S. 3097, particularly titles I and III, would require labor 
organizations to file with the Secretary of Labor appropriate reports respecting 
their financial operations and organizational structure and procedures. 

The Department respectfully urges that the administration’s proposals be 
enacted rather than bills, such as those which are the subject of this report, 
that would operate in the same general area. Detailed explanations of the 
administration bills are printed in the Congressional Record for January 30, 1958 
(104 Congressional Record 1134), and copies of the explanatory statements are 
enclosed for your ready reference. I will be pleased to discuss the provisions of 
the administration bills and the urgent need for their enactment in more detail 
before your committee. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
JAMES P. MITCHELL, 
Secretary of Labor. 
Enclosures. 


EXPLANATION OF A BILL FOR THE ENACTMENT OF THE LABOR Reports Act oF 1958 


This bill would carry out the recommendations of President Eisenhower for 
legislation to provide greater protections for the rights of individual workers 
and the public in the administration of labor organization affairs. 

As recommended by the President, the bill would— 

1. Provide for reporting to the Department of Labor on an annual basis of 
those financial affairs and transactions of labor organizations which should be 
managed and conducted in the interests of the workers represented by such 
organizations ; 

2. Provide for reporting to the Department of Labor on an annual basis of 
information as to the constitutions, bylaws, and organizational structure and 
procedures of labor organizations which govern the rights and obligations of 
their members ; 

3. Provide for appropriate annual reporting to show that labor organizations 
select their officers through secret vote of the members on due notice and not 
less often than once in every 4 years; 
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4, Require labor organizations to keep proper records on the matters of which 
reports are required, which are open to the scrutiny of all of their members; 

5. Provide for appropriate disclosure of the information reported by labor 
organizations and insure that the public interest in carrying out the objectives 
of such organizations in representing workers is protected by opening the reports 
to public scrutiny ; 

6. Require all financial transactions between labor and management represen- 
tatives which may reflect conflicts of interests in labor-management relations 
to be reported by labor organizations, their agents and representatives, and 
employers ; 

7. Confirm by Federal law the fiduciary responsibilities of persons entrusted 
with the funds of labor organizations and provide for the enforcement of these 
responsibilities through representative suits in the Federal or State courts; 

8. Provide in the Department of Labor a Commissioner of Labor Reports to 
be appointed by the President by and with the advice and consent of the Senate, 
who will be available to the Secretary of Labor for the performance of functions 
given him by this legislation and by related legislation for reporting and dis- 
closure of employee welfare and pension plan information ; 

9. Provide the authority necessary for effective administration of the program, 
including authority to investigate violations, subpena witnesses, hold hearings, 
and compel testimony and the production of books and records; 

10. Authorize actions for injunctions against violations ; 

11. Provide administrative procedures for withdrawing, in a proper case and 
subject to judicial review, Certain rights and privileges where violations amount 
to a wilful failure to file a true and proper report. Rights and privileges which 
could be withdrawn for an appropriate period or periods include— 

(a) Recognition or certification pursuant to Federal laws of a labor 
organization as the representative of employees ; 

(b) Access to procedures of Federal agencies such as the National Labor 
Relations Board which exercise decisional functions in labor-management 
relations matters; 

(c) Tax exemptions provided for labor organizations by the Internal 
Revenue Code. 

12. Prescribe Criminal penalties for willful violations and other wrongdoing, 
including : 

(a) False filing (False Information Act made applicable) ; 

(b) Embezzlement of union funds; 

(c) False entries and wrongful destruction of union books and records; 

(d) Bribery by union or employer representatives in matters affecting 
labor-management relations. 

Through its reporting and disclosure provisions, the bill would open to scrutiny 
of the interested union members and the public those areas in which malfeasance 
and misfeasance by those entrusted with union affairs could otherwise go on 
undetected with the protection of a cloak of secrecy. Irregularities and abuses 
of the kinds reported in recent investigations can be largely eliminated, without 
the necessity of direct governmental regulation of union affairs, by the provisions 
of this bill which would bring into the open the acts and transactions of a financial 
or procedural nature in which breaches of trust could occur. The fact that 
these acts and transactions would be subject to scrutiny would deter wrong- 
doing, and if it nevertheless occurred, the bill’s provisions would enable union 
members to enforce fiduciary responsibilities for union funds and would author- 
ize criminal prosecutions for wilful acts in disregard of these responsibilities. 
Appropriate provision for administrative action and for injunctions against vio- 
lations of the law’s requirements would further aid the effectiveness of the report- 
ing and disclosure program. 

A summary discussion of the bill by title and section follows: 

Section 1 of the bill provides a short title for the legislation, the ‘Labor Re- 
ports Act of 1958.” 

Section 2 of the bill consists of the congressional findings and policy showing 
the relationship of its subject matter to the free flow of commerce, the rev- 
enue of the United States, and the general welfare. 


TITLE I—REPORTING AND DISCLOSURES 


APPLICABILITY TO LABOR ORGANIZATIONS 


Section 101: This section makes the act applicable to every labor organiza- 
tion engaged in activities affecting commerce or affording a basis for exemption 





ooo 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 133 


from taxation under provisions of the Internal Revenue Code. This includes 
local, national, and international unions as well as local, State, and regional 
conferences and councils. 


Obligations of labor organizations 


Section 102: Section 102 requires each labor organization to file annually with 
the Secretary of Labor, in the form and manner which the Secretary of Labor 
shall prescribe by regulations, certain reports and other documents concerning 
its organization, procedures, and financial affairs and make copies of these re- 
ports available to each of its members. The reports required to be filed include 
copies by each organization of its constitution and bylaws, together with reports 
showing details of its procedures with respect to such, things as requirements 
and qualifications for and restrictions on membership, meetings, and elec- 
tions, selection of certain officers and agents, levying of assessments, imposi- 
tion of fines, authorization for disbursement of union funds, audit of union 
financial transactions, expulsion of members, and procedure with respect to au- 
thorization for bargaining demands and strike authorization. 

A report concerning its financial affairs must also be filed annually by each 
organization showing, among other things, the assets and liabilities of the 
organization at the close of its last fiscal year and its financial activities during 
the year. In addition, the reports must contain a detailed explanation of the 
receipt by its officers or representatives of anything of value from certain em- 
ployers, except transactions permitted by section 302 (c) of the Labor Manage- 
ment Relations Act, 1947, as amended. In accordance with the regulations issued 
by the Secretary, the organization must retain the basic records on the matters 
required to be reported for not less than three years for inspection by the Secre- 
tary or members of the organization. At the time of filing, the union must 
certify that not less than once every 4 years the members in good standing are 
permitted, after due notice, to elect their local officers directly by secret ballot 
and to elect their national officers in the same manner or through representatives 
to delegate bodies elected directly by secret ballot. 


Reports of labor-management financial dealings 


Section 103: This section requires any officer or other representative of a 
labor organization who receives or gives anything of value either directly or 
indirectly from or to certain employers to make a contemporaneous record of 
the transaction and file a detailed report with the Secretary. Similar records 
and reports must also be made and filed by the employer concerned. No report 
is necessary, however, for transactions permitted by section 302 (c) of the 
Labor Management Relations Act, 1947, as amended. 


Disclosure of reported information 


Section 104: Section 104 permits the Secretary to disclose publicly the infor- 
mation received under sections 102 and 103 and to use the information for such 
studies and reports as he deems appropriate. Any person may inspect the 
material, and copies of any report or document may be obtained upon payment 
of a charge based on the cost of the service. The Secretary may make available 
or require a labor organization or employer to furnish a State agency copies of 
any reports in that State if requested by the Governor. 


TITLE II—FUNDS AND PROPERTY OF LABOR ORGANIZATIONS 


FIDUCIARY RESPONSIBILITIES 


Section 201: Section 201 places any officer or other representative of a labor 
organization in a position of trust with respect to any money or other property 
in his possession by virtue of his position and makes him responsible for it in a 
fiduciary capacity. 


JUDICIAL ENFORCEMENT 


Section 202: This section provides that union members may bring a class 
action in any court of competent jurisdiction for appropriate relief because of 
any act or omission of an official in disregard of any right or responsibility under 
section 201. 


Section 208: Section 203 gives Federal district courts jurisdiction of actions 
under section 202. 
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EFFECT ON STATE LAWS 


Section 204: Section 204 makes it clear that this title in no way reduces or 
limits the responsibilities of union officials under State law or bars any remedy 
of union members under State law. 


TITLE III—ADMINISTRATION, ENFORCEMENT, AND PENALTIES 
GENERAL ADMINISTRATION 


Section 301: The Secretary is authorized under this section to administer the 
act and to prescribe such procedures, make such expenditures, and hire such 
personnel as will be neeessary to carry out the purposes of this act. 

Section 302: This section provides for the appointment by the President with 
the advice and consent of the Senate of a Commissioner of Labor Reports who 


will carry out the functions delegated to him by the Secretary under this or any 
other law. 


Investigations, Administrative Proceedings, and Injunctions 


Section 303: Section 303 authorizes the Secretary to investigate the ac- 
curacy, completeness and truth or falsity of information reported under the act. 
He also has authority under this section to investigate whether any person has 
violated the act and to investigate any other matter necessary to carry out the 
provisions of the act. For the purposes of these investigations, the Secretary 
has the authority to hold hearings, make findings of fact and decisions and 
necessary authority relating to the attendance of witnesses and the production 
and inspection of papers and documents. 

Section 304: Section 304 requires the Secretary to provide for administrative 
proceedings in accordance with the requirements of the Administrative Pro- 
cedure Act with respect to adjudication on notice and hearing in determining 
whether any labor organization or employer has willfully failed or refused to 
file a true and proper report or other document as required by title I. If it is 
determined that a party to the proceedings has willfully so violated the act an 
order will be issued imposing for an appropriate period such of the following 
sanctions as may be determined necessary to carry out the purposes of this act: 

In the case of a labor organization, it could be ineligible (a) to obtain or 
retain a certification or other recognition under Federal law as the repre- 
sentative of any employees. (However, nothing in this provision will affect 
an organization’s rights to utilize the services of the Federal Mediation and 
Conciliation Service, or prohibit the Service from providing its services in 
stuations in which such an organzation is involved) ; (0) to have access to 
procedures of Federal agences which exercise decisional functions in labor- 
management relations matters such as the National Labor Relations Board: 
and (c) to have an exemption from income taxes under the Internal Revenue 
Code. 

In the case of an employer’s violation, he could be ineligible to have ac- 
cess to procedures of Federal agencies which exercise decisional functions 
in labor-management relations matters such as the National Labor Rela- 
tions Board. 

Upon receipt of notice from the Secretary that a proceeding has been 
brought, any Federal agency which may be required to act or omit to act in 
accordance with a decision or order issued in the proceeding may hold in 
abeyance any matter or proceeding which may be affected by the decision or 
order until such decision or order has been made. 

Decisions and orders made under this section are subject to judicial 
review as provided in the Administrative Procedure Act. 

Section 305: This section authorizes legal actions to be brought in the name 
of the Secretary in Federal district courts to restrain violations, compel the 
disclosure of information required to be filed, or enforce any duty created by 
this act. 


Cooperation with other agencies 


Section 306: In order to avoid unnecessary expense and duplication, this 
section provides for full cooperation, including working arrangements and the 
exchange of information, between Federal, State, and local agencies. All evi- 
dence warranting consideration for criminal prosecution shall be turned over 
to the Attorney General for appropriate action. 
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Penalties 


Section 307: Criminal penalties are provided for willful violation or failure 
to comply with the provisions of title I and for the filing of false information in 
any report required under sections 102 and 103. 


TITLE IV—MISCELLANEOUS PROVISIONS 
DEFINITIONS 


Section 401: This section defines nine terms used throughout the act includ- 
ing “labor organization,” “employer,” “employee,” “person,” “commerce,” and 
“affecting commerce.” 

EFFECT OF OTHER LAWS 


Section 402: This act does not exempt or relieve any person from any other 
Federal or State law not in direct conflict with it. 


STATUTORY PROVISIONS AMENDED OR REPEALED 


Section 403: This section amends the National Labor Relations Act so that 
no labor organization can be eligible for certification or avail itself of the 
processes of the Board unless it and any national or international labor organi- 
zation of which it is an affiliate can show that it has filed, and made available 
to its members the information required by this act. This section also repeals 
section 9 (g) of the National Labor Relations Act, as amended, which requires 
a limited form of union reporting. 

Section 404: This section contains a separability provision. 


TITLE V—AMENDMENTS TO THE CRIMINAL CODE 


Section 501: Section 501 amends title 18 of the United States Code to make 
it a felony for any person having any direct or indirect functions in connec- 
tion with the money or other property of a labor organization subject to the 
provisions of this bill to embezzle, steal, or unlawfully take or convert any of 
the assets of the organization. It would also be a felony for any such person 
to make a false entry in any of the documents required to be kept by law with 
intent to injure or defraud the organization or its members, or to destroy any 
of this material without authority. A violation is punishable by a fine of not 
more than $5,000 or imprisonment for not more than 5 years, or both. 

Section 502: Section 502 makes it a felony for any representative of employees 
who are employed in any industry affecting commerce, as well as any officer or 
other representative of a union the members of which are so employed, and any 
employer or his representative to offer, solicit, or accept bribes from or to 
each other for the purpose of influencing decisions or actions in labor-manage- 
ment relations matters. A violation is punishable by a fine of not more than 
3 times the amount involved or imprisonment for not more than 3 years, or 
both. Immunity from prosecution is granted any person required to present 
self-incriminating testimony or evidence before a grand jury or court of the 
United States in a case or proceeding under this section if he is compelled to 
testify or produce such evidence after having claimed his privilege against self- 
incrimination. 





[S. 2926, 85th Cong., 2d sess.] 


A BILL To amend section 302 of the Labor Management Relations Act, 1947, so as to 
prohibit certain payments to labor organizations by agents of employers or by labor 
relations experts, advisers, or consultants retained or engaged by employers 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subsections (a) and (b) of 
section 302 of the Labor Management Relations Act, 1947, are amended to read 
as follows: 

(a) It shall be unlawful for any employer, any agent of such employer, or any 
person retained or engaged by such employer as a labor relations expert, adviser, 
or consultant or for the purpose of dealing or negotiating with any of his em- 
employees who are employed in an industry affecting commerce or with any 
labor organization representing or seeking to represent or organize such em- 
ployees— 
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“(1) to pay or deliver or agree to pay or deliver, directly or indirectly, 
any money or other thing of value to such labor organization or to any officer 
or representative thereof ; or 

(2) to pay or deliver or agree to pay or deliver, directly or indirectly, any 
money or other thing of value to any employee or group or committee of em- 
ployees of such employer who are employed in an industry affecting com- 
merce for the purpose of (A) encouraging or discouraging or in any way 
influencing any such employee or employees in the exercise of their right to 
self-organization or the selection of a representative, or (B) causing or 
enabling such employee, group, or committee to encourage or discourage or 
in any way influence other employees of such employer who are employed in 
an industry affecting commerce in the exercise of any such right.” 

“(b) It shall be unlawful for any person to receive or accept or agree to 
receive or accept, directly or indirectly, any payment or delivery of money or 
other thing of value prohibited by subsection (a).” 

Sec. 2. Subsection (d) of such section is amended by striking out “misde- 
meanor” and inserting in lieu thereof “felony”, and by striking out “one year” 
and inserting in lieu thereof “five years.” 





[S. 2927, 85th Cong., 2d sess.] 


A BILL To amend the National Labor Relations Act so as to make it an unfair labor 
practice for a labor organization to carry on picketing under certain conditions for 
organizational purposes or for the purpose of forcing an employer to recognize such labor 
organization as the representative of his employees 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 8 (b) of the National 
Labor Relations Act is amended by striking out the word “and” at the end of 
paragraph (5), by striking out the period at the end of paragraph (6) and in- 
serting in lieu thereof a semicolon and the word ‘and’, and by adding a new 
paragraph as follows: 

“(7) to carry on picketing on or about the premises of any employer 
either for organizational purposes or for the purpose of forcing or requiring 
such employer to recognize or bargain with a particular labor organiza- 
tion as the representative of his employees if (A) another labor organi- 
zation has been certified as the representative of such employees under sec- 
tion 9 (c) within the preceding twelve-month period, (B) an election has 
been held under section 9 (c) within the preceding twelve-month period and 
no labor organization has been certified as the representative of such em- 
ployees, or (C) a petition has been filed under section 9 (c) (1) (A) by an- 
other labor organization or under section 9 (c) (1) (B) by such employer, 
and such petition is pending before the Board.” 


[S. 2928, 85th Cong., 2d sess.] 


A BILL To amend sections 9 (f) and (g) of the National Labor Relations Act so as to 
impose criminal penalties for failure by labor organizations to file information required 
by such sections, and to authorize the Secretary of Labor to make public the informa- 
tion filed under such sections 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That sections 9 (f) and (g) of the 
National Labor Relations Act are amended to read as follows: 

“(f) Every labor organization which represents employees in an industry 
affecting commerce shall— 

“(A) File with the Secretary of Labor, within 60 days after the date 
of enactment of the National Labor Relations Act Amendments of 1958 
or the date on which such labor organization commences the representation 
of such employees, whichever is later, copies of its constitution and bylaws 
and a report, in such form as the Secretary shall prescribe showing— 

“(1) the name of such labor organization and the address of its 
principal place of business ; 

(2) the names, titles, and compensation and allowances of its three 
principal officers and of any of its other officers or agents whose aggre- 
gate compensation and allowances for the preceding year exceeded 
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$5,000, and the amount of the compensation and allowances paid to each 
such officer or agent during such year ; 

““(3) the manner in which the officers and agents referred to in clause 
(2) were elected, appointed, or otherwise selected ; 

“(4) the initiation fee or fees which new members are required to 
pay on becoming members of such labor organization ; 

“(5) the regular dues or fees which members are required to pay 
in order to remain members in good standing of such labor organization ; 

“(6) a detailed statement of, or reference to provisions of its con- 
stitution and bylaws showing the procedure followed with respect 
to, (a) qualification for or restrictions on membership, (b) election 
of officers and stewards, (c) calling of regular and special meetings, 
(d) levying of assessments, (e) imposition of fines, (f) authorization 
for bargaining demands, (g) ratification of contract terms, (h) author- 
ization for strikes, (i) authorization for disbursement of union funds, 
(j) audit of union financial transactions, (k) participation in in- 
surance or other benefits plans, and (1) expulsion of members and the 
grounds therefor. 

“(B) File with the Secretary of Labor, not later than sixty days after 
the close of each of its fiscal years, reports in such form as the Secretary 
shall prescribe bringing up to date the information specified in paragraph 
(A). 

“(C) File with the Secretary of Labor not later than sixty days after the 
date of enactment of the National Labor Relations Act Amendments of 
1958 or the date on which such labor organization commences the repre- 
sentation of such employees, whichever is later, and within sixty days after 
the close of each of its fiscal years thereafter a report in such form as the 
Secretary shall prescribe showing its receipts and the sources thereof, and 
its disbursements and the purposes for which made, during its last fiscal 
year, and its total assets and liabilities as of the end of such year. 

“(D) Furnish to each member of such labor organization a copy of each 
report required to be filed with the Secretary under paragraph (C). 

“(g) (1) No investigation shall be made by the Board of any question affect- 
ing commerce concerning the representation of employees, raised by a labor 
organization under subsection (c) of this section, no complaint shall be issued 
pursuant to a charge made by a labor organization under subsection (b) of 
section 10, and no labor organization shall be eligible for certification under this 
section as the representative of any employees unless it shows that it and any 
national or international labor organization of which it is an affiliate or con- 
stituent unit, has complied with the provisions of subsection (f). 

“(2) Any labor organization required to file reports under subsection (f) 
which fails to file any such report or which knowingly and with intent to de 
ceive the Secretary of Labor or any other person has filed a report containing 
false information or omitting information required by such section, shall be 
punished by a fine of not more than $50,000. Any violation of this provision 
by a labor organization shall be deemed also to be a violation thereof by the 
individual officers or agents of such labor organization who shall have author- 
ized, ordered, or done any of the acts constituting in whole or in part such vio- 
lation and shall be punished by a fine of not more than $5,000 or by imprisonment 
for not more than five years, or both. 

“(3) The Secretary of Labor shall examine all reports filed under subsection 
(f) and any case in which he has reason to believe that any labor organization 
required to file reports under subsection (f) has failed to file any such report 
or that any such labor organization knowingly and with intent to deceive the 
Secretary or any other person has filed a report containing false information 
or omitting information required by such subsection, the Secretary is author- 
ized to conduct an investigation for the purpose of ascertaining whether such 
labor organization has violated the provisions of this subsection. For the pur- 
poses of such investigation the Secretary shall have the same powers &as are con- 
ferred upon the Board by section 11. If, after such investigation, the Secretary 
is of the opinion that such violation has occurred he shall bring the facts with 
respect thereto to the attention of the Attorney General. 

“(4) The Secretary of Labor shall make all reports filed under subsection (f) 
available for public inspection.” 

Seo. 2. This Act may be cited as the National Labor Relations Act Amend- 
ments of 1958. 
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[S. 3001, 85th Cong. 2d sess.] 


A BILL To amend the National Labor Relations Act, as amended, for the purpose of 
prohibiting compulsory unionism, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (3) of section 8 (a) of the 
National Labor Relations Act, as amended, is amended to read as follows: 

“(3) by discrimination in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discourage membership 
in any labor organization ;”. 

Sec. 2. Section 7 of such Act is amended by inserting a period immediately 
after “such activities” and striking out the remainder of the section. 

Sec. 3. Paragraph (2) of section 8 (b) of such Act is amended to read as 
follows: 

“(2) to cause or attempt to cause an employer to discriminate against an 
employee in violation of subsection (a) (3) ;”. 

Sec. 4. Section 8 (b) of such Act is amended by inserting “and” immediately 
after the semicolon at the end of paragraph (4), by striking out all of paragraph 
(5), and by redesignating paragraph (6) as paragraph (5). 

Sec. 5. Section 9 (e) of such Act is repealed. 

Sec. 6. Section 14 (b) of such Act is amended to read as follows: 

“(b) Nothing in this Act shall be construed as depriving any State or Terri- 
tory of the power to enact and enforce laws prohibiting the execution or appli- 
cation of agreements requiring membership in a labor organization as a condi- 
tion of employment.” 





[S. 3068, 85th Cong., 2d sess.] 


A BILL To regulate certain internal affairs of labor organizations by providing processes 
and procedures for insuring democratic control of such organizations by the rank-and-file 
membership thereof 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title IV of the Labor Management Rela- 
tions Act, 1947, is amended to read as follows: 


“TITLE IV—REGULATION OF LABOR ORGANIZATIONS FOR PURPOSE 
OF INSURING DEMOCRATIC CONTROL BY MEMBERSHIP 


“Src. 401. As used in this title— 

“(1) The term ‘labor organization’ means any labor organization which (A) is 
the representative for or has as one of its purposes or exists for the purpose of 
representing employees in collective bargaining in any industry affecting com- 
merce or is seeking to become such a representative or (B) has an affiliate or 
constituent unit in a State other than the State in which it has its principal place 
of business or in any foreign country. 

“(2) The term ‘officer’ includes a member of any board, council, committee, or 
other body established by the constitution or charter of a labor organization which 
is empowered by such constitution or charter to exercise governing or executive 
functions with respect to such labor organization. 

“(8) The term ‘employee welfare plan’ means a plan, fund, or program estab- 
lished by an employer or by employees of an employer, or by any group, association, 
or other organization thereof, for the purpose of providing for employees in an 
industry affecting commerce or their dependents benefits in case of illness or other 
disability or upon retirement or death, but does not include a plan, fund, or pro- 
gram established by law for the purpose of providing benefits provided by law. 


“ELECTION OF OFFICERS 


“Sec. 402. (a) After the expiration of one year following the enactment of this 
section, no person shall be eligible to serve as an officer of a labor organization 
unless he shall have been elected as such officer by popular vote of the membership 
at an election held within the preceding four years in which all members of such 
organization shall have been entitled to vote, and at which the votes of the 
members voting shall have been cast by secret ballot. 

“(b) Upon the filing with the National Labor Relations Board (hereinafter 
referred to as ‘the Board’) of a petition alleging that an individual is serving as 
an Officer of a labor organization, who is not eligible under subsection (a) to serve 
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as such officer, the Board shall proceed in accordance with section 406 (a) to 
consider the matter and if it determines such allegation to be true it shall enter 
an order directing the labor organization to remove such individual from such 
office. 


“RECALL OF OFFICERS 


“Seo. 408. (a) Upon the filing with the Board of a petition therefor signed by 
at least 15 per centum of the members of a labor organization, the Board shall 
conduct an election at which the members of such labor organization shall be 
entitled to vote by secret ballot on the question of recalling any elected officer 
or officers of such labor organization named in such petition. If a majority 
of the members voting in such election vote to recall any officer named in the 
petition, the Board shall declare the office held by such officer to be vacant. Not 
more than one election for the recall of the holder of any one office shall be held 
under this section in any twelve-month period. 

(b) Upon the filing with the Board of a petition alleging that an individual 
who has been recalled under subsection (a) as an officer of a labor organization 
is serving as such officer (other than pursuant to a subsequent election to such 
office), the Board shall proceed in accordance with section 406 (a) to consider 
the matter, and if it determines that such allegation to be true, it shall enter 
an order directing the labor organization to remove such individual from such 
office. 


“INITIATIVE AND REFERENDUM ON INTERNAL AFFAIRS 


“Sec. 404. (a) Upon the filing with the Board of a petition therefor signed by 
at least 15 per centum of the members of a labor organization, the Board shall 
eonduct a referendum at which the members of such labor organization shall 
be entitled to vote on the question whether they favor any proposal specified in 
such petition— 

“(1) to amend, modify, revise, or repeal any provision of the constitution, 
bylaws, or other governing rules or regulations of the labor organization; 

““(2) to amend, modify, revise, or veto any decision of the officers or gov- 
erning body of the labor organization with respect to— 

“(A) dues, initiation fees, assessments, salaries of officers and em- 
ployees of the labor organization, gifts, grants, loans, donations, or in- 
vestments made by the labor organization, expenditure of funds of the 
labor organization or projects involving the use of such funds or the 
resources or assets of the labor organization or involving the use of 
paid manpower, or other matters relating to the financial affairs of the 
labor organization ; 

“(B) attendance at union meetings, picket line duty, performance of 
services on behalf of the labor organization, contributions, welfare ac- 
tivities, distribution of literature, support of political or ideological 
causes, issues, parties, platforms, or candidates, lobbying or legislative 
activities, or other matters relating to the conduct or activities of 
members of the labor organization ; or 

“(C) fines, suspensions, expulsion, loss of status or union benefits, or 
other matters relating to the disciplining of members. 

“(b) Upon the filing with the Board of a petition alleging that a labor organi- 
zation or its officers have failed to carry out any proposal favored by a majority 
of the members voting in a referendum conducted under this section, or are 
carrying out any proposal disapproved by a majority of the members voting in 
such referendum, or are otherwise disregarding, or failing to comply with or give 
effect to, the wishes of such majority as disclosed by the results of the vote 
in such referendum, the Board shall proceed in acordance with section 406 (a) 
to consider the matter, and if it determines such allegations to be true, it shall 
enter an appropriate order directing the labor organization and its officers to 
carry out any proposal favored by such majority, to refrain from carrying out 
any proposal disapproved by such majority, or otherwise to comply with or give 
effect to the wishes of such majority as disclosed by the results of the vote. The 
order of the Board may include provisions directing the labor organization 
or its officers to make such restitution of rights or property as may be necessary 
to effectuate the objectives of any proposal favored by such majority. 

“(e) (1) No referendum shall be conducted under subsection (a) to amend, 
modify, revise, or veto— 
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“(A) any decision made by any officer or representative of a labor organ- 
ization in the course of collective bargaining negotiations with respect to 
wages, rates of pay, hours of work, or any other terms or conditions of 
employment which directly affect or involve the duration of the work period 
or a concrete, material benefit or loss to the employees which is measurable 
in terms of money; or 

“(B) any decision the precise content of which is specifically required by 
the constitution, bylaws, or other governing rules or regulations of the labor 
organization ; or 

“(C) any decision with respect to any matter which is specifically required 
or prohibited by law. 

(2) No referendum shall be conducted under subsection (a) among the mem- 
bership of a local union alone in connection with any matter which is governed 
by the constitution, charter, bylaws, or other governing rules or regulations of 
the national, international, or other multilocal labor organization of which such 
labor organization is a constituent unit or with which it is affiliated. 

“(3) Not more than one referendum shall be conducted under subsection (a) 
(1) during any eighteen-month period. Not more than one referendum shall be 

conducted under subsection (a) (2) with respect to any particular decision. 


“ 


“STRIKE BALLOTS 


“Sec. 405. (a) No strike shall be called or sanctioned by a labor organization 
unless ac least thirty days prior to the commencement of such strike such labor 
organization shall have given notice thereof in writing to the Board and the 
employer, and either individually in writing, or by announcement at a meeting 
of the membership of the organization, to the members of such organization in 
the unit or units involved in the strike. 

“(b) Upon the filing with the Board, upon or at any time after receipt by the 
Board of a notice given under subsection (a), of a petition therefor signed by at 
least 15 per centum of the employees in the unit or units involved in the strike, 
the Board shall conduct a referendum on the question whether such strike should 
be called or continued. If a majority of those voting in the referendum vote 
against the strike, no strike shall be called or sanctioned by the labor organiza- 
tion until at least ninety days have elapsed following the referendum and notice 
has been given in accordance with subsection (a). If a majority of those voting 
in the referendum vote in favor of the strike no subsequent petition may be filed 
under this subsection until at least ninety days have elapsed following such 
referendum, and unless such subsequent petition has been signed by at least 30 
per centum of the employees in the unit or units involved in the strike. 

““(c) Any individual who participates in a strike which has been called with- 
out notice as required by subsection (a), or which has been called or continued 
after a majority of the employees in the unit or units involved in the strike 
voting in the most recent referendum conducted with respect to such strike under 
this secction shall have voted against such strike, shall not during the existence of 
the strike or thereafter, unless reemployed or reinstated by the employer, be 
considered to be an employee of such employer for the purposes of the National 
Labor Relations Act. 

“(d) Nothing contained in this section shall be construed to supersede or mod- 
ify in any way the requirements of section 8 (d) of the National Labor Relations 
Act. 

“PROCEDURE 


“Sec. 406. (a) A petition under section 402 (b), 403 (b), or 404 (b) may be 
filed by any member or group of members of a labor organization, or by any 
individual or organization acting in behalf of such member or members, except 
that no such petition may be filed by any employer of such employees or by any 
organization with which any such employer is affiliated. Upon the filing of such 
a petition, the Board shalt conduct an investigation and if it finds evidence to 
support the allegations in the petition it shall proceed in the same manner as in 
the case of an unfair labor practice charge and the appropriate provisions of 
subsections (b) to (1), inclusive, of section 10 of the National Labor Relations 
Act shall apply to such proceeding. 

“(b) Elections and referenda provided for in sections 403, 404, and 405 shall 
be conducted by the Board, except that the Board may delegate, generally or in 
specific cases, authority to conduct such elections or referenda to any public or 
private agency or organization which, in the opinion of the Board, is qualified to 
conduct such elections or referenda. 
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“TRUSTEESHIPS OVER LOCAL UNION AFFAIRS 


“Sec. 407 (a) No national, international, or other labor organization having 
more than one local or constituent unit shall remove the officers of any local 
union for the purpose of establishing a trusteeship over such union and adminis- 
tering its affairs, unless— 

“(1) such action is authorized by, and is taken in accordance with the 
provisions of, the constitution, charter, bylaws, or other governing rules and 
regulations of such labor organization ; and 

“(2) the funds, assets, resources, and property of the local union (other 
than amounts normally required to be paid to such labor organization by its 
local or constituent units in the absence of a trusteeship) are used exclu- 
sively in connection with the affairs of the local union and for the benefit 
thereof, and are not diverted to or utilized for any other purpose during the 
period of the trusteeship. 

“(b) No such trusteeship shall continue after the expiration of one year from 
the date it is established, and no such trusteeship shall be established with 
respect to any local union until at least six months have elasped following the 
termination of any preceding trusteeship established with respect to such local 
union. 

“(¢) In any case in which the officers of a local union have been removed and 
such a trusteeship has been established, the trustees are authorized, during the 
term of the trusteeship, to conduct elections for new local union officers at 
which all members of such local union shall be entitled to vote. Any such officer 
or member so elected shall not be subject to recall pursuant to section 403 for 
a period of six months following the election. 

“(d) Nothing contained in this section shall be construed to modify any exist- 
ing legal rights or remedies with respect to the funds, assets, property or obliga- 
tions of the local union upon the dissolution of such local union, or its expul- 
sion or withdrawal from the national, international, or other union with which 
it was affiliated. 

“(e) Any member of a local union over which a trusteeship is established 
or continued in violation of subsection (a) or (b) may bring an action in behalf 
of such local union in any district court of the United States for equitable relief 
to compel compliance with the provisions of such subsections, and for restitu- 
tion of funds, assets, or property of the local union and for damages to such 
union. Any amounts awarded in any such proceeding shall be payable to the 
local union, except that costs, including counsel fees, of such proceeding may 
be assessed in favor of the person bringing the action. 


“PROTECTION OF MEMBERS 


“Sec. 408. (a) Upon the filing with the Board by any member of a labor organ- 
ization of a petition alleging that such member has been disciplined by his 
labor organization so as to deprive him, in violation of the provisions of the 
constitution, charter, bylaws, or other governing rules or regulations of the 
labor organization, of his right to vote in any election conducted by such labor 
organization or in any referendum conducted under section 403, 404, or 405, the 
Board shall conduct an investigation and if it finds prima facie evidence of 
the truth of such allegations it shall proceed in the same manner as in the 
case of an unfair labor practice charge and the provisions of subsections (b) 
to (1), inclusive, of section 10 of the National Labor Relations Act shall apply 
to such proceeding. If after hearing the Board finds that the voting rights of 
such member have been denied in violation of the provisions of such constitution, 
charter, bylaws, rules, or regulations it shall order the labor organization to 
cease and desist from such wrongful action, and, if the election was conducted 
by the labor organization and the wrongful action could affect the results of the 
election, shall invalidate such election or, in the case of a referendum conducted 
by the Board under section 403, 404, or 405, shall set aside such referendum 
if the result thereof was unfavorable to the petitioners. 

“(b) Nothing contained in this section shall be construed to supersede or 
modify in any way the provisions of any law of any State or Territory, or to 
prevent any person from exercising any right which he may have under any 
such law. 


“MONOPOLISTIC ALLOCATION OF TERRITORY AMONG LABOR ORGANIZATIONS 


“Sec. 409. (a) Every contract, agreement, understanding, or arrangement 
between two or more national, international, or other labor organizations having 
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more than one local or constituent unit or between two or more local labor 
organizations each affiliated with a different national, international, or other 
labor organization having more than one local or constituent unit, for a division 
or allocation of jurisdiction for representation purposes on a geographical, terri- 
torial, or area basis is hereby declared to be unlawful. 

“(b) Upon the filing with the Board of a petition alleging that a contract, 
agreement, understanding, or arrangement has been entered into in violation of 
subsection (a), or that a labor organization has refused on a geographical, 
territorial, or area basis to admit to membership employees who would other- 
wise be eligible to membership or to represent employees under section 9 of the 
National Labor Relations Act which it would otherwise represent, the Board 
shall conduct an investigation and if it finds prima facie evidence of the truth 
of such allegation it shall proceed in the same manner as in the case of an unfair 
labor practice charge and the provisions of subsections (b) to (1), inclusive, 
of section 10 of the National Labor Relations Act shall apply to such proceeding. 
If it determines such allegation to be true it shall enter an order prohibiting 
the parties from carrying out or in any way giving effect to such contract, agree- 
ment, understanding, or arrangement, or from continuing to refuse to admit 
to membeship or represent such employees. 


“COLLECTIVE BARGAINING AGREEMENTS FOR EXCESSIVE TERM OR PROVISIONS WAIVING 
RIGHT TO STRIKE 


“Sec. 410 (a) No collective bargaining agreement entered into by any labor 
organization shall be effective or binding upon the parties thereto for a period 
in excess of two years unless such contract shall have been approved by a 
majority of the members of the labor organization in the unit covered by the 
contract, voting by secret ballot in a referendum held for such purpose by the 
labor organization. 

“(b) No provision or provisions in a collective bargaining agreement waiving 
or cancelling the union members’ right to strike shall be legal or effective unless 
such provision or provisions shall have been approved by a majority of the mem- 
bers of the labor organization in the unit covered by the contract, voting by 
secret ballot in a referendum held for such purpose by the labor organization. 


“REGISTRATION OF EMPLOYEE WELFARE PLANS 


“Sec. 411. (a) The person or persons responsible for the administration of 
an employee welfare plan shall register such plan with the Securities and Ex- 
change Commission (hereafter referred to as the ‘Commission’) in accordance 
with the provisions of this section. 

“(b) (1) The registration of a plan under this section shall be in such form 
as the Commission shall by regulation prescribe. It shall include information 
with respect to (1) the nature and type of the plan, and the benefits provided 
thereunder, (2) the number of employees covered by the plan, (3) assets of the 
plan and investments of its funds, (4) receipts and disbursements of the plan 
during the preceding year, and (5) such other information as the Commission 
shall determine to be necessary in the public interest and shall by regulation 
prescribe. 

“(2) A plan shall be registered under this section within 60 days after the 
effective date of the regulations promulgated under this subsection or after 
the date on which such plan is established, whichever date is later. 

““(c) The person or persons responsible for the administration of an employee 
welfare plan registered under this section shall file with the Commission annually 
a report bringing up to date the information included in the registration and 
containing such further information concerning the plan or its administration 
as the Commission shall determine to be necessary in the public interest and 
shall by regulation prescribe. Such annual report shall be in such form and 
shall be filed at such time as the Commissioner shall by regulation prescribe. 

“(d) The Commission is authorized to require by regulation the certification 
by an independent public accountant of the accuracy of any of the information 
required to be filed in any registration or annual report under this section. 

“(e) The Commission shall make available for public inspection at its 
principal office the registrations and annual reports filed under this section. 

“(f) (1) The Commission shall examine the registrations and reports filed 
under this section, and is authorized to make such investigations as it may deem 
necessary to determine whether in any case the provisions of this section have 
not been complied with. Whenever it is of the opinion, as a result of such 
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examination or investigation, that any provision of this section or of any other 
law have been violated it shall call the facts with respect to such violation to 
the attention of the Attorney General or, in the case of a violation of a State 
or local law, to the appropriate State or local law enforcement agency. 

“(2) For the purpose of any investigation authorized by this subsection, the 
provisions of sections 9 and 10 (relating to the attendance of witness and the 
production of books, papers, and documents) of the Federal Trade Commission 
Act of September 16, 1914, as amended (15 U. S. C. 49, 50), are hereby made 
applicable to the jurisdiction, powers, and duties of the Commission. 

“(g) The district courts of the United States shall have jurisdiction, upon 
application by the Commission, to restrain violations and compel compliance 
with the provisions of this section. 


“SANCTIONS AND PENALTIES 


“Sec. 412 (a) Whenever the Board shall determine that— 

“(1) an individual is serving as an officer of a labor organization who 
is not eligible under section 402 (a) to serve as such officer or who has 
been recalled from service as such officer under section 408, or who has 
been convicted of an offense under subsection (c) of this section; 

““(2) a labor organization or its officers are failing to carry out a pro- 
posal favored by a majority of those voting in a referendum conducted 
under section 404, are carrying out a proposal disapproved by a majority 
of those voting in such a referendum, or are otherwise disregarding or 


failing to comply with or give effect to the wishes of such majority as | 


disclosed by the vote in such referendum ; 

“(3) a labor organization has called, sanctioned, or is participating in 
a strike which has been called without notice as required by section 
405 (a) or within ninety days after it has been disapproved by a majority 
of those voting in a referendum conducted under section 405 (b) ; or 

(4) a labor organization has entered into a contract, agreement, under- 
standing, or arrangement made unlawful by section 409, or has refused 
on a geographical, territorial, or area basis to admit to membership 
employees who would otherwise be eligible to membership or to represent 
employees under section 9 of the National Labor Relations Act which it 
would otherwise represent ; 

during any period for which any such activity or failure to act so determined 
by the Board continues to exist such labor organization shall not (A) be 
considered to be the representative of employees for the purposes of the 
National Labor Relations Act, (B) be exempt from Federal income tax under 
section 501 (a) of the Internal Revenue Code of 1954, or (C) be considered 
to be a labor organization for the purposes of sections 6 and 20 of the Act 
entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes’, approved October 15, 1914, as amended 
(15 U. 8S. C. 17; 29 U. S. C. 52) or the Act of March 23, 1982 (29 U. S. C. 101 
and the following). 
“(b) Any individual who— 

“(1) knowingly serves as an officer of a labor organization while ineligi- 
ble to serve as such officer under section 402 (a) or after having been 
recalled from service as such officer or member under section 403 (other 
than an individual who subsequent to such recall is duly reelected to the 
office from which he was recalled) ; 

“(2) being an officer of a labor organization and having responsibility 
with respect to any proposal voted on at a referendum conducted under 
section 404, willfully fails to carry out or to participate in carrying out 
a proposal favored by a majority of those voting in such referendum, 
willfully carries out or participates in carrying out a proposal disapproved 
by a majority of those voting in such referendum, or otherwise willfully 
disregards or fails to comply with or give effect to the wishes of such 
majority as disclosed by the vote in such referendum ; 

“(3) being an officer of a labor organization, willfully calls or sanctions, 
or orders, requests, or encourages any members of the labor organization 
to participate in a strike which has been called without notice as required 
by section 405 (a) or within ninety days after it has been disapproved by 
a majority of those voting in a referendum conducted under section 405 (b) ; 

““(4) willfully removes or participates in the removal of the officers of 


' 
| 
| 
) 








144 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


any local union for the purpose of establishing a trusteeship over such 
union otherwise than in accordance with section 407 (a), or continues or 
participates in the continuation of any trusteeship in violation of section 
407 (b); or 
“(5) willfully authorizes, makes, or participates in the making of any 
contract, agreement, arrangement, or understanding declared by section 
409 to be unlawful, or willfully carries out or gives effect to, or partici- 
pates in the carrying out or giving effect to any such contract, agreement, 
arrangement, or understanding ; 
shall be guilty of a misdemeanor and upon conviction thereof shall be punished 
by ~ — not exceeding $1,000 or by imprisonment for not exceeding one year, 
or both. 

“(c) Any individual, group, or organization which willfully interferes with, 
restrains, or coerces any employee or member of a labor organization seeking 
to initiate or participate in any of the procedures or activities set forth in 
the foregoing provisions of this title shall be guilty of a felony and upon con- 
viction thereof shall be punished by a fine not to exceed $10,000 or by imprison- 
ment for not to exceed five years, or both. 

“(d) Any person or persons responsible for the administration of an employee 
welfare plan required to be registered under section 411 who willfully fails 
to register such plan or to file any annual report thereon, in accordance with the 
provisions of such section or the regulations promulgated thereunder shall be 
guilty of a misdemeanor and upon conviction thereof shall be punished by a 
— not to exceed $1,000 or by imprisonment for not to exceed one year, or 

th.” 


AMENDMENTS TO NATIONAL LABOR RELATIONS ACT 


Sec. 2. (a) Section 8 (b) of the National Labor Relations Act, as amended, 
is amended by striking out the word “and” at the end of paragraph (5), by 
striking out the period at the end of paragraph (6) and inserting in lieu thereof 
a semicolon and the word “and”, and by adding at the end thereof a new 
paragraph as follows: 

“(7) to call, authorize, sanction, or participate in a strike with respect 
to which notice has not been given as provided in section 405 of the Labor 
Management Relations Act, 1947, or after a majority of the employees 
in the unit or units involved in the strike voting in the most recent referen- 
dum conducted with respect to such strike under such section have voted 
against such strike.” 

(b) Section 9 (c) of such Act is amended— 

(1) by adding at the end of paragraph (2) a new sentence as follows: 
“Whenever a petition shall have been filed pursuant to the provisions of 
paragraph (1) (A) of this section the Board, in determining whether 
a question of representation affecting commerce exists, shall ignore the 
existence of any collective bargaining agreement covering the bargaining 
unit for which the petition was filed, and such agreement shall not consti- 
tute a bar to the processing of such petition, or to the holding of an election, 
or to any certification or decertification resulting from such election, except 
that regardless of the results of such election, the terms and conditions 
of such existing collective bargaining agreement shall continue in full force 
and effect so far as practicable until the expiration date of such agreement 
unless modified or terminated by mutual consent of all who remain affected 
by the agreement.” ; 

(2) by inserting before the period at the end of the first sentence of para- 
graph (3) thereof a comma and the following: “except that an election 
may be ordered at any time where the Board has determined under section 
412 (a) of the Labor Management Relations Act that a labor organization 
which is the representative of the employees is no longer eligible to repre- 
sent such employees”. 

(c) Section 9 (g) of such Act is amended by adding at the end thereof the 
following: “The Secretary of Labor shall make available to the public, in ac- 
cordance with such regulations as he may deem appropriate, the information 
filed by labor organizations pursuant to this subsection and subsection (f). 
The Secretary shall inspect such of the information so filed as he may deem 
necessary for the purpose of determining its accuracy, and if he is of the 
opinion that false information has been filed in any case he shall bring the 
facts with respect thereto to the attention of the Attorney General.” 
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PAYMENTS TO LABOR ORGANIZATIONS BY PERSONS ENGAGED BY EMPLOYERS 


Seo. 3. (a) Subsection (a) of section 302 of the Labor Management Relations 
Act, 1947, is amended by inserting after the word “employer” a comma and the 
following: “or any person engaged or retained by such employer as a labor 
relations expert or consultant or for the purpose of dealing with his employees 
or their representative,”. 

(b) Subsection (b) of such section is amended by inserting after the words 
“employer of such employees” a comma and the following: “or any person en- 
gaged or retained by such employer as a labor relations expert or consultant or 
for the purpose of dealing with his employees or their representatives,”. 


DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 24, 1958. 
Hon. Lister HI, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


Dear SENATOR Hii: This is in further response to your request for a report on 
8. 3068, a bill to regulate certain internal affairs of labor organizations by pro- 
viding processes and procedures for insuring democratic control of such organ- 
izations by the rank-and-file membership thereof. 

As the President pointed out in his labor message of January 23, 1958, legis- 
lation is needed to provide greater protections for the rights of individual work- 
ers, the public, and management and unions, in labor-management relations. The 
administration has given very careful and detailed consideration to the evils 
which have been shown to exist in the area of labor-management relations and 
to the improvement of Federal labor and related laws. This has resulted in a 
comprehensive legislative program as outlined by the President in the labor mes- 
sage. It has been embodied in measures which have been introduced during the 
present Congress as 8. 2175, S. 3097, S. 3098, and S. 3099, pending before your 
committee. S. 2888, which was introduced during the 1st session of the 85th 
Congress and is pending before your committee, would, like S. 2175, provide for 
the registration and reporting of employee pension, health, and welfare plans 
which the President recommended in his labor message. 

The proposals developed by the administration and incorporated in the bills 
mentioned in the preceding paragraph were the result of a survey of all aspects 
of the problem, and deal with them in the manner which this intensive study 
dislcosed would be most appropriate. Included among the many aspects of the 
problem with which the administration bills would deal are several of the situ- 
ations at which S. 3068 is directed. Section 102 (a) (5) of S. 3097 would require 
labor organizations to show by appropriate reporting to the Secretary of Labor 
that specified rights respecting secret balloting and other democratic processes in 
connection with elections are secured to members. Section 10 of 8S. 3099 would 
amend section 302 of the Labor Management Relations Act, 1947, in several ways, 
including the broadening of the existing prohibition against certain employer 
payments to representatives of employees to cover payments made by employer 
representatives. S. 2175 and 8. 2888, as pointed out previously, would require 
labor organizations to register and file annual reports with the Secretary of Labor. 

The administration’s proposals are designed to deal with the evils in the area 
of labor-management relations which are shown by the intensive study previously 
described to require correction by additional Federal legislation. The proposals, 
in our opinion, constitute the proper approach to the problem which they are 
designed to alleviate, and the Department believes that they fully cover the needs 
which appear to be unfulfilled at-present. 

We respectfully urge that the administration bills be enacted rather than bills, 
such as 8. 3068, containing some provisions that would operate in the same gen- 
eral area as the administration’s proposals and other provisions that would 
make major changes in areas where the need for amending existing law has not 
been demonstrated. 

Detailed explanations of the administration’s proposals are printed in the 
Congressional Record for January 30, 1958 (104 Congressional Record 1134), and 
copies of the explanatory statements are enclosed for your ready reference. I 
will be pleased to discuss the provisions of the administration bills and the urgent 
need for their enactment in more detail before your committee. 
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The Bureau of the Budget advises that it has no objection to the submission of 
this report. 
Sincerely yours, 
JAMES MITCHELL, Secretary of Labor. 





[S. 3812, 85th Cong., 2d sess.] 


A BILL To amend section 9 (b) (3) of the National Labor Relations Act so as to eliminate 
the peosanes thereof prohibiting the certification, as bargaining representative of persons 
employed as guards, of a labor organization which admits to membership, or is affiliated 
with an organization which admits to membership, employees other than guards 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 9 (b) (3) of the National Labor 
Relations Act is amended by striking out the semicolon and the words: “but no 
labor organization shall be certified as the representative of employees in a 
bargaining unit of guards if such organization admits to membership, or is affili- 
ated directly or indirectly with an organization which admits to membership, 
employees other than guards”. 


[S. 3454, 85th Cong., 2d sess.] 


A BILL To provide for the reporting and disclosure of the financial affairs of labor 
organizations and to regulate union trusteeships and prevent the abuse thereof 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


FINDINGS AND POLICY 


Sec. 100. Under the National Labor Relations Act it is the policy of the United 
States to foster and protect the free flow of commerce “by encouraging the 
practice and procedure of collective bargaining and by protecting the exercise 
by workers of full freedom of association, self-organization, and designation of 
representatives of their own choosing, for the purpose of negotiating the terms 
and conditions of their employment or other mutual aid or protection.” The 
labor organizations which act as representatives of employees have accumulated 
large sums of moneys in their treasuries which are necessary and appropriate 
for carrying out their duties as bargaining representatives and advancing the 
welfare of their members. Such funds belong to the members of labor organiza- 
tions and should be used only for their benefit. The officials who control and 
manage the funds are fiduciaries. The lack of public information concerning the 
size and management of the treasuries of labor organizations, including loans 
and disbursements to the officers and employees, has facilitated gross abuses of 
trust on the part of som. officials and has created opportunities for mismanage- 
ment and abuses which would defeat the policy of the National Labor Rela- 
tions Act and injure the welfare of employees. 

Since the representatives designated by a majority of the employees in an 
appropriate bargaining unit are authorized to negotiate terms and conditions of 
employment binding upon all the employees in the unit, labor organizations 
exercise vast power over the welfare of individual workers whose ability to in- 
fluence the terms and conditions of their employment and to procure the fair 
adjustment of their grievances depends upon the maintenance of democratic 
procedures within the labor organizations. Arbitrary and undemocratic ap- 
pointment of trustees and the unnecessary continuation of trusteeships under- 
mine confidence in collective bargaining, endanger sound labor management 
relations and defeat the purposes of the National Labor Relations Act. 

It is therefore declared to be the policy of Congress— 

(1) to assure the honest and competent administration of the financial 
affairs of labor organizations which represent or seek to represent employees 
in bargaining units affecting interstate commerce and to guarantee the 
members of such organizations adequate information concerning the man- 
agement and expenditure of the funds of such organization by requiring the 
maintenance of financial records and the filing and public disclosure of 
periodic reports and by prohibiting certain financial transactions creating 
conflicts of interest ; and 

(2) to encourage fair and democratic procedures within labor organiza- 
tions which represent or seek to represent employees in bargaining units 
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affecting interstate commerce without excessive interference with their in- 
ternal affairs by regulating the appointment of trustees or receivers to ad- 
minister the affairs of local labor organizations. 


TITLE I—FINANCIAL REPORTS AND PRACTICES 


Sec. 101. Every labor organization which represents or seeks to represent 


employees in an industry affecting commerce shall annually file with the 
Secretary of Labor: 


(a) copies of its constitution and bylaws and a report signed by its president 


and secretary or other principal officers showing— 


(1) the name of such labor organization and the address of its principal 
place of business ; 

(2) the names and titles of its principal officers (including its principal 
financial officer) ; 

(3) the initiation fee or fees which new members are required to pay 
on becoming members of such labor organization ; 

(4) the regular dues or fees which members are required to pay in order 
to order to remain members in good standing of such labor organization ; 

(5) a detailed statement of, or reference to, provisions of its constitution 
and bylaws showing the procedure followed with respect to (i) qualification 
for or restrictions on membership, (ii) election of officers and stewards, 
(iii) calling of regular and special meetings, (iv) levying of assessments, 
(v) imposition of fines, (vi) authorization for bargaining demands, (vii) 
ratification of contract terms, (viii) authorization for strikes, (ix) au- 
thorization for disbursement of union funds, (x) audit of union financial 
transactions, (xi) participation in insurance or other benefit plans, and 
(xii) expulsion of members and the grounds therefor ; and 

(b) a financial report signed by its chief financial officer and two other 


principal officers containing the following information and related data in such 
detail as the Secretary of Labor may determine to be necessary accurately to 
disclose its financial condition and operations during the preceding fiscal year: 


(1) assets and liabilities at the beginning of the fiscal year, 

(2) receipts of any kind and the sources thereof, 

(3) individual salaries and allowances for each officer or employee who 
received more than $10,000 from a national or international labor organ- 
ization and $5,000 from any other labor organization, 

(4) direct and indirect loans to any officer, employee or member in ex- 
cess of $500, 

(5) loans to any employer whose employees such organizations repre- 
sents or seeks to represent for the purposes of collective bargaining, and 

(6) other disbursements of any kind and the purposes thereof. 

Seo. 102. Every officer or employee of a labor organization which represents 


or seeks to represent employees in an industry affecting commerce shall file 
annually with the Secretary of Labor a signed report listing and describing— 


(a) any direct or indirect loans which he received from, or repaid to, 
such organization during the previous year in excess of a total of $500, 

(b) any stock, bonds, securities or other interest, legal or equitable, 
which he or his spouse directly or indirectly holds in a business whose em- 
ployees his organization represents or seeks to represent for the purposes 
of collective bargaining, 

(c) any transactions in which he or his spouse engaged during the pre- 
vious year, directly or indirectly, involving any stock, bonds, securities, 
loans, or other legal or equitable interest in a business whose employees 
his organization represents or seeks to represent for the purposes of col- 
lective bargaining, 

(d) any interest which he or his spouse has in, and any income which 
he or his spouse derived from, any business (other than a corporation 
whose securities are publicly traded) a substantial part of which consists 
of buying from, selling or leasing to, or otherwise dealing with an employer 
whose employees his organization represents or seeks to represent for the 
purposes of collective bargaining, 

(e) any interest which he or his spouse has in, and any income which 
he or his spouse derived from, a business (other than a corporation whose 
securities are publicly traded) any part of which consists of buying from, 
selling or leasing to, or otherwise dealing with such labor organization, and 
(f) ahy business transaction between him or his spouse and any employer 
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whose employees his organization represents or seeks to represent for pur- 
poses of collective bargaining. 

Sec. 103. (a) The documents and reports filed pursuant to this Act shall be 
available for public inspection under such reasonable conditions as the Secre- 
tary of Labor shall describe. 

(b) Every labor organization shall make copies of reports filed under this 
Act readily accessible to its members in such manner as the Secretary of Labor 
shall prescribe. 

Sec. 104. Every labor organization shall make, keep, and preserve for such 
periods and under such conditions as the Secretary shall prescribe, such records 
and accounts of financial transactions as may be necessary to prepare and verify 
the financial reports required by section 101. 

Sec. 105. No labor organization representing employees in a bargaining unit 
affecting commerce shall make any loans directly or indirectly to any officer or 
employee of such organization totaling more than $2,500, or make any direct 
or indirect loan to a business firm (other than a corporation the securities of 
which are publicly traded) in which an officer or employee of such organization 
has an interest. 

Sec. 106. (a) The Secretary shall have authority to issue, amend, and rescind 
rules and regulations prescribing the form, content, and publication of reports 
to be filed under this Act and such other reasonable rules and regulations (in- 
cluding rules prescribing reports concerning building funds, trusts, or enter- 
prises financed by a labor organization) as he may find necessary to prevent the 
circumvention or evasion of such reporting requirements. 

(b) The Secretary may make such investigations as he deems necessary to 
determine whether the provisions of this Act and the rules and regulations 
issued hereunder are adequate to secure a full and honest accounting of the 
financial transactions of labor organizations representing or seeking to repre- 
sent employees in a bargaining unit affecting commerce, and in connection with 
any such investigation the Secretary or his authorized representatives may 
enter and inspect the financial records and accounts of any labor organization. 

(c) The Secretary may exempt labor organizations having fewer than one 
hundred and fifty members from the requirements of section 101 upon such con- 
ditions or for such periods as he deems appropriate, if he finds that compliance 
would be unduly burdensome to such organizations or, because of their number, 
would place an undue administrative burden upon the Department. 

Sec. 107. (a) Any person who willfully violates or fails to comply with any 
provision of this Act or the rules or regulations issued thereunder shall be fined 
not more than $5,000, or imprisoned for not more than five years, or both. 

(b) Any person who makes a false statement or representation of a material 
fact, knowing it to be false, or who knowingly fails to disclose a material fact, 
in any document, report, or other information required under the provisions 
of this Act or the rules or regulations issued thereunder shall be fined not more 
that $5,000, or imprisoned for not more than five years, or both. 

(c) Each of the officers of a labor organization required to sign reports under 
section 101 shall be personally accountable for any failure to file such reports or 
any false statement contained therein to the same extent as if the duty were 
imposed upon him directly. 

Seo. 108. Any person who embezzles, steals, or unlawfully and willfully 
abstracts or converts to his own use or the use of another any of the moneys, 
funds, sceurities, property, or other assets of a labor organization of which he 
is an officer or by whom he is employed directly or indirectly shall be fined not 
more than $10,000, or imprisoned for not more than five years, or both. 

Sec. 109. Subsections 9 (f) and (g) of the National Labor Relations Act are 
hereby repealed. 

TITLE II—TRUSTEESHIPS 


Sec. 201. No labor organization shall establish a trusteeship to administer 
the affairs of any subordinate body except— 
(a) in accordance with the constitution and bylaws of such organization, 
and 
(b) for the purpose of correcting corruption or financial malpractice, 
assuring the performance of collective bargaining agreements or other duties 
of a bargaining representative, or otherwise carrying out the legitimate 
objects thereof. 
Sec. 202. (a) During a period when a subordinate body of a labor organization 
is in trusteeship, it shall be unlawful (1) to transfer to such organization any 
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current receipts or other funds of the subordinate body or the trustee except 
the normal per capita tax and assessments payable by subordinate bodies not 
in trusteeship, or (2) to count the vote of delegates from such body in any 
convention or election of officers of the labor organization unless the delegates 
have been chosen by a secret ballot in which all the members in good standing 
of such subordinate body were eligible to participate. 

(b) Any person who shall violate the provisions of this section shall be fined 
not more than $10,000 or imprisoned for not more than five years, or both. 

Seo. 203. (a) Subject to the provisions of section 204, the National Labor 
Relations Board is empowered as hereinafter provided, to enforce the provisions 
of this title against any labor organization having members employed in a 
bargaining unit affecting commerce. 

(b) Whenever a charge is filed by members of any labor organization or by 
any subordinate body alleging that such organization has violated the provisions 
of section 201 or 202, the National Labor Relations Board, subject to the provi- 
sions of section 204, shall have power to issue a complaint and to combat further 
proceedings thereon in the manner provided by section 10 of the National 
Labor Relations Act. 

(c) In any proceeding pursuant to subsection (b) a trusteeship established 
by a labor organization in conformity with the procedural requirements of its 
constitution and bylaws and authorized or ratified by its executive board after a 
fair hearing, shall be presumed valid for a period of one year from the date of 
its establishment and shall not be subject to attack during such period except 
upon proof that the trusteeship was not established in good faith for a purpose 
allowable under section 201. After the expiration of one year such a trusteeship 
shall be presumed invalid unless the labor organization concerned shall show 
by clear and convincing proof that the continuation of the trusteeship is neces- 
sary for a purpose allowable under section 201. 

(d) If the National Labor Relations Board finds that a labor organization 
has violated section 201 or 202, it shall state its findings of fact and shall issue 
and cause to be served on such organization an order requiring it to cease and 
desist from such violation and to take such affirmative action as will effectuate 
the policies of this Act. 

(e) An order issued by the National Labor Relations Board under subsection 
(d) shall be subject to enforcement and review in the manner provided by 
sections 10 (e)—(6) of the National Labor Relations Act. The petition for 
enforcement or review of any such order may be filed in any court of appeals 
within a circuit wherein the violation occurred or the respondent labor organi- 
zation transacts business. 

Sec. 204. A national or international labor organization may apply to the 
Secretary of Labor for the issuance or renewal of a certificate authorizing the 
administration of the requirements of this title by an independent and impar- 
tial appeal board established under its constitution or bylaws. The Secretary 
shall thereupon make such investigation as he deems appropriate (including a 
review of the records and decisions of any existing appeal board) and shall 
approve the application if he is satisfied— 

(a) that the constitution or bylaws of the organization establish a per- 
manent impartial and independent appeal board with jurisdiction to review 
and make a final decision upon any appointment or continuance of trustees 
to administer the affairs of a subordinate body ; 

(b) that the appeal board is exclusively composed of members drawn from 
the panel established by the Secretary under section 205; that the members 
of the board are appointed for a minimum term of two years; and that no 
member of an appeal board has served or intends to serve as an arbitrator 
in any proceeding involving the organization or any subordinate body; and 

(c) that the minimum protection afforded individual members and sub- 
ordinate bodies of a labor organization by the provisions of the constitution 
and bylaws of such organization governing the operations of the appeals 
board (as applied by such board), although varying in some respects, will 
be substantially as great as the protection available under section 203. 

A certificate issued or renewed under the preceding provisions of this section 
shall be valid for a period of two years after the date of issuance or renewal, 
as the case may be. The decision of the Secretary to grant or deny the issuance 
or renewal of any such certificate shall not be subject to review by any court 
or agency. 

Sec. 205. The Secretary is authorized and directed to established a panel of 
persons experienced in labor relations and otherwise qualified to serve as members 
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of an independent and impartial appeal board of a national or international 
labor organization, and to issue rules and regulations necessary to carry out 
the provisions of this title. 

Sec. 206. The National Labor Relations Board shall have no power to admin 
ister the preceding provisions of this title in the case of any labor organization 
or any subordinate body thereof with respect to which there shall be in effect 
a current certificate issued by the Secretary under section 204. 


TITLE III—DEFINITIONS AND MISCELLANEOUS 


Sec. 301. (a) When used in this Act the term— 

(1) “Commerce” means trade, traffic, commerce, transportation, or communi- 
cation among the several States, or between the District of Columbia or any 
Territory of the United States and any State or other Territory, or between any 
foreign country and any State, Territory, or the District of Columbia, or within 
the District of Columbia or any Territory, or between points in the same State 
but through any other State or any Territory or the District of Columbia or any 
foreign country. 

(2) “Employee” shall include any employee, and shall not be limited to the 
employees of a particular employer and shall include any individual whose work 
has ceased as a consequence of, or in connection with, any current labor dispute 
or because of any unfair labor practice or any violation of this Act or who is 
employed by an employer subject to the Railway Labor Act. 

(3) “Employer” shall include any carrier subject to the Railway Labor Act, 
and any person acting as agent or otherwise in the interest of an employer, 
directly or indirectly. 

(4) “Executive board” means an executive board, executive council or other 
senior body having authority to conduct the affairs of a labor organization 
between conventions. 

(5) "Labor organization” means any organization of any kind, or employee 
representation committee or plan, in which employees participate and which 
exist for the purpose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours, or other terms or conditions 
of employment. 

(6) “Trusteeship” means any receivership, trusteeship, or other method of 
supervision or control whereby a labor organization suspends the autonomy 
otherwise available to a subordinate body under its constitution or bylaws. 

(7) “Secretary” means the Secretary of Labor and “Department” means the 
Department of Labor. 

(b) For the purposes of this Act, a labor organization shall be deemed to 
represent employees in a bargaining unit affecting commerce if such organiza- 
tion— 

(1) is the certified representative under the provisions of the National 
Labor Relations Act or 

(2) although not certified, is acting as the representative of such em- 
ployees for the purposes of collective bargaining under designation of a 
majority of the employees in such unit, or 

(3) has chartered a local labor organization or other subsidiary unit 
which is representing employees within the meaning of paragraph (1) or 
(2), or 

(4) has been chartered by a labor organization representing employees 
within the meaning of paragraph (1) or (2) as the local or subsidiary 
organization through which such employees may enjoy membership and 
voting rights or become affiliated with the parent organization; or 

(5) is a conference, joint board or other association or aggregation of 
labor organizations as heretofore defined, subordinate to a national or in- 
ternational labor organization. 

Sec. 302. (a) Nothing contained in title II shall be deemed to authorize any 
suit in any court of the United States pertaining to the institution of a receiver- 
ship except upon petitions to enforce or review orders of the National Labor 
Relations Board or its applications for interlocutory relief. The rights and 
remedies provided by title II of this Act shall be in addition to any and all other 
rights and remedies at law or in equity: Provided, That a final order of the 
Board or the final judgment of any State or Federal tribunal adjudicating the 
propriety of a receivership shall be res judicata. 

(b) Nothing contained in this Act shall be construed to confer any rights, 
privileges, immunities, or defenses upon employers, or to impair or otherwise 
affect the rights of ‘any person under the National Labor Relations Act 
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Sec. 303. If any provision of this Act, or the application of such provision 
to any person or circumstances, shall be held invalid, the remainder of this Act 
or the application of such provision to persons or circumstances other than 
those as to which it is held invalid, shall not be affected thereby. 





DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., April 5, 1958. 
Hon. Lister HIt1, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


Dear SENATOR HILL: This is in further response to your request for a report 
on §S. 3454, a bill to provide for the reporting and disclosure of the financial affairs 
of labor organizations and to regulate union trusteeships and prevent the abuse 
thereof. 

The need for legislation to provide greater protections in labor-management 
relations for the rights of individual workers, the public, management, and labor 
organizations has been emphasized by the President in his labor message of 
January 23, 1958. The administration, after a very careful and detailed con- 
sideration of this area, has proposed a comprehensive legislative program to deal 
with matters of concern and to improve existing Federal labor and related laws. 
Bills to carry out this program have been introduced in the Senate at S. 2175, 
S. 3097, S. 3098, and S. 3099, all of which have been referred to your committee. I 
am strongly of the opinion that action is needed with respect to all of the matters 
dealt with in the administration’s program and urge that the entire program 
received the careful and favorable consideration of the committee. 

Title 1 of S. 3454 provides for the reporting and disclosure of union organiza- 
tional and financial data, including that relating to transactions between em- 
ployers and union officers and employees which represent potential conflicts of 
interest. The administration’s proposals in this respect are contained in S. 3097, 
the proposed Labor Reports Act of 1958. While the philosophy and underlying 
principles of S. 3097 and title I of S. 3454 are similar, S. 3097 contains a number 
of features not present in 8S. 3454 and which cause me to prefer its enactment. 
Briefly stated, some of these are as follows: 

1. The coverage of S. 3097 is based on the tax-exemption status of unions, 
as well as their effect on commerce. 

2. S. 3097 requires reporting by employers, as well as by unions and 
their officers and employees, of transactions involving potential conflicts of 
interest. 

3. S. 3097 states the reporting requirements with respect to transactions 
between employers and unions and their officers and agents in general terms 
which would enable requiring the reporting of more types of transactions 
than are specified in S. 3454. 

4. S. 3097 requires certification that local union officers are elected by 
secret ballot not less often than every 4 years and national officers no less 
frequently by direct secret vote or by delegates elected by secret ballot. 

5. S. 3097 specifically provides that union officers or agents having custody 
of its funds or property shall be responsible for them in a fiduciary capacity 
and that. members of unions shall have the right to judicial enforcement of 
their rights in this respect. 

6. S. 3097 provides the Secretary of Labor with broader investigative 
and enforcement powers and specifically vests him with subpena powers, 
authority to provide for administrative proceedings, and to seek injunctions 
against, violations. 

7. S. 3097 provides additional administrative sanctions, which have im- 
portant potential effectiveness, for failure to comply with the provisions 
of the legislation. These are withdrawal of rights and privileges under 
Federal labor relations legislation and of tax exemption provided labor 
organizations under the Internal Revenue Code. 

8. S. 3097 provides criminal penalties for false entries and wrongful de- 
struction of union books and records and against bribery by union or em- 
ployer representatives in matters affecting labor-management relations. 

S. 3454 contains, in title II, provisions which would regulate the establish- 
ment by labor organizations of trusteeships over subordinate bodies. The admin- 
istration’s proposals rely primarily on reporting and disclosure, rather than 
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regulations, of union internal rules and procedures in order to promote greater 
democracy. They include a provision requiring unions to have secret elections 
of officers not less frequently than every 4 years. This would apply to organiza- 
tions held in trusteeship and would tend to limit the duration of a trusteeship. 
The Bureau of the Budget advises that there is no objection to the submission 
of this report. 
Sincerely yours, 
JAMES P. MircHety, Secretary of Labor. 


LS. 3618, 85th Cong., 2d sess.] 


A BILL To provide for the registration of labor unions the members of which are employed 
by employers engaged in commerce or in activities affecting commerce, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“Labor Union Registration Act of 1958”, 


DECLARATION OF FINDINGS, PURPOSES, AND POLICY 


Sec. 2. (a) The Congress finds that, in the public interest, it continues to be 
the responsibility of the Federal Government to provide laws protecting em- 
ployees’ rights to organize, choose their own representatives, bargain collec- 
tively, and otherwise engage in concerted activities for their mutual benefit ; 
that incentives to this end, such as Federal laws granting tax exemptions, 
should be continued with appropriate limitations; that labor organizations and 
the millions of workers they represent have a substantial impact on the com- 
merce of the Nation, and on the national economy and revenues; that in order 
to accomplish the objective of a free flow of commerce and the protection of the 
national revenue it is essential that labor organizations and their officials ad- 
here to the highest standards of responsibility to the rank and file members 
who rely on them for honest representation and protection of their interests. 

(b) The Congress further finds from recent investigations in the labor and 
management fields many instances of breach of trust, corruption, violence, dis- 
regard of the rights of individual workers, and other failures to observe high 
standards of responsibility and trust, which require further and supplementary 
legislation that will afford necessary protection of the rights and interests of 
workers and the public generally as they relate to the activities of labor organ- 
izations and of their officers, agents, and representatives. 

The Congress, therefore, further finds and declares that the enactment of 
this Act is necessary to aid, protect, and further commerce, protect the revenue 
of the United States, and benefit the public welfare. 

(c) It is declared to be the policy of the United States to advance the objec- 
tives, protect the national interests, and correct the evils referred to in subsec- 
tion (a), and to deter and penalize those acts and omissions of labor organiza- 
tions and their officers, agents, and representatives which are detrimental to 
the rights and interests of individual employees whom they represent and the 
public, as well as acts of employers and their agents which contribute thereto, 
by appropriate means as provided in this Act, and the imposition of criminal 
penalties for willful wrongdoing. 


DEFINITIONS 

Sec. 3. As used in this Act— 

(1) The term “labor union” means any organization of any kind, or any 
agency or employee representation committee or plan, in which employees par- 
ticipate and which exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of pay, hours of 
employment, or conditions of work. 

(2) The term “person” includes one or more individuals, labor organizations, 
partnerships, associations, corporations, legal representatives, 
receivers. 

(3) The term “employer” includes any person acting as an agent of an em- 
ployer, directly or indirectly, and includes a person subject to the Railway 
Labor Act. 

(4) The term “employee” shall include any individual whose work has ceased 
as a consequence of or in connection with, any current labor dispute, and in- 
cludes a person employed by a carrier subject to the Railway Labor Act. 
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(5) The term “commerce” means trade, traffic, commerce, transportation, or 
communication among the several States or between the District of Columbia 
or any Territory of the United States and any State or other Territory, or 
between any foreign country and any State, Territory, or the District of Co 
lumbia, or within the District of Columbia or any Territory, or between points 
in the same State but through any other State or any Territory or the District 
of Columbia or any foreign country. 

(6) The term “affecting commerce” means in commerce, or burdening or 
obstructing commerce or the free flow of commerce, or having led or tending 
to lead to a labor dispute burdening or obstructing commerce or the free flow 
of commerce. 

(7) The term “Secretary” means the Secretary of Labor. 

(8) The term “trust in which a labor organization is interested” means a 
trust or other organization (A) which was created or established by such labor 
union, or one or more of the trustees or one or more members of the governing 
body of which is selected or appointed by such labor union, and (B) a primary 
purpose of which is to provide benefits for the members of such labor union 
or their beneficiaries. 

(9) The term “international union” includes a national union or any regional 
or other branch of a national or international union, having as members more 
than one local or constituent organization or the representatives or members 
thereof. 


TITLE I—REGISTRATION OF LABOR UNIONS 


REQUIREMENT FOR REGISTRATION 


Sec. 101. (a) No labor union engaged in commerce, or any of whose members, 
or any of the members of a local or constituent unit of which, are employed 
by a person who is engaged in commerce or in a business affecting commerce, 
shall— 

(1) be certified or recognized as the representative of any employees by 
the National Labor Relations Board or any other department or agency of 
the Government, or 

(2) be eligible to file an unfair labor practice charge under section 10 (b) 
of the National Labor Relations Act, or to file with any department or agency 
of the Government any other charge, complaint, or petition as the repre- 
sentative of or on behalf of any employees, 

during any period for which a registration statement is not in effect under this 
Act for such labor union. 

(b) (1) No labor union engaged in commerce, or any of whose members, or 
any of the members of a local or constituent unit of which, are employed by : 
person who is engaged in commerce or in a business affecting commerce, and 
no trust in which such labor union is interested, shall be entitled to exemption 
from Federal income tax under section 501 (a) of the Internal Revenue Code of 
1954 for any taxable year which begins more than ninety days after the date 
of enactment of this Act if on any day during such taxable year a registration 
statement was not in effect under this Act for such labor union. 

(2) In any case in which, during any taxable year which begins more than 
ninety days after the date of enactment of this Act, there is a registration state- 
ment in effect under this Act for a labor union for less than the whole taxable 
year, the tax payable under the Federal income tax laws by such union, and 
the tax payable under such laws by any trust in which such union is interested, 
shall be reduced by an amount which bears the same ratio to the amount 
otherwise payable as the number of days in such taxable year for which such 
registration statement was in effect for such labor union bears to the total 
number of days in such taxable year. 

(c) For the purposes of this section, a registration statement shall be deemed 
to be in effect from the time it is filed in accordance with section 102, except that 
it shall be deemed not to be in effect during any period of suspension specified in 
un order entered pursuant to section 106, or after the effective date of its can- 
cellation as specified in any such order. 


REGISTRATION 


Sec. 102. (a) Any labor union, whether or not engaged in commerce, may file 
a registration statement with the Secretary. Such registration statement shall 
be executed by an authorized officer of such labor union, shall be attested by the 
secretary or assistant secretary thereof, and shall be in such form as the Secre- 
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tary may by rule or regulation require. Such registration statement shall set 
forth the following : 

(1) The name of the labor union. 

(2) The address of the principal business office, and of any other office or 
offices regularly maintained by the labor union. 

(3) Statutory authority, if any, under which the labor union is organized. 

(4) The charter of the labor union, which charter shall conform with and 
embody the provisions required by schedule A. 

(5) The bylaws of the labor union, which bylaws shall conform with and 
embody the provisions required by schedule A. 

(6) The name and title of each of the three principal officers of the labor 
union. 

(7) The name and title of each officer, employee, agent, or representative 
of the labor union, and of each attorney, accountant, consultant, or other 
person engaged or paid by the labor union, whose aggregate compensation 
for the preceding fiscal year exceeded $10,000 or may reasonably be expected 
during the current fiscal year to exceed $10,000. 

(8) The name and title of each member of the board of directors, board 
of trustees, executive committee, or other governing board or committee of 
the labor union. 

(9) The name and title of each trustee or other person responsible for 
the custody or administration of any trust in which the labor union is in- 
terested. 

(10) Aggregate compensation paid during the preceding fiscal year or 
reasonably expected to be paid during the current fiscal year to each person 
referred to in clauses (6), (7), (8), and (9). 

(11) (A) A financial statement, certified by an independent certified pub- 
lic accountant, showing the assets and liabilities (including surplus account) 
of the union as of the end of the preceding fiscal year, and its income (fully 
identified as to sources) received, and expenditures (fully identified as to 
purposes) made during such fiscal year. 

(B) If the registration statement is filed more than ninety days after the 
end of the preceding fiscal year, such registration statement shall also in- 
clude a similar financial. statement, certified by the principal fiscal officer 
of the union, showing the assets and liabilities of the union as of a date 
not more than ninety days prior to such filing, and showing income received 
and expenditures made by the union during the period from the end of the 
preceding fiscal year to such date. 

(12) (A) A financial statement, certified by an independent certified pub- 
lic accountant, showing the assets and liabilities of each trust in which the 
union is interested, as of the end of its preceding fiscal year, and its income 
(fully identified as to sources) received, and expenditures (fully identified 
as to purposes) made, during such fiscal year. 

(B) If the registration statement is filed more than ninety days after the 
end of the preceding fiscal year, such registration statement shall also include 
a similar financial statement, certified by the principal fiscal officer of the 
trust, showing the assets and liabilities of the trust as of a date not more 
than ninety days prior to such filing, and showing income received and ex- 
penditures made by the trust during the period from the end of the preceding 
fiscal year to such date. 

(b) As used in this section the term “compensation” includes any allowance 
for, or amounts received in reimbursement of, expenses of any nature. 


KEEPING REGISTRATION STATEMENT CURRENT 


Sec. 103. (a) Within thirty days after the occurrence of any change in the 
information required by paragraphs (1) to (10), inclusive, of section 102 to be 
set forth in a registration statement, the labor union by which such statement 
was filed shall file with the Secretary an amendment to its registration statement 
setting forth such change. 

(b) Within sixty days after the end of the fiscal year of a labor union or trust 
in which a labor union is interested, such labor union shall file financial state- 
ments conforming to the requirements of paragraph (11) (A) or (12) (A), as 
the case may be, of section 102. 


cece 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 155 


FORM OF FINANCIAL STATEMENTS 


Src. 104. (a) The Secretary is authorized to prescribe by rule or regulation 
the form of financial statements required to be file under section 102 (11)-and 
(12) and section 103 (b). 

(b) In addition to the information required by such sections to be included 
in such financial statements, the Secretary may by rule or regulation require 
the inclusion in such statements of any information which may be required to 
be contained in a registration statement filed under section 7 of the Securities 
Act of 1933. In requiring such additional information ,the Secretary may by. 
rule or regulation impose different requirements with respect to various Classes 
of unions, if in his judgment the size of the unions within any such class, the 
scope of their activities, their impact upon commerce, and similar matters justify 
such differentiation. 

ACCOUNTANT’S CONSENT 


Sec. 105. Every financial statement required to be filed under this Act and 
requiring certification by an independent certified public accountant shall be 
accompanied by a statement by such accountant consenting to the filing of his 
report under this Act. 


SUSPENSION OR CANCELLATION OF REGISTRATION STATEMENT 


Sec. 106. (a) Whenever the Secretary is of the opinion that— 

1) any registration statement or amendment thereto or any financial 
report, filed pursuant to title I of this Act contans a false or misleading 
statement with respect to a material matter ; 

(2) such statement fails in a material respect to comply with the re- 
quirements of title I of this Act; 

(3) there has been a failure to file any amendment to such statement or 
any financial report required by section 103; or 

(4) there has been a failure in a materal respect to comply with any 
provision required by this Act to be contained in the charter or bylaws of 
a labor organization, 

the Secretary may institute a proceeding to cancel or suspend such registration 
statement. 

(b) (1) In any case in which the Secretary determines, in accordance with 
the procedure set forth in section 107, that a registration statement should be 
suspended he shall enter an order to that effect. The period of the suspension, 
which shall be specified in the order shall be equal to the period of the violation 
or noncompliance upon the basis of which such order was entered, but in no 
event less than ninety days, plus such additional period, if any, as the Secetary 
may determine to be appropriate, under all of the circumstances, as a penalty 
for such noncompliance, but in no event shall such additional period exceed 
one year. 

(2) In any case in which the Secretary determines, in accordance with the 
procedure set forth in section 107, that a registration statement should be can- 
celed he shall enter an order to that effect. A labor union whose registration 
statement has been canceled shall not be eligible to file another registration 
statement until the expiration of such period (not less than ninety days) as shall 
be specified in the order of cancellation. 

(c) Upon the commencement of any proceeding under this section, the Secre- 
tary shall immediately notify the National Labor Relations Board, the National 
Mediation Board, or any other department or agency having authority to certify 
such labor organizations as the representatives of employees, and upon receipt 
of such notification any proceeding pending before such agency for the certifica- 
tion of such union or which was instituted by such union shall be suspended 
until the proceeding commenced by the Secretary under this section has been 
completed. 

(d) Nothing in this Act shall be construed to prohibit the Secretary from 
instituting a proceeding under this Act to suspend a registration statement be- 
cause of any violation or noncompliance, during any period in which a proceed- 
ing to suspend such statement because of another violation or noncompliance is 
pending or in which such registration statement has been suspended because of 
such other violation or noncompliance. 
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PROCEDURE IN PROCEEDING FOR SUSPENSION OF REGISTRATION STATEMENT 


Sec. 107. (a) A proceeding to suspend a registration statement shall be com- 
menced upon adequate notice to the labor union or its subscribing officers directed 
to the principal place of business stated in such registration statement. Such 
notice shall set forth in brief the particulars upon which said registration state- 
ment is deemed by the Secretary not to comply with the requirements of this Act, 
or in which there has been a failure to file an amendment or financial statement 
or to comply with such provision of the charter or bylaws. At the time stated in 
the notice or at an agreed subsequent time, a hearing upon the charges set forth 
in such notice shall be held before such hearing officer as the Secretary may 
designate, who shall report his findings of fact, conclusions, and recommendations 
to the Secretary. Such findings, conclusions, and recommendations shall be- 
come final, in accordance with rules and regulations of the Secretary, as the 
findings, conclusions, and determination of the Secretary except that they shall 
be subject to review by the Secretary upon his own motion or upon motion of 
any aggrieved person. Upon such review, the Secretary shall enter an order 
affirming, modifying, or reversing the findings of fact, conclusions, and recom- 
mendations of the hearing officer. 

(b) Any labor union aggrieved by an order of the Secretary under subsection 
(a) may obtain a review of such order in the United States court of appeals for 
the circuit in which the labor union has its principal place of business, or in the 
United States Court of Appeals for the District of Columbia Circuit, by filing in 
such court a written petition praying that the order of the Secretary be modified 
or set aside. A copy of such petition shall forthwith be served upon the Secre- 
tary, and thereupon the aggrieved party shall file in the court a transcript of the 
entire record in the proceeding, certified by the Secretary, including the pleading 
and testimony upon which the order complained of was entered, and the findings 
and order of the Secretary. Upon such filing, the court shall have power to set 
aside, modify, or affirm the order of the Secretary. No objection that has not 
been urged before the Secretary shall be considered by the court, unless the 
failure or neglect to urge such objection shall be excused because of extraordi- 
nary circumstances. The findings of the Secretary with respect to questions of 
fact if supported by substantial evidence on the record considered as a whole 
shall be conclusive. If either party shall apply to the court for leave to adduce 
additional evidence and shall show to the satisfaction of the court that such 
additional evidence is material and that these were reasonable grounds for the 
failure to adduce such evidence in the hearing before the Secretary, or the 
hearing officer, the court may order such additional evidence to be taken before 
the. Secretary or the hearing officer, and to be made a part of the transcript. 
The Secretary may modify his findings as to the facts, or make new findings, 
by reason of additional evidence so taken and filed, and shall file such modified 
or new findings, which findings with respect to questions of facts if supported by 
substantial evidence on the record considered as a whole shall be conclusive, and 
shall file his recommendations, if any, for the modification or setting aside of 
his original order. The jurisdiction of the court shall be exclusive and its judg- 
ment and decree shall be final, except that it shall be subject to review by the 
Supreme Court of the United States in the same manner as in the case of judg- 
ments reviewable under section 1254 of title 28 of the United States Code. Peti- 
tions under this section shall be heard expeditiously and, if possible, within ten 
days after they have been docketed. 


WILLFUL MISREPRESENTATION AND FALSE STATEMENTS 


Sec. 108. (a) Any person who, in a registration statement or amendment thereto, 
or any financial report, filed under this Act, willfully makes any false or mis- 
leading statement with respect to a material matter shall be punished by a fine 
of not more than $10,000 and by imprisonment for not more than five years, or 
both. 

(b) In any case in which the Secretary is of the opinion that a registration 
statement or any amendment thereto or any financial report, filed under this Act, 
contains a false or misleading statement with respect to a material matter, he 
may institute a proceeding against any officer or accountant who participated 
in the preparation or filing of such registration statement, amendment, or finan- 
cial report, and if he determines that such officer or accountant participated in 
or consented to the inclusion of such false or misleading statement knowing it 
to be false or misleading, the Secretary may enter an order declaring such officer 
or accountant to be ineligible to act as an officer of or accountant for any regis- 
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tered labor union. Proceedings under this subsection and appeals from orders 
entered under this subsection shall be in accordance with the procedures set 
forth in sections 106 and 107. Upon proper cause shown, and after notice and 
hearing, pursuant to rules and regulations promulgated by the Secretary, the 
Secretary may after one year revoke, suspend, or modify any order entered by 
him under this subsection. 

(¢c) In any case in which the order suspending or canceling a registration state- 
ment under this Act is based in whole or in part upon the inclusion in such 
statement, or in any amendment thereto or in any financial report filed under 
this Act of a false or misleading statement, the Secretary may include in his 
order as a condition of termination of the period of suspension in the case of 
an order suspending the registration statement, or as a condition of eligibility to 
file another registration statement in the case of an order canceling the regis- 
tration statement, a requirement that any officer or accountant determined by 
the Secretary to have participated in or consented to the inclusion of such false 
or misleading statement be removed. In the event that such condition is not 
included in the order suspending or canceling the registration statement, the 
Secretary at any time thereafter, either on his own initiative or on complaint, 
may summarily modify his order so as to include such condition. In any such 
case, the labor union shall have the right to demand a hearing within ten days to 
request the lifting or modification of such order and such hearing and any 
review thereof shall be conducted in the manner set forth in sections 106 and 
107. 

INVESTIGATIONS 


Sec. 109. (a) The Secretary, in his discretion, may make such investigations 
as he deems necessary to determine whether any person has violated or is about 
to violate any provision of this Act or any rule or regulation thereunder or any 
provision required by this Act to be included in its charter or bylaws, and may 
require or permit any person to file with him a statement in writing, under oath 
or otherwise as the Secretary shall determine, as to all the facts and circum- 
stances concerning the matter to be investigated. The Secretary is authorized, 
in his discretion, to publish information concerning any such violations, and to 
investigate any facts, conditions, practices, or matters which he may deem 
necessary or proper to aid in the enforcement of the provisions of this Act or 
in the prescribing of rules and regulations thereunder. 

(b) For the purposes of any investigation or hearing provided for in this Act, 
the provisions of sections 9 and 10 (relating to the attendance of witnesses and 
the production of books, papers, and documents) of the Federal Trade Commis- 
sion Act of September 16, 1914, as amended (15 U. S. C. 49, 50), are hereby made 
applicable to the jurisdiction, powers, and duties of the Secretary or any officers 
designated by him. 

(c) Upon request of the Secretary, the National Labor Relations Board and 
the National Mediation Board shall make available to the Secretary any docu- 
ments or records in their custody or possession which the Secretary deems neces- 
sary to enable him to carry out his functions under this Act. 

(d) Any person may make a complaint to the Secretary to the effect that a 
registered labor union or any officer or employee thereof has not complied fully 
with this Act, or with any provision required by this Act to be contained in its 
charter or by laws, and the Secretary may take such action upon such complaint 
as he may deem justified. No such complaint shall be made public by the Secre- 
tary except with the consent of the complainant. 


PUBLICITY OF REGISTRATION STATEMENTS 


Seo. 110. The Secretary shall make all registration statements and amend- 
ments thereto, and all financial reports, filed pursuant to this Act available for 
public inspection, and shall make copies of such statements, amendments, reports, 
or any part thereof available to the public at such costs as the Secretary may 
by rule or regulation prescribe. 


DELEGATION OF FUNCTIONS 


Sec. 111. The Secretary may perform the functions and duties imposed upon 
him by this Act through such officers, employees, and agencies of the Depart- 
ment of Labor as he shall direct, except that the duties imposed upon the Secre- 
tary by section 106 (b) and by the last sentence of section 107 (a) may be 
delegated only to an Assistant Secretary required to be appointed by the Presi- 
dent by and with the advice and consent of the Senate. 
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TITLE II—MISCELLANEOUS PROVISIONS 
ORGANIZATIONAL PICKETING PRIOR TO ELECTION 


Sec. 201. Section 8 (b) of the National Labor Relations Act is amended by 
striking out the word “and” at the end of paragraph (5), by striking out the 
period at the end of paragraph (6) and inserting in lieu thereof a semicolon 
and the word “and”, and by adding a new paragraph as follows: 

“(7) to carry on picketing on or about the premises of any employer, prior 
to the holding of an election as provided under section 9 (c), for organi- 
zational purposes or for the purpose of forcing or requiring such employer 
to recognize or bargain with a particular labor organization as the repre- 
sentative of his employees unless there shall have been filed with such 
employer at least five days before the commencement of any such picketing 
a petition signed by at least two-thirds of the employees of such employer 
(not counting any employee employed by such employer after the beginning 
of the labor dispute in question) requesting that such employer recognize 
as the representative of his employees a particular labor union designated 
in such petition.” 


BRIBERY, COLLUSION, AND EXTORTION 


Sec. 202. (a) Chapter 57 of title 18, United States Code, is amended by 
adding a new section as follows: 


“§ 1233. (a) Bribery, collusion, and extortion by officer of union 


“Whoever, being an officer, employee, agent, or representative of a labor 
union or an officer, employee, agent, representative, or trustee of a trust in 
which a labor union is interested, demands, extorts, requests, receives, or 
accepts, or agrees or attempts to receive or accept, any gift or payment of money 
or other thing of value from any employer engaged in commerce or in a business 
affecting commerce, or from any agent, representative, attorney, or consultant 
employed or engaged by such employer, with intent to have his decision or action 
on any matter concerning the organization or representation of employees, or 
concerning any other activity of such labor union or trust influenced thereby, 
shall be fined not more than $10,000 or imprisoned not more than five years, 
or both. 

“(b) Making of prohibited gifts or payments 

“Whoever makes or offers or attempts to make any gift or payment, the 
receipt of which is prohibited by subsection (a), shall be fined not more than 
$10,000 or imprisoned not more than five years, or both. 

“(ce) Definitions 

“The terms ‘labor union’, ‘employer’, ‘affecting commerce’, and ‘trust in which 
a labor organization is interested’ shall have the same meaning as when used 
in the Labor Union Registration Act of 1958.” 

(b) The analysis preceding chapter 57 of title 18, United States Code, is 
amended by adding at the end thereof the following: 


“1233. Bribery, collusion, and extortion by officer of labor union.” 


FALSE ENTRY AND DESTRUCTION OF RECORDS 


Sec. 203. (a) Chapter 101 of title 18, United States Code, is amended by 
adding a new section as follows: 


“§ 2077. (a) False entry and destruction of records of labor organization 


“Whoever, being an officer, employee, agent, or representative of a labor union 
or an officer, employee, agent, representative, or trustee of a trust in which a 
labor union is interested, makes any false entry in or willfully destroys any 
book or record, kept or made for such labor union or trust, with intent to injure 
or defraud such labor union or trust or any beneficiary thereunder, or to mis- 
lead any person authorized by law to examine or inspect such book or record, 
shall be fined not more than $10,000 or imprisoned for not more than five years, 
or both. 

“(b) Definitions 
“The terms ‘labor union’ and ‘trust in which a labor union is interested’ 


shall have the same meaning as when used in the Labor Union Registration Act 
of 1958.” 
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(b) The analysis preceding chapter 101 of title 18, United States Code, is 
amended by adding at the end thereof the following: 


“2077. False entry and destruction of records of labor union.” 
UNION ELECTIONS 


Seo. 204. (a) Upon the filing with the Secretary of a request therefor in 
writing signed by at least 10 per centum of the members of any labor union 
engaged in commerce, or any of whose members, or any of the members of a 
local or constituent union of which, are employed by a person who is engaged 
in commerce or in a business affecting commerce, or at least 10 per centum of 
the members of a local or constituent unit thereof if the election affects only 
such unit, the Secretary shall make suitable arrangements for and supervise any 
election held for the purpose of electing officers, directors, trustees, or members 
of an executive committee or other governing body of such labor union. 

(b) Upon the filing with the Secretary of a request therefor in writing signed 
by at least 10 per centum of the members of any labor union engaged in com- 
merce, or any of whose members, or any of the members of a local or constituent 
unit of which, are employed by a person who is engaged in commerce or in a 
business affecting commerce, or at least 10 per centum of the members of a 
local or constituent unit thereof if the election affects only such unit, charging 
that fraud or other improper practice existed in connection with the election of 
any officers, directors, trustees, or members of such labor union, the Secretary 
shall conduct an investigation of such charges and if he determines, after 
notice to the union and the officers thereof involved in the election and oppor- 
tunity for hearing, that the results of such election were affected by such fraud 
or improper practices he is authorized to declare any such office vacant and to 
hold another election therefor. 

(c) In any case in which the Secretary supervises or holds an election under 
this section, he shall certify the results thereof to the union and shall notify 
the members thereof by mail or by publication in a newspaper or newspapers of 
general circulation in the area involved. 

(d) Any person aggrieved by an order entered by the Secretary declaring 
an office to be vacant under subsection (b) may obtain a review thereof in the 
same manner as provided under section 107 (b) for the review of orders sus- 
pending registration statements. 

(e) Whenever it shall appear to the Secretary that any person has refused 
to relinquish an office or is performing the functions of such office after it has 
been declared to be vacant under subsection (b), he may in his discretion bring 
an action in the proper district court of the United States, or United States 
eourt of any Territory or other place subject to the jurisdiction of the United 
States, to enjoin such person from holding or performing the function of such 
office, and upon a proper showing a permanent or temporary injunction or 
restraining order shall be granted without bond. 

(f) The costs of supervising or holding an election under this section shall 
be assessed against the labor union and shall be recoverable in a civil suit 
brought by the Secretary for such purpose. 


TITLE III—LABOR RELATIONS COUNSELORS 
REQUIREMENT FOR REGISTRATION 


Sec. 301. No person (other than a regular employee of an employer engaged 
in commerce or in a business affecting commerce) shall, for a consideration 
consisting of money, monetary reward, or anything else of value, proffer, agree 
to perform, or perform for any employer engaged in commerce or in a business 
affecting commerce, services affecting the relationships of such employer to his 
employees with respect to (a) encouraging or discouraging the organization 
of such employees, (b) advising upon, or conducting negotiations with, such 
employees relating to wages, hours of work, or other conditions of employment, 
unless there shall be in effect a registration statement as hereafter set forth 
in this title relating to such person: Provided, however, That this title III shall 
not apply to services proffered or rendered by (i) any person so designated by 
Federal, State, municipal or any governmental authority so to act, (ii) any 
person generally or on any particular occasion authorized directly or indirectly 
so to act by the conjoint action of an employer and employees, (iii) any person 
designated by an employer so to act provided such designation has been notified 
to the representatives of the employees, and (iv) any attorney representing 
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such employer in advising upon or conducting negotiations with, or participating 
in litigation against, such employees. 


REGISTRATION 


Sec. 302. In order to meet the requirements of section 301 of this title III 
a person shall file a registration statement with the Secretary in such form as 
the Secretary may by rule or regulation require. Such registration shall set 
forth the following: 

(a) The name of such person ; 

(b) The address of the principal business office and of any other office 
or Offices regularly maintained by such person ; 

(c) The statutory authority, if any, under which such person is organized ; 

(d) The name and title of the three principal officers of such person and 
all of the directors of such person if such person is a corporation, or the 
names of all partners, whether general or limited, of such person if such 
person is a partnership; and 

(e) The names and addresses of all employers from whom such person 
may have received $5,000 or more during the past fiscal or calendar year if 
such compensation covers the rendition of any services of the nature de- 
scribed in section 301 of this title. 


ANNUAL REGISTRATION STATEMENTS 


Sec. 303. Registration statements required to be filed pursuant to this title III 
shall be filed annually within sixty days after the close of the fiscal year of 
persons required to register pursuant to section 301 hereof, or, if such person 
have no fiscal year, within sixty days after the end of the calendar year. 


EFFECTIVENESS OF REGISTRATION STATEMENTS 


Sec. 304. All registration statements required to be filed pursuant to this 
title III shall become effective upon filing and shall continue to be in effect until 
canceled or suspended as herein provided, but no registration statement shall 
continue to be in effect for more than ninety days after the end of the fiseal or 
calendar year, as the case may be, of the person required to register pursuant to 
section 301 hereof. 


SUSPENSION OF CANCELLATION OF REGISTRATION STATEMENT 


Sec. 305. Wherever the Secretary is of the opinion that any registration state- 
ment filed pursuant to this title III contains a false or misleading statement 
with respect to a material matter or fails in a material respect to comply with the 
provisions of this title III, the Secretary may institute a proceeding to cancel or 
suspend such registration statement. The procedure to be followed in such a 
proceeding and the penalties to be imposed shall in all respects be similar to 
those set forth in section 106 (b) and 107 of title I of this Act save that the 
rights and remedies therein set forth as appertaining to a labor union shall be 
deemed as appertaining to the registrant under this title ITI. 


APPLICABILITY OF TITLE I OF THIS ACT 


Sec. 306. The provisions of sections 108, 109, 110, and 111 of title I of this 
Act, shall be applicable to title III of this Act and the rights appertaining to and 
penalties attaching to labor unions under such sections shall appertain to and 
attach to registrants under this title III. 


PENALTY FOR NONREGISTRANT 


Sec. 307. Any person who willfully violates the provisions of section 301 of 
this title shall be punished by a fine of not more than $10,000 and by -imprison- 
ment for not more than five years, or both. 


SEPARABILITY 


Sec. 308. If any provision of this Act, or the application of such provision to 
any person or circumstance, shall be held invalid, the remainder of this Act, 
or the application of such provision to persons or circumstances other than those 
as to which it is held invalid, shall not be affected thereby. 
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EFFECTIVE DATE 
Sec 


. 309. This Act shall take effect ninety days after the date of its enactment. 
SCHEDULE A 


Provisions designed effectively to accomplish the objectives set forth below 
shall be contained in the charter or bylaws, or both, of every labor union regis- 
tered under this Act and the filing of said charter or bylaws shall be accom- 
panied by a statement cross-indexing to the charter or bylaws each provision 
claimed to accomplish each of such objectives. 


I. LOCAL UNIONS 


(a) ADMISSION OF NEW MEMBERS.—The initiation fee of, or other fee imposed 
as a condition to membership in, any local union shall not, in the case of any 
individual seeking to become a member of such local union, exceed 75 per centum 
of the amount of the prevailing weekly wage payable (as of the time any such 
fee is imposed) in the vicinity of such local union to individuals in the same 
category of employment as such individual. 

(b) RosTER OF MEMBERS.—A roster of all members who have become members 
of such local union and whose membership has not been canceled pursuant to the 
bylaws of said union, together with the last known address of each such member 
shall be maintained and kept at the principal place of business of the local union, 
or, if there is no such place, at the home or business office of the secretary of 
such local union, and shall be open to inspection by any member of the union 
from whom the local union has received dues covering the latest dues paying 
period, unless the membership of such member has, subsequent to the receipt of 
such dues, been canceled pursuant to the bylaws of the local union. 

(c) Durs.—All bylaws providing for the payment of dues shall be adopted and 
amended only a majority of the members entitled to vote at a general member- 
ship meeting of the local union: Provided, That such bylaws may set a maximum 
and a minimum within the limits of which the executive committee or a similar 
governing body may raise or lower dues upon due notice to the members of said 
local union. 

(d) GENERAL MEMBERSHIP MEETING.—A general membership meeting shall be 
held not less than three times each year. Each member of the local union shall 
be notified of any general membership meeting not less than ten days prior to the 
date such meeting is to be held. The notice so required to be given to each such 
member shall be given either in person or by posting such notice through the mails 
to the last-known address of the member to be notified. In addition to advising 
each such member of the date of any such meeting, any such notice shall contain 
a specification, in brief, of each subject or matter proposed to be acted upon at 
such meeting, such as the election of officers, members of an executive committee, 
or directors or trustees. 

(e) ELECTION OF OFFICERS AND MEMBERS OF GOVERNING BODIES.—The three prin- 
cipal officers, members of the board of directors, members of any executive com- 
mittee of the board of directors which is authorized to act as a board of directors, 
members of a board of trustees, or members of any other governing body of a 
local union shall be elected at a general membership meeting by secret, written 
ballot, and the individuals receiving the greatest number of votes cast by the 
members of the local union who are eligible to vote shall be declared elected. 
Vacancies occurring in any of the aforementioned positions during the term for 
which such positions have been filled by election as aforesaid may be filled in a 
manner other than that prescribed by the preceding sentence if the constitution 
or bylaws of the local union so provide. 

(f) ELECTION OF ACCOUNTANTS.—The independent certified public accountants 
required to certify the financial statements of a local union pursuant to this Act 
shall be elected annually at a general membership meeting in the manner pro- 
vided in subsection (e) of this schedule A for the election of officers. 

(g) VOTING BY MEMBERS.—Each member of a local union shall be entitled to 
one vote and only one vote on every matter voted upon at a general membership 
meeting. All such votes shall be cast in person and no votes by proxy shall be 
recognized. 

(h) TENURE OF OFFICERS, AND SO FORTH.—The tenure of all persons mentioned 
in subsections (e) and (f) of this schedule A shall not be in excess of two years: 
Provided, That such persons may serve until their successors have been elected 
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and qualified for their respective offices, but not for longer than three months 
after their terms expire. 

(i) REMOVAL OF OFFICERS.—AII officers elected by the board of directors, trus- 
tees, or executive committee shall be removable at any time by a majority of a 
duly constituted quorum of said directors, trustees, or executive committee; all 
officers elected by the membership of a local union as a whole may be removed at 
any time but only for cause shown and on notice and hearing, and by action of a 
duly constituted quorum of said directors, trustees, or executive committee. 

(j) DELEGATES OF LOCAL TO INTERNATIONAL UNION.—AIl delegates of a local 
union to a meeting or convention of an international union of which such local 
union is a constituent organization shall be elected in the manner set forth in 
subsection (e) of this schedule A for the election of officers: Provided, That this 
requirement shall not be applicable to any emergency meeting of said interna- 
tional union called upon notice insufficient to permit the holding of such an 
election. 

(k) SaLarres.—Salaries of all officers, directors, and officers or members of 
an executive committee or other such governing body of a local union shall be 
established by bylaws adopted by majority vote at a general membership meeting : 
Provided, That such bylaws may establish minimums and maximums within 
which such salaries may be determined by the trustees, directors, or members of 
an executive committee or other such governing body of the local union. 

(1) EXPENSE ALLOWANCES.—No general expense allowance shall be granted to 
any Officer, director, trustee, member of an executive committee, or business agent 
of such labor union unless such expense allowance shall have been voted at a 
general membership meeting: Provided, That nothing herein contained shall pre- 
vent the payment of expenses incurred or to be incurred by any such person upon 
itemized vouchers duly presented to the fiscal officer of such labor union. 

(m) Bonprine.—All officers or employees of any local union handling funds of 
such union shall be bonded for the faithful discharge of their duties in the han- 
dling of such funds and each such bond in effect during any fiscal year of such 
union shall be in an amount not less than the total of the dues or other assess- 
ments paid by the members thereof during the fiscal year of such union im- 
mediately preceding such year or, if there be no such preceding fiscal year, in 
an amount not less than $10,000 for each officer or employee required to be so 
bonded. 

(n) Recorps.—A record shall be kept and maintained as to all actions taken 
at any general membership meeting, any meeting of directors, and any meeting 
of trustees or members of an executive committee (including any executive com- 
mittee appointed or elected by directors or trustees) of any local union, and 
such records shall be maintained at the principal place of business of such 
union and shall be open to inspection by any member of such union from whom 
such union has received dues covering the latest dues-paying period whose mem- 
bership has not, subsequent to the receipt of such dues, been canceled pursuant to 
the bylaws of such local union. 

(0) FINANCIAL RECORDS.—Detailed financial records showing all moneys re- 
ceived by any local union and the source thereof, and all expenditures of the 
local union and the purpose thereof (any such expenditure exceeding $100 to be 
supported by a voucher from the person with respect to whom such expenditure 
is made) shall be kept and maintained by the chief fiscal officer of such union 
at its principal place of business and shall be open to inspection by any person 
entitled to inspect the records of a local union under the provisions of subsection 
(n). 

(p) PRESERVATION OF RECORDS.—AII records required to be kept under subsec- 
tions (n) and (0) hereof shall be kept and maintained for a period of six years 
from the making thereof. 

(q) INVESTMENT OF SURPLUS FUNDS.—Every local union shall be entitled at 
all times to maintain a working capital of not in excess of the aggregate of 
the dues and assessments received by such local union during its latest fiscal year, 
or, in the absence of any such latest fiscal year, not in excess of $25,000. All 
sums held by such local union in excess of said sum, other than pension or trust 
funds, shall be held in savings banks on time deposits or invested in such a 
manner aS may be permitted by the laws of the State, in which its principal 
place of business is located, governing the investment of funds by an insurance 
company doing business within such State. 

(r) ANNUAL REPORT.—Ten days prior to one of the general membership meet- 
ings held by any local union during any fiscal year of such union (or at such time 
as notice of such meeting is given to members of such union), there shall be for- 
warded by mail to each member at his last known address a report of the finan- 
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eial operations of such union for its last preceding fiscal year which shall set forth 
the income of such union and the sources thereof and the expenditures of such 
union and the purposes thereof (both in reasonable categories) for such fiscal 
year, and shall set forth its assets and liabilities, as well as a statement of its 
surplus, if any. 

(s) COLLECTIVE BARGAINING AGREEMENTS.—A copy of each collective bargaining 
agreement made by any local union with any employer shall within thirty days 
after the making thereof be forwarded to each member of said union whose 
rights as an employee of said employer are determined or affected by said 
agreement, and copies of all such agreements shall be maintained at the principal 
business office of said union and be available for inspection by any member of 
said union entitled to inspect the records of said union under the provisions of 
subsection (n). 

Il. INTERNATIONAL UNIONS 





(a) CONVENTIONS.—Every international union shall hold a convention or similar 
meeting not less than once in every three years at which time there shall be elected 
in the manner provided by subsection (d) the officers, directors, trustees, and 
members of an executive committee or other such governing body of such union. 

(b) TERMS OF OFFICERS, AND 80 FORTH.—No Officer, director, trustee, or member 
of any executive committee or other such governing body shall hold office for 
any term longer than that which shall intervene between the conventions or 
meetings established by the international union for the election of officers, except 
that such persons may continue to hold their offices until such time as their suc- 
cessors have been duly elected and qualified, but not for longer than six months 
after their terms expire. 

(c) VOTING AT CONVENTIONS.—AIl persons designated by a constituent union of 
an internatioanl union to represent such constituent union at any meeting or con- 
vention of such international union shall have a vote in all elections for 
officers or other transactions brought before such meeting or convention for 
action or ratification by vote which shall be numerically equivalent to the num- 
ber of members of such constituent union who have paid dues to such constituent 
union as of the latest dues-paying period provided for by the bylaws of said 
constituent union and whose membership in such constituent union has not, 
subsequent to the receipt of such dues, been canceled pursuant to the bylaws of 
said constituent union. 

(d) ELECTION OF OFFICERS AND MEMBERS OF GOVERNING BODIES.—The three prin- 
cipal officers, members of the board of directors, members of any executive com- 
mittee of the board of directors which is authorized to act as a board of directors, 
members of a board of trustees, or members of any other governing body of an 
international union shall be elected by secret, written ballot, by the representa- 
tives of constituent unions of such international union, and none others, and 
the individuals receiving the greatest number of votes cast by the representatives 
who are eligible to vote shall be declared elected. Vacancies occurring in any 
of the aforementioned positions during the term for which such positions have 
been filled by election as aforesaid may be filled in a manner other than that 
prescribed by the preceding sentence if the constitution or bylaws of the inter- 
national union so provide. 

(e) ELECTION OF ACCOUNTANT.—The independent certified public accountant, 
required to certify the financial statements of the international union as provided 
in this Act, shall be elected at a convention or meeting of the international union 
in the manner provided in subsection (d) hereof for the election of officers. 

(f) SaLarres.—The salaries of all officers, directors, trustees, or members of 
an executive committee or other such governing body of an international union 
shall be established by bylaws adopted by majority vote of those persons entitled 
to vote at any general membership meeting or convention of such international 
union: Provided, That such bylaws may establish maximums and minimums 
within which such salaries may be determined by the trustees, directors, or 
members of an executive committee or other such governing body of the interna- 
tional union. 

(g) EXPENSES ALLOWANCES.—NoO general allowance shall be granted any officer, 
director, trustee, member of any executive committee, or business agent of any 
international union unless such expense allowance shall have been voted at a 
general membership meeting or convention: Provided, That nothing herein con- 
tained shall prevent the payment of expenses incurred or to be incurred by any 


such person upon itemized vouchers duly presented to the fiscal officer of such 
union. 
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(h) NorTIces OF MEETINGS OR CONVENTIONS.—Thirty days prior to any meeting 
or convention of any such international union for the election of officers, direc- 
tors, trustees, or members of an executive committee, a notice shall be sent by 
mail to the secretary of each constituent union which shall set forth the time and 
place of said meeting or convention, the fact that officers, directors, trustees, 
or members of an executive committee are to be elected at such meeting, and any 
other business then proposed to be transacted at such meeting or convention. 

(i) EXTRAORDINARY MEETINGS.—Extraordinary meetings of such international 
union shall not be held except on fifteen days’ notice, if given by mail, or twelve 
days’ notice, if given by telegram, to each secretary of every constituent union. 
Such notice shall specify the nature of the business desired to be transacted at 
such extraordinary meeting. At any such meeting the international union may 
recognize as the representative of any constituent union the individual who was 
designated as such by such constituent union for the latest regular meeting 
unless such constituent union shall have designated another individual to repre- 
sent it at such extraordinary meeting. 

(j) Recorps.—Records shall be made of all actions and votes taken at any 
meeting of any international union and such records shall be maintained at the 
principal business office of such international union and shall be available for 
inspection at reasonable times by any member of any constituent union. 

(k) FINANCIAL RECORDS.—Detailed financial records showing all moneys re- 
ceived by any international union and the source thereof, and all expenditures of 
such union and the purpose thereof (any such expenditure exceeding $500 to be 
supported by a voucher from the person with respect to whom such expenditure 
is made) shall be kept and maintained by the chief fiscal officer of such union 
at its principal place of business and shall be open to inspection by any member 
of any constituent union of such union who has been authorized by vote of 
such constituent union to inspect such records. 

(1) PRESERVATION OF RECORDS.—AII records required to be kept by subsections 
(j) and (k) hereof shall be kept and maintained for a period of six years from 
the making thereof. 

(m) ANNUAL REPORTS.—At the time that notice is sent to the secretary of each 
constituent union of any meeting of any international union (other than an 
extraordinary meeting), there shall be mailed to such secretary a report of the 
financial operations of such international union for its last preceding fiscal 
year which shall set forth the income of such international union and the sources 
thereof and the expenditures of such international union and the purposes there- 
of (both in reasonable actegories), and shall set forth its assets and ‘ts liabilities, 
as wellasa statement of its surplus, if any. 

(n) Bonprne.—All officers or employees of any international union who 
handle funds of such union shall be bonded for the faithful discharge of their 
duties in the handling of such funds, and each such bond in effect during any 
fiscal year of such union shall be in an amount not less than the aggregate in 
come of such union for the fiscal year of such union immediately preceding 
such fiscal year, or, if there be no such preceding fiscal year, in an amount not 
less then $50,000 for each officer or employee required to be so bonded. 

(0) REPRESENTATIVES.—No person shall be entitled to vote as a representative 
of a constituent union unless such person shall have been elected as such in the 
manner provided in part I of this schedule A. 

(p) MEMBERS OF CONSTITUENT UNION.—Every international union shall be 
entitled to receive from each constituent union a roster of the members of 
such constituent union as of a date not more than thirty days prior to any 
regular or extraordinary meeting of such international union in order to de 
termine the voting strength of any representative of said constituent union. 

(q) INVESTMENT OF SURPLUS FUNDS.—Every international union shall be 
entitled at all times to maintain a working capital of not in excess of one-half 
of the dues and assessments received by such union during its latest fiscal year 
or, in the absence of such latest fiscal year, not in excess of $100,000. All sums 
held by such union in excess of said sum, other than pension or trust funds, 
shall be held in savings banks on time deposits or invested in such manner 
as may be permitted by the laws of the State in which its principal place of 
business is located governing the investment of funds by an insurance com- 
pany doing business within such State. 

(r) COLLECTIVE BARGAINING AGREEMENTS.—A copy of every collective bar- 
gaining agreement made by any international union with any employer or 
group of employers shall within thirty days after the making thereof be for- 
warded to each member of any constituent union whose employment rights are 
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determined or affected thereby, and copies of all such agreements shall be 
maintained at the principal business office of said international union and be 
available for inspection by any duly authorized representative of any con- 
stituent union. 

(s) ISSUANCE OF CHARTERS.—No international union shall issue any charter 
to any constituent union except upon written request therefor and upon written 
application setting forth facts meeting the membership requirements of such 
international union with respect to constituent unions. 

(t) TrusTeesuips,—An international union may provide by its bylaws for 
the assumption by a trustee, supervisor, administrator, or other person, of 
the administration of the affairs of a constituent union, but such administration 
shall cease after one year from the date of the assumption thereof unless prior 
to such date such constituent union shall at a general membership meeting, 
duly called upon appropriate notice, vote by a majority vote of those present 
at such meeting in person and by secret, written ballot to continue such assump- 
tion of administration, in which case the assumption of such administration 
shall continue an additional year. Such assumption of administration may be 
continued for additional periods of not more than one year each upon ma- 
jority vote of the members of the local union conducted in the manner here- 
inbefore provided. The person assuming control of the affairs of such con- 
stituent union shall be required to perform all duties placed upon such con- 
stituent union by the provisions of part I of this schedule A. Such individual 
shall be bonded for the faithful discharge of his duties in an amount not less 
than one-half of the total of the dues or other assessments paid by the members 
of such constituent union during the fiscal year of such constituent union im- 
mediately preceding the fiscal year in which such individual assumes the ad- 
ministration and control of the affairs of such union. 


III. PROVISIONS APPLICABLE TO BOTH LOCAL AND INTERNATIONAL UNIONS 


(a) PRESERVATION OF BALLOTS.—AII ballots cast at any meeting with reference 
to any matter matter which the provisions of this schedule A require to be 
decided by vote by written, secret ballot shall be preserved for one year after 
the taking of such vote. 

(b) USE OF UNION FUNDS FOR UNION ELECTIONS.—No moneys received by any 
labor union by way of dues, assesment, or similar levies, shall be contributed to 
or applied to promote the candidacy of any person or any cause, which candidacy 
or cause is to be determined by vote of the members of such union or by the 
delegates thereof, except that such funds may be utilized for notices, factual 
statements of issues, and similarly informative material regarding the candidacy 
of a person or the promotion of a cause. 

(c) AFFILIATED ORGANIZATIONS.—No organization or fund, whether or not 
incorporated, shall be created or financed by union funds except by a majority 
vote of a quorum of the membership of the union creating or financing such 
organization or fund, such vote to be by written, secret ballot, and any labor 
union creating or financing such an organization or fund shall submit as a part of 
its annual financial report a schedule of the operations for the past fiscal year 
or part thereof of such organization or fund, which schedule shall be patterned 
after and audited in the same maner as is the annual financial report required 
by this schedule A to be submitted by such labor union. 

(d) LOANS TO OFFICERS AND OTHERS.—No funds of a union (local or inter- 
national) shall at any time be loaned to any individual who is an officer, director, 
trustee, member of any executive committee, business agent, manager, or organ- 
izer of such union or of any union with which it is affiliated or of which it is a 
constituent union, or to any business or investment enterprise conducted by any 
such individual or in which any such individual has an interest, direct or indirect 
(other than an interest in any corporation the securities of which are listed on a 
registered stock exchange, any bank or insurance company operating under 
Federal or State regulation, any public utility, any investment company registered 
under the Investment Company Act, or any duly organized cooperative). For 
the purposes of the preceding sentence, the term ‘funds of a union” shall not 
include funds of any pension fund or similar fund established by or for the 
benefit of the members of such union, any credit company organized for the 
benefit of the members of such union, or any company organized to promote the 
stated objectives of such union, and advances made to any such individual by 
such union against the amount of salary earned or to be earned by him during 
a period of not more than six months after the date such advance is made shall 
be deemed not to be funds “loaned” to such individual. 
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(e) CONVICTION OF OFFICERS AND OTHERS OF CERTAIN OFFENSES.—If any indi- 
vidual who is an officer, director, trustee, member of any executive committee or 
any other such governing body, business agent, manager, or organizer of any 
union (local or international) is convicted in any court of the crime of larceny, 
burglary, embezzlement, bribery, extortion, or conspiracy to commit any of such 
crimes, or of any other crime the onus of which is the diversion or acquisiton of 
funds or property belonging to another, such individual shall be suspended from 
his position in such union for the period beginning on the date he is convicted of 
such crime and ending on the date any appeal of such case has been finally 
disposed of, or in case no appeal of such conviction is filed within the time 
prescribed by law for the filing thereof, on the day after the last day of the 
period during which an appeal of such conviction may be filed. No individual 
who has been convicted of any crime shall be eligible to serve as an officer, director, 
trustee, member of any executive committee or any other such governing body, 
business agent, manager or organizer of any local union while he is ineligible to 
vote in the State wherein such crime was committed by reason of having been 
convicted of such crime. 

(f) REFERENDA ON COLLECTIVE BARGAINING AGREEMENTS.—No collective bargain- 
ing agreement shall be entered into by any labor union unless, at least thirty 
days prior to the date such agreement is to go into effect, the labor union making 
such agreement has conducted a referendum, by written, secret ballot, among 
the employees the terms or conditions of whose employment are to be affected by 
such agreement and a majority of the employees voting in such referendum vote 
in favor of such agreement. Each such employee who, at the time of any such 
referendum, is entitled to vote on any matter to be decided by majority vote at 
any general membership meeting of the local union of which he is a member 
shall be eligible to vote in any such referendum. The labor union conducting 
any such referendum shall give notice that such referendum is to be held to each 
employee who is eligible to vote therein not less than five days prior to the date 
such referendum is to be held. 

(g) Srrrkes.—No strike shall be called or sanctioned by any local or inter- 
national labor union unless, at least thirty days prior to the commencement of 
such strike, the labor union calling or sanctioning such strike has conducted, 
by secret, written ballot, a referendum of the employees in each unit participating 
in such strike and a majority of the employees in such unit voting in such refer- 
endum has voted in favor of such strike. Each employee in any such unit who, 
at the time of any such referendum, is entitled to vote on any matter to be decided 
by majority vote at any general membership meeting of the local labor union of 
which he is a member shall be eligible to vote in any such referendum. The 
labor union conducting any such referendum shall give notice that such refer- 
endum is to be held to each employee who is eligible to vote therein not less than 
five days prior to the date such refendum is to be held. 





DEPARTMENTAL REPORT 


Unitep STAtTes DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., May 8, 1958. 
Hon. Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


DEAR SENATOR HILL: This is in further response te your request for a report on 
S. 3618, a bill to provide for the registration of labor unions the members of which 
are employed by employers engaged in commerce or in activities affecting com- 
merce, and for other purposes. 

As the President pointed out in his labor message of January 23, 1958, legisla- 
tion is needed to provide greater protections for the rights of individual workers, 
the public, and management and unions, in labor-management relations. The 
administration has given very careful and detailed consideration to the evils 
which have been shown to exist in the area of labor-management relations and to 
the improvement of Federal labor and related laws. This has resulted in a com- 
prehensive legislative program, as outlined by the President in the labor message, 
which has been embodied in measures introduced in the present session of Con- 
gress as 8S. 3097, S. 3098, and S. 3099. These bills are pending before your com- 
mittee and, as you know, the Labor Subcommittee held hearings on March 26, 
1958, respecting proposals for legislation relating to union financial and adminis- 
trative practices and procedures. 
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The proposals developed by the administration and incorporated in §. 3097, 
S. 3098, and S. 3099 were the result of a survey of all aspects of the problem, and 
deal with them in the manner which this intensive study disclosed would be most 
appropriate. Included among the many aspects of the problem with which the 
administration bills would deal are several of the situations at which 8. 3618 is 
directed. S. 3097 would require labor organizations to file with the Secretary of 
Labor appropriate reports respecting their financial operations and organizational 
structure and procedures and showing that specified rights regarding secret ballot- 
ing and other democratic processes in connection with elections are secured to 
members. Section 4 of S. 3099 would ban certain types of organizational and 
recognition picketing. Section 10 of that measure would amend section 302 of the 
Taft-Hartley Act in a number of ways, including the broadening of the existing 
prohibition against certain employer payments to cover payments made by em- 
ployer representatives ; and section 502 of S. 3097 would add a new bribery section 
to the Federal Criminal Code prohibiting employee representatives and employers 
and their representatives from offering, soliciting, or accepting bribes to or from 
each other for the purpose of influencing decisions or actions in labor-management 
relations matters. The willful destruction of, and the making of false entries in, 
books and records which labor organizations are required to keep would be made a 
Federal offense by section 501 of 8. 3097. 

The administration’s proposals are designed to deal with the evils in the area 
of labor-management relations which were shown by the intensive study pre- 
viously described to require correction by additional Federal legislation. The 
administration’s proposals, in our opinion, constitute the proper approach to the 
problem which they are designed to alleviate, and the Department believes that 
they cover the present needs in this area. 

Detailed explanations of the administration’s proposals are printed in the 
Congressional Record for January 30, 1958 (104 Congressional Record 1134), 
and copies of the explanatory statements are enclosed for your ready reference. 
There is also enclosed for your convenience a copy of the Secretary of Labor’s 
statement presented to the Labor Subcommittee on March 26. 


The Bureau of the Budget advises that there is no objection to the submission 
of this report. 


Sincerely yours, 


JAMES P. MITCHELL, 
Secretary of Labor. 


[S. 3692, 85th Cong., 2d sess.] 


A BILL To amend the National Labor Relations Act so as to provide that nothing therein 
shall invalidate the provisions of State laws prohibiting strikes in public utilities 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 14 of the National 
Labor Relations Act, as amended, is amended by adding at the end thereof 
a new subsection as follows: 

“(e) (1) Nothing in this Act or the Labor-Management Relations Act, 1947, 
shall be construed to nullify the provisions of any State or Territorial law 
which regulate or qualify the right of employees of a public utility to strike, 
or which prohibit strikes by such employees. 

“(2) As used in this subsection the term ‘public utility’ means an employer 
engaged in the business of furnishing water, light, heat, gas, electric power, 
sanitation, passenger transportation, or communication services to the public, or 
of operating a gas pipeline or a toll bridge or tunnel.” 


|S. 387388, 85th Cong., 2d sess.] 
A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) section 9 (ec) (1) of the National 
Labor Relations Act, as amended, is amended by inserting after the semicolon 
at the end of paragraph (B) the word “or” and the following: 

“(C) by an employer primarily engaged in the building and construction in- 
dustry and a labor organization acting in behalf of employees engaged (or who, 
upon their employment, will be engaged) in the building and construction indus- 
try, asSerting that such employer recognizes such labor organization as the 
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representative defined in section 9 (a) and has entered into a collective bargaining 
agreement with such labor organization ;”’. 

(b) Bofore the period at the end of section 9 (c) (1) insert a colon and the 
following: “Provided, That the Board may, without prior thereto having con- 
ducted an election by secret ballot, certify a labor organization referred to in 
clause (C) of this paragraph as the exclusive representative of all the employees 
of an employer referred to in said clause (C) in such unit as the Board may 
find is normally represented by the labor organization for the purposes of col- 
lective bargaining with respect to rates of pay, wages, hours, and other condi- 
tions of employment: Provided further, That the preceding proviso shall not 
apply where there is no history of a collective bargaining relationship between 
the petitioning employer and labor organization prior to the current agreement 
or an employee or group of employees or any individual or labor organization 
acting in their behalf allege, and the Board finds, that a substantial number of 
employees presently employed by the employer in the bargaining unit assert that 
the labor organization is not a representative as defined in section 9 (a)”. 

Sec. 2. Section 302 of the Labor Management Relations Act, 1947, as amended, 
is hereby amended by striking out the word “or” preceding clause (5), by 
striking out the period at the end thereof and inserting a semicolon in lieu 
thereof, and by adding thereto the following: “or (6) with respect to money or 
other thing of value paid by an employer primarily engaged in the building and 
construction industry to a trust fund established by such representative for the 
purpose of defraying the costs of an apprenticeship or other training program 
for employees engaged (or who, upon their employment will be engaged) in the 
building and construction industry: Provided, That the requirements of clause 
(B) of the proviso to clause (5) of this subsection shall apply to such trust 
funds.” 

Sec. 3. Section 9 (c) (3) of the National Labor Relations Act, as amended, 
is amen’ed by striking out the second sentence thereof and substituting in lieu 
thereof the following: 

“Employees engaged in a lawful strike shall not, during such strike, be denied 
the right to vote by reason of having been replaced during such strike.” 

Sec. 4. Section 302 (a) and (b) of the Labor Management Relations Act, 
1947, is amended to read as follows: 

“(a) It shall be unlawful for any employer or any person who acts as a 
labor relations expert, adviser, or Consultant to an employer to pay or deliver, 
or to agree to pay or deliver, any money or other thing of value 

*(1) to any representative of any of the employees of such employer 
who are employed in an industry affecting commerce, or 

*(2) to any labor organization or any officer or employee thereof which 
is seeking or has jurisdiction to represent any of the employees of such 
employer who are employed in an industry affecting commerce. 

“(3) to any employee or group or committee of the employees of such 
employer employed in an industry affecting commerce for the purpose of 
directly or indirectly influencing any of the employees in the exercise of 
the right to organize and bargain collectively through representatives of 
their own choosing. 

“(b) It shall be unlawful for any person to receive or accept, or agree to 
receive or accept, any payment or delivery of any money or other thing of value 
prohibited by subsection (a).” 


[S. 3751, 85th Cong., 2d sess.] 
A BILL To provide standards with respect to the election of officers of labor organizations 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That every labor organization, except a 
federation of national or international labor organizations, shall elect its con- 
stitutional officers not less often than once every four years either by secret ballot 
among the members in good standing or at a convention of delegates chosen by 
secret ballot and in accordance with its constitution and bylaws. 

Sec. 2. When the officers of a labor organization or delegates to a convention 
are to be chosen by secret ballot, the members in good standing shall be given 
due notice of the time and place of the election and a reasonable opportunity 
to nominate candidates for the ballot. and shall be permitted to vote without 
coercion or restraint. The election officials designated in the constitution and 
bylaws, or the secretary if no other Official is designated, shall preserve for 
one year the ballots and all other records pertaining to the election. The 
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election shall be conducted in accordance with the Constitution and bylaws 
of such organization insofar as they are not inconsistent with the provisions 
of this Act. 

Sec. 3. When officers are to be chosen by a convention of delegates elected 
by secret ballot, the convention shall be conducted in accordance with the con- 
stitution and bylaws of the labor organization insofar as they are not incon- 
sistent with the provisions of this Act. The officials designated in the consti- 
tution and bylaws, or the secretary if no other is designated, shall preserve for 
one year the credentials of the delegates and all minutes and other records 
of the convention pertaining to the election of officers. 

Seo. 4. (a) A member of a labor organization— 

(i) who has exhausted the remedies available under the constitution and 
bylaws of such organization and of any parent body, or 
(ii) who has invoked such available remedies without obtaining a final 
decision within three calendar months after their invocation, 
may file a complaint with the Secretary of Labor within four calendar months 
after an election alleging the violation of any provision of sections 201, 202 or 
203 (including violation of the constitution and bylaws of the labor organiza- 
tion). The challenged election shall be presumed valid pending a final decision 
thereon (as hereinafter provided) and in the interim the affairs of the organi- 
zation shall be conducted by the officers elected or in such other manner as its 
constitution and bylaws may provide. 

(b) If the Secretary upon investigation of the complaint finds probable 
‘ause to believe that a violation of this Act has occurred and has not been 
remedied, he shall, within thirty days of filing of such complaint, and without 
disclosing the identity of the complainant, bring a civil action against the 
labor organization as an entity in the district court of the United States in 
which such labor organization maintains its principal office to set aside the 
invalid election, if any, and to direct the conduct of an election under the su- 
pervision of the Secretary and in accordance with the provisions of this Act. 

(ec) If upon a preponderance of the evidence the court finds— 

(i) that an election has not been held within four years as required by 
section 1, or 
(ii) that the violation of sections 2 or 3 may have affected the outcome 
of an election 
the court shall declare the election, if any, to be void and direct the conduct of 
a new election under supervision of the Secretary, and, so far as lawful and 
practicable, in conformity with the constitution and bylaws of the labor organi- 
zation. The Secretary shall promptly certify to the court the names of the 
persons elected which shall thereupon enter a decree declaring them to be the 
officers of the labor organization. 

(d) An order directing an election shall not be subject to appeal. An order 
dismissing a complaint or designating the elected officers of a labor organization 
shall be appealable in the same manner as the final judgment in a civil action. 

Sec. 5. The duties imposed and the rights and remedies provided by this Act 
shall be exclusive. Nothing contained in this Act shall be construed to confer 
any rights, privileges, immunities or defenses upon employers, or to impair or 
otherwise affect the rights of any person under the National Labor Relations Act. 





DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 19, 1958. 
Hon. Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


DEAR SENATOR Hitt: This is in further response to your request for a report 
on 8, 3751, a bill to provide standards with respect to the election of officers of 
labor organizations. 

As the President pointed out in his labor message of January 23, 1958, legisla- 
tion is needed to provide greater protections for the rights of individual workers, 
the public, and management and unions, in labor-management relations. The 
administration has given very careful and detailed consideration to the evils 
whieh have been shown to exist in the area of labor-management relations and 
to the improvement of Federal labor and related laws. This has resulted in a 
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comprehensive legislative program, as outlined by the President in the labor 
message, which has been embodied in measures that were introduced in the 
present session of Congress as 8S. 3097, S. 3098, and S. 3099 and are pending 
before your committee. 

The proposals developed by the administration were the result of a survey 
of all aspects of the problem, and deal with them in the manner which this 
intensive study disclosed would be most appropriate. Included among them 
is the general situation at which S. 3751 is directed. Section 102 (a) (5) of 
S. 3097 would require labor organizations to show by appropriate reporting to 
the Secretary of Labor that the members in good standing are permitted, not 
less than once every 4 years and after due notice, to elect their local officers 
directly by secret ballot and to elect their national officers either in the same 
manner or through representatives to delegate bodies elected directly by secret 
ballot. 

We believe that the administration’s proposals constitute the proper approach 
to this and the other problems which they are designed to alleviate. Detailed 
explanations of the administration’s proposals are printed in the Congressional 
Record for January 30, 1958 (104 Congressional Record 1134), and copies of the 
explanatory statements are enclosed for your ready reference. There is also 
enclosed for your convenience a copy of the Department’s statement presented 
to the Labor Subcommittee on March 26, 1958. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
JAMES P. MITCHELL, 


Secretary of Labor. 
Enclosures. 


LS. 3778, 85th Cong., 2d sess.] 


A BILL To amend the Labor Management Relations Act, 1947, so as to permit employees 
who suffer losses by reason of the commission of unfair labor practices by labor 
organizations to bring suit to recover such losses 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title III of the Labor Management 
Relations Act, 1947, is amended by adding at the end thereof a new section as 
follows: 

“Sec. 306. Any employee who suffers loss of wages or compensation as a 
result of conduct by a labor organization described as an unfair labor practice 
under section 8 (b) of the National Labor Relations Act, may sue for any and 
all such lost wages or compensation in any district court of the United States 
subject to the limitations and provisions of section 301 hereof without respect 
to the amount in controversy, or in any other court having jurisdiction of the 
parties, and shall recover the damages sustained by him and the cost of the 
suit.” 





DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 27, 1958. 
Hon. Lister HI1t1, 
Chairman, Committee on Labor and Public Welfare, 


United States Senate, Washington, D.C. 

DeAR SENATOR Hitt: This is in further response to your request for a report 
on 8. 3773, a bill to amend the Labor Management Relations Act, 1947, so as 
to permit employees who suffer losses by reason of the commission of unfair 
labor practices by labor organizations to bring suit to recover such losses. 

The bill would add to the Labor Management Relations Act a new provision 
enabling employees who suffer loss of wages because of conduct by a labor 
organization constituting an unfair labor practice under the National Labor 
Relations Act to bring suit for such loss, and to recover damages, in any United 
States district court or other court having jurisdiction of the parties. 

As the President pointed out in his labor message of January 23, 1958, legis- 
lation is needed to provide greater protections for the rights of individual work- 
ers, the public, and management and unions, in labor-management relations. 
The administration has given very careful and detailed consideration to the 
evils which have been shown to exist in the area of labor-management relations 
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and to the improvement of Federal labor and related laws. This has resulted 
in a comprehensive legislative program, as outlined by the President in the labor 
message, which has been embodied in measures that were introduced in the 
present session of Congress as 8. 3097, S. 3098, and S. 3099 and are pending 
before your committee. 

The administration’s proposals are designed to deal with the evils in the 
area of labor-management relations which were shown to require correction by 
additional Federal legislation. We are of the opinion that these proposals con- 
stitute the proper approach to the problem which they are designed to alleviate, 
and we believe that they cover the present needs in this area. 

Detailed explanations of the administration’s proposals are printed in the 
Congressional Record for January 30, 1958 (104 Congressional Record 1134), 
and copies of the explanatory statements are enclosed for your ready reference. 
There is also enclosed for your convenience a copy of the Department’s state- 
ment presented to the Labor Subcommittee on March 26, 1958. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
JAMES P, MITCHELL, 
Secretary of Labor. 


[S. 8810, 85th Cong., 2d sess.] 
A BILL To amend the National Labor Relations Act, as amended, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows: 

(a) Section 8 (b) (4) (A) of such Act is amended to read as follows: 

“(A) forcing or requiring any employer or self-employed person to join 
any labor or employer organization or any employer or other person (herein 
called secondary employer) to cease using, selling, handling, transporting, 
or otherwise dealing in the products of any other producer, processor, or 
manufacturer; or to cease doing business with any other person (herein 
ealled primary employer) unless such secondary employer is engaged to- 
gether with the primary employer involved in a labor dispute, in a construc- 
tion project or similar undertaking at the site of such concerted activity;’. 

(b) Section 8 (b) (4) (B) of such Act is amended to read as follows: 

“(B) forcing or requiring any other employer to recognize or bargain with 
a labor organization as the representative of his employees unless such 
employers are engaged together in a construction project or similar under- 
taking at the site of such concerted activity or unless such labor organization 
has been certified as the representative of such employees under the pro- 
visions of section 9.” 

(c) After section 8 (d) insert the following new subsection: 

“(e) It shall not be an unfair labor practice under subsections (a) and (b) 
of this section for an employer engaged primarily in the building and con- 
struction industry to make an agreement covering employees engaged (or who, 
upon their employment, will be engaged) in the building and construction in- 
dustry with a labor organization (not established, maintained, or assisted by any 
action defined in section 8 (a) of this Act as an unfair labor practice and which 
at the time the agreement was executed or within the preceding twelve months 
has received from the Board a notice that is has complied with the requirements 
imposed by section 9 (f), (g), and (h) of the Act) because (1) the majority 
status of such labor organization has not been established under the provisions 
of section 9 of this Act prior to the making of such agreement, or (2) such 
agreement requires as a condition of employment, membership in such labor 
organization after the seventh day following the beginning of such employment 
or the effective date of the agreement, whichever is later, or (3) such agreement 
requires the employer to notify such labor organization of opportunities for 
employment with such employer, or gives such labor organization a reasonabie 
opportunity to refer qualified applicants for such employment, or (4) such agree- 
ment specifies minimum training, apprenticeship, or experience qualifications for 
employment or provides for priority in opportunities for employment based upon 
length of service with such employer, in the industry or in the particular geo- 
graphical area: Provided, That nothing herein shall set aside the final proviso 
to section 8 (a) (3) of the Act: Provided further, That any agreement made pur- 
suant to this subsection, not otherwise constituting a bar to a petition filed pur- 
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suant to section 9 (c) or 9 (e), shall not become a bar to such petitions solely 
by reason of this subsection.” 

(d) Section 303 (a) of such Act, is amended to read as follows: 

“(a) It shall be unlawful for the purposes of this section only, in an industry 
or activity affecting commerce, for any labor organization to engage in any 
activity or conduct defined as an unfair labor practice in section 8 (b) (4) of 
the National Labor Relations Act, as amended. Nothing contained in this sub- 
section shall be construed to make unlawful a refusal by any person to enter upon 
the premises of any employer (other than his own employer), if the employees of 
such employer are engaged in a strike ratified or approved by a representative 
of such employees whom such employer is required to recognize under the Na- 
tional Labor Relations Act.” 

(e) Section 302 of such Act, as amended, is hereby amended by striking out 
the word “or” preceding clause (5), by striking out the period at the end thereof 
and inserting a semicolon in lieu thereof, and by adding thereto the following: 

“Or (6) with respect to money or other things of value paid by an employer 
primarily engaged in the building and construction industry to a trust fund 
established by such representative for the purpose of pooled vacation benefits 
or defraying the costs of apprenticeship or other training program for employees 
engaged (or who, upon their employment will be engaged) in the building and 
construction industry: Provided, That the requirements of clause (B) of the 
proviso to clause (5) of this subsection shall apply to such trust funds.” 

Delete the phrase in section 302 (g) reading “nor shall subsection (c) (5) 
(A) be construed as prohibiting contributions to such trust funds if prior to 
January 1, 1947, such funds contained provisions for pooled vacation benefits.” 
and substitute a period for the comma appearing after the numerals 1946. 





DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 24, 1958. 
Hon. Lister HItt1, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D.C. 

DeaR SENATOR HiL_: This is in further response to your request for a report 
on §S. 3810, a bill to amend the National Labor Relations Act, as amended, and 
for other purposes. 

As the President pointed out in his labor message of January 23, 1958, legis- 
lation is needed to provide greater protections for the rights of individual work- 
ers, the public, and management and unions, in labor-management relations. 
The administration has given very careful and detailed consideration to the 
evils which have been shown to exist in the area of labor-management relations 
and to the improvement of Federal labor and related laws. This has resulted 
in a comprehensive legislative program, as outlined by the President in the 
labor message, which has been embodied in measures that were introduced in 
the present session of Congress as S. 3097, S. 3098, and S. 3099 and are pending 
before your committee. 

The proposals developed by the administration were the result of a survey 
of all aspects of the problem, and deal with them in the manner which this 
intensive study disclosed would be most appropriate. Included among them 
are many of the situations at which S. 3810 is directed. Section 3 of S. 3099 
would permit activities otherwise prohibited by the secondary boycott provi- 
sions where the secondary employer is engaged together in work on the same 
construction site with the primary employer. Section 1 of S. 3098 would permit, 
under appropriate circumstances, the preelection certification of unions in the 
building and construction industry. Section 2 of the same measure will clarify 
the legality, under section 302 of the Taft-Hartley Act, of employer contribu- 
tions to jointly administered apprenticeship and training trust funds. 

We believe that the administration’s proposals constitute the proper approach 
to the problem which they are designed to alleviate, and in our opinion they 
cover the present needs in this area. Detailed explanations of the administra- 
tion’s proposals are printed in the Congressional Record for January 30, 1958 
(104 Congressional Record 1134), and copies of the explanatory statements are 
enclosed for your ready reference. There is also enclosed for your convenience 
a copy of the Department’s statement presented to the Labor Subcommittee on 
March 26, 1958. 
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The Bureau of the Budget advises that there is no objection to the submission 
of this report. 


Sincerely yours, 
JAMES P. MITCHELL, 
Secretary of Labor. 





[S. 3860, 85th Cong., 2d sess.] 
A BILL To amend the Labor Management Relations Act, 1947 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) section 2 (3) of the National Labor 
Relations Act, as amended, is amended by inserting after the words “as super- 
visor” a comma and the following: “or any individual employed as a building 
service employee.” 

(b) Section 2 of such Act is further amended by adding at the end thereof 
the following: 

(14) The term ‘building service employee’ means any individual employed 
to maintain, heat, or service buildings owned or operated by a person engaged 
in the business of renting offices, rooms, or other space to occupants of such 
buildings.” 

(c) Section 9 (b) of such Act is amended by inserting before the period at 
the end thereof a comma and the following: “unless the labor organization 
applying for certification is a national or international organization whose mem- 
bership is substantially limited to building service employees, or is a subdivision 
of such an organization.” 


LS. 3922, 85th Cong., 2d sess.) 


A BILL To amend the Labor Management Relations Act, 1947, to make unlawful the 
collection of fees or charges by labor unions for, or in connection with, the unloading 
of the cargo of trucks 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (b) of section 302 of the 
Labor Management Relations Act, 1947, is amended by inserting “(1)” imme- 


diately after “(b)”, and by adding at the end thereof the following new 
paragraph : 

“(2) It shall be unlawful for any labor organization, or for any person acting 
as an officer, agent, representative, or employee of such labor organization, to 
demand or accept from the operator of any motor vehicle (as defined in part 
Il of the Interstate Commerce Act) employed in the transportation of property 
in commerce, or the employer of any such operator any money or other thing 
of value as a fee or charge for the unloading, or in connection with the unload- 
ing, of the cargo of such vehicle.” 


Sec. 2. Subsection (c) of such section is amended by inserting “(other than 
the provisions of subsection (b) (2))" immediately after “The provisions of 
this section”. 

Senator Kennepy. The minority leader, I believe, is in the chamber 
and if he would care to come forward, we will hear him first. 

This morning this subcommittee resumes hearings—begun on March 
26, 1958—on labor legislation, with particular reference to the legis- 
lative recommendations made by the Select Committee on Improper 
Activities in the Labor or Management Field. 

Our hearings shall cover such issues as financial reports, trustee- 
ships, management middlemen, economic strikers, Federal-State rela- 
tions, union security and democracy, and other problems cited by the 
McClellan committee or in last week's floor discussion. 

We can neither hope nor intend to conduct a complete and a full- 
scale review of the Taft-Hartley Act and all the problems it raises, as 
I stated on the floor last week. 

Consequently, while the subcommittee will hear testimony on a 
range of issues, it is our intention to focus our attention on the ad- 
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ministration’s proposals and on the legislative recommendations of 
the McClellan committee. 

As chairman of the subcommittee, I have introduced thus far bills 
dealing with most of the key issues mentioned (S. 3454 and S. 3738). 
Other pertinent bills have been introduced by Senators McClellan, 
Knowland, Smith, Ives, Watkins, Curtis, Goldwater, Mundt, and 
others. 

The subcommittee expects to hear testimony from witnesses repre- 
senting various points of view on these and other proposals—and we 
are looking for specific, constructive testimony that will enable us to 
determine the merits and defects of each pending measure. 


IMPLEMENTATION OF LEGISLATIVE OBJECTIVES 


Many promises were made a week ago on the Senate floor. Many 
generalities were agreed to. Our task now is to find the means of 
specifically implementing our objectives in legislative terms in meas- 
ures that are legally and economically sound and workable and which 
can be accepted as fair and necessary by responsible labor and respon- 
siblemanagement. To fulfill this task and effect a report to the Senate 
by early June, it is my intention as chairman to request hearings both 
morning and afternoon this week, and as many hearing sessions as 
prove necessary during the next 2 weeks. 

This is a large assignment. But the subcommittee has now received 
in effect a mandate from the => to report promptly fair and ef- 
fective legislation in this area. We are committed to fulfill that re- 
sponsibility, and as siadeeinns I intend to do whatever is within my 
power to carry out the pledge I gave last week to members of both 
parties. There will be a bill in the Senate this session—and that is not 
an opinion but a fact. 

The subcommittee has already received testimony from Secretary of 
Labor Mitchell and Mr. George Meany, president of the AFL-CIO. 

This morning we are very happy to have with us the distinguished 
chairman of the investigating committee, Senator McClellan, and the 
distinguished minority leader, Senator Knowland. 

Senator Knowland, we will be very glad to hear from you. 

Senator Ives. Mr. Chairman, may I interrupt you there? 

Senator Kennepy. Yes. 

Senator Ives. Senator Knowland is a very distinguished leader in 
the Senate. He knows the procedure in the Senate and he understands 
the operation of the House. I would like to ask him a question which 
I think has a long-range bearing on what our committee is about to do. 


MODERATE OR EXTREME BILL 


Senator Knowland, do you feel that we should put out of this com- 
mittee, or report out, a moderate bill or a more extreme bill, and try to 
hold—if we do report out a moderate bill—to try to hold out a moderate 
bill and get it to the House in that condition with the understanding 
there is a possibility that the House will pass it ? 

I cannot see any reason why the House would not pass a moderate 
bill if they are going to pass any at all, whereas if we load it with a lot 
of other material the chances of their even considering it are rather 
remote; are they not ? 
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Senator Know.anp. I would say, Senator Ives, of course it would 
depend on what a classification of moderate might mean. 

I don’t believe in extreme legislation. 

Senator Ives. May I interr upt you there? 

Senator Knownanp. There is nothing in the amendment I have 
proposed that could be considered extreme. 


DEFINITION OF “MODERATE”: NONCONTROVERSIAL 


Senator Ives. May I interrupt you to clear up this term “moder- 
ate” ¢ 

By “moderate” I mean virtually noncontroversial proposals. In 
other words, there are many of these proposals that are noncontrover- 
sial, to the extent that neither management nor labor is opposed to 
them. When we get into the controversial material, we get ito 
trouble. 

Excuse me for interrupting you. 

Senator Knowtanp. I do not agree that we should have innocuous, 
perhaps noncontroversial proposals to have complete unanimity, to 
get out of committee or out of the Senate or the House. 

I think the country expects us to enact moderate legislation but 
legislation which will protect the rank and file of the union members 
from some of the practices which the McClellan committee have very 
clearly demonstrated have been practiced against them. 

But this does not mean by any manner of means that it should be 
extreme legislation. I do not believe in the Congress passing extreme 
legislation. I do not think the Taft-Hartley bill was extreme legis- 
lation, but it was certainly controversial. 

Senator Ives. I g ather, then, that you think the matters in the re- 
port of the select committee are moderate. 

Would you go beyond that? 

Senator KNowLanp. What is that ? 

Senator Ives. Would you go beyond that ? 

Senator Know ann. | think that is a matter for the Senate and the 
House to determine. 

Senator Ives. Keep within that ? 

Senator KNow.anp. Yes. 


KNOWLAND RECOMMENDATIONS CONTROVERSIAL 


Senator Ives. You are following in your recommendations what 
you offered on the floor ? 

Senator Know.Anp. Substantially what I offered on the floor. 

Senator Ives. Substantially. I would think it is controversial. 

Senator Knowtanp. I think it is controversial but I think it is mod- 
erate and I think it is for the protection of the rank-and-file members. 

Senator Gotpwater. Mr. Chairman, I am very hopeful in the course 
of these hearings we can discuss some of the matters that might be 
termed “controversial” in the light of the chairman’s discussion and 
the remarks of the Senator from New York. 

Both parties have, in their platforms for several elections, promised 
to labor and to management and to working persons varying ap- 
proaches to the Taft-Hartley Act, ranging from the Republican sug- 
gestion that it be amended where amendments are needed, to the Dem- 
ocrats’ suggestion that it be repealed entirely—the Taft-Hartley Act. 


} 
} 
: 
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CONSIDERATION OF LABOR-MANAGEMENT AREAS URGED 


Now, I would agree in some measure that some of the highly con- 
troversial suggestions in amending the Taft-Hartley law not be too 
thoroughly explored but on the other hand, we have the area of the 
economic striker that labor has been clamoring for legislation on for 

ears; we have the non-Communist oath. We have the matter of orig- 
inal picketing, we have disclosed some very flagrant abuses of the sec- 
ondary boycott in spite of the restrictions against it. 

I personally feel—and I hope that this subcommittee can consider 
legislation that would include at least some of the areas in the labor- 
management field that have been touched on by the McClellan com- 
mittee other than the abuses that the general Knowland-McClellan, 
Kennedy-Mundt, Curtis-Ives type of legislation touches. 

I remember discussing with the distinguished chairman on the floor 
the possibilities of at least a hearing on these, and I am not going to 
press too vitally for it but I do hope the chairman will allow at least 
a discussion of these because we must keep in mind this is the first time 
since 1953 that there has been any serious discussion of the whole field 
of labor legislation. 


ADMINISTRATION ’S RECOMMENDATIONS 


Senator Kennepy. I would say I think all four of those fall within 
the administration’s recommendations in the area covered. 

Senator Gotpwater. Yes; but I did not want to have the door 
closed to the consideration—I do not think they are controversial 
myself. 

Senator Kennepy. Well, but at. least they do fall within the area 
which I said in my statement we will consider the administration’s rec- 
ommendations as well as the select committee’s recommendations. 

Senator Gotpwarter. I do not want the public to feel we are going to 
meet here 3 weeks and come out with a bill that says nothing except. 
“Thou shall not steal.” 

There are a lot of areas of interest to the public and labor and man- 
agement that we should consider also. 

Senator Kennepy. I understand. 

Senator Smirx. Mr. Chairman, I am not a member of this subcom- 
mittee but as the ranking Republican on the full committee, I want the 
record to show my warm welcome to my colleague, Senator Know- 
land, appearing here today as one of the witnesses and I would like 
to ask that the record show at this time, to make two inserts. 


PRESIDENT’S 1954 LABOR MESSAGE 


At this point I offer for the record the text of President Eisenhow- 
er’s labor message of January 11, 1954. 

In this message the President recommended a series of specific 
legislative enactments in our labor-management relations laws. In- 
cluded in the President’s 1954 recommendations was a recommenda- 
tion that Congress initiate a “thorough” study of welfare and pension 
funds with a view to enacting legislation to protect and conserve 
these funds. 
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‘The passage of S. 2888 by the Senate on April 28, 1958, makes some 
progress toward the achievement of this one of the President’s 1954 
recommendations. ‘The others are still before us. 

It. is my hope that these 1954 recommendations will receive as full 
consideration as is to be given to the more recently developed legis- 
lative proposals in regard to union administrative practices and pro- 
cedures. 

Thanks to the chairman’s courtesy, I expect to appear tomorrow 
morning and offer the President’s legislative recommendations for this 
year. 

(The document referred to follows :) 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES TRANSMITTING LEGISLATIVE 
{ECOMMENDATIONS AFFECTING LABOR-MANAGEMENT RELATIONS 


January 11, 1954 


To the Congress of the United States: 


Il submit herewith for the consideration of the Congress a number of legislative 
recommendations affecting labor-management relations. These recommendations 
are in the interests both of working men and women, and our business and in- 
dustrial community. In a broader sense, they are in the interests of all our peo- 
ple, whose prosperity is in so great a degree dependent on the existence of genuine 
mutual respect and good feeling between employers and employees. 

This field of legislation has had a long, contentious history. It has taken time 
for objective principles to emerge which can command mutual acceptance of the 
fundamentals which govern the complex labor-management relationship. Al- 
though the process is not and perhaps never will be complete, we have now 
achieved a measure of practical experience and emotional maturity in this field 
which, I do not doubt, is responsible for the relatively peaceful character of re- 
cent industrial relations. No drastic legislative innovations in this field are there- 
fore desirable or required at this time. 

Federal labor-management legislation at best can provide only the framework 
in which free collective bargaining may be conducted. It should impose neither 
arbitrary restrictions nor heavyhandedness upon a relationship in which good 
will and sympathetic understanding should be the predominant characteristics. 

The National Labor Relations Act—known as the Wagner Act and adopted 
in 1935 by bipartisan majorities—came into being because American working 
men and women needed the protection of law in order to guarantee them the free 
exercise of their right to organize into unions and to bargain collectively through 
representatives of their own choosing. As unions became strong, a need arose to 
protect the legitimate rights of employees and employers and to protect the gen- 
eral public from the consequences of unresolved labor disputes that created 
emergencies endangering the health or safety of the Nation. To meet this need 
the Labor Management Relations Act, 1947, commonly known as the Taft-Hartley 
Act, was adopted by bipartisan majorities. 

In enacting labor-management legislation, the Congress has always built upon 
the legislation which preceded it. We have never turned backward. The Labor- 
Management Relations Act, 1947, was no exception. It built upon the National 
Labor Relations Act, and not only reaffirmed but reinforced the right of working 
men and women to organize into unions and to bargain collectively with their 
employer. The protection of this right is firmly fixed in our law and should re- 
main a permanent policy of our Government. 

The Labor-Management Relations Act, 1947, is sound legislation. Experience 
gained in the operation of the act, however, indicates that changes can be made 
to reinforce its basic objectives. 

In the area of employer-employee relations the injunction has always been a 
controversial process. It is apparent, however, that where irreparable damage 
threatens, the restraining effect of an injunction is required in the interest of 
simple justice. Nevertheless, where a collective bargaining relationship exists, 
the issuance of an injunction often has the effect of making settlement of the 
dispute which led to the injunction more difficult. 

Therefore, I recommend that whenever an injunction is issued under the Na- 
tional Labor Relations Act where a collective bargaining relationship exists be- 
tween the parties, the Federal Mediation and Conciliation Service shall impanel 
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a special local board to meet with the parties in an effort to seek a settlement of 
their dispute. I further recommend that, in secondary boycott cases, the applica- 
tion for an injunction be discretionary. 

The prohibitions in the act against secondary boycotts are designed to protect 
innocent third parties from being injured in labor disputes that are not their 
concern. The true secondary boycott is indefensible and must not be permitted. 
The act must not, however, prohibit legitimate concerted activities against other 
than innocent parties. I recommend that the act be clarified by making it explicit 
that concerted action against (1) an employer who is performing “farmed out” 
work for the account of another employer whose employees are on strike or (2) 
an employer on a construction project who, together with other employers, 
is engaged in work on the site of the project, will not be treated as a secondary 
boycott. 

As the act is now written, employees who are engaged in an economic strike 
are prohibited from voting in representation elections. In order to make it im- 
possible for an employer to use this provision to destroy a union of his em- 
ployees, I recommend that, in the event of an economic strike, the National Labor 
Relations Board be prohibited from considering a petition on the part of the 
employer which challenges the representation rights of the striking union. I 
further recommend that for a period of 4 months after the commencement of 
the strike, the Board be prohibited from considering a petition on the part of 
any other union which claims to represent the employees. The prohibition 
against considering a petition by the employer should continue as long as the 
strike continues; provided, however, that a reasonable limit of time, which I 
suggest be 1 year, be stipulated. 

The act has been interpreted to mean that even though a collective bargaining 
eontract is in force, either party may insist that the contract be reopened for 
the purpose of bargaining about matters that were not the subject of negotia- 
tions when the contract was made. Thus stabilization of the relationship be- 
tween the parties for the period of the contract can be completely frustrated. 
I recommend that the law be amended so as to protect both parties to a valid 
collective bargaining agreement from being required to negotiate during its term 
unless the contract so authorizes or both parties mutually consent. 

The national emergency provisions of the act are essential to the protection of 
the national health and safety. As the act is now written, the board of inquiry 
established to inquire into the facts of the dispute causing the emergency must 
report the facts to the President without recommendations. In order that the 
President may have the authority to require the board’s recommendations, I 
recommend that after he has received and made available to the public the last 
report of the board of inquiry (if dispute has not then been settled), he be 
empowered to reconvene the board and direct it to make recommendations to 
him for settlement of the dispute. Although the recommendations of the board 
would not be binding upon the parties, yet there is real value in obtaining the 
recommendations of informed and impartial men for the settlement of a dispute 
which imperils the national health and safety. 

Employees engaged in the construction, amusement, and maritime industries 
have unique problems because their employment is usually casual, temporary, 
or intermittent. I recommend that in these industries the employer be per- 
mitted to enter into a prehire contract with a union under which the union will 
be treated initially as the employees’ representative for collective bargaining. 
I also recommend that in these industries the employer and the union be permitted 
to make a union-shop contract under which an employee, within 7 days after 
the beginning of his employment, shall become a member of the union. 

Under the act as presently written, both unions and employers are made 
responsible for the actions of their agents. In order to make it clear that a union 
cannot be held responsible for an act of an individual member solely because of 
his membership in the union, I recommend that the act be amended to make the 
traditional common law rules of agency applicable. 

The act presently provides that the facilities of the National Labor Relations 
Board are available only to those unions whose officials execute affidavits dis- 
claiming membership in Communist organizations. The Communist disclaimer 
provisions are not presently applicable to employers. I recommend that they 
be made applicable. Specific proposals for legislation dealing with Communist 
infiltration generally are now under study. If such legislation is enacted, mak- 
ing the Communist disclaimer provisions of the act unnecessary, I then will 
recommend that they be entirely eliminated. 
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The right of free speech is fundamental. Congress should make clear that the 
right of free speech, as now defined in the act, applies equally to labor and 
management in every aspect of their relationship. 

The act presently prohibits an employer from making payment to a union 
to assist in the financing of union welfare funds unless the fund meets certain 
standards. These standards are not adequate to protect and conserve these 
funds that are held in trust for the welfare of individual union members. It 
is my recommendation that Congress initiate a thorough study of welfare and 
pension funds covered by collective bargaining agreements, with a view of 
enacting such legislation as will protect and conserve these funds for the 
millions of working men and women who are the beneficiaries. 

The act should make clear that the several States and Territories, when con- 
fronted with emergencies endangering the health or safety of their citizens, 
are not, through any conflict with the Federal law, actual or implied, deprived 
of the right to deal with such emergencies. The need for clarification of juris- 
diction between the Federal and the State and Territorial Governments in the 
labor-management field has lately been emphasized by the broad implications 
of the most recent decision of the Supreme Court dealing with this subject. 
The Department and agency heads concerned are, at my request, presently 
examining the various areas in which conflicts of jurisdiction occur. When 
such examination is completed, I.shall make my recommendations to the Con- 
gress for corrective legislation. 

In the employer-employee relationship there is nothing which so vitally 
affects the individual employee as the loss of his pay when he is called on 
strike. In such an important decision he should have an opportunity to express 
his free choice by secret ballot held under Government auspices. 

There are two other changes in the law that I recommend. The authoriza- 
tion which an individual employee gives to his employer for the checkoff of 
the employee’s union dues should be made valid until the termination of the 
collective bargaining contract which provides for such checkoff, unless the 
employee sooner revokes such authorization. The provisions of the act which 
require reports from unions concerning their organization and finances should 
be simplified so as to eliminate duplication in the information required by such 
reports. 

I hope that the foregoing changes will be enacted by Congress promptly, for 
they will more firmly establish the basic principles of the law. The appropriate 
committees of the Congress will, I am certain, wish to keep the law under con- 
tinuous study and in the light of experience under it propose further amend- 
ments to implement its objectives and constantly improve its administration. 

Government should continue to search diligently for sound measures to 
improve the lot of the working man and woman, mindful that conditions and 
standards of employment change as the products, habits, and needs of men and 
women change. It will be continually a challenge to Government to sense the 
aspirations of the working people of our country, that all may have the oppor- 
tunity to fairly share in the results of the productive genius of our time, from 
which comes the material blessings of the present and a greater promise for the 
future. 


Dwicut D. EISENHOWER. 
THE WHITE House, January 11, 1954. 

Senator Smirn. I also ask, Mr. Chairman, that at this point I may 
offer for the record Senate Joint Resolution 94, which was passed 
by the Senate without dissenting vote on August 23, 1957. 

This resolution directs the Secretary of Labor to make public the 
financial reports and other information which labor organizations 
have been submitting to the Department of Labor since 1947. 

This resolution was sponsored at the time of its introduction by 
14 Senators—12 members of this committee, and by Senators McClel- 
lan and Mundt. There has been no action to date by the other body. 

I would like to have that inserted in the record. 

Senator Kennepy. Without objection, it is so ordered. 

(S.J. Res. 94 follows :) 
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[S. J. Res. 94, 85th Cong., 1st sess.] 


JOINT RESOLUTION Directing that the financial reports and other information filed 
with the Secretary of Labor pursuant to subsections (f) and (g) of section 9 of the 
National Labor Relations Act, as amended, be made available to the public 


Whereas public disclosure of the financial reports and other information 
filed with the Secretary of Labor by labor organizations under subsections (f) 
and (g) of section 9 of the National Labor Relations Act, as amended, would 


be in the interest of the public and of the members of labor organizations: 
Therefore be it 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of Labor shall make 
available to the public, in accordance with such regulations as he may deem 
appropriate, the information filed by labor organizations pursuant to subsec- 
tions (f) and (g) of section 9 of the National Labor Relations Act, as amended. 

Senator Smirn. Thank you, Mr. Chairman. 

Senator Knowianp. Mr. Chairman, with the permission of the 
subcommittee, I have asked Mr. Gleason, my administrative assistant, 
and Mr. Joseph Wells, who is an attorney at law in Washington, to 
be with me. 

Since I am not an attorney myself some question was raised as to 
the draftmanship of certain of the amendments and I have had an 
opportunity to discuss and consult with him. 

Mr. Wells formerly legal assistant to the NLRB member, Mr. 
James Reynolds, under the Wagner Act. He was formerly attorney 
on the staff of board member Girard Reilly and was Associate Gen- 

eral Counsel of the National Labor Relations Board, from 1947 to 
1950, under the Taft-Hartley Act. 


STATEMENT OF HON. WILLIAM F. KNOWLAND, UNITED STATES 
SENATOR FROM THE STATE OF CALIFORNIA, ACCOMPANIED BY 
JOSEPH C. WELLS, ATTORNEY AT LAW; AND JAMES GLEASON, 
ADMINISTRATIVE ASSISTANT TO SENATOR KNOWLAND 


Senator Knowianp. Mr. Chairman, I appreciate this opportunity 
to testify in behalf of S. 3068, the legislation i in labor-union democracy 
which was introduced in the Senate on Januar y 23. I want to repeat 
what I stated during the recent debate in the Senate, that there is no 
more important legislative matter that can come before the Con- 
gress this year than legislation which will assure the establishment 
and continuance of democratic processes in union affairs to the 18 mil- 
lion men and women who now belong, and to those in the future who 
will belong, to organized labor unions. 

If we fail to live up to our responsibilities during this session of the 
Congress, after the Senate’s select committee expending over 2 million 
dollars investigating union officers aeeteing 14 percent of the entire 
union membership throughout the Nation, the uncontested evidence 
of widespread corruption, arrogance, and abuses in the operations of 
internal union affairs will stand as a permanent indictment of the 
record of the 85th Congress. 

The citizens, voters, and union members of America will be follow- 
ing, with great concern, the activities of the Senate in this field in the 
forthcoming weeks. 


owes 
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NO INSISTENCE ON SPECIFIED LANGUAGE 


At the beginning of these hearings, I want to state that I have no 
desire, and recognize it is not my prerogative, to insist on the specified 
language of the legislation I have introduced. 

If the committe or the Senate can improve upon §S. 3068 this should, 
of course, be done. Further, I am prepared to support any construc- 
tive legislation designed to remedy existing evils in the internal affairs 
of unions, or to carry out the recommendations of the Senate select 
committee. 

I do want to point out that, in my judgment, there is an immediate 
and pressing need for legislation guaranteeing to union members in 
America the following minimum rights and protections. 


MINIMUM RIGHTS AND PROTECTIONS 


. The right periodically to elect union officials by secret ballot. 

2 The right to recall union officers who misuse their positions of 
trust and responsibility. 

3. Protection against arbitrary control of local unions by their 
national or international unions through trustees. 

4. The right to amend or modify, revise, or repeal any provision of 
the constitution, bylaws, or rules of their unions. 

5. The right to control decisions of their union officers concerning 
the collection or use of union funds. 

. The right to a voice as to strike activities of their union. 

Protection against conspiracies between management and union 
officials against the interests of union members, as indicated in the 
so-called sweetheart contracts. 

8. The right as workers represented by a union, to become and re- 
main a member of that union without discrimination. 


MINIMAL FEDERAL REGULATION 


To assure the establishment of the democratic processes in union 
internal affairs, it is my strong belief that this objective can be accom- 
plished with a minimum of ‘Federal regulation and a maximum of 
membership initiative. 

This philosophy is in keeping with our traditional concepts of a 
limited Government jurisdiction over the activities of freemen, and 
such principles are embodied in the legislation I have not pending 
before your subcommittee. 

It has been discouraging and incomprehensible to note the criticism 
and opposition of the leaders of national and inter national unions to 
the constructive efforts being made to establish minimum guaranties 
of union democracy. 

The Senate’s select committee hearings have been made clear, an ir- 
refutable principle of Government, that when special privileges and 
protections are extended to a special group, these must be balanced by 
adequate safeguards to prevent their abuse. 

Laws which do not contain such checks and balances, in reality re- 
tard, not promote, the aims and legitimate objectives of the groups 
they are designed to benefit. 
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The Taft-Hartley Act, approved over a Presidential veto by the 
Congress in 1947, was a major step forward in restoring a semblance of 
responsibility in collective bargaining controversies. 


BILL OF RIGHTS FOR LABOR 


Union membership has increased over 3 million members since its 
enactment, and labor disputes have been reduced in scope and num- 
ber. Today, our citizens and union members I believe demand that 
we take another constructive step forward and, by establishing a bill 

of rights for labor, guarantee that the democratic rights of our work- 
ing men and women are protected by responsible author ity. 
t cannot be any longer contended that union organizations are 
purely voluntary associations and therefore exempt from internal 
supervision or regulation. 


UNION IMMUNITIES AND PRIVILEGES 


Unions, in fact, although necessary to our society, are organizations 
which have been granted an extensive variety of ‘Feder al, State, and 
local immunities and, therefore, stand forth in a privileged position : 

1. They are exempt from our antitrust and monopoly laws. 

2. They are exempt from taxation. 

3. They have been declared, legislatively and judicially, as protected 
from the injunction process in our courts. 

4. They have been granted the rights of exclusive bargaining. 

5. In the vast majority of collective bargaining units, they have been 
allowed to violate freedom of individual contracts under compulsory 
membership agreements. 

The economic power of organized unions has been accelerated 
through the enactment of law. “We must now, through the enactment 
of law, make certain that with such power, responsibility goes hand 
in hand. 

I would now like to explain the specific provisions of S. 3068. 


1. ELECTION OF OFFICERS—SECTION 402 


As members of this subcommittee are aware, there is presently no 
requirement in our labor laws that democratic procedures be complied 
with in the election of union officers. 

Section 402 seeks to remedy this defect. Under its provisions, the 
membership would be assured of the right to choose et officers at 
least once every 4 years by secret ballot. 

(a) To be cligible to serve as the officer of a labor organization, 
that officer must have been elected by popular vote of the union mem- 
bership at an election held within the preceding 4-year period, and 
further that the voting at such elections shall be done through the 
medium of a secret ballot. 

(6) The National Labor Relations Board will have the authority 
to receive petitions filed by any member or groups of members of the 
labor organization in question, or any nonemployer representative 
of such union members, alleging violations of the election provision, 
and the Board upon sufficient supporting evidence shall proceed in 
the matter as in the case of an unfair labor practice charge. 
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(c) If the Board discovers that under the gauge the individual in 
question is serving illegally as an officer of the labor organization, 
the union in question, as long as it shall continue to maintain such 
an illegally elected individual as an officer, will be deprived of the 
privileges and benefits granted to it under existing law. 


LOSS OF CERTIFICATION AND EXEMPTIONS 


Specifically, this will result in the loss of its certification under the 
National Labor Relations Act as the representative of such members, 
the exemption from Federal income-tax laws under section 501 (a) of 
the Internal Revenue Code, and the exemption under the antitrust and 
injunction protections of various Federal statutes. 

The amendment also provides that the individual who knowingly 
serves as a union officer while ineligible to serve shall be subject to 
prosecution and, upon conviction, punishment and a fine, for the 
commission of a misdemeanor. 

There is also a provision to protect the right of individual union 
members to file a petition under this proposed law. 

(d) The final provision in the pending amendment authorizes that 
wherever a union is deprived of its representation protections under 
existing law for being in violation of the election provisions of this 
amendment, another election for union representation of the em- 
ployees may be held despite the prohibition in existing law which 
limits to one the number of such elections that can be conducted 
during a 12-month period. 





2. REMOVAL OR RECALL OF OFFICERS—SECTION 403 

Labor unions are organizations formed by the voluntary action of 
working men and women. They are organizations established for the 
purpose of being of direct benefit to the membership. Under these 
circumstances, the membership is certainly entitled to control the ac- 
tivities of the union. Such activities are carried out by elected offi- 
cials. Therefore, if, in the opinion of the membership, those officials 
are not properly carrying out their duties, a right to remove them 
should exist. 

Many unions presently provide for the recall of officers. Others do 
not, or if they do, the mechanism is hazardous, not for the offending 
union officers but rather for the instigators of the recall procedure. 

Section 403 of my bill would remedy this situation. It would pro- 
vide a workable method by which the membership can recall offi- 
cers for misconduct by submitting to the National Labor Relations 
Board a petition signed by 15 percent of their number. The NLRB 
would then conduct a recall election by secret ballot. 

The Federal Constitution provides a means by which even so im- 
portant an officer of our Government as the President may be re- 
moved from office for misconduct. Needless to say, inferior Federal 
officers, judges and Members of Congress may also be removed or ex- 
pelled. 

Four States have recall procedures. The recall procedures pro- 
vided by this amendment is as follows: 

Senator KrenNepy. Will the Senator desist for a moment? 











184 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


Senator Morse. Would you object if I raised a question of pro- 
cedure as to this provision concerning the recall election ? 

Senator Knowtanp. If the Senator would permit, I would like to 
go through the sections and then I will be prepared to respond. 

Senator Mors. I will be very happy to do so. 


RECALL PROCEDURE IN KNOWLAND BILL 


Senator Knowxianp. The recall procedure provided by the amend- 
ment is as follows: 

(a) Upon a petition filed by 15 percent of the members of the labor 
organization, the National Labor Relations Board shall conduct an 
election by secret ballot of the membership of the union on the recall 
of official or officials named in the petition. The election shall be de- 
cided by a majority vote of the membership voting and if the official 
or officials voted upon are recalled, the Board shall declare such office 
vacant. 

(6) Not more than one election for recall of any one officeholder 
can be held during any 12-month period. 

(ce) If a recalled union official continues to hold his office the Board, 
on the petition of any union member, shall proceed, after investiga- 
tion, against the union as in the case of an unfair labor practice. 

(d) The Board is granted permission to delegate to public or 
private agencies its authority to conduct recall elections under this 
amendment. 

(e) Where a union member is disciplined by his union organization 
so as to deprive him of his right to vote under the constitution and 
bylaws of his union or under the recall procedures set forth in this 
amendment, the Board can proceed on prima facie evidence against 
the union and if the results of the election were affected by the vote 
or votes suppressed, it shall set aside such election. 

(f) Any individual who after being recalled continues to serve as a 
union officer is subject to prosecution, punishment and fine for the 
commission of a misdemeanor. 

(g) Any individual, group or organization who willfully coerces 
an individual from initiating or participating in the recall procedures 
established by this amendment is subject to prosecution, punishment 
and fine for the commission of a felony. 

(h)' Whenever a union permits a recalled union official, or an offi- 
cial convicted of a felony under article 9 to continue his office, the 
union upon determination of that fact by the Board shall be deprived 
of its protections of representation, income-tax exemption, and anti- 
trust and injunction exemptions under existing laws. 


3. INITIATIVE AND REFERENDUM ON INTERNAL AFFAIRS—SECTION 404 


Section 404 of my bill of rights for labor provides a means whereby 
15 percent of the membership may initiate a referendum at which they 
may democratically vote on questions of importance to union members. 

Matters upon which such a referendum may be held include changes 
in the governing rules of the organization, decisions by union officials 
affecting financial activities of the union and matters relating to the 
disciplining of the membership. 

Collective-bargaining negotiations and matters authorized by the 
governing rules of the organizations are, however, exempt from the 
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referendum procedure, as are those governed by the constitution, rules, 
or regulations of a national or international union to which the local 
is affiliated. 

(a) Fifteen percent of the membership of a union may initiate a 
referendum at which they may vote to determine the will of the entire 
membership on questions of importance to the union. 

(6) Matters on which such a referendum may be held involve 
changes in the governing rules of the union as well as decisions of the 
officers of the union which affect the financial affairs of the organiza- 
tion, certain activities of the union, and matters relating to the disci- 
plining of the membership. 

(c) A referendum would not be authorized to change or modify de- 
cisions made by a union representative during collective bargaining 
negotiations, or those which are authorized by the governing rules of 
the organization or by law. 

Additionally, no referendum would be allowed among the member- 
ship of a local union alone on any matter governed by the constitution, 
rules, or regulations of a national or international union to which it is 
affiliated. 

(d) A mechanism is provided to insure the enforcement of the will 
of the union as expressed in such referendum, whereby any violation 
of the referendum would be investigated as an unfair-labor charge as 
defined in section 10 of the National Labor Relations Act. 

(e) Any member of the union or his representative may file a peti- 
tion with the Board alleging noncompliance. 

(f) Failure of a labor organization to comply with the results of a 
referendum would, under the amendment, result in the union’s loss 
of existing privileges as the representatives of its membership under 
the National Labor Relations Act, its special position under the anti- 
trust and injunction laws, and its income-tax exemption. 

(7) Further, special criminal penalties are provided against indi- 
vidual officers of the union who fail to follow the results of a referen- 
dum or who coerce union members seeking to initiate Board action 
against such conduct. 

This amendment in no way affects the laws of any State. 


4. STRIKE BALLOTS—SECTION 405 


At present, the National Labor Relations Act contains no require- 
ment that notification be given by a union to its members, its employer, 
and to the NLRB of its intention to strike. 

Section 405 would impose such a duty. Under it, 30 days’ notice 
would be required to all parties concerned. 

Additionally, this section would provide a means whereby em- 

ployees in the bargaining unit could vote to determine the will of 
the majority on the issue of whether or not to strike after the notice 
to strike had been given. 
_ Itis plain that in the ordinary case, where a union truly represents 
its membership, there would be no strike referendum. Only in the 
case where very real opposition to the decision of the leadership to 
strike existed can I conceive that a petition would be filed. And, it 
should be remembered, the filing of the petition would in no way 
affect the strike call. Only after the majority of the employees in 
the bargaining unit thereafter voted to reject the decision of the 
leadership would a strike be postponed. 
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Nor have privileges been extended in this section without corre- 
sponding protection against abuse. Section 405 has safeguards built 
into it. First of all, a decision by the majority against a strike 
would only postpone that strike for a 90-day period. Thereafter, 
the leadership could again resort to the strike procedure if they felt 
it to be in the interest of the union. 

A majority vote in favor of a strike could likewise not be chal- 
lenged for a 90-day period and then only if 30 percent of the em- 
ployees in the bargaining unit signed a new referendum petition. 

It is my purpose, in including this section in my bill to strengthen 
the right to strike by returning the power to its proper sphere—those 
represented by the union—in a working partnership with the leader- 
ship of the union. I believe it is the American tradition to give all 
persons notice and an opportunity to be heard on all matters affect- 
ing them—especially where their economic livelihood is at stake. 
Section 405 accomplishes this purpose. 


PROCEDURE IN STRIKE BALLOTING 


A. This amendment would require the notification, by specified 
means, of the membership, the employer and the Board, of a labor 
organization’s intention to strike at least 30 days prior to the com- 
mencement of such strike. 

B. Upon the submission to the Board of a petition, signed by 15 
percent of the employees represented by the union in opposition to 
the strike, a referendum would be held. A majority voting against 
the strike in such referendum would require its postponement for at 
least 90 days. 

A vote in support of the strike would, on the other hand, prevent 
the filing of a new petition for a second referendum for an addi- 
tional 90 days. Any such subsequent petition would also require the 
endorsement of at least 30 percent of the employees in the bargaining 
unit. 

C. Participation by an individual in an illegally called strike 
under this amendment would result in the loss by the individual of 
his employee status under the National Labor Relations Act. 


VIOLATION OF RIGHT TO VOTE 


D. Violation by a union of an employee's right to vote in any duly 
called election or referendum under this section would, on a petition 
of the Board, be investigated and, if a determination was made that 
such rights had been violated, the provisions of section 10 of the 
National Labor Relations Act would apply as in the case of an unfair 
labor practice charge. 

If the findings of the Board supported the allegations of the mem- 
ber that his voting rights had been denied, the union would be 
ordered to desist from its action and, where the deprivation of the 
voting right had affected the results of an election, that election 
would be set aside. 

E. Any violations by a labor organization of the provisions of the 
amendment would result in the union’s loss of its existing privileges 
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as the representatives of the employees in the bargaining units under 
the National Labor Relations Act, its special position under the anti- 
trust and injunction laws, and its income tax exemption. 

F. Further, special criminal penalties are provided against indi- 
vidual labor union officials who violate the provisions of this section. 


5. PROCEDURE—SECTION 406 


This section spells out who may file petitions under sections 403, 
404, and 405. Only employees, union members or their representa- 
tives havearighttodoso. Norights are extended to employers under 
the foregoing provisions except the right to a strike notice. 


6. TRUSTEESHIPS OVER LOCAL UNION AFFAIRS—SECTION 407 


A rank abuse uncovered by the select committee in its investigations 
was the use of the trusteeship device, by national and international 
unions, as a means to secure and perpetuate control over the activities 
and funds of local unions. 

There are no doubt legitimate reasons for establishing trusteeships, 
just as there are legitimate reasons for the Federal Government, on 
occasion, to interfere with the internal affairs of a State. In the case 
of such Federal interventions the interferences are permitted only dur- 
ing times of extreme crisis and then only until local authority can be 
restored. This, it seems to me, is a good rule to follow in the matter 
of labor union trusteeships, and section 407 is calculated to accomplish 
this result. 

A. No trusteeship can be established unless it is authorized by the 
constitution, charter, or bylaws of the labor organization in question. 
And further that the funds and assets of the local union must be used 
exclusively for the benefit of the local union. 

B. No trusteeship can continue for a longer period than 1 year from 
the date of its establishment. 

C. Where a trusteeship has been established after officers of a local 
union have been removed, the trustees are authorized to conduct elec- 
tions for new local union officers. 

D. Upon violation of provisions of this amendment, members of the 
local union are authorized to bring court action in the Federal court 
of the United States for equitable relief to compel compliance and to 
enforce restitution of the fonda and assets of the local union. 

E. Where officers of local unions are removed for the purpose of es- 
tablishing trusteeships in violation of these provisions, or where a 
trusteeship continues in violation of these provisions, the individual 
who wilfully participates in such action is subject to prosecution, pun- 
ishment, and fine for the commission of a misdemeanor. 


7. PROTECTION OF MEMBERS—-SECTION 408 


The most precious gift afforded by a democratic government to its 
citizens is the right to vote. While our own Federal Government does 
not have a perfect record on this score, there can be no doubt that it is 
attempting to insure that no American is coercively deprived of his 


right to go to the polls. Can we afford to do less for the laboring 
man ¢ 
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Under section 408, any member of a labor union may petition the 
NLRB if he has been denied his right to vote in a union election. 

A. Any member of a labor organization may file a petition with the 
Labor Management Relations Board that he has been deprived, 
through actions of his labor organization, of his right to vote. 

B. The Board, upon the finding of prima facie evidence of the truth 
of such allegations shall proceed against the union as in the case of 
an unfair labor practice. 

C. Upon a finding by the Board that the voting rights of such 
members have been denied in violation of the constitutional bylaws 
of the union, it shall issue a cease-and-desist order against such action 
and shall invalidate the election if the results thereof could have been 
affected by the labor union’s wrongful action. 

D. Any individual or group who willfully interferes with the right 
of a union member to petition the National Labor Relations Board 
under these provisions is subject to prosecution, punishment, and fine 
for the commission of a felony. 


8. MONOPOLISTIC ALLOCATION OF TERRITORY AMONG LABOR 
ORGANIZATIONS—-SECTION 409 


Section 409 would prohibit labor unions from monopolistic alloca- 
tion of territories among themselves. As well as extending the right 
to all workers to join a union, we must likewise insure that they may 
join unions of their choosing. 

We tolerate no general monopolistic allocation of markets in our 
society. There is no reason why we should do so in the labor field. 

This section provides : 

A. Contracts or arrangements between two or more national, inter- 
national, or multilocal labor organizations to divide or allocate juris- 
diction for representative purposes on a geographical, territorial, or 
area basis are declared illegal. 

B. Petitions alleging violations of this section can be filed with 
National Labor Relations Board and, the Board, upon prima facie 
evidence, can proceed as in the case of an unfair labor practice. 


9. COLLECTIVE BARGAINING AGREEMENTS FOR EXCESSIVE TERM AND 
WAIVER OF RIGHT TO STRIKE-—SECTION 410 


Two of the most important provisions of any collective bargaining 
agreement concern (1) the terms and conditions of employment, and 
(2) protection of the basic right of the employee to strike or refrain 
from such employment if the terms of employment are not satisfactory 
to the workers. Some agreements have bargained away these rights 
under the influence of “sweetheart” type arrangements between union 
officials and employers. When this Erwin the worker is subject to 
an almost involuntary servitude for the period of the contract. Of 
course, the worker may leave his employment, but then he risks his 
whole economic livelihood. In no event should he be required to do so. 

For this reason, I believe that union members should have a voice 
which will permit them a measure of control over collective-bargaining 
agreements that may deprive them of benefits and privileges. Addi- 
tionally, I do not believe the right to strike ever should be subject to 
surrender by manegement or the union in an agreement, where it has 
not been approved of by the membership. 
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This section provides : 


A. No collective-bargaining agreement for a period in excess of 2 
ears shall be effective Beyott that period unless it has been approved 
y a majority of the members of the labor organization involved, 

voting by secret ballot. 

B. No provision of a collective-bargaining agreement which waives 
the members’ ¢ me to strike shall be legal unless it also shall have 
been approved by a majority of the membership in a secret-ballot 
election. 

This amendment is necessary to protect the interest of the employees 
from unscrupulous representatives of management or labor or both, 


who engage in a collusive agreement to sacrifice the workingman’s 
labor for their own purposes. 


10, ANTIDISCRIMINATION SECTION 


Under section 9 (a) of the Labor Management Relations Act of 
1947, the labor representative selected by the majority of the em- 
ployees for the purposes of collective bargaining, is designated as the 
exclusive bargaining representative of all the employees in the bar- 
gaining unit. The present amendment provides that where a union 
organization is selected to be the exclusive bargaining representative 
in the plant or firm involved, this privilege will be conditioned on the 
union’s opening up its membership to all of the employees in the bar- 
gaining unit if they should choose to join, and on the same terms 
and conditions which apply to the present members of the labor or- 
ganization. This amendment is designed to eliminate an existing 
situation in certain unions where either employees are barred from 
taking membership in the union representing them, or where the 
union has in effect set up a class system of membership under which 
only a certain class of union members are permitted to vote and par- 
ticipate in its activities, but all of its members must pay the initia- 
tion fees and dues. 

In order that this amendment might not be used by subversive ele- 
ments, a provision is included that nothing in the pending amendment 
shall be construed to prevent any labor organization from denying 
membership to members of the Communist Party or members of or. 
ganizations who advocate the overthrow of the United States Gov- 
ernment by unconstitutional means. 

This amendment would prohibit any existing discrimination against 
employees on the groups of age, sex, religion, nationality, or race. If 
unions are interested in eliminating discrimination practices in the 


United States, they should be favorably disposed to the pending 
amendment. 


11. SANCTIONS AND PENALTIES—SECTION 412 


Up to this point, the bill I introduced has been drafted to establish 
a framework for union democracy. It is important, of course, to pro- 
vide that the rights be protected against infringement and violation. 
Section 412 provides the penalties to accomplish this purpose. 

Continued violation by a labor union of the rights protected under 
the foregoing sections could result in the union’s loss of status as col- 
lective bargaining representative under the National Labor Relations 
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Act, and the union would forfeit its special position under antitrust 
and injunction laws, as well as its income-tax exemption. 

The NLRB is authorized to issue orders to prohibit actions pre- 
scribed in the provisions of the bill which are found to be in violation 
thereof. 

Special criminal penalties are also provided against individual 
officers of the union who willfully violated the provisions of this bill. 


12, AMENDMENTS TO THE NATIONAL LABOR RELATIONS ACT—-SECTION 2 


Section 2 of my bill would amend the Taft-Hartley law to bring 
existing provisions of the act into conformity with the union democ- 
racy provisions in S. 3068. 

The first such amendment would make it an unfair labor practice 
to call or continue a strike in violation of the provisions of section 
405, 1. e., without a 30-day notice of intention to strike or despite a 
majority vote against such strike. Employees who participated in 
such an illegally called strike would lose their status as employees 
under the labor act. 

In order to preserve the right of employees to select a union of 
their choice, the present act is amended to permit a representation 
election during the extension of collective-bargaining contracts. In- 
dustrial stability, under this amendment, would be preserved by the 
further requirement that existing collective-bargaining agreements 
would not be affected by the outcome of such elections. These agree- 
ments would continue in effect for the remainder of their terms, 
unless mutually modified or terminated. 

Where a union, for violation of the provisions of S. 3068, loses its 
representative status, another election is authorized, even though an 
election had been conducted within the previous 12-month period. 

Finally, under section 2, section 9 (g) of the National Labor Rela- 
tions Act is amended to require the Secretary of Labor to make public 
financial and other information now required to be filed by labor 
organizations who seek the benefits conferred under the act. 


13. AMENDMENT OF “SWEETHEART CONTRACT” PROVISIONS—SECTION 3 


The Taft-Hartley Act made it illegal for an employer to pay, or to 
promise to pay, money or anything of value to a labor official repre- 
senting the interests of his employees. Receipt of such gifts or gra- 
tuities was also made illegal by the act. 

The labor-rackets hearings brought to light, however, violations of 
these prohibitions, resulting in so-called “sweetheart contract” situa- 
tions. Such contracts, made use of go-betweens who entered into 
collusive working agreements with management or labor representa- 
tives for money or merchandise of value. These arrangements were 
invariably beneficial to employers and union representatives but detri- 
mental to the membership involved. 

The present amendment would fill this gap in the existing law. I 
do not believe either labor or management voice objections to the 
plugging of this loophole. 


NO INDICTMENTS AGAINST ALL LABOR OFFICIALS 


In conclusion, I want to reiterate what I have said in my public 
remarks prior to this occasion. Neither the recommendations of the 
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McClellan committee nor the legislation I have introduced in the 
Senate should be construed to constitute indictments against all labor 
officials. Many of these officials, past and present, have labored 
unceasingly in the best interest of their fellow workingmen, and I 
know they will continue to do so. I believe in and I support stron 

and free unions and I am convinced that despite the code of ethica 
practices of the AFL-CIO or other similar self-imposed regulations, 
well-intentioned union leaders are incapable of enforcing compliance 
with democratic practices in union affairs. Many distinguished and 
long-supporting friends of labor itself have in the interest of labor’s 
welfare joined in the demands for legislative reforms in union 
organizations. 

The only ones who stand to gain by the enactment of union de- 
mocracy legislation are union members themselves. Their relation- 
ship with their employers will in no way be affected. The only ones 
who will lose are those officials in unions where union democracy is 
not presently assured. I am frank to say, I do not understand how 
such aims and goals can be criticized in any degree as being antiunion. 
It has been and still remains my conviction that America grew strong, 
because of, not in spite of democratic traditions. 


NEED FOR APPROVAL IN CURRENT SESSION 


I want to end by reemphasizing that union democracy legislation 
needs to be approved at this session of the Congress. It should pro- 
vide for limited Federal intervention and encourage membership ini- 
tiative; it should cover the fundamental democratic rights which free- 
men and free societies have always enjoyed. 

I want to commend this subcommittee and its chairman for under- 
taking these hearings, and I want to personally assure the subcom- 
mittee that insofar as I can be helpful in assuring early action on 
the floor of the Senate after the committee reports, I shall certainly 
cooperate most fully in being helpful. 

Senator Kennepy. Senator, the only question I wanted to ask you 
is whether you believe that your amendments would not result in 
greater instability in the unions rather than strengthening the rights 
of the members within the unions? 


PETITION FILED BY 15 PERCENT OF MEMBERS 


Your bill provides that petitions for referendums can be filed by 15 
percent of the members of a union. I wouldn’t think that your ex- 
perience in the Senate would indicate that that would provide for 
greater responsibility by the union leadership. 

Any time the union leadership may take a difficult decision but a 
wise one, there is always the possibility that 15 percent can file a pe- 
tition which will result in an election at the time when the leadership 
may not be able to protect itself. 

I think that the very fact that the Senate has a term of 6 years with- 
out recall gives protection to the people, but it also gives protection 
to the leadership to take difficult decisions. 

Would you care to comment on this problem ? 

Senator Know.anp. Of course, Senator, so far as our Senate is 
concerned, we do have to come up for election at regular intervals 








192 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


each 6 years, unless the term should have been shortened by reason 
of appointment. 

Each Member of the House has to come up every 2 years. Nor- 
mally our executive officers and our President have to come up each 
4 years. 

y think as far as a petition is concerned, I believe Senator McCellan 
provided for 10 percent in 1 of his proposals. I thought 15 per- 
cent was a reasonable figure. 

It does give the members some reasonable control over their own 
affairs. It is not such a small number that it would be lightly done 
and there would obviously have to be considerable support in the 
labor organization before 15 percent of the membership would pub- 
licly sign their names to a petition with all the potential consequences 
that might entail. 

I don’t believe it would be disturbing and, to the contrary, I think 
if the members felt they had a real voice in their own affairs, it would 
tend to stabilize and make stronger the American labor movement. 


30-DAY DELAY IN CALLING STRIKES 


Senator Kennepy. Well, now, in section 405 (a) it says no strike 
shall be called or arranged by a labor organization for 30 days. 

We had some experience before the war and after the war on the 
Smith-Connally Act in the pattern of delays and strikes. Iam not sure 
this is a section which is particularly necessary. I don’t believe there 
has been much evidence shown before the McClellan committee or 
other committees of the Senate, that strikes are called without support 
in most cases of most of the membership. 

Thirty days’ delay, I am not sure that it would be effectvie. 

Senator KNow.anp. Under this amendment, of course, Senator, we 
do not provide for an automatic vote by all members. We have a delay 
of 30 days which seems to me to be reasonable both as notice to the 
membership against a quicky strike being called, notice to the em- 
ployer, and then there are so many of these disturbances in which the 
public interest is so vitally involved. 

Where the whole communication system of a community can be cut 
down and the livelihood of many innocent people, both employees and 
employers, can be adversely affected. It would seem to me that this 
30-day period is not unreasonable, and then again, there is no auto- 
matic requirement for a ballot or a secret ballot, but there is a pro- 
vision that if 15 percent of the membership feel that they should have 
aright to vote on it, they will be given that right. 


GREATER INSTABILITY 


Senator Kennepy. Well, now, on page 8, line 5, of your bill, once 
again you provide that 15 percent can virtually decide if a strike 
should be called or continued. 

It seems to me the result of these amendments, Senator, even though 
I know the purpose is to provide for greater responsibility within the 
union, it seems to me it may well provide for greater instability in the 
union or weakening in the union. 

Senator Know.anp. Well, that is not the intent and I do not believe 
that would be the result. To the contrary, I think that if the strike is 
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for reasons which the membership itself believes are necessary, that 
this will not be an interference. 

Senator Kennepy. I have no doubt, Senator, that in any State of 
the Union, frequently during a period that a Senator is in office, he 
could get 15 percent who would always be opposed to any action. The 
question I really have is whether in trying to democratize a union, you 
would not engender a chaotic situation which would be unstable and 
would inhibit responsible leadership for exercising its functions? 


EXPERIENCE IN STATES 


Senator Know1anp. I do not believe so, Senator. Our State has 
experience with the initiative, referendum and recall. From time to 
time recall petitions are filed against local figures, but our experience 
has been that is not loosely used and normally it is only under great 
provocation that the people file a recall petition, and generally where 
it has been filed, it is—I suppose in the majority of the cases, a recall has 
been successful because there has been great provocation. 


But it is not something which is used lightly, or used in great 
numbers of times. 


ONE-YEAR LIMIT ON TRUSTEESHIPS 


Senator Kennepy. Another point, Senator, you provide for a year’s 
limitation on the duration of trusteeships. I think trusteeships are an 
area in which we really have to take some action, but I am not sure it is 
wise to place a 1-year limitation on trusteeships which may be hon- 
estly imposed and which may be necessary. I am not sure that it 
should automatically provide that a trusteeship should come to an end 
unless the situation has cleared up within the local. This bill also 
provides that even after the local once more gains its independence, 
there can’t be a trusteeship put on for another 6 months after that date- 

If you do something about the abuse, I don’t think we would want 
to put this in a straitjacket. 


SOME REASONABLE LIMITATION 


Senator Know anp. I want to say to the Senator this is certainly 
room for an honest difference of opinion. I am not wedded to 1 year. 
It might be 18 months or 2 years. But I think there should be some 
reasonable limitation needed, because as you so well know, there was 
some indication that trusteeships had been continued for 10, 20—1 
case, I think, 29 years. 

Well now, this certainly is the other extreme on it. And I recog- 
nize the need for a trusteeship arrangement on the part of the national, 
and I would not be in favor of abolishing the right to put a local in 
trusteeship. 

But I do think there ought to be some reasonable period of time, and 
I think that if the assets of the local are taken over, that they should 
be used for the benefit of the local, and there should be some reasonable 
time where the local would be assured they would have a chance to 
reconstitute their officers and again take control of their own affairs. 

For instance, in 1955, of a total of 897 locals in the teamsters union, 
105 were under trusteeship of the international. Twenty percent of 
the membership of the operating engineers are in locals directly run 
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by the international. Two of these locals have been under trusteeship 
for 29 years, and 7 locals for at least 10 years. I think it indicates a 
need of some limitation. But whether that should be 1 year, 18 
months, or 2 years, I would certainly not have any fixed or firm feeling 
on that. 

ALTERNATIVE: RIGHT OF LOCAL TO APPEAL 


Senator Kennepy. It seems to me, a more satisfactory arrangement 
would be to provide that the local after a year, after it has exhausted 
its remedies, as provided by the constitution of the international, 
might not have the right to appeal to a board or to the Secretary, as 
to whether the trusteeship should be continued. 

Senator Know.anp. Well, there are different approaches to the 
problem, and as I say, it is something that I think the committee and 
the Senate and, I hope, the House will give its consideration to. 


SEVERE PENALTIES, IMPRECISE LANGUAGE 


Senator Kennepy. The last question, because I know other members 
want to ask questions. On page 17 or 18 of the bill, where it says 
“Sanctions and Penalties,” it seems to me there are very severe penal- 
ties and the language is not as precise as it might be, top of page 18, 
line 5, “disclosed by the vote in such referendum,” and then page 19, 
down at the bottom— 
willfully fails to carry out or to participate in carrying out a proposal favored 
by a majority of those voting in such referendum, willfully carries out or par- 


ticipates in carrying out a proposal disapproved by a majority of those voting 
in such referendum— 


and then— 


willfully disregards or fails to comply with or give effect to the wishes of such 
majority as disclosed by the vote in such referendum— 
penalties, it is extremely severe. The penalties are provided up at the 
top of page 19, and the top of page 21 of the bill. 

Senator Know.anp. This is only in the case where there is a willful 
disregard for the law by the union officials, and if they come into com- 
pliance, why, of course, the penalties would not apply. 


PENALTIES FOR WILLFUL DISREGARD OF LAW 


But if there is willful disregard, there are penalties and teeth in the 
bill. 

Remember on some of the discussion on the floor, on one of them, I 
think the distinguished Senator from New York, my penalties were 
less than his, I think I provided on one of them, a misdemeanor and 
he had provided a felony. There, again, is room for observation and 
discussion by the committee, and by the Senate. 

But I think it is important that we have sufficient teeth in the law 
that where, particularly, we are trying to assure the rank and file of 
the membership control over their own affairs, that the law shall not 
be willfully ignored or violated. 

Senator Kennepy. Referring to page 12 of your bill, one of the 
problems we have had has been, of course, the failure of the National 
Labor Relations Board, not its failure, but inability to move with speed 
in some of these cases and, I think everyone is in agreement we should 
do everything to speed it up. 
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SLOWING NLRB PROCEDURES 


On page 12 in your protection of members, any member who files 
such a petition, alleging he has been disciplined or depriving him of 
certain rights he has been guaranteed, including the right to vote, shall 

conduct an investigation and if they find there is evidence to prove it, 
it would constitute an unfair labor practice. 

It would appear that this would involve the National Labor Rela- 
tions Board in hearings throughout the country which would slow up 
its procedures and prevent it from moving in other cases where speed 
is essential. 

Senator Knowianp. Well, of course, that only relates to his right 
to vote, not to other matters, and, of course, his basic right to vote, if 
he is going to have any control over his own affairs, is a ‘pretty funda- 
mental right. 

We think it is a pretty fundamental right for an American citizen 
to have his right to vote and if he is deprived of that, why your whole 
democratic process is in Jeopardy. 

Senator Kennepy. I would say, Senator, summing up, the question 
is whether we would not by adopting your bill involve the Federal 
Government in such an intimate way in the running of unions—the 
great majority of which the McClellan committee found to be honestly 


and responsibly run—that we would cause a great instability within 
responsible unions. 


NEED FOR HELP FROM CONGRESS 


Senator Know.anp. Of course, we are already involved and when- 
ever you find, even assuming it is a minority and I think we all recog- 
nize that it is, and that the great majority of the labor unions have been 
and are doing a job for their members—but whenever you find unions 
representing “roughly 20 percent of the membership who have been 
involved in practices which neither the rank and file nor the members 
would approve or the general public would approve, I think you have 
a serious problem which needs some help of the Congress of the United 
States, and I think a good many of the members of labor organizations 
recognize that they need some assistance from the Congress of the 
United States in this matter. 

Senator Kennepy. Senator Ives. 


BURDEN ON NLRB 


Senator Ives. Mr. Chairman, in the first place, with respect to what 
the Senator has said about the National Labor Relations Board, I think 
in any legislation we enact in the Senate, we should bear in mind that 
we cannot afford to put too much more burden on the National Labor 
Relations Board than it already has, unless we are willing to step up 
the appropriations for the Board accordingly. 

[ happen to know that if about a million-or-something-more dollars 
were allowed to the Board’s operation, this coming year, the fiscal 
year 1959, than is allowed by the budget recommendations, they could 


take on 20 percent more cases. They should take on a great many 
more than that. 
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If we bog the Board down by a lot of requirements here on unfair 
labor practices, we are going to defeat ourselves in what we are trying 
to do. . 

I am just pointing that out, and I think that you are an engeeions 
member of the Appropriations Committee, Senator Knowland, and I 
think that ought to be borne in mind when we come to that particular 
bill. 


UNNECESSARY DELAYS HARMFUL 


Senator Know ann. I would say to you, Senator Ives, I fully con- 
cur with you on it. I think in this case, it is the old axiom, “Justice 
delayed is justice denied,” and I think if we have unnecessary delays 
in this field, it is harmful both to the workers and unfair to the busi- 
nesses and, in many cases, to the general public as well, and I cer- 
tainly, as a Member of the Senate and as a member of the Appropria- 
tions Committee, believe that the Board should have the funds neces- 
sary for it to function. 

But it also has the power, for instance, in some of these elections, 
to delegate its authority to the fair ballot associations or similar or- 
ganizations that might be agreeable to the parties concerned. So that 
I think there is a way of helping to meet some of these problems. 

Senator Ives. Well, I explored that rather fully when we had the 
hearing before the Subcommittee on Labor and I watched them 
bogging down during the year. 


ANTIDISCRIMINATION SECTION 


Now, to change the subject. 
antidiscrimination section. 
as follows: 


I refer to No. 10 in your statement, the 
The last paragraph in that section reads 


This amendment would prohibit any existing discrimination against employees 
on the grounds of age, sex, religion, nationality, or race. If unions are inter- 
ested in eliminating discrimination practices in the United States, they should 
be favorably disposed to the pending amendment. 

Now, there are a couple of things I want to clear up in my mind. 
I haven’t a copy of your bill, but I assume that makes it illegal for 
unions to discriminate; is that right? It is not an unfair labor prac- 
tice you are talking about there; is it? 

Senator Knowxanp. Yes; it isan unfair labor practice. 

Senator Ives. It puts it in the class of an unfair labor practice? 

Senator Know anp. Yes. 

Senator Ives. All right. That being the situation, that is addi- 
tional work which is being added to the Board, but I want to say, 
why do you limit it to unions? I want to ask you that. Why don’t 
you make it apply also to management ? 

Senator Knowxanp. Well, this, in this particular field, we were 
dealing with the membership, where the people have lost their oppor- 
tunities of bargaining for themselves, and consequently, the majority 
who get the majority in the bargaining election, have the power to 
negotiate for all the people in the unit. That means, in effect, that 
those who are not members have given up their bargaining authority. 

Under those circumstances, since the unions speak for them, we feel 


that they should have a right to, if they want to, to become a member 
of the organization. 


Now 
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APPLICATION TO BOTH MANAGEMENT AND UNION 


Senator Ives. That is all right from the union’s standpoint. I am 
perfectly agreed on that. But why make it a one-way affair? If you 
are going to try to get at this discrimination business, and I have had 
an amendment on the subject for some period of time, which I have 
never pushed for very obvious reasons, why not make it a two-way 
affair ? 

Why not make it apply to management, too? Make discrimination 
in employment because of religion, nationality, and race as you have it 
here, an unfair labor practice, and that would apply equally to manage- 
ment. 

Make it go both ways. 

Senator Know.anp. Well, the Senator has—he has pointed out— 
has an amendment in dealing with that 

Senator Ives. Yes; but I am wondering why you didn’t make it 
both ways. 

Senator KNowtanp. Because I was dealing primarily with a ques- 
tion of union democracy in these amendments. 

Senator Ives. You agree with what you have here, as I have sub- 
stantially the same thing, only mine goes the other way. 

Senator Knowxianp. Well, there are many fields beyond this that 


all of us could go. I happen to have limited mine to this particular 
subject matter. 





UNION MEMBERSHIP QUALIFICATIONS 


Now, of the 194 international unions with a membership of 1714 
million, 44 of them, with a membership of more than 5 million, are 
the—actual figure 5,108,761, representing almost 30 percent of the 
total, require that applicants for admission to the union be voted on 
by the membership. This is known as a fraternal system of admis- 
sion and generally requires that the applicant be sponsored by one or 
more of the incumbent union members. 

In some cases membership can be denied if only a few of the members 
vote to blackball, in some cases even two adverse votes are enough to 
deny membership. 

Of these 44 unions, 17 representing almost 20 percent of total union 
membership, also have apprenticeship systems. Five unions, with a 
membership of almost 450,000 deny admission to Negroes and other 
racial minorities. 

Thus, unions with more than 514 million members, almost one-third 
of the total union membership, do not automatically grant member- 
ship to qualified applicants who work in the industries, crafts, or areas, 
which these unions represent or over which they claim jurisdiction. 

Now, the question was raised during the discussion on the floor as to 
whether this would prevent the union from setting its own standards of 
admission, and my answer then was, and it still is, this would not pre- 
vent the union from doing it. 

They can set the qualifications of their members, they can sav they 
had to have 5-years training or they could set up similar qualifica- 
tions, but the only thing is they would have to apply it across the 
board under this amendment and it would not, in my judgment, in 
any way interfere with their apprenticeship programs. 

25738—58——14 
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Senator Ives. Well, may I point out—I don’t want to take a lot of 
time on this—but may I point out the same kind of thing can be 
applied where management is concerned, too? The one stipulation 
here is that they shall not discriminate solely because of race or re- 
ligion or national origin or something of that kind and that can be 
stipulated so far as management is concerned as well as labor. 


EXCLUSIVE BARGAINING ARRANGEMENTS 


Senator KNow1ianpb. But we have to keep in mind that we are deal- 
ing with this situation where the union and only in this case, where 
the union has been given exclusive bargaining arrangements. 

Section 9 (a) of the Taft-Hartley Act states, “Representatives desig- 
nated or selected for the purposes of collective bargaining by the 
majority of the employees in a unit appropriate for such purposes 
shall be the exclusive representatives of all the employees in such unit 
for the purposes of collective bargaining in respect to rates of pay, 
wages, hours of employment, or other conditions of employment,” and 
this would only apply where they get the exclusive bargaining arrange- 
ment and would not apply 

Senator Ives. The thing that caused me to raise the question is 
because you point out here religion, nationality, or race, as being the 
reasons for the labor organization’s refusing to take them in or allow 
them to participate, and I think if you are going to make this exception 
here in the particular instance, it seems to me you ought to make this 
all down the line, both ways. 

Senator Know.anp. Well, there may be a difference of opinion on 
that, Senator, but this only applies to where they are given exclusive 
bargaining arrangements. 

Senator Ives. I understand that and you are applying it only to 
unions. 

Senator KNow.anp. Where they have exclusive bargaining arrange- 
ments. 

Senator Morsr. May I ask a question ? 

Senator Ives. May I make a suggestion to the chairman, I am 
violating this thing as much as anybody else is. I think he ought 
to limit all of us to 5 minutes and then rotate the questioning. 

Senator Kennepy. Is there objection to the suggestion of the Sen- 
ator from New York? 

Senator Ives. I have violated it. He has violated it; let’s not keep 
it going around. 

Senator Morse. I would like to raise a point because I think the 
Senator from New York raised one and I want to clarify the record. 





QUESTION OF NEW UNFAIR LABOR PRACTICE 


We have been proceeding on the assumption that the Senator from 
California has a provision in here that may create a new unfair labor 
practice in regard to this discrimination matter. 

I don’t think the Senator meant to leave the record this way because 
you do not have an unfair labor practice. 

Senator Ives. That is the question I discussed. 

Senator Morse. That is right. 
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Senator Knowzanp. No, I want to correct the record, they lose 
their representative status on it. Under F a labor laws, a union 
is designated by the majority of the employees in a plant as their 
representative, ate by operation of the law the exclusive repre- 
sentative of all employees in the plant, both the majority group which 
favored the union and the minority group which opposed it. 

Senator Morse. That is the point I wanted to bring out, may I say, 
to the Senator from California. Let me put it this way: What you 
are saying is if the union claims to be the exclusive representative of 
the workers in a plant, but it follows a discriminatory policy based 
upon race, color, or creed, it loses its exclusive representative right. 

Senator Knowrianp. That is correct. 

Senator Morse. It cannot speak for all workers at that point, but 
you do not create an unfair labor practice; application of the provision 
would raise a question of fact which would go to the Board for deter- 
mination. 

Senator Knowtanp. The Senator is correct. And I am correct. 

Senator Ives. It is not an unfair labor practice. 

Senator Knowtanp. It is not unfair iabot practice. 

Senator Ives. I appreciate the Senator’s clearing that up. 

Senator Morse. I don’t want to take credit for it; it should go to a 
staff member who called my attention to the matter. 

Senator Gotpwater. The Senator has a right to object, but I don’t 
know. I wouldn’t want to see that rule enforced too strictly, of 5 
minutes. In some of these cases it would be too short. 

I have no intention of violating the 5-minute rule, but there could be 


a witness who would supply more than 5 minutes’ worth of informa- 
tion. 


Senator Kennepy. All right. 
The Senator from Michigan. 


ANALYSIS OF UNION ELECTIONS 


Senator McNamara. I would like to ask the distinguished witness 
just a few questions. 

You set out specifically 8 points, and the rest of your presentation is 
generally based on those 8 points. I think the important thing is the 

eight points enumerated. 

No. 1 is the right to periodically elect union officials by secret. bal- 
lot. Do you have any evidence that that does not generally prevail? 
I am sure you don’t want unnecessary legislation, Senator, because you 
never have, and that has been my experience with you. 

Senator Knownanp. I quite agree with you and I would like to give 
you some of the reasons why I think this is important. 

An analysis of union elections conducted by 34 international unions 
in half a century from 1900 to 1948 showed that only 23 percent of all 
the elections for all officers and only 18 percent of elections for presi- 
dent were contested; that is, involved more than 1 candidate for the 
office. 

Among the 133 international unions examined, out of the total of 
194 claiming some 1714 million members, there were 56 or 42 percent 
in which the incumbent president was elected over 10 years ago, and 
7 incumbent presidents were actually first elected over 25 years ago. 
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One hundred and ninety-four international unions with a member- 
ship of 1714 million, 44 with a membership of almost 5,400,000, repre- 
senting 30.7 percent of total membership, elect international presidents 
and almost all of the other international officers by popular vote of the 
entire membership and not by the conventional-delegate method. 


UNIONS USING SECRET BALLOTS 


Among the larger unions which use the popular election methods 
are United Steel Workers, 114 million; the Machinists, more than 900,- 
000; the Carpenters, more than 800,000 members; the United Mine 
Workers, about 600,000 workers; and the Amalgamated Clothing 
Workers, almost 400,000. 

Of these 48 international unions electing their officers by popular 
vote only 16, with a membership of 2,150,383, or about 40 percent 
of the membership of those using popular elections require the secret 
ballot to be used. 

Asa matter of fact, only 1714 percent of the 194 international unions 
with a total membership of 1714 million have constitutions which 
specifically provide for the use of the secret ballot. 

Senator McNamara. Well, now, Senator, you are referring to inter- 
national union elections in this rather than local union elections, 
is that not correet, or do you make it apply equally there ? 

Senator Know.anp. The bill applies to both the international and 
the local. 

Senator McNamara. It is rather a difficult situation. You see, I 
think there is reason why the local elections should be treated dif- 
ferently from the international elections, but you don’t see any justi- 
fication for that. 


NEED FOR DEMOCRACY ON BOTH LOCAL AND NATIONAL LEVELS 


Senator Know.anp. No; because the international has so many con- 
trols over the local, my files have had letters from local members 
where they have attempted to take some action which has had the 
overwhelming support of the local, and was not in violation of the 
international constitution and yet the international officers have come 
in and interfered with the local action. 

So I think that there is need for this democracy in unions on both 
the local and on the national or international levels. 

Senator McNamara. Well, of course, Senator you indicate that 
because of the fact that there have not been contests in many elections, 
you think this is necessary. I don’t agree with that. Incidentally, 
I think the last big election of a labor organization was the election 
of George Meany and, as I remember it, he had no opposition. 

Senator Knowianp. But that is not the only factor, Senator. That 
is merely one factor. 

Senator McNamara. That would seem to be the most substantial 
reason that you quoted. 

Senator Knowxanp. We have had other examples which I think 
the McClellan committee pointed out, the problems involved. As 
you know, in the McClellan committee, upon which you served as a 
member until recently, the first of their recommendations in the interim 
report on page 452 is a periodic election of officers. 
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Senator McNamara. You and I know that I don’t agree that this is 
a bible for the proceeding of this subcommittee. 

Senator Knownanp. I know that you filed the minority views and 
were the only person of the eight-man committee filing the minority 
views on it. 


ELECTION OF UNION OFFICIALS 


Senator McNamara. Senator, I don’t think you make a case for 
No. 1. I think by and large that union officials are generally elected 
in a proper democratic manner. I would like to see some further 
support of your point No. 1, if you have any. 

Senator Know.anp. Senator, might I ask you do you feel there 
is need for a secret ballot on the part of either of the locals or the 
nationals ? 

Senator McNamara. Well, what I am concerned with primarily, 
Senator, is something that I think you are concerned with, too. I 
don’t think we should seek to obtain democracy by dictating to a free 
group of people how they should proceed. 

In other words, if they are satisfied with the president, as apparently 
they were in the case of George Meany, in the recent election when he 
was elected again, then they should have the right as free Americans to, 
by a voice vote or unanimous approval, indicate to him their confidence 
in him, and I don’t think that the Federal Government should dictate 
to them that they should do it in any other manner. 

I think, as free Americans, they should have the right to express 
themselves in a manner they see fit. I think it is very dangerous 
when you start dictating to free Americans how they are to proceed. 


NO DICTATION INVOLVED 


Senator Knowxanp. I don’t think you are dictating to free Ameri- 
cans when you give them a right by a secret ballot to express their 
approval. I think Mr. Meany’s hands might have been greatly 
strengthened had he, in effect, a secret ballot on the referendum on 
his reelection. 

Senator McNamara. This thing you and I certainly—— 

Senator Know.anp. It would at least give the members a feeling 
they had independently participated in it and I can see no dictation 
when you give to the rank-and-file members the full knowledge that 
they do have it in their hands by secret ballot to exercise their con- 
victions in regard to the election of officers. 

Senator McNamara. [f it is good for a labor union, do you think it 
would be good for the United States Senate? 


COMPARISON WITH POLITICAL ELECTIONS 


Senator Knownanp. Well, so far as I know, in every State in the 
Union we have secret elections on the election of United States Sen- 
ators. I would be deeply shocked if a person had to go out in a 
town meeting of an affair and raise his hand as to whether he wanted 
to elect Senator McNamara or Senator Knowland or Morse and 
didn’t have a chance to go in that voting booth and, with a curtain 
closed behind his back, exercise his free choice as an American citizen. 

You might say he would be perfectly free to do it otherwise, bu: 
we at least feel that a person, when he gets into the voting booth and 
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the curtain closes behind his back and he is there with his conscience 
and his God, is one that is determining how he is going to vote, express 
his convictions, and he is free from any pressures from political, 
business, or labor bosses. 

And that is the type of guaranty, it seems to me, that the worker 
is entitled to have. 

Senator McNamara. Of course, you and I would agree 100 percent 
on that, but that is not what I am talking about. You and I certainly 
agree with using the secret ballot as far as the public official is 
concerned—— 

PERIODIC REVIEW 


Senator Knowtanp. And we come up periodically so that I think 
again it is the thing we are talking about here, if they come up for 
periodic review on—now it may be there would be no opposition to 
them, but if they know they have to go before the members of their 
organization on a periodic review and where a secret ballot is cast, 
I think it will have a salutary effect. 

Senator McNamara. You think that these people should be prohib- 
ited from doing it any other way except the way that you and the 
Senate should agree upon they should do it ? 

You don’t apply the same kind of reasoning to stockholders, of 
course. 

Senator Know.anp. No, but you also do not give the same controls 
of exclusive bargaining rights to stockholders as you did in this situa- 
tion. 

Senator McNamara. Well, I think in many cases we give them more 
control in the affairs of the people that they represent. 

Sentor Know.anp. In many cases you have stockholders’ suits and 
we have set up fairly substantial legislation as far as the protection 
of the rights of stockholders, minority stockholders, our Securities and 
Exchange Commission rules, our State blue-sky laws, corporate laws 
governing corporations. All of those things are done to protect the 
investing public. 

Senator McNamara. In spite of all of the regulations that you have 
passed, all these things you have mentioned regarding stockholders do 
not require that officials be elected by a secret vote of the stockholders, 
do they ? 

Senator KNow.anp. No, that is correct. 


VOTING PRACTICES IN THE SENATE 


Senator McNamara. And in the Senate, we are going to pass this 
law, not necessarily by a secret ballot. It can be done by a show of 
hands or by unanimous consent or something, because these are prac- 
tices of the United States Senate. 

Senator KNnow.anp. Yes, but that is, I think, not a comparable 
situation, Senator. We are sent here as representatives of our State. 
They provide, I think quite properly, in that circumstance, that we 
have—it is a rollcall vote if it is demanded, but we are here then in our 
representative capacity. But as representatives, we are elected by 
secret ballots and we come up for periodic determination and its ap- 
proval or disapproval of our electorate. 
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Senator McNamara. Well, of course, the unions are representatives, 
too, in the local level. Arrangements are made for periodic elections, 
as I understand it. Maybe you know it better than I do. 

Senator KNow.Lanp. You have been a long time in the labor move- 
ment, but my files are filled with letters where they have not had a 
secret ballot for the election of their officers. In a good many in- 
stances, a small minority of them have attended the meetings where 
the officers have been elected and I think that one reason is that they 
have not had the secret election. 

As a matter of fact, only 1714 percent of the 194 international unions, 
with a total membership of 1714 million, have constitutions which 
specifically provide for the use of a secret ballot. 


CONFUSION BETWEEN LOCALS AND INTERNATIONALS 


Senator McNamara. Well, now, we keep switching from local union 
conditions to international unions and I think this is very confusing. 
I think one of the problems in your thinking here is that you don’t 
differentiate between the local union and the international union. I 
think it is comparatively easy to discuss the reasons if we are just try- 
ing to pass legislation to affect international unions, but you see this 
legisl: tion as it is drawn will affect all members of or ganized labor. 

When you affect all members of organized labor, and their fam- 
ilies, then you, if this is restrictive legislation—in the mind of some 
people it is—then you are restricting “the greater part of the people 
of the country, when you take their families, too, so we have mem- 
bers of labor organizations who are less free than we—have less free- 
dom in this country and, Senator, I know you would be the first one 
to say you didn’t want that. 

Senator Know.anp. But Senator, I don’t see how you can possibl 
make a case that you are less free if you have the right to elect by 
secret ballot and control your own union affairs, there is nothing 
here 

Senator McNamara. You are less free than if you have the right 
to do it the way you want to do it. 

Senator Kennepy. I am sorry. I think this morning we will have 
10 minutes for each member because that was the way ‘it started. 

Senator McNamara. I discussed one point. 

There are 8 altogether and I will be 80 minutes at your convenience, 
Mr. Chairman. 

Senator Kennepy. Senator Goldwater ? 





STRIKE BALLOTS 


Senator Gotpwater. Senator Knowland, I just wanted to discuss 
primarily and very briefly one point and that is the right to advise 
as to strike activity of the union. 

I thing you w ill recall, that that was one of the points of President 
Eisenhower's program in 1953 that the membership of a union be en- 
titled to a vote as to whether they would strike or not. 

I want to call attention to the committee that the objection to 15 
percent, while we might decide it would be 10 or 20, but 15 percent, 
objection to that is not particularly valid. 
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In the Senate we call on the ayes and nays with one-fifth of those 
present, and the Kohler strike, the most costly and longest strike in 
our history, was called by 30 percent of the members. 

So I think your suggestion of 15 percent is a very valid one. 

I want to ask you—— 

Senator Know.anp. I might say, Senator, I would not particularly 
object to the proposals of Senator McClellan that it be 10 percent. 
There might be reason for it. I would not object to its being 20 per- 
cent particularly. 

But I think there is some reasonable area of agreement that could 
be reached in there. That would not be out of line. 

Senator GotpwaArer. I thing there is general area of agreement 
that a vote should be provided for a strike. 


STRIKE VOTE AFTER STRIKE BEGINS 


Now am I not right that your suggestion also permits a strike vote 
to be taken after a strike is begun ? 

Senator Knowtanp. Yes, the Senator is correct. 

Senator Gotpwater. That, too, is in keeping with the recommenda- 
tions of the President back in 1953, and it is quite a bit different from 
any situation that we have had heretofore in law. 

Vow, the one thing that has already crept into these hearings that 
I think we ought to correct is the suggestion that a union is a free 
association, and the attempt has already been made and I am afraid 
it might be made in the future to compare a board of directors or 
stockholders—I mean a board of directors of a corporation and their 
operations with the operations of a union. 

I want to point out that a corporation is a voluntary organization. 
You do not have to buy stock in X company—if you do not like it you 
can sell out. 

But if you want to work in States where there are contracts made 
under the interstate commerce clause, you have to belong to the union 
after 30 days if the union has been recognized as a bargaining act of 
that company. 


UNIONS SEEN AS COMPULSORY ORGANIZATIONS 


I think we ought to keep in mind that when we are talking about 
union organizations involving interstate commerce, that we are talking 
about compulsory organizations and not free organizations and I think 
the points that you make are particularly valid and necessary as they 
apply to the union membership where that membership is compulsory. 

I do not think we can draw any parallels with corporations or com- 
panies at all because they are voluntary organizations. 

Do you agree with me? 

Senator Knownanp. I think not—only three-quarters of the con- 
tracts have some form of compulsory membership in them, but I think 
it would apply not only in that case but also where they have exclusive 
bargaining arrangements, because to that extent the person who is 
being bargained for has given up his own right to bargain. 

Senator Gotpwater. That is correct. 
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One other question, Senator: You did not include in your recom- 
mendations any legislation to cover the control of political spending 
by unions. 

Do you have any reason for leaving that out ? 

Senator Knowtanp. Well, I did, only for this reason: that insofar 
as possible, I would like to see the union members get control of their 
own affairs. 

I think some of these things which have been done by the leadership 
would not be done or tolerated by the membership if they had real 
control over their own affairs, and I, for one, rather than laying down 
too many restrictions, would like to give the house of labor represent- 
ing its rank and file membership, a period of time, with real union 
democracy to clean up things, and I have a deep conviction that they 
will do it, if given that opportunity. 


UNION POLITICAL ACTIVITIES 


Senator Gotpwater. You think then that if they had the freedom 
of choice and they had the opportunity of free elections and the oppor- 
tunity of a say in the conduct of union affairs that the chances might 
be good that they would get back to the suggestion of Samuel Gompers 
that they stay out of politics. 

Senator Know.anp. Yes; not stay out of politics as individual 
members. 

Senator Gotpwarerr. No, no. 

Senator KNow.anp. But not use the trade-union movement as a 
part of a political organization. And I think if they had the op- 
portunity to do it, and I think with the referendum that we provide 
in here, if assessments are levied and the members do not approve 
of it, why they would have it in their own hands to control it, and I 
would rather give them the opportunity of doing it rather than laying 
down legislation for it, if they can get control of their own affairs. 

Senator Gotpwarer. Thank you. 

Senator Kennepy. The Senator from Oregon. 

Senator Morsr. I have a few questions to begin with: 

I want to say, Mr. Chairman, I think for the most part this sub- 
committee has the job of getting the case in chief of the witnesses 
and then calling them back after we have completed our hearings for 
questions we may wish to ask them, because if we proceed this way, 
I do not know when we will ever get our case in chief completed. 

I do have a few questions I wish to ask Senator Knowland. 


REGULATION OF UNIONS, NOT EMPLOYERS 


On page 1 of your statement (p. 181 of this hearing) you listed, 
Senator, the eight subject-matters covered by the legislation. 

My question is not critical at all, but only for the purpose of clari- 
fication of the record. 

Of course, these proposals are in the main, except for the sweet- 
heart contract proposals, they are in the main proposals that would 
regulate unions and not employers. 

Senator Know.tanp. Yes, they are proposals that in all cases, J 
believe, would give union members a greater control over their own 
affairs. 
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I do not believe that any of them weaken the position of labor 
unions as such, vis-a-vis employers, and I have not gone into that 
field. 

Senator Morse. All of your proposals do create new unfair labor 
practices or at least provide for a new procedure for wnion regulation. 
It would not be improper for me to hialiens that you think there is no 
need for legislation that would further regulate unfair labor prac- 
tices of employers not now adequately covered by the Taft-Hartley 
law ? 

REGULATION OF EMPLOYER UNFAIR LABOR PRACTICES 


Senator Know tanp. Well, it may well be that there is additional 
legislation needed to regulate unfair labor practices of employers 
and I would cert: ainly stand ready, if the case could be made for those, 
to support such legislation. 

As the Senator probably knows, or may know, as a member of the 
State legislation, I voted against the old yellow dog contract pro- 
visions that used to prevail and there certainly have been over the 
years unfair labor practices on the part of employers that needed 
regulation. 

Senator Morse. In order to keep my record straight, I have no 
criticism of the Senator from California. I want to say, Mr. Chair- 
man, that the legislation that I should support out of this committee 
would have to be legislation that also covers some very serious anti- 
union practices that have developed under the Taft-Hartley law by 
employers that are doing great damage to free unionism in America 
today. 


KNOWLAND BILL PROHIBITION OF GEOGRAPHIC SETTLEMENT OF 
JURISDICTIONS BY UNIONS 


Now, Senator, section 409 of your proposed bill would prohibit 
revision and allocation of jurisdiction for representation purposes on 
a geographical basis by unions. 

I think one of the most encouraging developments in the recent 
labor movement has been the development of no-raiding agreements 
between international unions. 

What impact upon no-raiding agreements of international unions 
do you intend this prohibition of allocation, revision or geographical 
basis to have ? 

Let me give you a hypothetical to illustrate my point, when you can 
speak on that. 

What if there is a specific jurisdictional dispute over plants in par- 
ticular towns in a “geographical area” and the international unions 
get together, and they work out an agreement which provides “In 
town X we will take plant A and you take plant B,” or work out a 
no-raiding agreement in which the unions say “We will take town M 
and you take town N.” 


CHOICE FOR POTENTIAL UNION MEMBERS 


Would you be opposed to that under this amendment ? 
Senator Knowxianp. The no-raiding agreements would be illegal 
under this section and I think there is rather a fundamental issue 
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involved here and that is whether the members or the potential mem- 
bers are going to be deprived of all choice in the matter. 

Now of course there are business concerns that would like to say 
“You take town A and we will take town B, and you take State A and 
we will take State B,” but tey would run afoul of the antitrust statutes 
if they endeavored to do so. 

Senator Morse. Just yesterday I rode back from the west coast on 
a plane with a representative of the carpenters union and I said 
“Where are you going ?” 

He said “I am going to Ohio to see what we can work out with the 
boilermakers.” One of the fields of jurisdictional disputes in Ameri- 
can Labor is between the boilermakers and the carpenters. I am not 
quoting him in the discussion of my hypothetical. The hypothetical 
raises my problem. Suppose that at that Ohio meeting t 1e boiler- 
makers and the carpenters struck up a no-raiding agreement in regard 
to San Francisco and Seattle, which have been pr etty tough spots over 
the years in these jurisdictional disputes. Such a no- -raiding agree- 
ment would bring peace so far as the employers are concer ned, the 
employers would welcome it. Such union’ settlement procedures 
would be to the benefit of their members. 

Would you outlaw that ? 


RIGHT OF EMPLOYEE TO CHOOSE UNION 


Senator KnNow.anp. Well, I think you have to weigh that, Senator, 
as we do in many things. Y ou have to weigh the advant: ages and the 
disadvantages. But, as I have understood both the W agner Act and 


the Taft-Hartley Act, they provided that the employee should have a 
right to make a determination. 

Now section 7 says— 
employees shall have the right to self-organization, to form, join or assist labor 
organizations, to bargain collectively through representatives of their own 


choosing. 

Now that was the philosophy of the Wagner Act, the philosophy 
of the Taft-Hartley Act, and whether you ‘should treat not only the 
members of these unions in question that might farm out certain 
territory, but those who potentially have lost all freedom of choice if 
they want to work in those fields they will also have to, without any 
freedom of choice on their own part, I think is a very great question 
of public policy, and again I say that no doubt a case could be made 
many times that it would be more efficient, it might mean less cost of 
their product for a manufacturer to assign ter ritory and he would only 
go into San Francisco and somebody else would only go into Portland 
or Seattle. 

But we think that public policy would not be served by any such 
violation of the antitrust statutes. 


SETTLEMENT OF JURISDICTIONAL DISPUTES 


Senator Morse. I had planned to go on to another question, but 
this one is so important, Senator, that I want to develop it with you 
just a bit further, because I do not know anything more needed in 
employer -employee relations in the country in this whole field than 
procedures for settling jurisdictional disputes. 
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It is devastating for innocent employers. 

I have been death on unreasonable jurisdictional disputes may I 
say, in all my work in labor relations, and I want to work out any 
program to settle them that is fair and reasonable. 

Senator Knowxanp. I do, too. This would not interfere with the 
settlement of jurisdictional disputes but it would merely prevent the 
process of farming out territory and excluding the individual from 
any choice in the matter. There would still be procedures for settling 
jurisdictional disputes and there is a responsibility, I think, on both, 
whether it be the boilermakers and carpenters or any other unions 
which might have potential jurisdictional disputes to come together 
and find an area of agreement without getting a monopolistic hold on 
a particular geographical area. 


NO-RAIDING AGREEMENTS FOR INDUSTRIAL PEACE 


Senator Morse. Let me go back to that hypothetical because under 
the Taft-Hartley law the Board was really instructed, I think, in a 
way, to do what it could do to bring to an end this costly jurisdictional 
warfare in the country. The act encourages no-raiding agreements. 

Now take the garment industry, I could not give you a better 
example. You have local joint boards in many of the textile centers 
of the country. These local joint boards have an assigned area. 
Would you not permit joint boards of different internationals—such 
as the ILGWU and the Amalgamated Clothing Workers—settle a 
dispute as to eer area for the jurisdiction of each so as to avoid 
unnecessary conflict ? 

Now it looks to me, Senator, as though under section 409, on geo- 
graphical distribution, you are going to encourage jurisdictional dis- 
putes, and not settlement of them, because you are just going to invite 
a continuation of open warfare to use our Seattle, San Francisco, 
hypothetical. 

ts the boilermakers and the carpenters are going to be put in an 
illegal position if they work out an agreement providing, “Where 
we have been fighting in San Francisco in shops A, B, and C, we are 
going to leave it to the boilermakers and where we have been fighting 
in X, Y, and Z shops in Seattle, we are going to leave it to the car- 
penters.” If that is not a peaceful bargaining provision within 
unionism for the settlement of jurisdictional and raiding disputes, 
then I do not know what could be suggested. 


COLLECTIVE BARGAINING IN THE MARINE INDUSTRY 


It goes also, and you and I are familiar with it, on the west coast 
in regard to a whole geographical area, of collective bargaining in 
the marine industry, coastwide bargaining, where a good many unions 
have given up a lot of rights that they might insist upon if they were 
going to do it on an employer-to-employer or ship-to-ship basis. I 
wanted to raise this this morning because it seems to me this par- 
ticular provision needs to be studied very carefully by you and by 
this committee before we put into the law a provision that makes it 
illegal to work out a no-raiding agreement between two powerful 
unions on a geographical basis and I wanted to give you an opportunity 
to discuss it. 
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Senator Knowtanp. Well, I think it is certainly a point which 
should be discussed, and it is an important one. 

I think there are methods of working out, however, jurisdictional 
disputes without assigning exclusive territory to one union or the 
other and treating the workers more or less as chattels to be passed 
back and forth without any choice on their own part. 


EXCLUSIVE ASSIGNMENT OF TERRITORY BY BUSINESS 


I think that is rather fundamental, plus the fact we have talked 
about about this question of equality between the employer and the 
employee situation involved, and certainly I think you can make a 
case on this, as far as the antitrust statutes are concerned, but I am 
sure the Senator would be probably the first to object, unless I am 
mistaken, object to the exclusive assignment of territory to a business 
so that it would maybe operate a little better with less competition. 

Senator Morsr. Well, let me respectfully say, Senator, where I 
leave you is in that jump that you make. Under my hypothetical, 
after you have these agreements between these two great international 
unions where San Francisco goes to the boilermakers and Seattle goes 
to the carpenters, then your jump in reasoning is that that violates 
the rights of the membership; in fact, it advances the rights of the 
members of the labor organizations. 

Now it does not follow that if you recognize that kind of a no- 
raiding agreement that you are in any way violating the rights of the 
membership concerned, because if you have democratic safeguards 
within your union organization, whether or not their union will par- 
ticipate in that kind of a no-raiding agreement is for the union as a 
whole to decide. But you are taking away that decision from the 
members of the union. You are simply saying to them “You cannot 
enter into that kind of an agreement,” and I respectfully say you are 
denying them democratic processes. 


DENIAL OF UNION’S RIGHT TO SETTLE DISPUTE 


You are denying them as a union, as members of a union, the right 
to determine whether or not they want to settle a dispute that has 
wracked them for years, cost them thousands of dollars, created bad 
feelings at international conventions when the AFL get together or 
now the AFL and CIO get together. 

They said this is the way we have decided to do it—the Senator from 
California says, “No, you are not going to do it.” And you say: “That 
is illegal if you do it that way.” 

Now I get a little lost in that jump that you make when you say 
if they use democratic processes for entering into that kind of a divi- 
sion of jurisdiction they are acting illegally. 

Senator Know.anp. Well, there might be some cases where you 
would have a so-called democratic process that would be against 
public policy on it, and I cite the antitrust type of a situation. 

Senator Morse. That is the point I wanted to get from you. 

Senator Knownanp. I think this does need some further study. 

Senator Morse. Are you saying—now you are on the point that I 
wanted to find out your opinion on. 
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Are you saying “It is not the agreement between the two great in- 
ternational unions that I am objecting to as far as invasion of demo- 
cratic processes are concerned, but I think such an agreement is un- 
sound public policy and I am against giving unions the right to set up 
this kind of a bargaining agreement between themselves.” 


RIGHT OF CHOICE UNDER WAGNER AND TAFT-HARTLEY ACTS 


Senator Knowtanp. No, I donot say that. Isay in my understand- 
ing of both the Wagner Act and the Taft-Hartley Act, protection was 
being given to the individual to join a union of his choice and that by 
these negotiations, which are carried on by one or two or more unions, 
you deprive the individual member of that right which he has under 
the Taft-Hartley Act and under the—and had formerly under the 
Wagner Act. 

Senator Morse. No, they can enter into this kind of an agreement 
and still under the Taft- -Hartley law the union has to represent a ma- 
jority of the workers in that actual shop but the no-raiding agreement 
has persuasive effect upon the membership of the union. They 
usually respect it and they go in with the union that has worked out 
a no-raiding agreement but it leaves the nonunion members still free 
to be hired in San Francisco and Seattle. If they can take over a plant 
to be represented by a third union and to have it certified by the Na- 
tional Labor Relations Board, they are free to try 

Such an agreement on jurisdiction would not v violate the nonunion 
member’s rights, all the agreement does is settle the dispute as be- 
tween the two great inter national unions. That brings a tremendous 
amount of economic peace to a locality and I do not want to destroy 
this kind of collective bargaining right, and I am afraid you do, and 
if Iam wrong I want you to have a chance to clarify it. 

Senator Know.anp. Well, I would like to file some supplemental 
material on this point because I think we have a number of cases 
where this is not quite as open and shut as the Senator is attempting 
to make it. 

(The supplemental material referred to follows : 


STATEMENT OF WILLIAM F. KNOWLAND, UNITED STATES SENATOR FROM THE STATE 
OF CALIFORNIA, SUPPLEMENTARY TO HIS STATEMENT TO THE SUBCOMMITTEE ON 
Lasor, May 5, 1958 


(A) MONOPOLISTIC ALLOCATION OF TERRITORY AMONG LABOR ORGANIZATIONS 


Section 409 (a) and (b) of 8S. 3068 declares to be unlawful agreements between 
or among unions providing for the “division or allocation of jurisdiction for repre- 
sentation purposes on a geographical, territorial, or area basis.” 

During the hearings held by the Labor Subcommittee of the Senate Committee 
en Labor and Public Welfare on May 5, 1958, Senator Morse indicated that, in his 
opinion, this provision would interfere with certain salutory actions taken by 
various national and international unions to resolve troublesome and harmful 
“jurisdictional” disputes.’ 

For the purpose of considering S. 3068, it is important to understand that there 
are two vastly different types of so-called jurisdictional disputes, and that S. 3068 
deals only with those jurisdictional disputes involving the employee’s right to 
choose the union he desires to represent him. 


1Senator Morse stated, in part, as follows: “Now it looks to me * * * under this sec- 
tion that you have, sec. 409, on geographical distribution that you are going to encourage 
jurisdictional disputes, and no settlement of them, * * *.”’ (See Report of hearing held 
— Subcommittee on Labor of the Committee on Labor and Public Welfare, May 5, 1958, 
p. 234.) 
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Jurisdictional disputes between 2 (or more) unions are of 2 types. First, there 
is the situation where, for example, union A represents a bargaining unit com- 
posed of employees who are skilled carpenters while union B is the bargaining 
representative of a group of skilled machinists, and a dispute arises as to whether 
the employer should assign particular work to the employees represented by 
union A or to those represented by union B. When the employer assigns work 
involved to the employees represented by union B, the union representing the 
employees to whom the work involved is not assigned frequently calls a so-called 
jurisdictional strike to compel the employer to reassign the work to the employees 
it represents. 

The second type of so-called jurisdictional dispute involves the situation where 
two unions each claim to represent the majority of the employees in a single unit 
appropriate for the purposes of collective bargaining. If the employer recognizes 
either of the two contesting unions, a jurisdictional strike is frequently called 
by the union whose claim of majority status (jurisdiction) has been rejected by 
the employer’s recognition of the rival union. 

The framers of the Taft-Hartley Act recognized the obvious inequity to the 
employer inherent in either type of so-called jurisdictional strike, and provided 
statutory machinery and prohibitions designed to eliminate such strikes. How- 
ever, while the Taft-Hartley Act regulates or prohibits both types of jurisdictional 
strikes involving both types of jurisdictional disputes, it deals with each on a 
different basis depending upon whether they involved disputes between 2 or more 
unions concerning the assignment of work or disputes concerning which of 2 or 
more unions should represent employees in a particular bargaining unit. 

Thus, section 8 (b) (4) (D) of the Taft-Hartley Act makes it an unfair labor 
practice for a union to strike, or induce, or encourage employees to strike, ‘where 
an object thereof is: * * * (D) forcing or requiring any employer to assign 
particular work to employees in a particular labor organization, * * * rather 
than to employees in another labor organization * * *.” (Emphasis supplied.) 
Section 10 (k) of the act further provides that where a charge is filed alleging 
a violation of section 8 (b) (4) (D), the National Labor Relations Board shall 
“hear and determine the dispute [over the assignment of work] * * *, unless, 
within 10 days after notice that such charge has been filed, the parties to such 
dispute * * * have adjusted, or agreed upon the methods for the voluntary 
adjustment of, the dispute.” Section 10 (k) further provides, that, if such a 
work assignment dispute is ended, either by voluntary agreement among the 
parties to the dispute or by their compliance with the Board’s decision on the 
matter, the charge shall be dismissed. 

It is clear, therefore, that the legislative scheme contained in section 8 (b) 
(4) (D) and section 10 (k) of the Taft-Hartley Act outlaws jurisdictional dis- 
putes concerning work assignments and encourages the parties to this type of 
jurisdictional dispute (the contesting unions and the employer) to make volun- 
tary agreements to settle them. Only where these parties fail so to settle such 
work assignment jurisdictional disputes is the Board permitted to enforce its 
own decision thereon. 

Nothing in section 409 (a) and (b) of S. 3068 interferes with, or is intended 
to interfere with, any contract, agreement, understanding, or arrangement be- 
tween labor organizations designed to bring about a voluntary adjustment of 
any so-called jurisdictional dispute involving the assignment of work as pro- 
vided for in section 8 (b) (4) (D) and section 10 (k) of the Taft-Hartley Act. 

Section 409 (a) and (b) would, however, prohibit agreements between unions 
designed to settle so-called jurisdictional disputes concerning questions as to 
which union shall represent employees in a particular unit appropriate for the 
purposes of collective bargaining. In this respect, section 409 (a) and (b) of 
S. 3068 merely implements the public policy expressed by the Taft-Hartley Act 
in connection with this type of jurisdictional dispute. 

Thus, it is the basic policy of Federal labor laws, expressed in both the 
Wagner Act and the Taft-Hartley Act, that a majority of employes in an appro- 
priate bargaining unit shall decide in each case which union, if any, shall rep- 
resent them in collective bargaining. Thus, section 7 of the Taft-Hartley Act 
states that “Employees shall have the right * * * to bargain collectively 
through representatives of their own choosing * * *.” Section 9 of that act 
establishes effective procedures for the holding of elections among employees to 
determine the wishes of employees as to the identity of the union which shall 
represent them. Section 8 (a) (5) of that act compels an employer to bargain 
with the union selected by the majority of employes, and section 8 (a) (1) and 
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(2) prohibits an employer from recognizing a union which does not represent 
such a majority. Section 8 (b) (4) (C) outlaws a strike by a union to compel 
an employer to recognize or to bargain with it as the representative of his 
employees when another union has been certified by the Board as the representa- 
tive of such employees, and section 10 (1) of the act provides for immediate 
injunctive relief against such a strike. 

The Board has held, in the Curtis Bros. case, reported at 119 NLRB No. 33, 
that it is an unfair labor practice for a union to attempt to compel an employer 
to bargain with it where that union represents less than a majority of the 
employes, and in innumerable cases, the courts have held it to be illegal for 
an employer to grant exclusive recognition to a minority union. 

Section 409 of S. 3068, merely implements this basic and sound public policy 
that employees shall be represented by whatever union is the free choice of a 
majority. It would prohibit unions from agreeing that, in areas where one of 
them is currently the free choice of the employees as their bargaining agent, 
the other union will not thereafter permit those employees to designate it as 
their bargaining representative. It would prohibit unions from agreeing among 
themselves that skilled craftsmen who compose an appropriate bargaining unit 
cannot, if it is the free wish of a majority of them, be represented by the union 
of their own choice rather than by a union whose principal constituency is 
comprised of unskilled employees. In short, it would outlaw any agreement 
between unions which divides or allocates employees, whether organized or 
nonorganized, to one union or another as chattels and the personal property of 
one of them for representation purposes without regard to the employees’ rights 
to select their own union. 

Existing agreements between unions which are contrary to the provisions of 
section 409 of S. 3068—regardless of sugar-coated titles such as “No-Raiding 
Pacts’”—are no different in principle from illegal and unenforceable agreements 
between manufacturers or producers of goods allocating or dividing consumer 
markets thus eliminating or restricting competition. 

The vice inherent in such monopolistic agreements among labor organizations 
is that these agreements treat the workers involved as the property of a particu- 
lar union without any regard whatsoever to the statutory right of such workers 
to decide for themselves which union shall represent them in collective bargain- 
ing. A glaring example of this effect of the so-called no-raiding pact involves 
the Chicago, Ill., plant of the Personal Products Corp. There the Textile Work- 
ers Union of America (then CIO) was certified in 1951 by the National Labor 
Relations Board as the statutory representative of the workers in that plant. In 
1953, this union led the employees in a strike. While the strike was in progress, 
a rival union—the United Textile Workers of America (then AFL) intervened 
and the National Labor Relations Board held a second election to determine 
which of the two unions represented a majority of the workers. The rival union 
—the AFL Textile Workers—won the election and was certified by the Board. 
On October 2, 1957, the CIO Textile Workers, which originally had been certified 
by the National Labor Relations Board in 1951, filed a third petition with the 
National Labor Relations Board—backed by signatures of at least 30 percent of 
the employees involved—asking the Board to conduct another election to deter- 
mine anew the wishes of the employees as to which union should represent them. 
This petition was filed at the time the AFL-CIO had cited the AFL Textile 
Workers—the incumbent union—because, as reported by the select committee of 
the Senate, its leaders had appropriated large amounts of dues money for their 
own personal use.” 

An arbitrator, functioning under a so-called no-raiding pact which both unions 
had signed, nevertheless decided that the filing of the petition with the Board 
by the CIO Textile Workers constituted a violation of the pact. (See arbitra- 
tor’s decision, 30 LA 244.) On Monday, May 5, 1958, at the request of the AFL 
Textile Union, the United States district court in Chicago, Judge Michael L. 
Igoe presiding, issued an order, pursuant to the arbitrator’s decision, and the 
AFL-CIO no-raiding pact, directing the CIO Textile Workers to withdraw its 
petition. (See United Tertile Workers of America, CIO-AFL v. Textile Work- 
ers Union of America, AFL-CIO, civil action 58—C—701, issued May 5, 1958.) 

Meantime, the Board on April 16, 1958, had ordered that an election be held 
within 30 days among the employees to determine whether they wish to be repre- 
sented by the incumbent AFL union, the petitioning CIO union, or neither union. 


2 See records of hearings before Senate select committee, July 18, 19, 22, 23, 24, 25, and 
26, 1957, record, pt. 9, pp. 3221-3510. 
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See Personal Products Corporation (NLRB case No. 13—RC-—5738, decided April 
16, 1958, unpublished). If the CIO Textile Workers withdraws its petition with 
the Board, in compliance with the court’s order, and if the Board honors that 
withdrawal, no election will be held. If that union, however, insists on the 
employees having a right to decide whether they wish to continue to be repre- 
sented by a racket-ridden union, and refuses to withdraw its petition, it will be 
in contempt of the court’s order. As a result of this situation, the Board has 
postponed the election which it had directed be held before May 16, 1958. 
Stripped of all technical legal ramifications, however, it is clear that the so- 
called no-raiding agreement is thwarting the attempts of the workers involved 
to rid themselves of a union whose leadership was notoriously corrupt. This 
is precisely the vice in such agreements, and the reason that section 409 (a) 
and (b) is included in 8. 3068. This is the type of jurisdictional dispute which 
S. 3068 insures would be settled by a majority vote of the employees whose fate 
and welfare is involved, rather than by an agreement between unions which de- 
prives the workers of any voice in the matter. Such a monopolistic agreement 
is exactly contrary to the public policy expressed again and again in Federal 
labor laws protecting and preserving the workers’ rights to be represented by 
a union which is the free choice of a majority of workers involved. 


(B) USE OF INJUNCTIVE PROCESSES OF FEDERAL COURTS IN ENFORCING CERTAIN 
PROVISIONS OF 8. 3068 


Section 406 (procedure) of S. 3068 provides for the enforcement by the National 
Labor Relations Board through the issuance of appropriate orders of those pro- 
visions of the bill relating to the election of union officers (sec. 402 (a) and (b)), 
the recall of union officers (sec. 403 (a) and (b)), initiative and referendum on 
the internal affairs of unions (sec. 404), and strike ballots (see. 405). In addition, 
section 408 (protection of union members) provides for the use of the processes 
of the Board in enforcing the right of union members to vote in union elections 
or referendums. 

In each instance where the Board is given jurisdiction to issue remedial orders 
to enforce the above-mentioned provisions of S. 3068, the Board is instructed to 
proceed “in the same manner as in the case of an unfair labor practice charge,” 
and, further, that “the appropriate provisions of subsections (b) to (1), in- 
elusive, of section 10 of the National Labor Relations Act shall apply to such 
proceeding.” * 

In substance, this would provide that where employees are being deprived 
of rights guaranteed to them by these sections of S. 3068, and a petition (or 
charge) is filed with the National Labor Relations Board alleging this fact, the 
Board shall proceed precisely as it does with respect to charges filed with it at 
present alleging the commission of unfair labor practices as defined in section 8 
(a) and (b) of the National Labor Relations Act. Inasmuch as section 10, sub- 
sections (b) through (1), of the National Labor Relations Act provides the 
machinery by means of which the Board acts to hear, determine, and remedy 
unfair labor practices, S. 3068 refers to these subsections to make it clear that 
the “appropriate” provisions thereof would be available to the Board to enforce 
the provisions of 8S. 3068 over which the Board is given jurisdiction. 

During the course of the hearings held by this subcommittee on May 5, 1958, 
the objection was raised, primarily by Senator Morse,‘ that this language con- 


tained in §. 3068 provides for the use by the Board of injunctive processes in the 
courts to remedy or halt violations of the above-mentioned provisions of S. 3068. 
Particular and further objection was raised by Senator Morse to making subsec- 
tion 10 (1) applicable to S. 3068,° on the grounds that this subsection contains a 
mandate (1) that charges (or petitions in the case of prohibitions contained in 
S. 3068) “be given priority over all other cases, except cases of like character,” 
and (2) that the “officer or regional attorney” to whom the matter is referred 
shall, on behalf of the Board, petition United States district court for “injunctive 
relief,” if such officer or regional attorney “has reasonable cause to believe such 
charge is true.” 

Subsection 10 (1) of the National Labor Relations Act would not be applicable 
to any provision of S. 3068 for the obvious reason, as noted by Senator Goldwater,® 


% Sec. 408 (a) of S. 3068 inadvertently omits the word “appropriate” in the language 
quoted, whereas it is the intent that it be included. 

*See record, pp. 264-274. 

5 See record, pp. 265-267. 

® See record, pp. 278-279. 
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that, by its precise language, subsection 10 (b) applies only to cases where “it is 
charged that any person has engaged in an unfair labor practice within the mean- 
ing of paragraph 4 (A), (B), or (C) of section 8 (b)”, of the National Labor 
Relations Act—the provisions of the act prohibiting certain secondary boycotts 
and strikes against a Board certification.’ Since subsection 10 (1) relates ex- 
clusively to charges filed under these provisions of section 8 of the act, sSub- 
section 10 (1) is not one of the “appropriate provisions of subsections (b) to (1), 
inclusive, of section 10 of the National Labor Relations Act” which would apply 
to procedures or prohibitions provided by 8. 3068. 

This is not intended to mean, however, that no provision is made by S. 3068 
for the Board to obtain appropriate temporary relief or restraining orders in 
United States district courts as an aid to its jurisdiction to enforce the provi- 
sions of 8. 3068. Thus, while subsection 10 (1) would not apply to S. 3068, 
because like subsection 10 (k) it applies only to certain specified unfair labor 
practices, injunctive relief in the form of “appropriate temporary relief or re- 
straining order” could be obtained by the Board, for purposes of enforcing S. 
3068, under subsection 10 (j) of the National Labor Relations Act. This is 
true because subsection 10 (j) empowers the Board to petition for such “tempo- 
rary relief or restraining orders” in any case where it has issued a complaint based 
upon a charge alleging the commission of any of the unfair labor practices de- 
fined by the act, and is not limited to any specific unfair labor practices. Unlike 
subsection 10 (1), however, subsection 10 (j) does not command the “officer or 
regional attorney” to seek injunctive relief. It merely “empowers” the Board 
to do so. Likewise subsection 10 (j) does not direct the Board to give priority 
to any cases of others, and it permits injunctive relief only after the Board has 
filed a complaint and not merely upon a “preliminary investigation” of a charge 
(as in the case of subsec. 10 (1) ). 

Reference was made in S. 3068 to “‘subsections (b) to (1), inclusive, of section 
10 of the National Labor Relations Act” (and subsec. 10 (1) was not specifically 
excluded in this reference) to negate any implication of an intent, by such 
omission, to deprive the Board of any power (particularly that contained in sub- 
section 10 (j)) to petition district courts of the United States for a “temporary 
relief or restraining order’ as an aid to the enforcement duties conferred upon 
it by S. 3068. 

In summation, sections 406 and 408 of S. 3068 were drafted so as to enable 
the Board to enforce the regulatory provisions of S. 3068 in the same manner 
as it enforces the unfair labor provisions of the National Labor Relations Act, 
including the right to seek temporary relief and restraining orders (as provided 
in subsec. 10 (j)) at its discretion after a complaint is issued. The Board is 
not ordered to obtain such temporary relief or restraining orders, nor ordered 
to give priority to any cases arising under the provisions of S. 3068, nor is it 
even “empowered” to do so until it has issued a complaint under subsection 
10 (b) of the act. This is exactly the power and authority conferred upon the 
Board in handling unfair labor practices committed by either employers or 
unions as defined in section 8 of the National Labor Relations Act. It is incon- 
ceivable, therefore, that reasonable objections could be made to giving the Board 
the same authority and power to deal with practices which deprive union mem- 
bers of rights to control the unions which represent them. 


Senator Morse. That is why I wanted to question on this point. 
Mr. Chairman, one second more on procedure and not on the witness. 
We have got to face up to the fact that in this kind of legislation we 
are dealing with so many complex and complicated legal matters that 
you cannot settle them here on top of a committee hearing board. These 
witnesses are going to have to have an opportunity, as we raise ques- 
tions, to file supplementary data. 

I have a whole series of questions that I am going to ask the Senator 
from California either from this witness, committee chair, or by memo- 
‘andum later, points that are involved in his bill on definition of 
officers, points that are involved in regard to crimes that he is creating 

7 The “procedure” set forth in subsec. 10 (1) also applies to charges relating to so-called 


jurisdiction disputes filed under 8 (b) (4) (D) concerning the assignment of work where 
injunctive relief is appropriate, but contains no mandate with respect to such charges. 
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under this law, with little in the bill that meets what I consider to 
be some basic criminal procedure protections, the sort of hybrid type 
of crime that he is creating between unfair labor practice and crim- 
inal liability. 


MEMORANDA SOUGHT FROM AUTHORS OF BILLS 


Interestingly enough, the new criminal penalties would not apply 
to employers except in one very limited extent, but they would apply 
to a labor representative. We are just going to get ‘ourselves, Mr. 
Chairman, in a terrible hodgepodge situation unless we can get from 
the authors of these proposals specific memorandums that answer these 
technical points. 

You cannot do it in a hearing room. It is going to have to be done 
by submitting to them, may I say, a whole series of questions for them 
to answer for usin writing. I make this proposal because—and I speak 

respectfully—the Senator from California knows our differences—I 
think the legal inconsistencies and the legal problems that are created 
by many of the provisions in his bill are going to give us a terrible 
hodgepodge, even worse than the Taft-Hartley law if we were to adopt 
them without some clarification. 

Senator KNow.anp. I will say to the Senator we would be glad if 
the Senator will submit his questions, we would be glad to file a sup- 
plemental statement on it, and be prepared to do so. 

Senator Morse. You take your time, Senator.® 

From now on with that understanding because my no-raiding : agree- 
ment hypothetical is an example of what I meant. I have a whole 
list of them with regard to other sections of the bill. 


ARTICLE BY SENATOR M’CLELLAN 


Senator Know.Lanp. We will be prepared to furnish material to 
the subcommittee on it. I might say, 1 am going to make reference 
to it before, there is an excellent article in this week’s Saturday Eve- 
ning Post by the distinguished chairman of the select committee, Sen- 
ator McClellan, and in response to one of the earlier questions asked 
by the Senator from Michigan, Senator McClellan says on the second 
page of his article: 

From my study of the evidence I estimate that those now in bondage must be 
more than 1 million. Some put the figure as high as 4 million which happens 
to be approximately the number of American slaves in 1860, so that my first 
year as chairman I presided during each of the 105 days of hearing. I listened 
to more than 4 million words of sworn testimony from 486 witnesses, most of 
them by union officials. 


If he feels that way about it after listening to the testimony, he 
must feel there is a very real problem. 


SUBCOMMITTEE PROCEDURE 


Senator Kennepy. I will say to the Senator that I think the sug- 
gestion of the Senator from Oregon is excellent, and by agreement of 
the subcommittee any matters because of the limitation of time we are 
operating under, we cannot get through, I hope members of the sub- 
committee will submit material and I think with the agreement of 
the subcommittee that the witnesses—we should operate in some detail 


® Printed in the appendix. See listing in the table of contents. 
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with the witnesses and try to confine the number of witnesses, and per- 
mit others whose opinion we would like to have, but we will not be 
able to fit in, to file statements and the witnesses that are permitted 
to come before the subcommittee will be given a sufficient time so that 
all these matters can be explored, so that we are hopeful of, as I have 
said, permitting witnesses who have a major interest in these amend- 
ments and who represent a substantial organization that are interested, 
they should come before the subcommittee and they should be given 
sufficient time to complete their testimony at least to the maximum 
extent possible, so that I hope the Senator from Oregon will make sure 
that his questions and the statements of the Senator are placed in 
the record at this point without objection of any member of the 
subcommittee. 

Senator Morsr. Mr. Chairman, may I say I do not mean to fore- 
close myself from examining these witnesses on the broad policy ques- 
tions. I have some more of those at a later time I am going to ask 
the Senator from California but what I am talking about are ques- 
tions that go to technical matters of draftsmanship and in my opinion 
have created some internal consistencies in this bill that ought to be 
ironed out by the witness but that can best be done by the Senator. 

Senator Kennepy. The Senator from Michigan? 


ELECTION OF GEORGE MEANY 


Senator McNamara. To come back to point No. 1, you indicate the 
right to periodically elect new officials by secret ballot should apply. 
In your estimation would this section preclude the election in which 
George Meany was elected president ? 

Senator Knowtanp. It would not preclude the reelection of Mr. 
Meany. It would provide a means by which the members by secret 
ballot would indicate their approval of his reelection. 

Senator McNamara. Don’t you think that the constitution under 
which he was elected did give the members the right of secret ballot ? 

Senator Knowxanp. Of course the election of Mr. Meany, that elec- 
tion is conducted as I understand it, by the representatives of the 
various internationals. 

That is a little different than, for instance, the election of Mr. 
Hoffa as president of the Teamsters Union. 

Senator McNamara. I do not understand the difference. They 
were both elected at national conventions, were they not? 

Senator KNow.anp. No, the difference is, as I understand it, that 
Mr. Meany, being head of the American Federation of Labor, CIO, 
is elected at a convention representing the various national and inter- 
national organizations which constitute the AFL-CIO. 

Senator McNamara. Yes. 

Senator Knowtanp. Whereas, we will say, Mr. Reuther who is head 
of the UAW or Mr. Hoffa, who is president of the Teamsters Union, 
would be elected under the provisions by secret ballot. 


KNOWLAND BILL NOT APPLICABLE TO ELECTION OF AFL-CIO PRESIDENT 


Senator McNamara. It would not apply to Mr. Meany then, No. 1, 
is that your answer ¢ 
Senator Knowtanp. That is my answer. 
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Senator McNamara. But it would apply only to—— 

Senator Know.anp. It would pet to the officers of locals, 
would apply to the officers of national or international unions. 

Senator McNamara. You say the right 

Senator Know.anp. I would like to at this point, in dealing with 
section 402, the suggestion has been made that this provision of Senate 
bill 3068 which provides for the election of officers by popular vote 
of the membership at least every 4 years, is inadequately drawn be- 
cause it would require a national referendum for the elections of offi- 
cers such as Mr. ose ‘ge Meany, current president of the AFL-CIO. 

In this connection a comment was made that such a national referen- 
dum for national officers is against the whole tradition, procedure 
and proper operation of trade unions and is therefore unworkable. 

It should be noted that the AFL-CIO is an organization of affiliated 
national and international labor unions, which have voluntarily be- 
come and remain affiliates of the AFL-CIO and which continue in 
this organization only so long as they voluntarily decide to do so. 

The membership of the AFL-CIO, therefore is not composed of 
individual workers, but is made up of national and international labor 
organizations. 





ELECTION OF NATIONAL AND INTERNATIONAL OFFICERS 


Accordingly, insofar as section 402 (a) applies to the AFL-CIO, 
it would only require the election of officers in that organization by 
popular vote of the national and international affiliates which com- 
prise the membership of the AFL-CIO. 

Nothing in this section would prohibit these affiliated unions, which 
comprise the membership of the AFL-CIO casting their ballots for 
the officers of the AFL-CIO by delegates in convention, so long as 
all the affiliates were permitted to vote ‘by secret ballot. 

The primary intent of this section is to guarantee to workers who, 
as individuals, are members of labor or ganizations, national and inter- 
national or local in scope, the right to elect officers by popular vote 
cast by secret ballot. 

This is not contrary to tradition, procedure, and proper operation 
of trade unions, at least where such trade unions have a membership 
composed of individual workers. 

Thus, for example, officers of the International Association of 
Machinists, the United Steel Workers of America, the International 
Typographical Union, and the Patternmakers League of North Amer- 
ica, all international in scope, a reelected by the membership of the 
unions by popular vote of such membership. 


EXAMPLES OF DESIRABILITY OF REFERENDUM PRINCIPLE 


Indeed the very fact that unions such as those named above elect 
officers by popular vote of membership in direct referendums whereas 
teamsters unions elect officers of that union through a delegate system 
in convention would indicate the strong desirability of adopting the 
referendum principle for the election of national and international 
officers. 
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Senator McNamara. Well, Senator, I do not understand the differ- 
ence between the Walter Reuther election and the Meany election 
under this circumstance. You indicate that 

Senator Knowtanp. I am only referring to the election of Walter 
Reuther in his office in the United Auto Workers. 

His election as far as the vice president of the AFL-CIO would 
not be affected by my bill. 

Senator McNamara. I am not in any manner confusing his elec- 
tion to the executive council or whatever his job is in the overall body. 
I am talking about him as president of the UAW. Isn’t exactly the 
same arrangement followed in the election of Walter Reuther in rela- 
tion to that membership as was in the Meany instance? 

Senator Knowianp. As far as his AFL-CIO vice presidency is 
concerned. 

Senator McNamara. No, excluding that completely. 





ELECTIONS IN THE UNITED AUTO WORKERS 


I think that is confusing at this point. Let’s get it out of our mind: 
making him president of the UAW AFL-CIO which is a thing apart 
from his membership on the AFL-CIO overall board. I think the 
same thing applies to the Meany election that does apply in the 
Reuther election and therefore your law should apply the same in 
both instances. 

If your laws were consistent, it would apply. 

Senator KNow.anp. No, it is the difference basically that the DAW 
is composed of individual members. 

Senator McNamara. Oh, no. When Walter Reuther is elected 
president, he is elected by delegates from the local unions and State 
associations the same as Meany has been elected. 

Senator Know.anp. But the unions are made up of the workers. 

Senator McNamara. Well, so is the AFL-CIO that elected Meany 
made up of workers. 

Senator Knowxanp. I think not. 

Senator McNamara. I do not understand how you differentiate 
here. 

CONSTITUTION OF THE AFL-CIO 


Senator KNow.Lanp. Here is article I of the constitution of the 
American Federation of Labor. It says— 

The Federation shall be known as the American Federation of Labor and 
Congress of Industrial Organizations. Its establishment pursuant to and as a 
result of a merger agreement between the American Federation of Labor and 
the Congress of Industrial Organizations. 

It shall consist of such affiliates as shall conform to its constitution and the 
rules and regulations adopted thereunder. 

And the affiliates are the unions. 

Senator McNamara. And the affiliates in the Reuther case are the 
local unions of his UAW, also, I mean exactly the same, as I under- 
stand it. 

They are delegates from recognized organizations in both instances 
and I do not know why you should have a different rule or you are 
advocating a different law pertaining to one or the other ? 
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Senator Knowtanp. Well, there is apparently a difference of 
opinion between the Senator and myself. 

Senator McNamara. I do not think so. 

Senator KNow.tanp. I would be glad to explore it but I think there 
is a difference but I would stand on being corrected if that is not the 
case. 

RIGHT TO ELECT BY OTHER THAN SECRET BALLOT 


Senator McNamara. Anyway, you speak of the right to periodically 
elect by secret ballot. When you use the term “the right” it implies 
that right to do it otherwise too, does it not ? 

You are not making this a compulsion ? 

Senator KNow.anp. It is the right of the individual member to 
elect the officers of his local and to ‘ect the officers of his national 
or international union. 

Senator McNamara. Yes. You do not deny them the right to do it 
by unanimous vote or do you ? 

Senator Know ann. Yes, certainly. 

Senator McNamara. Not the way you spell it out. 

You say you have the right. I would not want the situation insofar 
as the electing of local officials are concerned, or United States Sena- 
tors or town mayors or governors or other State officials to be based 
on a proposition that maybe you would have a secret election each 4 
years, but maybe you would suspend that right. 

Senator KNowzanp. I think there is a very fundamental principle 
involved here 


EXPERIENCE OF SENATOR M’NAMARA 


Senator McNamara. Well, as one who has been in position of a local 
officer—nonpaid, inc identally—for a period of some 20 years, I would 
suppose in more than half of those years I was elected by ‘acclama- 
tion. My name never went on the ballot because there was no contest. 

Now you would prohibit this right of an organization to indicate 
approval of their president or whatever they might be 

Senator Know.anp. They would not be prohibited from their right 
of indicating their approval. They could by secret ballot unanimously 
approve Mr. McNamara to be reelected for another 4 years or what- 
ever the term of office would be. 

Senator McNamara. You would insist on their doing it. 

Senator KnNownanp. That is right. 

Senator McNamara. They would be put to the expense of printing 
ballots when it was not necessary; there was no occasion for it at all. 

Senator Know.anp. That is correct. 

Senator McNamara. You would insist they spend money to do it 
this way because it is wrong if they do it the other way ? 

Senator Knowranp. I think that is one of the prices of democracy 
we pay. When we have elections, you might say they could be sus- 
pended, and by acclamation people could go in and maybe in some 
Instances that would be so, but I think what you would lose by doing 
away with periodic elections in secret ballots would be far greater 
than what you would gain by saving the expense. 

Senator McNamara. Then we get t back to where we started then you 
mean these people who elected me would be less free to operate by 
your telling them they must do it in a certain manner ? 
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REQUIREMENT OF SECRET BALLOT 


Senator KNow.anp. No, Senator, they would be more free because 
they would have a clear indication that what they did was done by 
secret ballot, and it was not under any possibility 

Senator McNamara. An unnecessary secret ballot ? 

Senator KNow.Lanp (continuing). Of pressure and I am sure in 
the Senator’s case there would be no pressure against members, but 
I think there have been some well-documented cases where there has 
been that type of pressure and I think the member who really repre- 
sented his union and did the type of a job that would I hope and ex- 
pect the Senator from Michigan to have done when he was a labor 
leader or local official, why he would have the endorsement of his local 
union by secret ballot, and I would think it would be more satisfying 
to him to have that. 

Senator McNamara. But nevertheless he would be prohibited from 
doing it in the future if we pass this. 

Senator KNow.LANnp. No; they would not be prohibited from doing 
anything they cannot do now except they would be assured of the 
right to do it by secret ballot. 

Senator McNamara. Which they already have, of course, in the 
instance that I am citing, they already have it. 

Senator KNnow.anp. In some instances they have-—— 





RIGHT TO WAIVE SECRET BALLOT 


Senator McNamara. And they have the right also to waive doing 
that so they will be less free, certainly, than they were prior to the 
adoption of this legislation ? 

Senator KNowLanp. There have been a lot of dictatorships in the 
world where people presumably have waived their rights to elections 
and then find they permanently lose them. 

Senator McNamara. I think the democratic processes are some- 
times quite weak in that regard. I have seen instances of it in the 
United States Senate when by unanimous agreement I waived my 
right to a certain thing but this is the price of democracy and I am 
for it. 

I do not want to restrict it. I think we ought to do it in the Senate, 
but, generally speaking, we ought to do it in other present institutions 
as well. 

Senator KNow.anp. Well, some years ago we used to elect United 
States Senators by State legislatures, but we decided it was better 
to give the voting population a chance to vote on them directly and | 
subscribe to that change. 

Senator McNamara. You and I have no disagreement on that, I 
assure you. 

Senator Kennepy. The Senator’s 10 minutes are up. 

Senator GoLpwaATER ? 

Senator GoLtpwatTrer. No questions. 

Senator Kennepy. Senator Morse? 


RECALL OF UNITED STATES SENATORS 


Senator Morse. I understand a Senator has proposed that we have 


a procedure for the recall of United States Senators. Would you 
favor that, too? 


re 
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Senator Know.anp. I have favored initiative and referendum and 
recall in my own State for officials ; that exists there. 

Maybe a constitutional amendment is— 

Senator Morse. The reason we need a constitutional amendment 
is that Federal officers are not State officers, hence their State laws 
do not apply. 

I did understand my colleague was advocating recall of United 
States Senators, and I wanted to know if you shared my colleague’s 
view. 

Senator Knowxanp. I would study that carefully but I rather 
assume we are now working on constitutional amendments relative 
to that and other subjects. 

Senator Morse. I thought we ought to have a little change of 
pace here for a moment, so I raised that irrelevant point. 


REMOVAL AND RECALL OF UNION OFFICERS 


I want to turn to your section 403 which does involve the removal 
and recall of union officers about which you say in your statement— 

Section 403 of my bill would remedy this situation. It would provide a 
workable method by which the membership can recall officers for misconduct 
by submitting to the National Labor Relations Board a petition signed by 15 
percent of their number. 

Now as a basis for my question, I would point out that many of 
these union elections are hotly contested affairs. In fact I do not 
know where the techniques of democratic process could be better 
illustrated than in trade union elections. 

They frequently have rival parties, campaigns that last for weeks, 
great issues over union policies. 

They come to a vote and they elect their officers. 

Now we can say all we want to about that when this election is 
over, the wounds are healed and members close ranks and go on to 
implement a unity of purpose. It does not always happen in a trade 
union any more than it happens in the j junior chamber of commerce. 

Last Friday, I spoke at the State convention of the junior chamber 
of commerce at Oregon and there was a campaign going on for the 
next year’s State president. I was delighted with it and I learned 
a lot about politics watching them, and there was considerable feel- 
ing. In this case I am sure there will be no aftermaths but I am 
simply pointing out in any human institution, where democratic 
processes work in connection with elections, feelings run high some- 
times and factions continue to exist over the elections and we know 
that is particularly true in trade unions. 


PETITION WITH 15 PERCENT OF MEMBERS SIGNING 


When you provide a petition for 15 percent signers, is there not a 
danger that you are guar anteeing in many situations a recall move- 
ment, with mandatory y provisions for the National Labor Relations 
Board to act and conduct a recall election, even though the whole 
dissident vote represents a very small percentage of the total mem- 
bership, over 15 percent, but many times probably under 25 percent ? 

Aren’t you proposing a mandatory procedure here that almost 
guarantees union disruption and conflict and further dissension ? 
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Senator KNow1ianp. Well, Senator, again you come in this case to 
a balancing of the situation, it seems to me. ‘Tt is true, as you stated, 
that you do provide the pr ocedures by which that could be done. But 
that is true in States where we have the recall provision for municipal, 
State and district officers. 

We have many hotly contested contests, I don’t know whether you 
have the recall in Oregon, I would rather assume you do because a good 
many of our States were one of our original States that probably had 
it but despite the very hotly contested elections we have sometimes 
on a local level even more hotly contested than they are on a wider 
level, I think the recall has very seldom been used for that in that way. 


REDRESS FOR MEMBERS 


Now I think I have to weigh this against a situation where the 
membership finds that they have somebody in office who has abused 
their power, have deprived them of certain basic fundamental rights, 
where they are perhaps in connivance or collusion with their inter- 
national officers and they cannot get redress and we are giving them 
a weapon whereby the members under those circumstances, by filing 
a petition can get an election and if a majority agree, can recall an 
official of the union who has been found wanting. 

I do not believe that would be abused. It might be. 

I am frank to say to the Senator, the possibility is there that it 
might be abused. If the Senator has some other way of getting at 
this problem, I would certainly be glad to consider it. But it did 
seem to me in this procedure for union democracy we needed some 
basis so that if an officer had betrayed his trust, if they could not get 
redress from their international organization, that they would not 
be left tied without any opportunity of making a change. 

Senator Morse. I am not going to ask questions of a witness after 
he has answered them, it would not be fair for the witness to do that 
unless in a matter such as this I laid the foundation for my question. 


ANALOGY WITH STATE RECALL 


I am always on my guard against argument by analogy. It seems 
to me not appropriate to use the argument by analogy to State recall. 
In State elections where you have the broad population base eligible 
for that election, where you have the forces of public attention by 
way of the mediums of the press and radio and television constantly 
brought to bear upon the voters with regard to the allegations of mis- 
doing, where you have all those protections of abuse of the recall 
movement, and as you know, the recall is an Oregon contribution to 
American political science under the old Oregon system and Mr. 
U’Ren years and years ago was the father of the initiative and refer- 
endum movement. 

But to take that procedure of use on a statewide basis with public 
attention and disclosures focused upon its implementation at all 
times 

Senator Know.anp. It is not only statewide, Senator, it is local. 
It could apply to local districts or city or small municipalities. 

Senator Morse. I mean it is a broad base. 
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Senator KNow.anp. Or township. 

Senator Morsg. It is a broad public base procedure with a good 
many outside influences, as I say, of mediums of public information 
brought to bear upon the conduct of public officials. 


FALLACY TO COMPARE WITH UNION AFFAIRS 


To use that as an analogy for the application of the recall principle 
to internal union affairs, 1s fallacious for these reasons and I want 
you to judge one of them. It is not fair of me to take advantage of 
my position here to comment so I will give you a chance to reply. 

In an organization such as a union you have so much of the work 
of the union necessarily going on within the walls of the union, and 
properly so, and bitterness possibly developing between two factions 
in the union. Out factions are always thinking ahead for that next 
election; it may be the best kind of politics, that might be labeled 
by the opposition as dirty, it might be the best kind of politics for 
dissident groups to force a recall, and force the union into the expense 
of going before the National Labor Relations Board—and I submit 
your provisions are mandatory, it just has to be. I respectfully sub- 
mit that you have a provision here that guarantees disruption for the 
union, makes it very difficult for them to work out within their 
organization differences that have developed; makes it difficult for 
their international union to come in and knock heads together. 

That is what happens in union practices. Here is a union badly 
split, and George Meany or somebody else comes in and says “What 
is the matter with you fellows? You are acting like a bunch of 
infants. What is your trouble?” 

And they have a session about it, and they work something out. 


WEAPON FOR DISSIDENT GROUP 


But you give a dissident group this kind of a weapon, and I think 
you have also given employers, who will work through dissident 
groups very often, a weapon and to help keep the dissident group 
stirred up, point out to them, “Well, we will finance you, we will help 
you with this, give them a recall petition. You only need 15 percent, 
not very many.” They force that union then into all the unfavorable 
positions that a recall movement would constitute. 

That is my view about it. As you say, you are openminded about 
it. Soam I. But I think it is a disruptive procedure. 

Senator Know.anp. In the first place, the Taft-Hartley bill itself 
prohibits the employer from getting in and disrupting and if the 
Senator had that in mind of needing to strengthen up that provision 
of the law to be sure that they, the employer, did comply with that 
asta I would certainly be prepared to support such additional 
egislation, because the employer should live up to the letter and the 
spirit of the law, as we would expect the employee or the union to live 
up to the spirit and the letter of the law. 


RESTRICTIONS ON MEMBERS BY UNIONS 


Secondly, Senator, it does seem to me it is even more necessary in 
the union to have this provision for a recall than it is in the State 
of Oregon, in its municipalities or any other State of the Union, be- 
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cause you do have certain restrictions against the activity in a good 
many unions where they cannot hold meetings dealing with the im- 
provement of their local affairs. They cannot put out publications 
which might be considered in opposition publication to the line of the 
prevailing or ruling group in the union, and if the Senator, for whom 
I have great respect, has any suggestion as to how we can "get at this 
point other than by this provision of recall, I would certainly be glad 
to hear it. 

But, for instance, on the matter of union discipline: Unions disci- 
pline their members for reprimand, fine, suspension or expulsion, by 
removal from office or discharge from union jobs or denial of the right 
to hold office or a job with the union. 


GROUNDS FOR UNION DISCIPLINARY ACTION 


Now although most international union constitutions specify the 
grounds for imposing discipline, 99 out of the 194 representing about 
one-half of the total union membership or more than 81 million out 
of 171% million members, provide in addition a blanket discipline 
clause permitting punishment of any member for any act unbecoming 
a union member or contrary to the interests of the union. 

Thus the Amalgamated Clothing Workers, the late Sidney Hill- 
man’s union, provides punishment for specified conduct and I quote 
“for misconduct or conduct detrimental to the Amalgamated.” 

Now only 1 of these 99 constitutions contains any such limitation of 
the blanket discipline clause as the following proviso from the Chem- 
ical Workers Union which I think is a very good and very fair one 
and it reads— 


nothing herein stated shall in any way infringe the right of the member to criti- 
cize any action or policy of the international administration or local union 


administration— 
from the Chemical Workers Union. 

As a matter of fact, 74 unions limit the right of their members to 
criticize their union officers and fellow members. 

In addition, 15 unions prohibit the issuance of any literature among 
members unless the consent of the national officers is secured, and nine 
unions previously prohibit the organization of groups within the union 
if they are intended to shape union policy or influence the selection of 
union officers. 

In addition to the 99 unions providing blanket discipline clauses, 
there are 22 internationals with a membership of almost 1,700,000, 
representing 9.6 percent of the total union membership, which i impose 
punishments but do not specify any grounds at all for such disciplin- 
ary action. 

Thus about 60 percent of America’s union members are subject to 
discipline by their unions on an ad hoc or a hit-and-run basis and are 
frequently punished for ex post facto offenses. 


OFFICERS WHO BETRAY TRUST 


Now with this background, it does seem to me that it is important 
that they have some way that they be able to get rid of officers who 
have betrayed their trust or are found wanting. 
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As I say, if the Senator has a better procedure to meet this situation 
and I think the McClellan committee has clearly demonstrated many 
cases of abuse where the members have been left captive of such 
leadership, why I would certainly be glad to both hear it and consider 
it. 

Senator Morse. Well, I will not debate the matter here with the 
Senator. That will be reserved for later debate on the floor, if neces- 
sary, but I want to point out that the very material the Senator has 
read, in my opinion illustrates my case. 

Senator KNownanp. That is where the Senator disagrees. I think 
it illustrates my case. 
POSSIBLE DISRUPTION 


OF UNIONS 





Senator Morse. We have the democratic processes functioning in 
most unions. I think what we are going to try to do is to increase 
their democratic processes. Already there is the right of the indi- 
vidual under the State court jurisdictions to protect his legal rights 
in court if he is really having his rights violated. We should pre- 
serve those already existing rights rather than to come along with a 
recall provision that in my judgment at least greatly increases the 
possibility of guaranteeing a disrupted union. After all, these vot- 
ers within the union, these individual members, the majority and 
minority group, they also have to live by the risks of the democratic 
process and risk losing in an election or losing in a proposal for a 
constitutional amendment, or losing in a proposal they make to greatly 
limit the disciplinary powers of their union. 

If they have lost, that is part of the democratic process, too. There 
is going to be another election, in a year or 2 years or whatever the 
constitution provides for, and I think it is a mistake for the Federal 
Government by law to say “Well, we are going to continue to load 
your pistols with this kind of ammunition so that you can keep 
causing a great deal of trouble.” 
RECALL PETITION 
There is one other phase about this that bothers me; it is in 
section 403 of your bill, Line 15, referring to this recall petition : 

Upon filing with the Board of a petition therefor signed by at least 15 percent 
of the members of a labor organization, the Board shall conduct an election 
at which the members of such labor organization shall be entitled to vote by 
secret ballot on the question of recalling any elected officer or officers of such 
labor organization named in such petition. If a majority of the members vot- 
ing in such election vote to recall any officer named in the petition the board 
shall declare the office held by such officer be vacant. Not more than one elec- 
tion for the recall of the holder of any one office shall be held under this 
section in any 12-month period. 

(b) Upon the filing with the Board of a petition alleging that an individuall 
who has been recalled under subsection (a) as an Officer of a labor organiza- 
tion is serving as such officer (other than pursuant to a subsequent election to 
such office), the Board shall proceed in accordance with sectiton 406 (a) to 
consider the matter and if it determines such allegation to be true it shall 
enter an order directing the labor organization to remove such individual from 
such office. 

The provision make sections 10 (b) through 10 (e) of the Taft- 
Hartley Act applicable. Section 10 (e) provides: 

Whenever it is charged that any person has engaged in an unfair labor prac- 
tice within the meaning of paragraph (4) (A), (B), or (C) of section 8 (b), the 
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preliminary investigation of such charge shall be made forthwith and given 
priority over all other cases except cases of like character in the office where it 
is filed or to which it is referred. 


You remember in 1947 I opposed that. 

If, after such investigation, the officer or regional attorney to whom the matter 
may be referred has reasonable cause to believe such charge is true and that a 
complaint should issue, he shall, on behalf of the Board, petition any district 
court of the United States (including the District Court of the United States for 
the District of Columbia) within any district where the unfair labor practice in 
question has occurred, is alleged to have occurred, or wherein such person resides 
or transacts business, for appropriate injunctive relief pending the final adjudi- 
cation of the Board with respect to such matter. 


ADDITIONAL INJUNCTIONS 


I ask you do you think there is a danger that in including this 
procedure that you are providing for under section 10 (1) of the Na- 
tional Labor Relations—of the Taft-Hartley Act, you are guaranteeing 
a great increase of additional slugs of injunctions in those areas of the 
country that are frequently referred to as antilabor in their point of 
view ? 

Senator KNowntanp. No, I do not think so, Senator. 

In the first place, it says— 
that upon the filing of such a petition the Board shall conduct an investigation, 
and if it finds evidence to support the allegations in the petition it shall proceed 
in such manner— 
it does not proceed automatically. 

Senator Morse. But it includes section 10 (1). It does not in any 
way take away the power of the Board attorney and 10 (1), you in- 
corporated by reference; 10 (1) gives the attorney the power to act 
for the Board in seeking injunction relief. And it is generally referred 
to as a “mandatory injunction” proceeding, and you set back every 
other business of the Board into a secondary position because the law 
says in effect, “This case, along with only other case that involves 
such high priority, secondary boycotts, this case is going to be given 
the priority position on board business along with secondary boycott 
cases.’ 

Senator KNowtanp. I would say that, to the Senator, that in the first 
place, I think a showing would have to be made before the court before 
an injunction would issue on it. 

This is one of these questions which I will be prepared after further 
consultation with the attorneys on it, to file with the recommittee in 
regard to it. 

REASONABLE SHOWING 


Senator Morse. You do not have to show much, Senator, you don’t 
have to show the court much. 

All you have to show is “reasonable cause to believe” that a complaint 
should issue. 

The court does not have to hold a hearing on the merits. I said that 
in 1947 and I might say that has worked out in antilabor injunctions 
in this country. The whole mass of injunctions suffered under the 
Taft-Hartley law frequently did great damage. 

Senator Knowtanp. I have been informed, I believe it to be correct, 
that no temporary injunctions under these 10 (1) procedures were 
issued and that hearings have been held under all of those 10 (1) cases. 
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Senator Morse. But it is that word “hearing” that I want to call 
your attention to. 

Senator KNow.anp. Hearing by the court. 

Senator Morsr. The hearing you refer to does not mean you have 
a hearing on the merits. You will find that the court says in many of 
these cases merely accept a scintilla of evidence from the Board at- 
torney who takes the position that after all the law gives this admin- 
istrative power to the Board’s regional director and that he believes 
the Board should have an opportunity to go into it without changing 
the situation. 

He cites some alleged incidents, and the court slaps the injunction 
on it without the opportunity for defense, cross examination, and 
proof. 


RELIEF IN COURTS FOR UNION MEMBERS 


Senator KNow.anp. Yes; but the court also has turned down many 
requests itself for injunctions in these proceedings, and furthermore, 
if you have, Senator, a situation where the members of a union have 
had saddled upon themselves a group of officers who have betrayed 
their trust and where they can get no relief from their international 
officers, and there has been abuse of power and misuse of funds of the 
type which has been indicated in the McClellan committee hearings, 
it seems to me if they are going to get relief, you have to have some 
procedure so that they can, upon the filing of a petition, and proper 
hearing by the board, have an election, or they will have some relief 
in the courts to be sure that the procedures in the law can be carried 
out. 

Otherwise they would be just left captive to such leadership which 
may be 75 percent of the union would want to get rid of, but they have 
no way of doing it until they wait out maybe : a 10-year term of office 
or a 5-year term, or a 7-year term of office, and certainly if the Senator 
has some other better means of getting at this, I would certainly wel- 
come, as an individual Senator, the Senator’s suggestion. But I think 
there is a need, and I have been trying to, at least, suggest one pro- 
cedure that would give the members some power in that type of a 
circumstance. 


OPPOSITION TO INCREASED INJUNCTIVE THREAT 


Senator Morse. The Senator is perfectly right when he points out, 
if I do not like this, then I have got to offer something better, and that 
I shall do in the proposals T shall make for greater ‘democratic proc- 
esses in the union. But I am not going along. with any proposal, may 
I say to my friend from California, that increases the injunctive 
threat that has already reached dangerous proportions under the Taft- 
Hartley law, and I would say that of all the provisions in your bill, 
here is one I point to that strengthens the claim that we are again 
moving fast in the direction of government by injunction in the field 
of labor relations. 

You get these unions tied up in injunction. You are going to get 
them tied up in expensive recall hearings, and this is an “example of 
handcuffing the union, and this I say respect fully again, by unneces- 
sary legal procedur es. 
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Senator Knowxianp. No, I do not think we are handcufling the 
union. Weare handeufling the members. Here is a procedure of the 
Board which has to be gone through. 


PROCEDURE UNDER KNOWLAND BILL 


First, the Board has to conduct an investigation, after the petition, 
which 15 percent of the members has filed. Then second, the Board 
has to find evidence to support the allegation. 

Third, the Board can then file, asking for an injunction and fourth, 
the court will then have to find, after a hearing, whether the injunc- 
tion will be issued. 

Now I think there are procedures and safeguards in this arrange- 
ment which do protect the union or the other membership who may 
not agree with the recall against any frivolous filing of a complaint 
such as the Senator has been s suggesting. 

But I also ask the Senator to consider a situation where the mem- 
bers have been shocked by the misuse of power, where they do not get 
a chance to elect their officers, may not have a chance for 10 years or 
8 years or whatever the number may be, and 75 percent of them should 
feel that the best interests of the union would be served by having a 
change. 

How are they to get at that type of a situation? And I say that 
under those circumstances we are taking the handcuffs off the mem- 
bers and giving them a right to run their own affairs, which I think 
is pretty fundamental. 

“HOT CARGO” CASES 


Senator Morse. With this point of view I will leave this subject. 
The Supreme Court has before it now the so-called “hot cargo” cases. 

The Taft-Hartley law was passed in 1947. We still do not have 
a judicial determination of the definition of “hot cargo,” that is a final 
determination. 

Yet many “hot cargo” injunctions have been issued, literally scores 
of cases affected by injunctive threats to the great damage of the parties 
concerned. 

Years later we are still waiting for a Supreme Court determination 
of hot cargo. 

Now I respectfully submit that here is another example of what | 
warned about in 1947 if we follow this kind of a legal procedure that 
we are putting forth here. 

Again you are going to tie these unions up in court, you are going 
to have them spending their funds and their costly pieces of litigation 
in an injunction women, and you are going to set back, set aside 
the other business of the National Labor Relations Board except 
secondary boycott cases because by bringing section 10 (1) in you are 
going to have to give these cases immediate priority. 

E verything stops until the Board takes care of these cases. 

If there is any criticism of the National Labor Relations Board that 
I think is sound above all others and there are many that are sound, 
it is this terrific backlog of cases delayed for months and in some 
instances years before a final determination is made. 
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QUICK DECISIONS IN LABOR CASES 


For instance the Senator of New York talked about the appropria- 
tions aspect of it, but the important thing in a labor case 1s a quick 
decision, a quick decision. 

This dragging out is bad. 

Senator KNow.Lanp. Yes, but Senator, a quick decision by whom ? 

Do you want power to be just left to Mr. Hoffa of the ‘Teamsters 
Union as to whether it is just and equitable in the “hot cargo” case. If 
we are not going to leave it to the courts, to whom is it to be left? 

There are other people who have a vital interest in this matter. 

The general public, the employer has some rights. People who may 
work for an employer, who has no labor difficulty but whose business 
will be shut down and whose employees will be thrown out of work 
if they do not get some relief. 

Certainly, the judicial process is slow and perhaps it is too bad that 
we have not had a judicial determination of this “hot cargo” issue. 

But I would rather leave it to the courts in that circumstance than 
to leave it to the individual judgment of the head of one of the inter- 
nationals who might be closing down a whole community by arbitrary 
action. 


INJUNCTIONS NOT ISSUED ON THE MERITS 


Senator Morse. One of the points I am making, Senator, is that 
these injunctions are not issued on the merits. 

They are issued only on “reasonable cause to believe,” not on the 
merits. You are not getting a hearing on the merits in these injunctive 
processes, That is one of the great injunctive abuses of the Taft-Hart- 
ley Act. The General (¢ ‘ounsel—you talk about the investigation of 
the Board—only has to satisfy himself there is “reasonable cause to 
believe” that maybe there is something wrong and he says to his attor- 
ney “Go ahead and get the i injunction.’ 

You say “What am I going to leave it to.” I am going to support 
legislation, get it drafted and get agreement on it that will guarantee 
to the members of the union greater ‘democ atic rights in the union but 
I am not going to permit them to be thrown in court at great expense 
by 15 percent “of dissidents as this proposal does nor am I going to, 
Senator, support those sections of your bill which greatly increase 
criminal liabilities here. 


INCREASED CRIMINAL LIABILITIES 


It is interesting to note that in section after section you create legally 
ability to union officials but except for a proposal to amend section 302, 
I do not see any imposition of any criminal liability on employers. 

But here is a bill that in part can be described as a bill that greatly 
increases criminal liability on the part of union officers. 

Now I just do not think that is the way to treat union officials. There 
are some bad eggs among them but there is a very, very small percent- 
age, and to pass legis: ition here that I think is characterized pretty 
much by its criminal sanction features, I think is very unfair to the 
labor movement. 

Senator KNow.Lanp. Well, this is only in the case where, after the 
procedures have been followed, set up in the law, after the elections 
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have been ordered and held, where the union members themselves have 
expressed themselves by democratic process, and then there is complete 
and flagrant disregard of the action of the rank and file of the mem- 
bers, and the provisions of the statute, that the penalties come into play. 


IMPOSITION OF CRIMINAL SANCTIONS 


Now if the Senator believes there should be no effective penalties 
why the law will become a dead letter because there are some of these 
people who have shown by both the arrogance of their position and 
the abuse of power which they have used, that they are not concerned 
with the feelings of the rank and file of their membership. 

This does not represent the majority of the officers of labor 
organizations. 

But certainly there have been enough indicated in the hearings that 
there are some people who fall into that category, and if they are 
going to flagrantly disregard the law and the votes of their own 
members, I think a penalty i is needed that will be an effective penalty. 

Senator Morss. Mr. Chairman, I will close with this comment: 
In most instances I would use sanctions other than criminal. 

Where you are dealing with obviously illegal, immoral acts such as 
the absconding of union funds, bribery and so forth, for which we 
already have criminal statutes, I would apply them. 

But I think it would be a great mistake if we started to increase 
the criminal penalties in the regulation of labor relations in this 
country, either on employers or on union officials. 

I think it is the wrong approach. I think it is the negative ap- 
proach. I think it will cause much more labor strife than it will 
seek to heal. 

But that is a matter of opinion, and again, as you say, those of us 
who do not share your view on this bill, I think cert: ainly have a duty 
to come up with something we think is better, and I propose at least 
to offer what I think is better before I am through. 


WARNING ON INJUNCTIVE FEATURES OF KNOWLAND BILL 


Mr. Chairman, my warning here this morning is that we had better 
be on guard against the injunctive features of the Knowland bill 
because I think it will, although he has no intention, knowing the 
Senator, of injury to unionism in this country. 

I think it will again, as I warned in 1947, develop into one of the 
greatest abuses against the legitimate operations of American 
unionism. 

Senator Knowtanp. I would only like to conclude today by saying 
that in the concluding paragraph of the article by Senator McClellan 
he says, “You can see that the hearings have had their moments of 
low comedy but the overall picture is one of tragedy, indirectly for 
the entire public, directly for those rank-and-file union members who 
are cheated and enslaved. 

Now that the grim facts are being brought to light by our com- 
mittee, all of us in the Congress bear a heavy share of the responsi- 
bility if we fail to act. 

And I wish to heartily concur in the remarks of the Senator from 
Arkansas in the closing paragraphs. 


a 
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Senator Morse. I want the record to show I do not agree with 
many of the assumptions of the Senator from Arkansas in his 
article. 

Thank you, Mr. Chairman. 

Senator Kennepy. The Senator from Arizona. 


PETITIONS UNDER TAFT-HARTLEY ACT 


Senator Gotpwater. 1 want to make one point. Much has been 
made about Senator Knowland’s provision of a petition filed by 15 
percent of the membership. I want to point out that the Taft-Hart- 
ley law already has three areas where petitions are recognized. 

One is a petition for certification; one is a petition for decertifica- 
tion; and the other is a petition to revoke the authority to enter into 
closed shop agreements. So this is nothing new. 

Senator Know anp. I would like to inquire of the chairman, I 
will hold myself in readiness for any questions which the committee 
might have or to follow the procedure which Senator Morse had sug- 
gested on some of these more technical phases of it, to respond to 
the inquiries with a written comment to go into the record. I will 
hold myself available. 

I do not know what the desires of the chairman of the committee 
are, but as far as I am concerned, regardless of the responsibilities as 
minority leader, I think this is of sufficient importance that I cer- 
tainly do not want to delay the proceedings of the committee, and 
I will be available this afternoon if the committee desires to have 
me, or at such other time as the committee may desire. 

Senator Kennepy. The Senator for Arizona. 


QUESTION ON APPLICATION OF INJUNCTIONS 


Senator Gotpwater. There is one question I would like the Sena- 
tor to clear up, because there has been some confusion as a result of 
the last colloquy between the Senator from Oregon and the Senator 
from California, and that is relative to the application of injunctions 
under the language of his section 406. 

I am not a law: yer, but it does not appear to me that your bill has 
any reference to the injunctive processes, and I think it is important 
in this highly technical and legal field that you clear this up. 

I am not suggesting that you do it now. You could if you wish 
to. But I would suggest that it be done in today’s record, because 
as I see it, as I refer back to subsections (b) to (1) of section 10, I 
do not see any chance at all of the injunctive process being used in 


this particular case. I may be wrong. I would like to have it cleared 
in my mind. 


INJUNCTION PROVISIONS IN KNOWLAND BILL 


Senator Morse. Will the Senator yield? 

The Senator referred to the bill of the Senator from California. 
It. says 10 (b) to (1), inclusive, shall apply. Section 10 (1) deals 
with the injunctive process of the Taft-Hartley Act. You cannot 
say inclusive and keep it out. 

Senator Gotpwater. But it refers to paragraph (4) (A), (B), 
and (C) of section 8 (b). 
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Senator Morse. Certainly, trying to press section 10 (e) which now 
applies only to 8 (e) (4) into use. 

Renter Gotpwater. I do not see where it applies. Again I am 
speaking as a layman. I do not see where the language ‘of section 
406 of Senator Knowland’s proposal applies particularly, because it 
says the appropriate provisions of subsections (b) to (1). And 
reading subsection (1), I do not see where it applies in this instance. 

Senator Knowranp. I will say to the Senator, we will be prepared 
to file, and file very shortly, a statement clearing up this point. 

Senator Gotpwarrr. I think it should be done. 

Senator Know.anp. For today’s record. 

Senator Gotpwater. Because I gather that the injunctive process 
could be used, but in reading it I am confused because I do not believe 
it can. 

Senator Morse. Would you yield to me to help Senator Knowland, 
I think, in clearing it up? 

I want you to understand that my point is your bill says to 10 (1) 
inclusive, the only purpose of 10 (1) under Taft-Hartley is for the 
prehearing injunction process. It goes to the whole injunctive process. 

If you do not mean 10 (1), inclusive , strike it. 

Senator KNow:anp. We will file a statement on it this afternoon. 

(The statement referred to and related correspondence appear in 
the appendix. ) 

Senator Kennepy. I have but two questions. 

Page 8, (B) on strike ballots, line 8 provides that the Board shall 
conduct a referendum on the question of whether such strike shall be 
-alled or continued. 


WHO CAN VOTE IN STRIKE REFERENDUM 


I am wondering, in the case of a strike which has been going 
on for some time, if 15 percent of the employees—let us take the 
Kohler strike. Are just strikers permitted to vote in this referendum 
or sign the referendum, or can people who have been hired in place 
of the strikers also sign ? 

Senator Knowranp. Anyone defined as an employee under the 
NLRB, National Labor Relations Act, would be entitled to vote under 
this bill. 

Senator Kennepy. If you take the Kohler strike, after some time 
had elapsed, 15 percent of those employed in the bargaining unit, 
and in the case of the Kohler Co. they were nonstrikers, could file a 
petition ; is that correct ? 

Senator KNow.anp. Well, under the National Labor Relations Act 
as it now stands, employees who have been replaced are no longer 
employees under the act. 

We did have, as you will recall, an amendment for which I think 
the Senator voted, and I did, too, on economic strike rules, which, if 
passed, would cover that point. I tried to add the section to the 
bill. I guess the Senator did not vote for it, because he was voting 
against all amendments, but I at least voted to clear up that matter. 

Senator Kennepy. I will say to the Senator I do not think that is 
provided in your bill, is it ? 

Senator Knowtanp. No. But it is provided in another bill, and 
I supported that provision, which I voted for on the floor last week. 

Senator Kennepy. It is not in this bill. 
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VOTING BY NONSTRIKERS 


Senator Morse. Will the chairman yield ? 

The question is very important. If I understand the Senator from 

California correctly, he opens it wide open, and your nonstrikers, 
your scabs who have been hired in the meantime, then, under this 
provision are going to be in position to take over, and it is said it is 
not antiunion. 

Well, I cannot imagine a more dangerous antiunion provision than 
that. 

Senator Kennepy. I would say to the Senator that it seems to me 
this would, I must agree with the Senator from Oregon, this as it 
stands, without the other section which is not in this bill, would pro- 
vide for the instruction for a strike almost immediately once the 
employer has replaced the strikers 

Senator Know.anp. I willsay to the Senator 

Senator Kennepy. And the strikers would be denied the right to 
vote, and the new people would 

Senator Know.anp. If the Senator can indicate, or does in due 
time, they are prepared to report out my bill, I will be glad to stipulate 
that section for which I voted last week will be included in the bill. 

Senator Kennepy. Well, I think that would be a definite improve- 
ment on this. 


REFERENDUMS ON WIDE VARIETY OF MATTERS 


The only other point, Senator, is on page 5 of the bill, which in 
section 404 (a) (2) (B) talks about where the referendum can be 
called on any proposal specified, such as “attendance at union meetings, 
picket-line duty, performance of services on behalf of the labor organ- 
ization, contributions, welfare activities, distribution of literature, sup- 
port of political or ideological causes, issues, parties, platforms, or 
candidates, lobbying or legislative activities, or other matters relating 
to the conduct or activities of members of the labor organization.” 

That is an extremely broad area in which a petition can be filed by 
15 percent. 

It says 

Senator Know. AND. I might say, Senator, it is internationally broad 
to give the unions, the members of unions, the rank and file members, 
control over some of the extracurricular activity that has been going 
on, and practically all of these matters have been specifically men- 
tioned to me in letters from union members themselves who have shown 
where they have had assessments for political purposes levied against 
them without their consent, and have had other activities practiced 
which they do not believe represent the majority of the union. So it 
is broad intentionally. 

Senator Kennepy. I understand. 


LOOSE LANGUAGE IN PENALTY PROVISIONS 


Section 412 provides the sanctions and penalties, and it provides in 
412 (a) (2): 


A labor organization or its officers are failing to carry out a proposal favored 
by a majority of those voting in a referendum conducted under section 404, are 
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carrying out a proposal disapproved by a majority of those voting in such a 
referendum, or are otherwise disregarding or failing to comply with or give effect 
to the wishes of such majority as disclosed by the vote in such referendum. 

Then down at the bottom it provides rather broad penalties. The 
area involved is extremely broad. The language, I would think, is 
rather loose here. I do not think it contains the word “willfully” 
here. As the area that could be dealt with could be extremely vague, 
it would be possible, it seems to me, that the union, unw ittingly or 
unknowingly, could get into a good deal of difficulty. 

Senator Knowtanp. This, of course, does not carry a criminal pen- 
alty, but it does, as long as they are in violation—and it would only, 
again, happen in the event that the members, following the filing of a 
petition, should have voted by majority vote for a certain policy that 
the officers ignore, and only during the point of time that they are 
ignoring the provisions of the law and the action by their members will 
they lose their rights, and once they have come into compliance they 
would be restored. 





PENALTIES FOR UNKNOWINGLY BREACHING AGREEMENT 


Senator Kennepy. Well, I will just say to the Senator that the area, 
the things which are covered in that first section which could be called 
by 15 percent of the members, is such that the possibilities of the union 
officials unknowingly breaching the agreement would subject them to 
serious penalties not comparable with the kind maintained in the next 
section which provides for willfulness. 

I will say to the Senator, I have been up in the batter’s box on this 
question of making proposals, and it is difficult to make proposals 
which can stand up against criticism. I have attempted to make a 
couple of proposals myself which have not met with altogether whole- 
hearted approval. 

I understand the problem, Senator, but I think it indicates the neces- 
sity of subjecting all these amendments to the most careful scrutiny ; 
and, if I do say so, sir, it indicates the wisdom of subjecting these to 
the test of committee hearings rather than attempting to write them on 
the floor of the Senate, where it would not be possible to make the care- 
ful analysis which the Senator from Oregon said this morning was 
necessary. 

Senator Know1anp. I will say to the Senator that I am here as a 
result of the Senate action to explain the bill I have introduced and the 
various amendments which at least were introduced as amendments on 
the floor, and I am hopeful that action can be taken here. 


DIFFICULTY IN WRITING THE PERFECT BILL 


T have, as the Senator, who has had some legislative experience, been 
in the Senate for 13 years, and for 6 years served in the California 
Legislature, and if you wait to get the perfect utopian piece of legisla- 
tion you may wait an awfully long time to get it, and there may be an 
honest difference of opinion as to what would constitute that type of leg- 
islation. 

I do think it is necessary that we properly consider and carefully 
consider and get to the floor what is, in our best judgment, legislation 
which can meet these problems. It may not be perfect. Subsequently 
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amendments may have to be offered, as in the case of the Taft-Hartley 
bill. But if we had sought to get a perfect bill, we probably would 
never have enacted the Taft-Hartley bill up to this time, because the 
Senator from Oregon may seriously differ from the Senator from Ari- 
zona as to what should be constituted in such a bill, and I dare say 
the Senator from Massachusetts might have a different viewpoint from 
either one of them. 

So if we wait to get the perfect utopian piece of legislation, there 
would be a lot of wrongs that would go unrighted. 

Senator Kennepy. The Senator from Oregon. 

Senator Morse. I want to make one comment, because I think it is 
pertinent to the issue the Senator from Massachusetts was discussing. 

think you are right in the particular section of the Knowland bill 
to which you raised objection. It is very important, and I think it 
certainly ought to be narrowed. 


POLITICAL ACTIVITY OF UNIONS 


Let us take the political activity of unions which would be 
included in that particular section. Well, 15 percent, for example, 
could throw a lot of roadblocks in the way of following a political 
action of course that, in the opinion of the overwhelming majority, 
would be in the interest of the union. One State legislature or one city 
council or one session of Congress can wipe out a lot of precious collec- 
tive-bargaining rights in labor legislation. 

Labor has learned it has got to take political action for and against 
candidates for office following a course of action. But here is a 
provision, I respectfully submit, which is going to make it possible 
for a democratic process not to prevail in the union, but for a minority 
to thwart the will of the majority, and 

Senator KNow.anp. Oh, Mr. Chairman 

Senator Morsr. And by all the legal procedures and injunctive 
processes and technicalities they raise here. 

And may I say, in closing, it is also interesting that in this bill 
the Senator from California is providing penalties for unions and 
their officials by enlarging the power of the National Labor Rela- 
tions Board in that respect. 

But note the penalty that the Taft-Hartley law imposes on the 
employer, a cease-and-desist order. Just a nice little cease-and-de- 
sist order, and it hurts him about as much as a fly bite in most in- 
stances, because then, following that, he has got the chance to go 
through all his dilatory tactics in court procedure. 


PROTECTION OF LEGITIMATE RIGHT OF MINORITY 


What I am going to try to do, may I say to my friend from Cali- 
fornia, I am going ‘to try to work out with my colleagues here on the 
committee a bill which will keep these legal procedures at a minimum, 
but at the same time will seek the objective I think we all have in 
mind, of protecting the legitimate rights of the minority, but not 
putting the minority in a position where it can hamstring and con- 
trol.and defeat by dilatory tactics and injunctive processes the will 
of the majority. 
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Senator Knowxianp. Mr. Chairman, I want to make it perfect! 
clear there is not anything in this legislation, to the best of my knowl- 
edge and belief, which gives a minority any right to do any such 
thing. This is to establish the right of a majority of the union to 
run its own affairs, and there is a specific provision on page 6 which 
says: 

No referendum shall be conducted under subsection (a) to amend, modify, 
revise, or veto— 


(A) any decision made by any officer or representative of a labor organiza- 
tion in the course of collective bargaining negotiations with respect to wages, 
rates of pay, hours of work, or any other term or conditions of employment 
which directly affect or involve the duration of the work period or a concrete, 


material benefit or loss to the employees which is measurable in terms of 
money ; or 


(B) any decision the precise content of which is specifically required by the 


constitution, bylaws, or other governing rules or regulations of the labor organi- 
zation ; or 


(C) any decision with respect to any matter which is specifically required or 
prohibited by law. 


Senator Morsr. Will the Senator yield at that point ? 
PURPOSE OF PROVISIONS 


Senator Know.anp. I want to say in all of these provisions it is 
not to give the minority a right to hamstring the proper and effective 
functioning of the union, but it is to assume that the majority shall 
itself not be shackled and taken down paths which the majority does 
not desire to go and would not approve if given a secret ballot to make 
a determination on, and I want the record to be clear in that regard. 

Senator Morse. Will the Senator yield for a question ? 

Take a look at (B)— 


any decision the precise content of which is specifically required by the 
constitution, bylaws, or other governing rules or regulations of the labor 
organization. 

Who is going to determine that? It is what we call a sleeper clause in 
legislation. That is one of the easiest little bits of legal language to 
get around I can imagine. 

Who is going to determine the precise content? Why, you will 
have them in court until doomsday over that kind of a controversy. 
One will allege its precise content, and the other will say not, and to 
court we go, boys, and we drain the union treasury some more. 

Senator Know.anp. Well now, the draining of the union treasury 
has been done on the other basis, also, and this is a case—are you going 
to leave the union member and the rank-and-file member and maybe 
a vast majority of the rank-and-file members where the determina- 
tion of the constitution is going to be left where he has no voice in the 
matter and has no appeal to the courts? 


THIRTY-DAY STRIKE NOTICE 


Senator Morse. I am sure I am not in favor of a little dissident 
group in the union playing footsie any more than I am going to 
require that the union serve a 30-day notice on the employer he is go- 
ing to have a strike. What he can do in that 30-day period to bust that 
union if they cannot act. I know that striking is not pleasant busi- 
ness, but if you are going to preserve this precious right of that 
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economic weapon of free men and women to strike when they think 
an employer is violating their fair rights, you are certainly not going 
to be able to protect them if you let the employer call the game this 
way by giving the employer this advantage of a 30-day notice to 
get ready 

Senator KNowianp. Does the Senator 

Senator Morse. To beat the union in a strike. 

Senator Knownanp. Does the Senator think there is any harm to 
the union member if you have a firm, and let us say there are a 
thousand employees, and maybe they may all be organized employees, 
they may all belong to various unions, and one group representing 
maybe less than 50 of that number is determined to call a strike, that 
there should not be at least 30 days’ notice to permit the other unions 
to sit down and see whether this thing could not be worked out 
without closing down the plant, causing economic harm to a thousand 
<r maybe bringing great harm to the community ¢ 

t seems to me that there is nothing on that basis, if the strike is 
justified, that will be lost in at least giving a 30-day period. And 
the Senator, I know, has a different viewpoint on it, but I think there 
are some people who have a vital interest in this matter, and they may 
all be union people, too, whose interests are entitled to be considered 
over and against perhaps 50 members of the Asbestos Workers Union 
who can close down the whole plant if they want to. 


INDUCEMENT TO COLLECTIVE BARGAINING 


Senator Morse. I will close with this, Mr. Chairman, to say to 
my friend from California that I do not know anything that is 
a greater inducement to cooperative collective bargaining on the part 
of the union and the employer than the right to strike and even the 
limited right to lockout that exists today. 

You are going to get a taste of the lockout power on the part of 
the employer in some of your automobile negotiations, because in a 
very good sense the employers are in a pretty good lockout position 
right now, and I think they will probably use it, either by threat 
or actuality, to work out an agreement. 

But this power to strike and the limited right to lockout are 
two of the great collective-bargaining inducements of this economy. 

You talk about the public interest. Let those of us in the public 
recognize that there are risks we have to incur to be free, and I do not 
intend to impair this precious right of workers and employers to 
strike and lockout. 

But the kind of procedure you have in this bill really in many 
instances will make the right to strike just an empty term and not an 
effective point at all. 

Senator Knowtanp. That is the Senator’s viewpoint. 

Senator Morse. Giving an employer notice and 30 days to get read 
to bust a union, and you would if you pass a piece of legislation spat 
as this, no matter what you think it is, in my judgment will have 
the effect of conferring union-breaking powers. 

Senator Kennepy. The Senator from Arizona. 

Senator Gotpwater. Thank you. 

Mr. Chairman, just to clear up this point about the 30-day pro- 
vision : 
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60-DAY NOTICE UNDER TAFT-HARTLEY ACT 


Is it not true that section 8 (d) requires, under certain circum- 
stances, 60 days’ notice under the Taft-Hartley Act ? 

Senator Knowxanp. Yes, that is correct, in a national emergency. 

Senator Goupwarer. Yes. So that the 30- day provision is not 
unusual. 

Senator Knowxanp. In any case, I guess it requires it. 

Senator Morse. It is limited to a termination of contracts. 

Senator Gotpwarter. You cannot go on strike. 

Senator Morse. During the last 60 days of the contract—— 

Senator Gotpwarer. But the 60 days, that is a normal period for 
a strike to occur. 

Senator Morsr. Not at all. 

Senator Gotpwater. I want to point out 30 days should not be 
shocking, because we have a 60-day provision under certain condi- 
tions. 

Senator Morse. I did my best to prevent its inclusion. 

Senator Gotpwater. Well, it is in there. 

Senator Knowtanp. The 60-day period is required to give notice 
of termination of a contract, and during that period of time a strike 
may not be held, and that is a provision. 

Senator Morse. In your antilabor States, it has worked to the 
great disadvantage of organized labor. 

Senator Know.anp. Well, there is a difference of opinion on that 
point, too, as to whether the public as a whole has some interest in 
these national emergency situations, and paragraph (4) states—— 

Senator Morse. Title IT is national emergencies. We are talking 
title I. That title is not related to national emergencies. 

Senator Know.anp. But paragraph (4) of section 8 (d) says: 
continues in full force and effect, without resorting to strike or lockout, all 


the terms and conditions of the existing contract for a period of 60 days after 


such notice is given or until the expiration date of such contract, whichever 
occurs later. 


DIFFERENCE IN TREATMENT OF UNION AND EMPLOYER 


Senator Kennepy. Senator, you will remember on the floor we had 
a discussion about the language you have at the top of page 21 about 
a fine of $10,000 or imprisonment not to exceed 5 years for anyone 
who seeks to interfere, restrain, or coerce anyone from initiating or 
participating in any of the procedures or activities set forth in the 
foregoing provisions of this title. 

I did point out at that time that section 8 (a) (4) of the Taft- 
Hartley law provides that any employer who discharges or otherwise 
discriminates against an employee because he has filed charges or 
given testimony under this act is subject only to an unfair labor prac- 
tice, and a cease-and-desist order. 

Now, why the sharp difference in treatment ? 

Senator Knowtanp. Well, I would like to give an explanation of 
this section. The objection is made to this provision providing a 
panalty of a fine and imprisonment not exceeding $10,000 and/or im- 
prisonment of 5 years for willfully interfering with, restraining, or 
coercing employees or union ns in their efforts to invoke the 
democratic procedures provided by the bill. 
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The criticism was made that under the provisions of the Taft-Hart- 
ley Act, if an employer discharges an employee because he brings a 
complaint before the National Labor Relations Board, the only 
penalty provided is that the employer shall restore him to his posi- 
tion. 

The section of the Taft-Hartley Act referred to is section 8 (a) (4), 
which provides that it is an unfair labor practice for an employer to 
discharge or otherwise discriminate against an employee because he 
has filed charges or given testimony under this act. 

This subsection of the Taft-Hartley Act, like all of section 8 of this 
act, is not a penal provision, but is one merely remedial in nature. 
It was apparently designed to remedy unfair labor practices by em- 
ployers or labor unions, and, as provided in section 10, the Board’s au- 
thority is limited to the issuance of remedial orders. 


SANCTIONS AGAINST VIOLATION OF DEMOCRATIC PROCEDURES 


Section 412 (c) of Senate bill 3068 applies criminal sanctions to any 
attempt to interfere with, restrain or coerce an employee or union 
member in his effort to invoke the democratic procedures contained in 
the bill, because any remedial sanctions against such conduct would be 
completely and utterly ineffective. 

Thus, in the case of an employee who is discharged from his job 
for filing a petition for unfair labor practices with the National Labor 
Relations Board, an adequate remedy is provided by merely requiring 
the employer to restore the employee to his job and make him whole 
for any loss of pay he may have suffered. 

In the case of an evil such as sought to be eliminated by section 
412 (c) of Senate bill 3068, however, this does not lend itself to any 
such procedure. It would not be possible, of course, to restore the 
broken bones of an employee or labor union members who have 
suffered because they have dared to complain of the dictatorial and 
arbitrary actions of the leaders of their labor unions. 

The hearings of the McClellan committee have shown that this has 
occurred in innumerable instances. 

If it were shown that employers had been in the habit of willfully 
visiting physical violence and injury upon employees simply because 
they dared to file charges against the employer and there was no 
adequate remedy available for such action, Il am sure that the Wagner 
Act or the Taft-Hartley Act would have met the situation with erimi- 
nal penalties and sanctions. 

Senator Kennepy. Well, I will say to the Senator, we will now 
desist. The subcommittee meets again at 2:30 to hear the Senator 
from Arkansas. 

We appreciate the testimony of the Senator from California. G. 
K. Chesterton once said, “Never take down a fence until you know 
why it has been put up.” One of the fences in the Senate has been 
consideration of all of these appropriate matters in committee. I 
think the hearing this morning indicates, and I know future hearings 
will indicate, the great value of having this legislation tested by the 
appreernts committee of the Senate. 

Senator Know1anp. I wish to thank the chairman and the subcom- 
mittee for the hearing this morning. 

(Whereupon, at 1:10 p. m., the subcommittee adjourned, to recon- 
vene at 2: 30 p. m., of the same day.) 
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AFTERNOON SESSION 


Present: Senators Kennedy (presiding), McNamara, Morse, and 
Goldwater. 

Also present: Senators Smith and Allott, members of the full com- 
mittee; and Senator McClellan. 

Senator Kennepy. The subcommittee will come to order. 

The only witness for this afternoon is the chairman of the Select 
Committee on Improper Activities of Labor and Management, the 
senior Senator from Arkansas, Senator McClellan. Asa member of 
the McClellan committee, I am particularly happy to welcome the 
Senator from Arkansas who has done a first-class job and a very diffi- 
cult one, and I think that his testimony will be valuable to the sub- 
committee because he has gone into this area in more detail, perhaps, 
than any other Member of the Senate, certainly, in the last 18 
months, so that I know I speak for myself and for my colleague, 
Senator McNamar: a, who is also on the subcommittee. 

Will you proceed, Senator, as best suits you / 


STATEMENT OF HON. JOHN L. McCLELLAN, UNITED STATES 
SENATOR FROM THE STATE OF ARKANSAS 


Senator McCreiian. Thank you, Mr. Chairman, and members of 
the committee. 

I am indeed glad to have this opportunity to appear before you and 
present my views on remedial legislation in the labor-management 
field. 

The issue that confronts the labor movement in this country, the 
Congress, and the American people is one of the basic moral problems 
of our times. It involves the betrayal of trust by men who are in a 
position where trust is the very essence of their responsibility. 

I make no claim of being an expert in the vast and complicated 
field of labor-management relations. I know that my knowledge 
of this subject with all of its ramifications is quite limited. But it 
does not require detailed knowledge and experience to recognize ordi- 
nary betrayal, thievery, flagrant abuses of power and willful trespass 
upon the rights of others. Those are the principal evils with which 
IT am now concerned, and to which I address these remarks. 


S. 3618, THE M’CLELLAN BILL 


On April 15 I introduced a bill (S. 3618), which was referred to the 
Labor and Public Welfare Committee, and which is now before you 
for consideration. Its provisions are designed to correct some of the 
criminal and improper practices and abuses that have been disclosed 
by the Senate select committee’s investigation of labor-management 
relations. 

I believe this measure presents a sound approach to a proper solu- 
tion with respect to the subject matters with which it deals, and I com- 
mend it to you for your study and consideration of its merits. 

My belief in the soundness of this approach, however, does not imply 
that it is the only possible approach. My convictions as to the prac- 
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tices and evils which must be stopped are strong indeed; but when 
it comes to methods and the legislation needed to prevent such prac- 
tices, I am always ready to listen to the ideas and the solution proposed 
by others who share my convictions and who seek the same objective 
result. 


PROTECTION OF WORKING MEN AND WOMEN 


Furthermore, I am not obsessed by any undue pride in authorship. 
It. is of secondary importance to me—in fact, it is relatively unimpor- 
tant that the name of John L. McClellan be on any bill this committee 
may recommend and report. It is all important, however, that Amer- 
ican workingmen and workingwomen be protected from exploitation 
and betrayal, and that they can be able to rely upon the integrity of 
their leaders, officers, and agents who seek to represent them in their 
economic relationships. In the very great majority of cases, they can 
do that. In presenting this measure, I do not intend it as an indict- 
ment against organized labor, and I make no charge or accusation 
against the union movement as a whole. 

Laws are made and are necessary to protect the majority against 
that small minority that lacks moral standards and who resort to 
criminal acts or unethical conduct to achieve their purpose. 

The Securities and Exchange Act does not imply that most busi- 
nessmen are dishonest. To the contrary, we assume—and so, correctly 
so—that the overwhelming majority of management and business peo- 
ple are honest. 

DISHONEST LABOR LEADERS IN MINORITY 


Similarly, I believe that the great majority of labor leaders are 
honest. But it is the very fact that most labor leaders are honest 
which creates the opportunity for thievery and rascality by a few. 
lf all—or even a majority—of labor leaders were dishonest, the labor 
movement in this country would be doomed to disaster—it would soon 
cease to exist. 

For the thieves, hoodlums, and racketeers who have infiltrated some 
segments of organized labor actually trade on the reputations estab- 
lished by the honorable majority. 


AFL-CIO ETHICAL PRACTICES CODES 


1 am aware that the AFL-CIO had taken commendable steps to 
clean its own house. It has adopted ethical practices codes and estab- 
lished a committee to supervise their enforcement. It has taken strong 
steps to discipline those who are guilty of wrongdoing. 

But the ultimate power of the AFL-CIO is expulsion. It can do 
no more. There are well-known instances in which some unions have 
obtained that degree of strength and power where they can sustain 
themselves outside of the AFL-CIO federation. 

The AFL-CIO can expel them, but it cannot dissolve them. They 
still exist, they still operate, they still commit the same offenses and 
violate every principal of the ethical practices codes with impunity. 
Although expelled from labor’s strongest federation, they are still a 
labor union with all of the authority, power, and privileges that 
legitimate organized labor enjoys today. 
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They are still free to misuse that authority, betray their trusts, 
and abuse those privileges. That disreputable element in labor must 
be dealt with by law. It cannot be adequately dealt with by organi- 
zed labor alone, no matter how well intended to do so. 


STRENGTH OF MODERN TRADE UNIONS 


There was a time when unions were small and weak—a time when 
they were struggling for development and growth and for recognition 
to which they were justly entitled. 

They could then be treated entirely as private associations. But 
that time has passed. The labor movement is no longer in its infancy. 
It has matured. It is today big business that wields influence and 
power over the economic welfare of our people. 

Today, the AFL-CIO claims 16 million members. There are some 
200 international unions in the United States and at least 60,000 local 
unions. There are large and powerful unions outside of the AFL- 
C1O. 

These unions are centered in the basic industries of our country. 
For all practical purposes, Americans cannot work in many industries 
without belonging to a union. 

Some industries, as we know, are covered by union security con- 
tracts which compel membership. In others, the unions have such a 
»owerful voice in wages, hours and working conditions, that it would 
bs unwise, if not stupid, for a man to refuse to join. 

Labor unions are an established fact of modern society. They are 
here to stay, and rightly so, because there is hardly any other way 
in which an independent worker can present his views to his employ- 
ers in mass industry. 

With this great power that unions have, goes increasing responsi- 
bility exercised with integrity. 

In the approach of this problem, I have sought in my bill to avoid 
anything that would impair the legitimate bargaining power that a 
union should have. There should be in labor-management relations 
no undue advantage or any undue handicap on either side of the 
bargaining table. 
| There are certain areas, in which I believe we can all agree, that 
legislation is needed—and needed now. I would list those areas— 

/without attempting to establish priorities—as follows: 





AREAS NEEDING LEGISLATION: 1. UNION FUNDS 


The fact that union funds have been stolen, embezzled, misappro- 
priated, and misused is so well established, that I need not document 
it here. 

The record of hearings before the Senate select committee are re- 
plete with proven cases of lavish expense accounts, false entries in 
the financial ledger, mysterious loans, and downright thievery and 
looting. Union funds are in the nature of a public trust—a trust that 
should be held even more inviolate than money entrusted to a bank. 
The individual has a choice of the bank in which to deposit his money. 

He can decide how much of his money will be banked and the type 
of account in which it will be entered. But union funds are built out 
of dues, assessments, and initiation fees. That money is intended to 
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promote the common objectives of the union members. They cannot, 
with propriety, be diverted to any other purpose. 

The judicious expenditure of those funds must, of course, be left 
to the collective judgment of the members themselves. We must, by 
law, establish conditions under which they will have the full right to 
exercise that judgment. 

We cannot legislate honesty, but we can—and should—condemn, 
prohibit, and penalize such examples or instances of dishonesty that 
we may find. 





2. ELECTIONS 










This area is of vital importance. A union member makes his voice 
heard by his employers through his union. He makes his voice heard 
by the union through elections. 

If the election process is corrupt, the union will be corrupt. If 
union officials are chosen at rigged elections, the members lose control 
and they become the creatures instead of the creators of union lead- 
ership. 

This problem is complicated. Unions differ greatly in their or- 
ganizational structure. Hardly any two are exactly alike. But if 
we do not set standards of honesty and make requirements for proper 
democratic processes in the election of union officers, and have voting 
on union affairs, the abuses we abhor and condemn will increase and 
fluorish rather than diminish or be prevented. 




















3. INTERNAL UNION CONDUCT 






I hesitate to intrude into the internal affairs of unions. Such mat- 
ters, insofar as they can be, should be left to the discretion of union 
members. This is a complicated problem. Nevertheless, it is an area 
where legislation is needed. We should not undertake to dictate the 
decision of union members, but to insure their right and opportunity 
to make decisions, certain standards and procedures need to be 
prescribed. 

There can be little justification for union meetings of which the 
union members are uninformed. 

There is no justification for union meetings held in an atmosphere of 
intimidation. And no union should be permitted to exist which fails 
to hold any meetings at all. 





4. LABOR-MANAGEMENT COLLUSION 











I do not pretend to know the full extent of this practice, but it does 
exist and must be stopped. 

The Senate select committee has ample documentation of the 
“sweetheart contract”; of bribes and solicitation of bribes. In collu- 
sion between management.and labor bosses, the union member is be- 
trayed:; honorable businessmen suffer a competitive disadvantage, and 
the public bears the cost. It is, of course, difficult to prove these cases. 
Such practices are conducted furtively and it is not easy to obtain 
positive evidence of what is happening. 

But the fact that we are confronted with a difficult task does not 
mean that we should fail to approach it. 
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5. UNION TRUSTEESHIP 


There are certain circumstances in which an international union may 
be justified in exercising a trusteeship over one or more of its locals, 


But such authority obviously opens the way for and often may invite 
abuse. 


Under a trusteeship, local union can be completely dominated by top 
management of the international. There must be imposed some 
limitations on the exercise of such authority—some means by which 
the members can make their voice heard and prevent abuse. The select 
committee has developed enough information to justify certain steps, 


but possibly more infor mation is needed before we can find a com- 
plete answer to this problem. 

In order to save the time of this committee, I am having the staff of 
the subcommittee prepare documentation on the five points that I have 
covered in these remarks. I would respectfully ask that this docu- 
mentation, when ready, be placed in the record as a part of my testi- 
mony. 


Senator Krennepy. Without objection, it will be included at this 
point. 


(The document referred to follows :) 
[Memorandum ] 


MISUSE OF UNION FUNDS 


(1) Joey Fay was convicted in 1947 of extorting $62,000 from contractors. 
During the time he was in the penitentiary the union paid his wife $67,800 in 
salaries and bonuses for work she did not perform. In addition, the union voted 
Fay a lifetime pension when he emerged from the penitentiary in the amount 
of $12,600 per year, the cost to the union of which was $105,000. Local 825 
of the Operating Engineers Union also paid out $63,000 in legal fees for Joey 
Fay, bringing the amount of money spent by the Union to a total of $238,000 
for a man who received payments from contractors to chisel on the working 
conditions of the workers whom he had been elected to represent. 

(2) Dave Beck took $370,000 from the funds of the Teamsters Union in 
Seattle, Wash.; $85,000 of this was diverted to Nathan Shefferman, Chicago 
management consultant, to pay for Beck’s personal bills and those of his son 
and nephew. More than $100,000 was diverted to the Lindsay Construction 
Co. of Seattle to pay for the construction of a home for Beck, a swimming pool 
at his home and the homes of four of his associates. Despite the fact that 
Teamster funds were used for the original construction of the Beck home, Beck 
later sold his home to the International Teamsters Union for $163,000. 

(3) Some $95,000 of the funds of the United Textile Workers of America 
were used for Anthony Valenti (the union’s president) and Roy Klennert (the 
union’s secretary-treasurer) to buy themselves homes. In addition, some $60,000 
was spent by Klennert for personal purchases such as a piano, television set, 
air-conditioners, brassieres, and tickets to Broadway shows. 

(4) James R. Hoffa used $85,000 of union funds to pay for union Officials 
who had been convicted of extortion and went to the penitentiary. In all, Hoffa 
misused some $2,400,000 from the funds of Local 299, Joint Council 43, the Michi- 
gan Conference of Teamsters and the Central States Conference of Teamsters in 
such questionable ways as the loan of $50,000 to a Michigan racetrack ; the loan 
of $1,200,000 to a Minneapolis department store which was run by a friend 
of Hoffa’s and which, additionally, was in questionable financial condition, and 
during part of the time being struck by a fellow-AFL union; payment of some 
$90,000 in salaries and expenses to Henry Lower, a Teamster official in Detroit 
while Lower was actually engaged in promoting a Florida land scheme in which 
Hoffa had a personal financial interest; and a loan of $40,000 to a friend who 
was unable to get money from a bank as he had been arrested 22 times. 
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RIGGED ELECTIONS 


(1) Another flagrant example of a rigged election took place in local 3 of 
the International Union of Operating Engineers in San Francisco, Calif. A mem- 
ber of the union election committee testified that some 2,000 to 3,000 votes were 
east and that the tally clerks only counted 500 of these. When the tally sheet 
for local 3, however, was sent to the international office, candidates friendly to 
the business manager of local 3, Victor S. Swanson, received vote totals of 16,000 
and up; those unfriendly, some 400 votes. Swanson actually testified before the 
committee that the ballots were stuffed by local 3 because the other locals of 
the international were doing the same thing. 

(2) The 1956 effort of certain underworld elements of New York City to cap- 
ture control the New York Joint Council 16 of the Teamsters union was based 
on a vote fraud. Locals under the control of John Dioguardi and Anthony “Tony 
Ducks” Corallo were given charters in the Teamsters, even though at the time 
the charters were issued these locals had no members and no contracts with 
any employers. The sole purpose of chartering these locals was because of the 
rule that any local in joint council 16 is entitled to seven votes in a joint council 
election. By chartering these votes, the Dio-Corallo group, which had the back- 
ing of teamsters international president, James R. Hoffa, would be able to cast 
49 votes for his candidate, John O’Rourke, who is now an international vice 
president of the Teamsters. Only a court injunction prevented this vote fraud 
from going through. The 42 of the 49 votes were cast and, as the testimony 
clearly showed, in many instances by men who had previously had nothing 
to do with the labor movement. One officer of one of these New York phony 
locals was recruited in a lower Manhattan bar and taken to the union hall to 
vote. He testified before the committee that he did not recall for whom he had 
cast his ballot because he was too drunk at the time. 

(3) The election of James R. Hoffa as international president of the Teamsters 
was on the basis of votes of delegates selected in direct violation of the interna- 
tional constitution of the Teamsters. A survey by the committee showed that 75 
percent of the delegates to the Miami convention were illegally selected. A glar- 
ing example was the testimony of James Clift, a business agent of local 337 in 
Detroit, who, after answering to the committee that he was a delegate, and after 
being asked when he had been elected, stated to the committee, “I will be tonight.” 
The fact that Clift appeared before our committee on a date which made his 
election as a delegate clearly illegal did not phase him one bit. He said the 
union lawyers would take care of the situation. He was right. He and other 
delegates selected illegally were permitted to vote after Dave Beck disdainfully 
waived the provisions of the constitution. 


LACK OF INTERNAL UNION DeMocRACY AND UNION DICTATORSHIP 


(1) A flagrant example of lack of union democracy is Local 138 of the Oper- 
ating Engineers Union of Long Island. Because of various restrictions, none 
of them having to do with skill or ability, less than 50 percent of the 27 percent 
of the union members of the Operating Engineers can vote in an election for local 
or international officers. One hundred forty thousand members of the union pay 
dues and have no democratic rights. This local has long been the private prop- 
erty of the DeKoning family—first in the hands of William DeKoning, Sr. (now 
deceased), and then passed on to his son, William DeKoning, Jr. As in other 
Operating Engineer locals, the Long Island unit sets up a caste system with what 
is called a parent local and subdivisions labeled “Locals 138—A, B, and C.” Only 
the members of the parent local are entitled to vote in union elections, and the 
testimony before the committee clearly showed that the only way to get into the 
parent local was to be on friendly terms with the DeKoning family. Opponents 
of the DeKoning regime were beaten up and, in many instances, their union cards 
taken away from them so that they could not get jobs. 

(2) James Cross, president of the Bakery and Confectionery Workers Union, 
which has been ousted from the AFL-CIO, railroaded changes in the union con- 
stitution through an international convention. He set up the union executive 
board in such a manner that 75 percent of the board members depended on him 
for a job as international organizers and, therefore, did his bidding in any matters 
he desired. At this convention, Cross said that Roberts Rules of Order had not 
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been written for bakers and confectioners and abandoned all pretenses of parlia- 
mentary procedures in achieving his objectives. Tens of thousands of union 
members in the Teamsters Union, the Bakery and Confectionery Workers Union, 
and the Operating Engineers Union had been reduced to virtual slavery through 
the imposition of trusteeships, often without rhyme or reason. Two locals of 
the Operating Engineers Union have been in trusteeship since 1929. A survey of 
the trusteeship within the Teamsters Union showed that, in many cases, inter- 
national officers of the Teamsters Union had no idea why the trusteeships had 
been imposed in the first place. 


LABOR-MANAGEMENT COLLUSION AND SWEETHEART CONTRACTS 


(1) New York locals of the United Auto Workers-AFL, under the domination 
of John Dioguardi and Anthony “Tony Ducks” Corallo, signed a number of 
sweetheart contracts with small manufacturing companies in New York City, 
which reduced thousands of Negro and Puerto Rican workers to a condition of 
economic misery. In the signing of these contracts, the unions were aided and 
abetted by greedy employers who, in many instances, preferred to make payoffs 
rather than to give their workers a living wage. 

(2) Nathan W. Shefferman, Chicago management consultant, who received 
fees from some of the Nation’s largest corporations such as Sears, Roebuck and 
the Whirlpool Co,. arranged sweetheart contracts on a number of occasions. 
An excellent example involved the Morton Frozen Food Co., a division of the 
Continental Baking Co. at its Webster City, Iowa, plant. Shefferman agents 
first fought off an attempt by the United Packing House Workers Union to or- 
ganize the plant. Shefferman then assisted the Packers Union in signing a con- 
tract with the plant which was clearly insubstantial. The contract between 
Morton Frozen Food Co., and the Packers Union was drafted in Shefferman’s office 
in Chicago and signed in New York City between top officials of the Continental 
Packing Co., and an international vice president of the Bakery Workers Union. 
The local members in Webster City, lowa, did not know any of the provisions of 
the contract until it was handed to them. 

(3) James Cross, international president of the Bakers Union, arranged a 
sweetheart contract for the Zion Industries Co., of Zion, Ill. The contract was 
signed over the protest of the local union members. Cross’ interest in Zion 
Industries was no doubt engendered by the fact that the company’s owner, Martin 
Phillipsborn, Sr., had loaned some $100,000 to Cross. 

(4) In Flint, Mich., a number of small-business men avoided unionization 
by the payments of fees to George Kamenow, the head of the Detroit office of 
Nathan Shefferman’s organization. Testimony clearly showed that union efforts 
to organize these companies ceased when Kamenow came into the picture and 
company officials often willingly paid a monthly fee, plus amounts ranging up 
to $2,000 for “entertainment of the boys.” “The boys” were union officials in 
Flint, Mich. 

(5) Local 813 of the Teamsters Union, headed by Bernard Adelstein, entered 
into collusive agreements with the Greater New York Cartmen’s Association, 
which was headed by Vincent J. Squillante, the self-styled godson of the late 
Albert Anastasia, the lord-high executioner of Murder, Inc. Testimony showed 
that Adelstein’s union was used to punish companies which fell into the disfavor 
of Squillante. Nonunion firms backed by Squillante or favored by him received 
special treatment from local 813. 


ABUSES OF TRUSTEESHIP 


(1) In Pontiac, Mich., local 614 of the Teamsters Union was placed in trustee- 
ship by James R. Hoffa after a number of its top officials had been indicted on 
charges of extortion. Hoffa then placed two of these indicted officials as business 
agents of the local to run its affairs while in trusteeship. Members were not 
allowed to vote on their appointments. These are the same officers who, after 
being convicted and sent to the penitentiary, were the recipients of Teamster 
Union funds mentioned above. 

(2) The International Union of Operating Engineers has been a flagrant abuser 
of the use of trusteeships. Locals 150 and 399 in Chicago have both been in 
trusteeship for 29 years. Testimony showed that local 150 made periodic gifts 
of automobiles to the unions’ recently resigned President William E. Maloney. 
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Any opposition to the Chicago trusteeships was ruthlessly put down. Dennis 
Zeigler, a rank and file member of local 150, who protested too vociferiously, was 
shot down on the streets of Chicago. In Local 399, officials placed in control by 
Maloney to run its affairs, spent $17,000 on such items as—20 pounds of almonds ; 
French pastries; artichoke bottoms; beef livers; champagne; 14 carat gold 
watches ; the mounting of ducks and pheasants and fish and the purchase of golfing 
equipment, 

(3) A Chicago local of the Bakery Workers Union placed under trusteeship 
was looted of $40,000. Some $13,000, appropriated for a “joint organizational 
drive’ was used for the purchase of two Cadillacs for International President 
James Cross and International Vice President George Stuart. Another $10,500 
was spent by Stuart in an “organizational drive’ which was so nonexistent that 
he never mentioned it in his reports to the international, nor was it slightly 
apparent to the owners of the alleged target company. 


Senator McCLet.an. S. 3618 covers all five of the areas I have men- 
tioned. I would appreciate that the bill, together with the analysis 
of it, a copy of which I have presented to each member of this com- 
mittee, be studied carefully. 

I would like to have that analysis made a part of the record. 

Senator Kennepy. Without objection, it is so ordered. 

(The analysis referred to follows :) 


ANALYSIS OF S. 3618’ 


1. The bill makes the following findings : 

(a) That it is in the public interest for the Federal Government to protect 
the rights of employees to organize and bargain collectively and that there 
should be incentives to this end, such as tax exemptions. 

(b) That it is essential to the free flow of commerce and the protection of 
national revenue that labor organizations and their officials “adhere to the 
highest standards of responsibility” to rank and file members. 

(c) That recent investigations have disclosed breach of trust, corruption, 
violence, disregard of the rights of individual members, and other failures to 
observe high standards of responsibility and trust which call for additional 
legislation. 

(d) That the acts described in the preceding paragraph should be deterred 
and penalized. 

2. Definitions used in the act: 

(a) A “labor union” would include any organization or representation plan 
in which employees participate to deal with employers on the normal questions 
of labor-management relations. 

(b) The terms “person” would include individuals, all forms of labor organi- 
zations, all types of business structure, legal representatives, and trustees or 
receivers. 

(c) The term “employer” would include the agent of an employer, including 
a person subject to the Railway Labor Act. 

(d) The term “employee” would include anybody who has stopped working 
because of a labor dispute and would include those subject to the Railway 
Labor Act. 

(e) The terms “commerce” and “affecting commerce” have their customary 
definitions and the term “Secretary” would mean the Secretary of Labor. 

(f) The term “trust in which a labor organization is interested’’ means a trust 
created or established by a labor union with one or more of the trustees as 
members of the governing body and whose primary purpose is to provide benefits 
for the union. 

(g) The term “international union” would include any organization which 
has as members more than one local or constituent organization. 

3. A labor union must be registered with the Secretary of Labor in order to: 

(a) Be certified by the National Labor Relations Board or any Government 
agency as an employee representative. 

(b) To file an unfair labor practice charge with the National Labor Relations 
Board or a complaint with any Government agency. 

(c) Toenjoy customary income-tax exemptions. 


1 The text of S. 3618 appears on p. 152. 
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4, The registration statements filed with the Secretary of Labor must include: 

(a) The name of the union, the address of the principal business office and 
other offices regularly maintained; and statutory authority under which the 
union is organized. 

(b) The charter of the labor union and the bylaws of the labor union. 

(c) The name and title of each of the three principal officers and every other 
officer, employee, agent, representative, attorney, accountant, consultant, or other 
person whose aggregate compensation exceeds $10,000 during the fiscal years. 

(d) The name and title of each member of the board of directors, board of 
trustees, executive committee, or other governing board or committee; the name 
and title of each trustee, or other person responsible for the custody and admin- 
istration of any trust; the compensation paid to all officers and trustees; and a 
union financial statement certified by an independent certified public accountant. 

(e) Registration statements are to be kept current. 

(f) The Secretary of Labor may require the inclusion in financial statements 
of any information required under section 7 of the Securities Act of 1933. 

5. The Secretary may institute proceedings to suspend or cancel registration 
statements on the following grounds: 

(a) False or misleading information with respect to a material matter. 

(®) Failure to comply with the requirements of this act. 

(c) Failure to keep the statement current. 

(d) Failure to place in a union’s constitution provisions required by this act. 

6. Such suspension will continue in effect for a minimum of 90 days and all 


Federal agencies shall be notified. However, the proceedings to suspend a regis- 
tration statement shall require: 


(a) “Adequate notice” to the union. 

(6) A hearing before an officer designated by the Secretary. 

(c) The union can appeal to the United States court of appeals for the circuit 
in which the labor union has its principal place of business or to the United States 
Court of Appeals for the District of Columbia Circuit. The jurisdiction of the 
court shall be exclusive and its judgment final except for appeal to the Supreme 
Court. 

7. Persons who willfully make “any false or misleading statement” in register- 
ing shall be punished by a $10,000 fine and/or imprisonment for 5 years. Pro- 
ceedings to obtain punishment shall be filed by the Secretary of Labor. 

8. The Secretary is granted necessary investigatory powers to investigate any 
complaint. 

9. The Secretary shall make all registration statements and amendments and 
all final reports open to public inspection. 

10. Organizational picketing prior to the holding of a representation election 
would be made an unfair labor practice unless two-thirds of the employees 
eoncerned have requested their employer to recognize the union. 

11. The solicitation of a bribe from an employer by a union official or repre- 
sentative in any labor matter or the offering of such a bribe would be punished 
by a $10,000 fine and/or 5 years’ imprisonment. 

12. False entries in union records with intent to defraud would be subject to 
a $10,000 fine and/or 5 years’ imprisonment. 

13. Upon the filing of a petition by 10 percent of a union, the Secretary of 
Labor would make arrangements for a supervised election to be held to elect 
officers and upon the filing of a petition signed by 10 percent of the members 
alleging fraud in an election, the Secretary would be authorized, after investiga- 
tion, to declare the election void. 

14. Registration with the Secretary of Labor, making disclosures similar to 
those required of labor unions, would be required for any person hired by an 
employer to encourage or discourage an organization of employees or to conduct 
negotiations with the employees on regular labor matters except a regular 
employee of the company, an authorized Government official, a person selected 
jointly by employers and employees, a person whose designation has been made 
known to the representatives of the employees, or a regular attorney. The Sec- 
retary may revoke the registration statement, and those not registered to engage 
in the practices described in this section can be punished by a $10,000 fine 
and/or 5 years in prison for violations. 

15. Every labor union registered under the act must include in its charter and 
bylaws the following provisions: 

(a) Initiation or other fees imposed as a condition to membership in any local 
union shall not exceed 75 percent of the prevailing weekly wage for members of 
the union in a local area. 
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(b) Membership rosters must be maintained by all local unions and open to the 
inspection of all members. 

(c) Dues must be set by a majority of the members entitled to vote at a gen- 
eral membership meeting or a local meeting. (The meeting may set maximums 
and minimums within which a governing body of the union can set dues.) 

(d) Each union must hold a general membership meeting at least three times 
a year with 10 days’ notice for each meeting through the mail with a notice 
including an agenda. 

(e) The three principal officers, board of directors, the executive committee, 
a board of trustees, or members of any other governing body of a local union 
shall be elected at a general membership meeting by secret, written ballot. 
Vacancies during the term, however, can be filled in any manner provided by the 
constitution and bylaws. 

(f) The independent certified public accountants required to certify financial 
statements called for by this act should be elected in the same manner. 

(g) Only one vote is allowed to each member of a local union and no proxy 
votes shall be recognized. 

(hk) Officers and accountants shall serve terms not in excess of 2 years, with 
an additional 3 months to allow for election and qualification of successors, 
and may be removed by the membership but only upon the basis of a notice and 
hearings. 

(4) Local union delegates to a meeting or convention of an international 
union shall be elected by a secret ballot at a general membership meeting, with 
the exception of emergencies. 

(j) Salaries and expense allowances shall be set by majority vote at a general 
membership meeting (although payment of expenses can be made upon the 
basis of itemized vouchers). 

(k) Officers and employees of any local union handling funds shall be bonded 
in an amount not less than the total of all dues and assessments paid by the 
union during the preceding fiscal year, or for $10,000 each, if there is no pre- 
ceding fiscal year. 

(1) Minutes of each general membership, directors’, trustees’, and executive 
committee meeting shall be maintained and open to the inspection of all 
members. 


(m) Detailed financial records of the union shall be kept open to the inspec- 
tion of all members. 


(n) Both minutes and financial records shall be kept open to the inspection 
of all members. 


(o) Both minutes and financial records shall be kept and maintained for a 
period of 6 years. 

(p) Local unions are entitled to maintain a working capital no greater than 
the dues and assessments it received during the latest fiscal year or, if no such 
fiscal year, $25,000. All funds in excess of working capital, other than pensions 
or trusts, shall be held in savings banks on time deposit or invested regularly 
according to the standards that are applied to insurance companies. Financial 
statements should be sent by mail to each member 10 days prior to one of the 
general membership meetings held each year. 

(q) A copy of a collective bargaining agreement made by a local union with 
an employer shall be forwarded to every affected employee within 30 days after 
it is concluded and shall be open to inspection by union members at all times. 

16. International unions (which means any union with more than one con- 
stituent local) must meet the following requirements : 

(a) A convention at least every 3 years to elect officers and governing bodies. 
(b) Every officer must be elected at each convention (with a 6-month hold- 
over provision until a successor qualifies. ) 

(c) Local unions at each convention shall have a vote numerically equivalent 
to their dues-paying membership. 

(d) Election of the officers and governing boards of international unions shall 
be by secret written ballot but vacancies may be filled in other manners pre- 
scribed by the constitution and bylaws. 

(e) The independent certified accountant shall also be selected by secret 
ballot at the convention. 

(f) Salaries of officers and governing boards shall be fixed by majority vote 
at the convention and expense allowances shall be voted in the same way (again, 
however, expenses may be paid on the basis of itemized vouchers. ) 

(9g) A notice and agenda must be given to the secretary of each constituent 
union 30 days prior to the convening of the convention of an international union, 
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(h) Extraordinary meetings of an international union can be held on 15 days’ 
mail notice or 12 days’ telegraphic notice to the secretary of a constituent union. 
The notice must specify the nature of the business at the extraordinary meeting. 

(4) Minutes of conventions, detailed financial records, ete., shall be main- 
tained for the inspection of each member of an international union and records 
may not be destroyed for a 6-year period. Financial statements must be mailed 
to the secretary of each local union 30 days prior to the convening of the con- 
vention. 

(j) All officers or employees who handle the funds of an international union 
shall be bonded for an amount not less than the income of the union for the 
preceding fiscal year or for $50,000 if there is no preceding fiscal year. 

(k) Every international union is entitled to receive from each of its locals a 
roster of the membership of each local not more than 30 days prior to a conven- 
tion or an extraordinary meeting. 

(1) International unions are entitled to maintain a working capital of not 
more than one-half of its dues and assessments for the preceding fiscal year 
or in the absence of such a year not more than $100,000. All funds over those 
amounts, other than pension or trust funds, shall be held in savings banks on 
time deposit or invested in accordance with the laws covering the investments 
of insurance companies. 

(m) A copy of each collective bargaining agreement made by an international 
union with employers shall be forwarded to all employees who are affected 
within 30 days and shall be maintained for inspection by the authorized repre- 
sentative of any local. 

(vn) An international union can issue a charter to a constituent union only 
upon written application setting forth facts meeting the international’s member- 
ship requirements for constituent unions. 

(0) No international union can assume a directorship over a local for more 
than 1 year unless the majority of the members of a local present at a general 
membership meeting duly called, with notice, vote by secret, written ballot to 
continue the directorship for an additional year. No extension of the director- 
ship can be for more than a year and must be renewed at a general membership 
meeting if it is to be continued. The directorships shall be required to meet all 
the provisions of this act covering ordinary union governing bodies and shall be 
bonded for not less than one-half of the total dues and assessments paid by the 
members of the local during the preceding fiscal year. 

17. The following provisions are applicable to both local and international 
unions: 

(a) All secret ballots must be preserved for 1 year. 

(b) Union funds may not be used to promote the candidacy of any person 
for union office or any issue upon which the union will vote. (Such funds may 
be used, however, for notices and factual statements of issues. ) 

(c) Union funds cannot be used to create an organization or a fund except 
by a majority vote of a quorum of the membership of a union. The vote shall 
be by written, secret ballot and a financial statement upon it shall be submitted 
as a part of the union’s annual financial statement. 

(d) Regular union funds shall not be loaned to any responsible union official 
or to any enterprise conducted by an official or in which an official has an interest, 
except in corporations whose securities are listed on a regular stock exchange, 
banks or insurance companies operating under Federal or State regulations, pub- 
lic utilities, investment companies registered under the Investment Company 
Act, which are exempt from this section. 

This section does not apply to pension or similar funds established for the 
benefit of union members, credit companies organized for the benefit of the union 
members, and all companies organized to promote the objectives of the union. 

(e) Union officials shall be immediately suspended on conviction for crimes 
involving diversion or acquisition of funds, and persons convicted of any crime 
which makes them ineligible to vote in the State where the crime was committed 
shall be ineligible to serve as a union official. 

(f) No collective bargaining agreement shall be effective unless a referendum 
by written, secret ballot has been conducted among the employees at least 30 
days prior to the effective date of the agreement and a majority of the employees 
voting in the referendum approve. Five days’ notice must be given of the refer- 
endum to the affected employees. 

(9g) A union can call a strike only when a majority of the affected employees 
have voted in favor of the strike by secret, written ballot in a referendum called 
30 days before the strike is to begin. 
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Senator McCrietian. Thank you. 

I can well appreciate that it may need some modifications, but 
basically it is sound and certainly moves in the right direction. 

I can see no reason for partisanship on the issue of protecting Amer- 
ican citizens from exploitation by thugs and hoodlums. There can be 
no excuse for it, and I believe this is a job which we should be able to 
get done acting and working together. 

The distinguished minority Jeader has offered a bill and has made 
suggestions that have attractive features. 

The Senator from New York has put forward some proposals based 
on his long experience with such matters. The chairman of this sub- 
committee has advanced ideas which should receive careful atten- 
tion—some of which I have not covered in my presentation. 

Other members, including the senior Senators from New Jersey and 
South Dakota, also the junior Senator from Arizona, have bills 
pending. 

I believe this committee should, and I am sure it will, study each one 
carefully and weigh the proposals they contain. 


NEED TO OBTAIN EARLY CONSENSUS 


I am not here today just to stress only my bill. 

It is my experience that the best and most effective legislation grows 
out of the widest area of understanding. Therefore, T hope that this 
committee will proceed as quickly as possible upon those things where 
we all agree. 

We will encounter, of course, controversial areas. It will take much 
debate to dissolve some of the controversies, but I see no reason why 
we cannot proceed as rapidly as possible within the areas that I have 
outlined. 

I do not expect that your committee can, nor should it, at this time, 
undertake to report out legislation in every area where legislation 
may be needed. 

Some of those areas where practices are questionable, definitely re- 
quire further information and study. I can well foresee that some 
legislation that may be desirable will have to be deferred until the 
next session of the Congress. 


INTRICATE AND COMPLICATED PROBLEM 


I may say, Mr. Chairman, that this problem is so intricate and so 
complicated that in some areas particularly we should not undertake 
to act hastily. 

We need to make thorough search and try to appreciate before we 
act what the consequences of a given action would be. 

But we do have clear, positive evidence of certain practices that 
exist, and which no honorable American can condone. With respect to 
those practices, I believe we have a responsibility to act—and that 
means a duty to act—to legislate with respect to them at this session 
of the Congress. 

Mr. Chairman, in conclusion, I will repeat here now what I said 
to you at the luncheon table a few moments ago. I certainly do not 
envy this committee its task. When you undertake to legislate in this 
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area in this field it gets so complicated at times it seems to me it needs 
the wisdom of a Solomon to find the right answers. 

But as I said, the fact that we have a difficult task does not mean 
that we should not try to meet our responsibilities. Thank you very 
much, Mr. Chairman. 

Senator Kennepy. I want to thank you, Senator, for your testi- 
mony. As I understand it, you will be providing additional data on 
these five points which will be available to the committee? 

Senator McCie.ian. Yes, I would like to say this, Mr. Chairman. 
I believe it was last Thursday or Friday when I was advised that my 
testimony would be desired this morning by the committee. 

Over the weekend I had other obligations and commitments, and 
actually I concluded the dictation of this statement at 8:30 last night 
before 1 caught a plane—I was up all night—to get here. 


CONFLICT OF INTEREST 


Senator Kennepy. Senator, do you think it would be worthwhile 
writing into legislation the prohibition against conflict of interest? 
In other words, it would provide that the head of a union, if he owns 
a substantial interest in the company for which he is also the bargain- 
ing agent, that that information should be disclosed ¢ 

Senator McCretian. I think so. I think we have instances of that. 

I know we have uncovered some practices in that area that I think 
are reprehensible. I think there are conflicts of interest. I do not 
see how one can represent the union and at the same time be borrowing 
money from a management that the union has a contract with. It 
certainly opens the door to temptation for the leader of the union to 
consider his own interests rather than that of the men he represents. 


LABOR CONSULTANTS 


Senator Kennepy. Senator, on page 27, line 12, I note you exempt 
attorneys from the report or requirement for registration under the 
labor relations counselors. 

Senator McCrietian. That is where they have their regularly 
retained counsel. That is what we have in mind with that. 

Senator Kennepy. It seems to me that we had some experience with 
attorneys which was quite unfortunate. I am not sure whether the 
overall impression which was made before our committee would justify 
them being exempt from the same requirements that we would place 
on labor relations counselors, many of whom are attorneys performing 
other functions. 

Senator McCiertxan. The real purpose of that exemption is this: 
Here is a company that has its regular firm of attorneys and retains 
them by the year to represent the company in all matters. We are 
seeking to get after those folks who make as their profession or their 
vocation, dealing in labor-management relations and representing 
both sides, sometimes at the same time. 

Senator Kennepy. “Title ITI,” it says— 
shall not apply to services proffered or rendered by (i) any person so designated 
by Federal, State, municipal or any governmental authority so to act, (ii) any 


person generally or on any particular occasion authorized directly or indirectly 
so to act by the conjoint action of an employer and employees, (iii) any person 


et 
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designated by an employer so to act provided such designation has been notified 
to the representatives of the employees, and (iv) any attorney representing such 
employer in advising upon or conducting negatiations with, or participating in 
litigation against, such employees. 


DETAILED REQUIREMENTS 


It seems to me this bill goes into quite a good deal of detail in requir- 
ing reports and so on from the unions, including the election, for 
example, of accountants. I would think that we might consider the 
desirability of having a report from the attorneys representing the 
unions and the employer’s disclosures. 

Senator McCietian. Attorneys, of course, are licensed to practice 
law, and as long as they are just practicing law, their actions are 
known. But you will remember we had some instances in the course 
of testimony we have heard where people were employed, and they 
were not known to be representing the company. It is designed to 
try to do something about that practice. Again, as I said in my 
remarks, this bill certainly is not perfect, and you may study it and 
find that it needs modifications. 

I do believe—I am convinced as of now—that this bill is the right 
approach, and with proper modifications and implementations it 
should go a long way toward correcting some of the evils that we 
have found. 





ORGANIZATIONAL PICKETING 


Senator Kennepy. Senator, on page 21, line 19, on the question 
of organizational picketing prior to election, you suggest— 

a petition signed by at least two-thirds of the employees of such employer. 

That isa high percentage. 

Senator McCuentan. It is, and, Mr. Chairman, the percentage there 
indicated, of course, is in the nature of a suggestion. But I do believe 
if you are going to permit just an action by a petition or by a card 
signed, that it should require more than a bare majority. Often you 
can induce people to sign a petition or a card or something that they 
might not be anxious to sign if they had the same opportunity to ex- 
press their wishes by ballot. They would probably express them 
altogether differently. There ought to be some variation there. 

Senator Kennepy. It says he can carry on picketing on or about the 
premises prior to the holding of an election. I would think that 
requiring two-thirds signatures prior to the holding of an election 
even would just about eliminate or ganizational picketing. 

Senator McCieiian. I just take this position. I do not believe that 
they should have a right of organizational picketing. Now there may 
be some exceptions, but certainly not until a majority of those working 
people say, “We want this union as our bargaining representative.” 
If a majority can be gotten by election, the provisions in my bill 
would never have to be invoked at all. 


AFL-CIO ETHICAL PRACTICES CODES—-ADEQUACY 


Senator Kennepy. Senator, do you think that the AFL-CIO ethical 
practices code, to which all unions which are affiliated with the 
AFL-CIO must now subscribe or suffer expulsion, which provide 
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detailed standards for the conduct of union affairs—do you feel that 
those codes are sufficient ? 

Senator McCietian. I read those codes when they were first issued. 
At the time I was very favorably impressed with them and I know of 
nothing since to indicate that they are not definitely good in all re- 
spects. The only position I am taking with respect to the code is that 
possibly it would be sufficient, but let me point out to you that the 
AFL-CIO has, as I have stated here, expulsion as its final power. 
That is all it can do. You have got some leaders today who, at least 
I am convinced, are not the right sort of people to lead a labor union. 
They have been expelled, but they are still operating. They can still 
do everything that they have done in the past. They are still a great 
power. 

They are a labor union. The AFL has expelled them. That is to 
its credit. But if they continue those practices, they are still a menace 
to organized labor, itself, to decent, honest labor, and also to this coun- 
try, and I think you have got to have some law to deal with them. 


USE OF UNION FUNDS IN UNION ELECTIONS 


Senator Kennepy. I think, Senator, your language on the use of 
union funds for union elections attempts to reach a pretty important 
problem: Misuse of money in the case, say, of Jimmy Hoffa’s local 
of some money to be spent to elect union officials in other locals in 
different parts of the country. 

I think that the language you suggest which would prohibit the use 
of union dues for that purpose might be a very important area. 

Senator McCietian. If you have, for instance, a union in trustee- 
ship, the trustee handles everything. Or, if you have a union where 
there are really no democratic processes observed, the leaders can take 
money and actually use it in a way to promote their election to some 
higher office in the organization. Ithinkthat is wrong. If they want 
to get up a campaign fund—I think we had one testifying 

Senator Kennepy. The UAW in the Kohler case. 

Senator McCietian. Yes; where they had a flower fund, as they 
called it, where people contributed. It is actually, as I interpret it, 
just a political fund. They had factions in their group and one fac- 
tion was in power. It wanted to stay in power, and they said at least 
that they raised the money by voluntary contribution. In my judg- 
ment there is nothing wrong with that. But to take money out of the 
treasury to go and elect an officer in another State or somewhere else 
I think would be wrong. 





DESIRABILITY OF DETAILED REGULATION OF UNIONS 


Senator Kennepy. The last question which I have is if you have 
secret elections, you set up procedures which would provide for the 
membership to have an opportunity in reasonable intervals to vote for 
officers. 

Then there comes the question as to whether we should go into as 
much detail as suggested in the latter part of your bill and how funds 
should be invested and selection of accountants and all, whether that 
is not putting the Federal Government into too much detail in the 
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management of a union which might be unnecessary if we provided 
for other provisions on such a secret election to make sure that at least 
the officers of the union represent the majority of the union. Then 
I would think we could pretty well let them run their own affairs, 
provided those elections are secret, and come at reasonable intervals. 
Senator McCretian. The only thing I think of about an election— 
we have problems with elections i in polities a as you know—is to insure 


isall Ts am seeking. 


Senator Kennepy. That is correct. 

Senator McC.ietian. If this won’t do it and you have got a better 
way, I accept it. . 

Senator Kennepy. That is correct. The only question would be 
then, if you do have that, whether it would be wise to go into the 
detail which is provided 1 in the latter part of your bill which I know 
seeks to accomplish beneficial things, but which would make the 
Federal Government a very close participant. 

Senator McCLeLtitan. You mean where they supervise the election ? 

Senator Kennepy. I am talking about election of accountants, for 
example. 

Senator McCietitan. Well, that may be a little extreme, but bear 
this in mind: The accountants are very important in getting proper 
and accurate financial accounting and reporting. 

Senator Kennepy. My timeisup. The Senator from Michigan. 


REGULATION OF IMPROPER MANAGEMENT PRACTICES 


Senator McNamara. Mr. Chairman, I just have a couple of ques- 
tions. I would like to ask Senator McClellan this: In your reference 
to conflict of interest, I think frequently we found in your committee 
hearings that this conflict of interest was one that did not apply just 
to one side. 

We found that management in some instances was just as guilty as 
the representatives of the union we had before us, and I expect that 
your legislation would recommend equal treatment as far as manage- 
ment and labor is concerned. 

Senator McCiettan. That is correct. There is no doubt about it. 
If management is loaning money or granting favors to a labor leader 
simply to get advantages in return, why he is equally guilty. 

Senator McNamara. We had some instances of briber y, and I am 
sure that you agree that bribery takes two, and that they are equally 
guilty, or at least both are guilty, whether you consider the equality of 
the thing or not, and I am sure that legislation we consider should deal 
equally with both of the people involved in br ibery. 

Senator McCietian. This bill deals with both of them equally—— 

Senator McNamara. That isall, Mr. Chairman. 

Senator McCLe..an (continuing). Insofar as I know how to write 
a provision like that. 

Senator Kennepy. The Senator from Arizona. 

Senator Gotpwarer. I[ have no questions. 

Senator Kennepy. The Senator from Oregon. 








256 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


DESIRABILITY OF HEARINGS 


Senator Morse. Mr. Chairman, I have a series of questions I want to 
discuss with Senator McClellan, but before I take up the questions, I 
want to say to the Senator that I think the tenor of the statement that 
he has read to the committee today is deserving of high commendation. 

Senator McCrieiian. I thank the Senator. 

Senator Morse. You and I can disagree as I think we will in some 
particulars as to procedures for accomplishing certain objectives, but 
we certainly couldn’t possibly disagree on the m: ijor objectives you set 
forth in this statement today. 

In fact, it is that attitude which you have expressed in this state- 
ment that I heard you express before that was very instrumental in 
my taking the rather determined position I took on the floor of the 
Senate a few days ago in trying to get this whole labor legislation 
problem before this committee with the kind of reasonable hearings 
which was mentioned the other day. 

Mr. Chairman, I recognize that the difference we have before us 
probably have more influence on the final legislation that comes out of 
this committee than anyone else. 

His views carry great weight with all of us, and I think there is 
much to be gained from him in open discussion with him on certain 
points that are raised by his legislation. 

The Senator from Arkansas is an exceptionally able lawyer. Asa 
lawyer he shares my view I am sure that when we come to the prep- 
aration of a case, we are seeking in our research to find out what the 
law is that is applicable to the facts in the case, and there is one thing 
we must all be willing to do, and that is to adjust our theory of the 
case to the law as we find it and apply the facts accordingly. 


STUDY OF COMPLICATED LEGISLATION 


Senator McCieixian. If you will pardon me for interrupting, dur- 
ing the recent debate on the pension and welfare fund bill I took the 
position that legislation of this magnitude, as complicated as it is, 
even trying to do the minimum things that sometimes needs to be 
done, has to be studied. 

Otherwise you get a monstrosity on the statute books. Senator, 
I can’t, I know, answer all of your questions now. You ask questions 
here that really need some studies. I would be glad to take the record 
and then supply the answers to them. 

Senator Morse. That is the very point I was about to make, Mr. 
Chairman. I want to work very closely with Senator McClellan on 
the legal research that I think is going to have to be done in connec- 
tion with this bill, as it will have to be done in connection with Sen- 
ator Knowland’s bill and other bills. 

I would have the subcommittee keep in mind at all times the fact 
that we are writing legislation here in this subcommittee, in these 
hearings, on one of the most complicated and technical phases of 
American law, and it is not going to be an easy task, but it is going 
to require, Mr. Chairman, to try to reach some meeting of minds as to 


at least the author’s meaning of certain language that they use in 
their various bills. 
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And so, with the permission of the Chairman, I have a very brief 
statement I want to read into the record as a basis for some questions 
I want to ask the Senator from Arkansas, 

Senator Kennepy. You may proceed. 


NECESSITY OF CAREFUL HEARINGS 


Senator Morse. Mr. Chairman, at the outset I wish to comment 
upon the complexity of the legislative proposals now before the sub- 
committee. 

The press and the public and sometimes Members of the Senate 
believe that a modification by legislation of laws governing labor- 
management relations a simple thing. Much of my professional life 
and quite a bit of my time as a Member of the Senate has been devoted 
to the subject and I must observe that legislating in this field is ex- 
tremely difficult. 

The interrelationship of the statutes and decisions is very involved. 
At the Federal level the basic law is the so-called Taft-Hartley Act 
which was a graft upon the Wagner Act. For more than 21 years 
NLRB decisions have been involved in the interpretation of these two 
laws, and they must be carefully considered in many instances in re- 
spect to any legislation this subcommittee now writes. 

In addition there is the Sherman Act, the Clayton Act, Norris- 
LaGuardia Act, Railway Labor Act, and decisions relating to labor 
relations under those laws. 

To a limited degree the Bacon-Davis and the Walsh-Healy Acts are 
affected by proposals pending before this subcommittee. Beyond 
that there are State court decisions dealing with union internal af- 
fairs, the rights of members, trust laws, contract law, and antitrust 
law, the little Norris-LaGuardia Act, State labor relations laws, all 
of which can be affected by proposals before us. 


OMNIBUS LABOR BILL IMPOSSIBLE BEFORE ADJOURNMENT 


I comment on your statement, Senator McClellan, that it does not 
follow that we can possibly write an omnibus labor bill between now 
and the time of adjournment that is going to cover all of the problems 
that confront us in this field. 

But we certainly have the duty to write some legislation and vote 
on it before adjournment, in regard to the major abuses the Senator 
from Arkansas and others have been pointing out. 

You will recall that in 1947 I said to the labor leaders of the country 
in those hearings, “What do you propose by way of legislation that 
will correct abuses that have been brought out in this committee?” 

At that time their position was they proposed nothing. In fact, 
they took a rather adamant position. They felt that no legislation 
was necessary. I warned them then in the hearings, and it is a matter 
of record, that if they didn’t come forward with some proposals they 
were going to get some bad legislation. I happen to be one of the 
people who think that is what happened to them. 

TI am glad to see now, however, the responsible labor leaders of the 
country have been cooperating with the Senator from Arkansas. They 
have been cooperating with this committee and I think before,we get 
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through, Mr. Chairman, we have the right to expect some rather 
specific proposals from labor as well as from management in this 
eld. 
Now the Senator from Arkansas, with many other Senators includ- 
ing myself, was persuaded that these complexities made it necessary 


and desirable to have the committee consideration of the v arious 
legislative proposals. 


PROMISE OF POSSIBLE DISCHARGE MOTION 


In fact the Senator from Arkansas joined with me on the floor of 
the Senate the other day in support of the notice that I served on the 
Senate that if it should come to pass that any attempt was made and, 
it is beyond imagination that it would be made, but I believe, however, 
in putting to rest any fears that some people seem to have, any attempt 
would be made to bottle up legislation in this committee and no report 
would be made to the Senate, that as a member of the committee I 
would move to discharge this committee on June 10. 

The Senator from Arkansas supported me in that position, and very 
properly said in effect that, if for any reason I overlooked that service 
of notice, he himself would move to discharge the committee from 
further consideration. I am not going to overlook it but I am going to 
look to the Senator from Arkansas the support which I know I will 
get if it comes to pass that we have to use that procedure in order to 
get some legislation before the Senate. 


PURPOSE OF QUESTIONS 


Now I want to say to the Senator that in asking the questions which 
I shall put to him, proponents of other bills and other witnesses, I 
wish to emphasize that my intent is to explore and reach the purpose 

and the potential legal effects of the proposals and not to be technical 
and picayune about it. Many of the questions may appear to be tech- 
nical but I would emphasize ‘that they are of major importance to the 
proposals in question. 

Many of the questions will be of such a nature that I want the 
Senator from Arkansas to know that I raise them on the record. 
Then the Senator from Arkansas will be free to file a memorandum 
for inclusion in the record covering any of the legal phases of it that 
may require legal research on the part of the staff members of his 
committee.® 

I turn first to this matter of registration of labor unions. I propose, 
Mr. Chairman, that you stop me at the end of my time and then go to 
the next member of the committee and then I will come back and 
pick up. 

Senator Kennepy. Senator Yarborough, have you any questions? 

Senator YarsoroucH. Mr. Chairman, “unfortunately, I was called 
to another meeting on the agricultural problems and I did not get 
to hear the paper ‘of the distinguished Senator from Arkansas, and 
I wave my time back to other members of the committee. 

Senator Kennepy. Senator Morse. 

Senator Morse. Any time the Senator from Arizona wants to inter- 
rupt, will he please do so. I think this examination of mine is going 
to take half an hour. 

Senator Gotpwater. I am most patient. 





® Printed in the appendix. See listing in the table of contents. 
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REGISTRATION OF LABOR ORGANIZATIONS 


Senator Morse. I take up first, Senator McClellan, the section on 
registration of labor unions. Section 101 requires that if a union 

whose activities affect commerce is not properly registered it cannot 
be certified as the representative of any Senaglinyete before the National 
Labor Relations Board or any other department or agency of the 
Government, or cannot file charges or complaint with the Board or 
any department or agency of the Government. 

Now, I wonder whether this language would include the courts? 

Senator McCrieiiAn. Include the courts? 

Senator Morse. Yes. 

Senator McCrie.ian. I wouldn’t think so. It doesn’t specify courts. 
It says agencies of Government, speaking of the executive branch of 
the Government. 

Senator Morse. I asked the question for clarifying purposes. That 
is the answer that I expected, but I thought we ought to have that 
in the record. 

Senator McCretuan. If there should be any doubt about it, a simple 
modification would take care of it. I don’t think you could or should 
prohibit people from going into court if they have a legal right. 

Senator Morsr. I am raising it also, Senator, for the legislative rec- 
ord because you make the legislative record in the committee as well 
as on the floor. 

Senator McCieLuan. Yes. 

Senator Morse. I raise this question because section 301 of Taft- 
Hartley makes unions suable and they can sue in cases involving 
alleged breach of the collective bargaining agreement. 

Was this section in any way meant to be affected by your provision ? 

Senator McCLetian. Whethe they could be sued ? 

Senator Morsr. Yes. 

Senator McCLeLian. No, sir; I wouldn’t think it would be affected. 
This specifically says what they cannot do if they are not registered, 
and it doesn’t say that they could not be sued. That is not included 
in this. 

MUTUALITY IN DRAFTING LABOR LEGISLATION 


Senator Morse. One of the things I always watch out for in the 
dr: afting of labor legislation is the matter of mutuality, where there 
is a common problem to both management and unions, to make certain 
that the language in the bill is mutually applicable to employers as 
well as to unions. 

In regard to this matter, I raise the point whether or not there 
might be some question of mutuality if the union cannot sue, hence 
in fact does not have an enforceable agreement, and whether the 
employer would continue to have the r ight to sue. 

Your testimony is that you have no intention of limiting in any 
way the right of the union to sue. 

Senator McC LELLAN. No, sir; the union’s limitation in judgement is 
not precluded here. It is not restricted from bringing any suits they 
want to. It is denied the specific thing set out here and that is all. 
It is not intended to go any further than that. 

Senator Morse. The question to the Senator is only for clarification 
purposes. 

Senator McCiettan. Yes; I know. 
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RECOGNITIONAL PICKETING 


Senator Morssg. So there will be no question raised by anyone in 
regard to the intent: 

Section 8 (b) (4) (C) of Taft-Hartley makes it an unfair labor 
—— for a union to picket an employer for recognition if another 
abor organization has been certified. This provision was for the 
protection of employers. 

Now, if a union which is a noncertified one, or later becomes certi- 
fied, does not register, would the certification under your bill be good 
under section 8 (b) (4) (C) # 

Senator McCiexxan. I will have to give that question some study. 
I can’t answer at the moment. 

Senator Morse. That is perfectly satisfactory to me. I raise it for 
the record and suggest that a memorandum be filed on that question. 

Senator McCriexxian. Yes; I will be glad to. 


REGISTRATION OF UNIONS 


Senator Morsr. The language of section 101 of the bill says “no 
labor union which is not registered shall, one, be certified.” Does this 
mean that an already certified union shall lose its certification ? 

Senator McCietian. What line are you reading from? I am hav- 
ing a little difficulty following you. 

Senator Morse. Page 5 of the bill, line 10— 

No labor union engaged in commerce, or any of whose members, or any of the 
members of a local or constituent unit of which, are employed by a person who 
is engaged in commerce or in a business affecting commerce, shall—(1) be 
certified or recognized as the representative of any employees by the National 
Labor Relations Board or any other department or agency of the Government. 

I am raising the question as to whether or not the language of 
section 101 of the bill which says that no labor union which is not 
registered shall be certified means that one already certified will lose 
its certification ? 

Senator McCretxan. I believe it would lose its certification if it 
didn’t comply within the time prescribed by the bill, which I think is 
90 days, and I am certainly of the opinion that 90 days should be 
increased. 

I think that is too short a period of time. There is no question 
about that in my mind. The 90 days is in here and I didn’t take it out. 
But I think ultimately that it means whenever this went into effect, 
90 days, 6 months, or 1 year afterward, they would have to register 
or they would lose their certification. It would be treating them all 
alike. That is the intent of it, and I think that is correct. 

Senator Morse. I am glad to get your intent clear because as the 
record now stands it means that a union already certified by the 
National Labor Relations Board would lose that certification unless it 
complies. 

Senator McCuiexiian. Unless it came into compliance with this 
act, yes. 

Senator Morsr. With your act? 

Senator McCretxan. Yes. 
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2FFECT OF CONTRACT BAR ON THE M’CLELLAN 
REGISTRATION REQUIREMENT 


Senator Morse. Now under both the Wagner and Taft-Hartley 
Acts, the NLRB has held that it will not conduct a representation 
election if there in force a valid collective bargaining agreement of 
reasonable duration. 

This is called the contract bar doctrine. Let us assume, Senator, 
that an employer has a 2-year contract with a union. Toward the 
end of the first year the union loses its registration status under your 
bill. Ordinarily a rival union’s election petition would not be timely. 

Under section 101, would the NLRB order an election because the 
union coud not be recognized as the representative of any employees 
by the NLRB? 

Senator McCriexian. That will have to be studied, Senator. 

Senator Morse. I will be very glad to have a memorandum filed on 
that question. 


RATIFICATION OF COLLECTIVE BARGAINING AGREEMENT 


Next, on a related issue, schedule A, part 3 would require ratification 
by employees of the collective bargaining agreement 30 days prior 
to the date such agreement is to go into effect. This, too, would have 
an effect upon the operation of the contract bar doctrine. 

In effect, this creates a 30-day gap between contracts, because if 
there is not immediate agreement or an automatic renewal c lause, there 
is a 380- or 35-day period during which another union can file a petition 
under section 9 of Taft-Hartley. 

Now, in view of the 30-day limitation on contracts going into effect, 
would not this language create difficulties with regard to terms which 
by agreement are to be retroactive? 

What effect would this referendum scheme have on automatic re- 
newal clauses or partial reopening clauses for the renegotiation upon 
demand of either party on limited issues covered by the contract ? 

Senator McCietian. I don’t know. It may do some violence to 
that and it perhaps should be modified. 

Senator Morse. Let’s work on it. 

Senator McCLe.uan. Yes. 

Senator Morse. I only raise the question for the record. I am rais- 
ing it not only for help from you but for help, may I say, to the gen- 
tlemen behind me on the staff of this committee. 

Senator McCie.uan. Certainly; I undertstand, Senator, and that 
is why I was so strong for hearings on these measures. 

Senator Morse. I “want to Say now to the staff members that the 
senior Senator from Oregon isn’t raising a single legal question here 
for the record that he doesn’t expect a lot of midnight oil work from 
the staff behind me trying to get the answers to, because I am going 
to doublecheck my own opinions about this. 

But I also wanted to make it a matter for the official record so 
that the authors of these bills could cooperate with them, too. 


STRIKE VOTES AND REFERENDUMS 


Next, Senator, subsection (f) and (g) of part III wherein the bill 
only is ‘part of schedule A. 
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Schedule A in turn is binding only upon unions which register, and 
it spells out what must be in their constitutions and bylaws. 

Yet (f) says— 
no collective bargaining agreement shall be entered into by a labor union un- 
less there is a referendum— 
and (g) says— 
no strike shall be called or sanctioned by any local or international union un- 
less there is a strike referendum. 

I want to repeat that because this is the essence of my question. 

Senator McCietitan. Where are you in the bill, so I can follow it? 

Senator Morse. The last two pages of the whole bill, Senator, 
schedule A. 

Senator McCieitan. Yes; I find it. 

Senator Morse. (f) is on page 49 and (g) is on page 50. 

Senator McCietian. I find it. 

Senator Morse. Let me repeat the question, because it is technical. 
Subsections (f) and (g) of part IIT are in the bill only as part of 
schedule A. Schedule A in turn is binding, I gather, only upon unions 
which register to spell out what must be in the constitution and by- 
laws. 

Yet (f) says— 
no collective bargaining agreement shall be entered into by a labor union un- 
less there is a referendum. 

(g) says 
no strike shall be called or sanctioned by any local or international union un- 
less there is a strike referendum. 

Now these subsections are in terms of general provisions binding 
upon all unions. Yet the scheme of the bill would seem to make 
them apply only to a union which registers. The penalty for non- 
registering is nonavailability of the Board and other Government 
agencies. Am I correct in that assumption ? 

“Senator McCiewian. That is correct. 


STRIKE BALLOTS 


Senator Morse. Now the strike ballot provisions raise some ques- 
tions in addition to those that I raised the other day on the floor of the 
Senate. This version, it seems to me, requires a vote in each unit 
participating in such strike and the majority of employees in such 
unit has voted in favor of such strike. 

This language seems to me, if I interpret it correctly, says that 
where there are more units than 1, that is where more than 1 local 
or more than 1 employer is involved, each unit must approve. 

Now, presumably, each in which there is a majority can strike, but 
in those in which the majority votes against that strike, that par- 
ticular unit cannot strike. 

Now I raise this hypothetical—it is not too hypothetical in some 
cases but I raise it as a hypothetical here—in posing this situation 
which occurred to my knowledge in Buffalo, New York, and Chicago. 
Three different strikes involved three different unions. 

The Buffalo case went to the Supreme Court, so this is a problem 
of quantitative and qualitative importance. In each case there had 
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been multiemployer bargaining. The union struck individual mem- 
bers of the multiemployer group. The employer group did not want 
to be whipsawed by this union action, and so it locked out all the 
employees of all the member plants to protect the multiemployer 
unit, they said. 

The Supreme Court said that this was legai for the employers to 
do under Taft-Hartley. It is the established law of the land. 


HYPOTHETICAL SITUATION 


Now let us assume in a strike vote the majority of the employees 
in some of the plants voted for a strike and the majority in the other 
plants voted against it. The farmer struck the employer. Would this 
not have a bearing on the remaining employers right to lock out! 
Here you have got a multiemployer situation. Some plants voted to 
strike and some plants voted not to strike. Those that voted to strike 
struck. The others did not. Would this now put the employers in the 
position where they could no longer protect themselves with a blanket 
lockout ? 

Senator McCietitan. At this moment I do not know. 

Senator Morse. Let’s you and I work on that some more and you 
‘an submit a memorandum for the record. 

Senator McCLeLian. Yes.?° 

Senator Morse. It is going to have quite an effect, it seems to me. 

Senator McCietian. I think I get the problem that you raise here, 
that you point out. 

As the bill is now drawn, I can’t tell you just what effect it would 
have. 

Senator Morsr. I am curbstoning, and as a lawyer you know just 
how dangerous that is. I am curbstoning, but I have a hunch that 
there would be a lot of employers letting the Supreme Court decision 
stand as it is rather than by legislation modify the situation, so that 
the next time it got to the Supreme Court the rule would have to be 
different. 

Senator McCieitian. Yes. 


ANOTHER HYPOTHETICAL SITUATION 


Senator Morse. Take an employer, Senator, with many plants in 
different States bargaining with different locals of the same interna- 
tional union for the various plants, which is pretty common. 

What is the result if a majority in some plants vote to strike and 
the others do not? Let us say that the struck plants produced goods 
essential to the operation of the nonstruck plants, and they must be 
closed too. Would not the employees at the latter not be strikers, and 
so eligible for full unemployment compensation and perhaps supple- 
mentary employer compensation as well ? 

Of course this can be pretty expensive for the employer if he got 
caught in that bite, as we say. 

Senator McCLe.ian. Yes. 

Senator Morsr. What would you say of the plants which do similar 
work—only some are struck. The employer shifts production to the 
plants not struck. Under my reading of the Board and court deci- 
sions such as the Ebasco Services and Royal Typewriter cases, the 
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striking locals could picket the nonstruck plants. The provision does 
not deal with these complicated Taft-Hartley problems in my opin- 
ion, but I would like to have you look into it and I will further. 

I am going to have to be pretty careful that we are not writing 
language into this bill that would have a great effect on the Ebasco 
Services case and the Royal case when it may not be intended by you 
at all to have that effect. 

I throw this out as a typical kind of a problem that I think we have 
got to watch out for in this bill. 


TRUSTEESHIPS 


Now turning to another matter, schedule A, part IIT, subsection (t). 
It deals with limitations upon trusteeships by international unions. 
It does not give such power, as I read it, to impose trusteeship by or 
upon the regional State or district council, which can pose the same 
problems as locals. 

Was this strict limitation intended or did you really mean to in- 
clude trusteeship upon regional, State, or district council ? 

Senator McCietian. This would only cover it now I believe as to 
locals. Is that your question ? 

Senator Morse. Yes. 

Senator McCietian. That is my recollection. 

Senator Morse. That is what you intend ? 

Senator McCrie.tian. That is what I intended, because I don’t say 
that maybe it shouldn’t be applied anywhere else, but I think now 
this would only apply just to the locals. 

Senator Morse. I raise that because I think sometimes some of our 
difficult trusteeships cases are those that involve trusteeship of joint 
councils. 

Senator McCietian. Yes. 

Senator Morsr. Trusteeships over district councils are sometimes 
the most necessary. 

Senator McCie.txian. Your idea is that possibly in that area, if we 
are going to legislate in that area, that should be broadened so as to 
include the upper 

Senator Morse. I don’t know if it should be broadened but my first 
desire was to find out whether that was your intent. 





SENATOR M’CLELLAN’S INTENT 


Senator McCietian. That was my thought at the time. You see, in 
writing legislation like this—I am not experienced in the labor field 
or with labor laws—I was trying to reach what I knew had been an 
evil, that is placing trusteeships over locals and keeping them there 
indefinitely, taking the assets of the local and diverting it to some pur- 
pore, sometimes to their own. I was trying to reach that particular 
thing. 

Semele Morsg. May I say, Senator, I am sure you are experienced 
on this matter. This is another one of those fields in law which the 
more I study it the less I know, because you get these intertwining 


complexities that I am pointing out here today and they become pretty 
puzzling and confusing. 
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But of one thing I am certain: That if we can reach agreement on 
definition and upon objective, I don’t think we will have very much 
trouble getting some legislation that will be pretty fair. 


TRUSTEESHIP OVER DISTRICT COUNCILS 


On this matter of trusteeships over district councils, for ex- 
ample, the constitution and bylaws of unions are so different. More 
power in some unions is given to the district council than in others, 
with the result that there are instances, because of the sweeping power 
of the district council, where it might be very wise to have the trustee- 
ship doctrine which you have in “aind apply to the district council 

rather than just the locals. 

Senator McCie.ian. I don’t recall, Senator Morse, that we ran into 
that with respect to district councils. We did, of course, with respect 
to locals, and that is what I was trying to reach. 

Senator Morse. Now the provision permits that initial trusteeship 
for 1 year, with no method other than a vote of the local to end it at the 
end of a year. Some of the State courts have dealt with trusteeship 
oroblems, and have prevented them where reasonable purpose has not 
cain shown. 

Is there a danger that one of the effects of this provision would be to 
oust State courts of jurisdiction ? 

Senator McCieixian. I don’t think so. That isn’t the intent of it, 
but this doesn’t deprive them of any right that they have in the courts. 
That isn’t the intent of it. But the local itself—in other words, their 
power to impose is limited to 1 year. That is what it means unless the 
membership then feels they want it continued. 


POWERS OF STATE COURTS IN TRUSTEESHIP 


Senator Morse. You would have no objection—of course, it would 
be submitted to you for your comment—you would have no objection 
to the drafting of language that would leave no room for doubt? 

Senator McCLELLAN. Oh, no. 

Senator Morse. As to the power of the State courts? 

Senator McCie.ian. I think it should be, Senator. That just didn’t 
occur to me, but you see what I am trying to do here is to help the 
members get some power so that they could regain control of their 
union. 

Senator Morse. Further the provision permits continuation for 1 
year if a majority vote of the local approves, in which case the assump- 
tion of such administration shall continue an additional year. I am 
reading from the language of your bill. This seems rather inflexible. 
I don’t think that there is a qualitative test here. ‘There seems no way 
to extend trusteeship for less than a year at a time. 

Would you object to language that would permit them to extend it 


for a year or any part thereof which in the opinion of the majority 
would be acceptable ? 


REDUCTION OF PERIOD OF TRUSTEESHIP 


Senator McCietian. Well, I wouldn’t have any objection to reduc- 
ing the time, but I wouldn’t want to enlarge the time. I think cer- 
tainly 1 year is as long as they should be permitted, the higher au- 
thority, the international, to hold a trusteeship over a local. 
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Senator Morse. Let me give you a hypothetical 

Senator McCuertan. Without again submitting it to the member- 
ship. 

Senator Morse. Let me give you a hypothetical—here is local X. It 
is under trusteeship. It hada president that the international thought 
had absconded with some funds. The international was in the proc- 
ess of giving some hearings. He wants an extension of time for 90 
days to produce some more witnesses who in turn seems to have ab- 
sconded somewhere, and the international is willing to extend the time 
for the trial procedure within the constitution, the grievance procedure 
that they have. 

The local says, “Well, we will be willing to extend it for 6 months but 
we aren’t w illing to extend it fora year.” You have no objection to 
modifying the langu age to make it 6 months? 

Senator McCueLtan. Not at all. The whole purpose is to try to get 
the control back in the hands of the men who support the union. 

Senator Morse. What if the international tells a local that it would 
mean trusteeship if it does not come within compliance of the AFL- 
CIO ethical eae. Apparently a majority present can override that 
determination and end the trusteeship without such compliance under 
the bill. 

Wouldn’t this weaken the international in its attempt to improve 
local standards? 

EXPULSION FROM AFL-CIO 


Senator McCretxian. I don’t know that it would weaken the inter- 
national. The international can be expelled if they don’t comply with 
the code. Did the expulsion of the Teamsters weaken the interna- 
tional ? 

Senator Morse. Well, some might have differences of opinion about 
that. 

Senator McCtettan. That is right. 

Senator Morse. But as you know, the expulsion step is a step of last 
resort. 

Senator McCretian. That is right. 

Senator Morse. Just like the old family problem. You like to keep 
them under the same roof and proceed with corrective remedies. I 
was thinking of this hypothetical. Here is a union with a lot of bad 
actors in it, and the international is doing its best to clean it up, and 
they are holding back on the traces, dragging their feet. Finally, the 
international says: “We are going to remove this trusteeship. We 
are going to remove it next. week, if you will comply with the AFL- 
CIO. ethical code. Until you do we are not going to remove the 
trusteeship.” 

T am raising the question as to whether or not under the language of 
your bill you might really be encouraging the very type of bad stand- 
ards that you seek to discourage by weakening the hand of the inter- 
national in such a case as that. 


PREVENTING ABUSES FROM THE TOP 


Senator McCretxian. Well, I appreciate the point you make. Im- 
mediately it occurs to me though that what we are trying to do is to 
prevent the abuses from the top. That is what we are seeking to do 
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with this language. There is nothing that prevents the AFL-CIO 
or the international union, as the case may be, from ending a trustee- 
ship at any time, but this is trying to get some power back in the 
control of the members so that they could end it. 

Senator Morse. Let me make clear to the Senator from Arkansas 
that the Senator from Oregon is as anxious to prevent the trusteeship 
abuse from the top down as anyone is, and there is evidence that that 
sometimes exists. 

On the other hand, I also know of many, many instances in which 
the—in fact, I happen to think it is the rule and the abuse is the 
exception—in which the international is applying the trusteeship only 
because it is the only possible way it has other than expulsion, which it 
doesn’t want to take because it greatly weakens the collective bargain- 
ing rights of the individuals concerned to expel them and throw them 
out pretty much on their own. 

It is the only way they have of cleaning house with a bad union. I 
want to let the record show I am going to try to work out some lan- 
guage here where your objective is attained, but where you do not put 
the international at the mer cy of the local. 

Senator McCieian. Yes. 


CONTROL FROM THE TOP TO END LOCAL ABUSES 


Senator Morse. Because this is very easy to say: We are trying to 
protect the local. But there are instances in which the local is really 
the bad apple in the barrel, and we do need the exercise of control at 
the top until you get that local cleaned up. 

In the bad cases you will find the majority of the local are bad 
actors, and the international has got to have a considerable amount 
of power there, and I use this hypothetical because I thought it was 
the clearest I could use where they simply say, “Listen, we will take our 
trusteeship off next week if you will comply with the AFL-CIO 
ethical code. We don’t want to keep it on you, but until you do 
comply with it, we are going to keep you under trusteeship.” 

Senator McCretian. Yes, sir. I have submitted for the record a 
staff memorandum on some of these abuses and this was what I was 
trying to get at. 

In Pontiac, Mich., Local 614, Teamsters Union was placed in trustee- 
ship by Hoffa after a number of its top officials had been identified 
on charges of extortion. 

Now he placed it in trusteeship. Maybe that was the proper thing 
to do. I would assume it was. But he immediately turns around 
and appoints the same identified officials as trustees, and then spent 
a lot of the money of the union defending them in court and paying 
them salary while they were serving their term. Those are the things 
we are trying to get at, Senator. 

Senator Morsr. I would say that that is the third hypothetical that 
you and I had reached before we came to one in which the bad actors 
were both at the top. 

Senator McCuetian. Yes. 
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VOTING REQUIREMENTS 


Senator Morsg. Now I turn to another problem, I think raised by 
your bill. The bill has many different majority-vote requirements. 

Section 3 (f) calls for a majority vote of those present at such meet- 
ings to end or continue a trusteeship. 

Section 2 (c) provides for dues payments, calls for a majority of the 
members entitled to vote. Does this mean that a majority of all those 
eligible or does it mean a majority of a whole membership ? 

Santen McCre.ian. As you read it there, those entitled to vote, it 
would mean a majority, I would interpret it, as a lawyer, as meaning 
a majority of all members in good standing and entitled to vote at 
that time, of the entire membership. 

Now maybe that should be just a majority vote without the entire 
membership, but as a lawyer I would interpret it to mean exactly 
what it says. 

Senator Morsr. I would think it would mean a majority of the whole 
membership. 

Senator McCrietian. That isright. 

Senator Morse. But on 3 (f), you require only a majority of those 
present at the meeting. I am raising the question—I have reached 
no final conclusion myself—I am raising the question, Senator, 
whether we shouldn’t take a look at the voting requirements in this 
bill, and see if it is possible for us to adopt a common formula rather 
than a varying one. 

I will give you another example in a moment. I pause for your 
comment. 

Senator McCrietian. My immediate impression is that it should be 
uniform. If it is important enough to vote, have a vote on it, a secret 
ballot, why I think they should all have the same treatment so far as 
T can see now. 

Senator Morse. You don’t have to reach any final conclusion. I 
just raise the point. 

Senator McCriettan. Yes. I don’t know that I intended it to be 
interpreted as I have here interpreted it just now. 


OTHER VARIATIONS IN VOTING REQUIREMENTS 


Senator Morss. Section 2 (3) schedule A dealing with election of 
officers calls for a plurality cast by the members eligible to vote. This 
method also applies to electing convention delegates. Now in both 
2 (c) and 2 (e), votes are required to be cast in person. I find that 
also in 2 (g), votes are to be cast in person. You have already ans- 
wered part of my question with reference to these different voting 
requirements. 

If so, how does one secure a majority of those eligible in view of 
the voting history of unions and other organizations and the general 
public not to turn out at meetings or to the polls. 

In national elections we still run around 50 percent of the voters, 
although I say with some pride that in my election in 1956—and I 
wouldn’t be here if it hadn’t happened—it was about 85 percent of our 
registered voters who voted. 
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But you are dealing here I think with a lethargy that is common 
to the American people, not only as voters in political elections but 
voters in organization elections. 

How many organizations do you and I belong to where there is an 
election of officers where we have a corporal’s guard at that meeting ? 
That is the one meeting they don’t seem to be very much interested in. 

Senator McCie.uan. I am just reading subsection (c) here— 


all bylaws providing for the payment of dues shall be adopted only by a major- 
ity of the members entitled to vote at a general membership meeting. 


Of course he is not entitled to vote under the provision of this bill 
unless he is present. 

Senator Morsg. Yes. 

Senator McCuieutian. He might be eligibile to vote, but he would 
not be entitled to vote by proxy or any other way except by being 
there present. 

Senator Morse. Take a look at 2 (c). I think there we have the 
provision that, on dues payment, it calls for a majority of the members 
entitled to vote. Does it mean 

Senator McCuietxan. That is in (c). That is what I was reading. 

Senator Morse. Those present. 

Senator McCie.ian. They would not be entitled to vote—they may 
be members in good standing, but they are not entitled to vote unless 
they are present at the meeting. They could not vote by proxy. 

Senator Morse. That raises the next question. 

Senator McCue.ian. Yes. 





VOTING BY MAIL 


Senator Morse. In certain trades, highly organized trades, the 
members travel a great deal. For instance, the maritime industry, if 
it were applicable, and it could be true of the railroad industry, but 
let us take the maritime industry. 

In the maritime industry, the NLRB frequently conducts elections 
by mail in representation cases. Of course, absentee ballots are com- 
mon in our State and Federal elections across the country. Why do 
you prohibit voting by mail? I interpret your bill as one that would 
not permit that. 

Senator McCretxan. I would not want to prohibit voting by mail, 
but what we were trying to do here—as I say, it may need some re- 
wording—what we were trying to do here was to keep the power to 
control their money in the rank and file members. 





ORGANIZATIONAL PICKETING 


Senator Morse. I come to my last round of questions on this picket- 
ing matter, in re your limitation on organizational picketing. 

Section 201 of the bill would prohibit picketing for organizational 
purposes or for recognition ees the employer receives from the 
union a petition signed by two-thirds of the employees before an 
NLRB election is held. 

Now the Taft-Hartley law does not require certification pursuant to 
an election as a prerequisite for employer recognition. Indeed, the 
law now requires that an employer recognize in bargaining a union 
which represents a majority. That is a bare majority. 
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I take it that you do not intend your bill would change that, judging 
from the language of the bill, but the two-thirds vote puzzles me, be- 
cause it apparently is designed as a check on the union. 

But let us bear in mind that an NLRB case takes months if an em- 
ployer wants to stall. He has an absolute right to demand a hearing. 
After the hearing he has a time for filing briefs. There is a delay 
until the Board orders an election. 

Then the election need only be held within 30 days after the order 
issues. The employer can then challenge the votes. Challenges may 
be decisive. Then a new and long procedure, as you well know, begins. 

Or the employer can protest the conduct of the election or conduct 
affecting the election, and get more delays. 

An antiunion employer, it seems to me, can—and the case reports 
are full of instances in which this happened—conduct an antiunion 
campaign, fire union sympathizers, demote and transfer them. Yet 
the employees under the proposal of section 201 would not be permit- 
ted to picket while all this was going on. 


SENATOR M’CLELLAN’S INTENTION 


I have two questions to ask. Did you intend it to cover that kind of 
a fact situation, or did you intend it to cover a very limited situation 
where you think that a union, as we say, is trying to use the strong-arm 
tactics to force its way on an employer when they probably do not 
have anybody in the shop that 

Senator McCrietxian. Of course, that is the general objective of it 
in these areas where the actual shakedowns occur. We have had proof 
of it. In a number of instances where they go out and threaten to 
picket in order to shake them down, and if they do not respond they 
do picket, and they can put a little fellow out of business and make no 
effort, maybe they have made no effort whatever, to get the employees 
behind them. 

I am trying to get at those cases which are just flagrant abuses. And 
it was discussed, I believe—maybe you were here—lI discussed the rea- 
son for the two-thirds or for some larger amount than just the ma- 
jority. Because if a majority is all they want, they can get that by 
an election. 

Now whether that should be two-thirds, I said I was not sure about 
that. But I think it ought to be more than just a bare majority if 
they are going to just ask for cards or petitions. 

Senator Morse. I have no more sympathy 

Senator McCieixan. Because I think there would be a little vari- 
ation percentagewise in the number in many instances, in the number 
that will walk in with a secret ballot and vote one way, and those who 
might be persuaded just to sign a card or a petition. 

Senator Morse. I have no more sympathy than you do for the 
shakedown picket line. 








GOOD FAITH ACTION BY UNIONS 





On the other hand, you have a whole body of cases where you have 
good faith action on the part of the union, and you can produce the 
cards which show that a majority want the union, and the employer 
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is using all the legal technicalities of the Taft-Hartley law to drag 
and delay. The union then puts up the organizational picket line. 

I am not so sure that I think it is fair to go as far as you do with a 
two-thirds requirement, but I raise it for the record, anyway. 

Senator McCie.uan. Yes. 

Senator Morsr. One other type of case I would like to give, and 
then I am through, Mr. Chairman. 

Let us take, Senator McClellan, another kind of picket. An ex- 
ample can be found in American Foundries v. Tri-City Central Trades 
Council (257 U. S. 184, 1921), a case in which the Supreme Court’s 
opinion was delivered by the late Justice Taft. 















CHIEF JUSTICE TAFT’S OPINION 






One of the issues was whether the Trade Council, although it had 
no members at the plant, could picket peacefully to protest a wage 
cut among employees doing work similar to work of its own member- 
ship, and I think the language of Chief Justice Taft in that case 
ought to go into the record at this point. He said: 


The argument made on behalf of the American Foundries in support of enjoin- 
ing picketing is that the Tri-Cities Central Trades Council and the other de- 
fendants being neither employees nor strikers were intruders in the controversy 
and were engaged without excuse in an unlawful conspiracy to injure the 
American Foundries by enticing its employees, and therefore should be enjoined. 
Is interference of a labor organization by persuasion and appeal to induce a 
strike against low wages under such circumstances without lawful excuse and 
malicious? We think not. Labor unions are recognized by the Clayton Act as 
legal when instituted for mutual health and lawfully carrying out their legiti- 
mate objects. They have long been thus recognized by the courts. They were 
organized out of the necessities of the situation. A single employee was helpless 
in dealing with an employer. He was dependent ordinarily upon his daily wage 
for the maintenance of himself and family. If the employer refused to pay him 
the wages that he thought fair, he was nevertheless unable to leave the em- 
ployer and to resist arbitrary and unfair treatment. 

The union was essential to give laborers an opportunity to deal on equality 
with their employer. They united to exert influence upon him and leave him 
in a body in order, by this inconvenience, to induce him to make better terms 
with them. They were withholding their labor of economic value to make him 
pay what they thought it was worth. The right to combine for such a lawful 
purpose has for many years not been denied by any court. 






















This is the language that I stress: 





The strike became a lawful instrument in a lawful economic struggle or com- 
petition between employer and employee as to the share or division between 
them of the joint product of labor and capital. To render this combination 
at all effective, employees must make their combination extend beyond one 
shop. It is helpful to have as many as may be in the same trade in the same 
community united, because in the competition between employers they are 
bound to be affected by the standard of wages of the trade in the neighborhood. 

Therefore, they may use all lawful propaganda to enlarge their membership, 
and especially among those whose labor at lower wages will injure their whole 
guild. It is impossible to hold such persuasion and propaganda to be without 
excuse and malicious. 


Now that has been recognized as probably the leading case on this 
subject matter that I have raised, and I want to ask these questions 
about it. 

















PICKETING OF NONUNION RESTAURANTS 










Was Taft wrong, in your opinion, that employees in the same trade 
have an interest in the wages and conditions in nonunion establish- 
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ments in the same community? I want to use a Washington, D. C., 
hypothetical. Let us say that in Washington, D. C., where many 
restaurants are unionized, the union undertakes a campaign of picket- 
ing nonunion restaurants with signs which say, “This restaurant does 
not employ members of the Hotel and Restaurant Workers Union.” 
Now, that is a truthful statement on the picket signs. Are there not 
many members of the public with an interest? In fact, some of them 
prefer to patronize a nonunion establishment, and others will not 
want to do so. 

The theory here is, the sign tells them this is nonunion. “If you 
want to eat in a nonunion place you can; but, on the other hand, if 
you hold to the economic philosophy that you ought to strengthen 
collective bargaining rights, we are advising you this is nonunion.” 

And the result is that some of them will not eat there. Do not 
the union workers have a real interest in telling the public the truth 
that certain restaurants are not union, and would you seek to cover 
that in the language of this bill? 


PROBLEM OF FREE SPEECH 


Senator McCieitan. I do not think so. I would not seek to cover 
that, just a mere statement they are nonunion or advertising “Buy 
union products.” 

I believe in freedom of speech. But I think a picket line placed 
up in front of a business which is nonunion which prevents the ordi- 
nary flow of commerce into that business and from it, or trade, in 
other words a picket line that, as I say, the trucking industry will not 
cross, I think that is a form of force, economic force, that is destructive 
to the freedom of our people. 

Senator Morse. Let me take you a step further in my hypothetical: 
Suppose that some of these nonunion restaurants in fact pay a lower 
wage scale or give less vacation for pay than the union restaurants and 
all the picket signs says is, “This restaurant pays 10 cents per hour 
lower than the union scale.” 

Or “This restaurant gives no vacation with pay. Union restaurants 
give 2 weeks.” Would you let that picket ine—— 


STATEMENTS OF FACTS ON PICKET LINES 


Senator McC.etian. So far as any statement of facts or believed-to- 
be facts, unless it was a willful misrepresentation, any statements of 


facts, that is freedom of speech and I would certainly have no objection 
to their using it. 


But a picket line 

Senator Morse. The picket lines are all statements of fact. On 
these picket lines, I go with you. Everything we say is factual and 
correct. 

Seator McCietxian. I do not think there should be any law against 
telling the truth. 

Senator Morse. Your bill would not cover that? 

Senator McCietian. No, sir. 

Senator Morsr. Of course you and I know in many instances it 
would have a tremendous psychological effect on that employer in 
working out a collective bargaining agreement with the union ? 
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Senator McCieixan. I remember in the Kohler hearings, UAW 
hearings, I do not think it was a matter of record, I do not think 
this is a matter of record, but someone asked me the question about a 
secondary boycott, would I interpret a sign like we have road signs 
saying “Don’t buy Kohler products,” would I want to prohibit that 
in a secondary boycott? 

Well, my answer is “No,” that is freedom of speech. You have a 
right to persuade but when they use force I am against it. 

Senator Morse. Mr. Chairman, I close now perhaps by saying that 
I think the Senator has demonstrated exactly what I indicated in the 
first place, his keen desire to work with this committee in trying to 
solve the type of what some would say were technical problems which I 
raised here this afternoon. Nevertheless, they and others like them are 
the very problems we have got to find the answer to before we submit 
a bill to the Senate. I want to thank the Senator from Arkansas 
very much for his cooperation. 

Senator McCietian. Thank you, Senator. 


DIFFICULT QUESTION OF ORGANIZATIONAL PICKETING 


Senator Kennepy. Senator, this question of organizational picket- 
ing is a difficult one. 

The administration has a proposal on it and I am not completely 
sure myself as to how it is possible to prevent the abuse of the picketing. 
We have had some cases in New York where someone would go around 
to the employer and say if he did not pay a shakedown that they 
would throw a picket line around him; and then the teamsters would 
refuse to cross it and then it would be the employer who would be shut 
down so he would pay off. 

Maybe it is possible to take care of that in the section prohibiting 
any payments to employees or their representatives or any collusion in 
that regard. 


Maybe that takes care of that type of shakedown which we saw 
something of. 

Now the question is whether, as a picket sign maybe is information, 
it also does have an economic effect because union members will not 
ordinarily pass it. So there is strong economic pressure on the 
employer. 


EFFECT ON EMPLOYER 


Now if on the question of representation the employees may be mem- 
bers of another union and decide not to join another union and you put 
a picket outside stating a true statement, at least in the opinion of the 
fellow carrying the sign, and then as I say the Teamsters and other 
unions will not cross it, where does the employer end up in those cases? 

The employees do not want to join union A, and then union A puts 
the picket line around there, or at least puts a picket out there, and 
then no union members will cross the picket line and deliver goods. 

I do think it is a difficult problem to hit this one right on the nose. 

Senator McCieuan. Senator, I do not see anything about labor 
legislation that is not difficult. 
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PICKETING AND FREE SPEECH 


Senator Kennepy. That is correct. The administration’s proposal 
forbids organizational picketing where the employer has recognized 
another union and a representation case under 9 (c) is not appropriate 
or where representation election has been held within 12 months or 
where the picketing unions cannot establish an interest on the part of 
the employees to join a union or where picketing has gone on for some 
time without resulting representation election. We do not want to 
deny the picket the right of free speech but the practical effects of that 
free speech bring an economic pressure to bear on the employer and if 
his employees do not want to join the group that are carrying out the 
picketing it does place him in a position for which he has no immediate 
remedy. 

Senator McCietian. Well, we had instances, you know, where they 
threatened to picket. I cannot recall the name of the firm, but where 
they threatened to picket. 

Rather than to have his place of business close down he just signed 
up all of his members. 

In some instances—at least one instance—I think they even paid the 
dues without the members, his employees, ever knowing they were 
members. 


SANCTIONS FOR VIOLATIONS OF REGISTRATION REQUIREMENTS 


Senator Kennepy. On this question of union finances, both your bill 
and Senator Smith’s bill require sanctions against the union and its 
members for false reporting. 

Now the question is whether we should not apply the sanctions 
merely against the officer who makes the false report. 

In other words, are we not penalizing the entire union for the false 
reporting of an officer ? 

And should we not confine our sanctions to him rather than to the 
union as a whole? 

Senator McCiettan. Well, I would say yes, subject maybe to some 
other circumstances or factors that might be taken into consideration. 

Your criminal, your penalty provisions, of course, would have to be 
applied to the officer who did the false reporting. 

Senator Kennepy. It is also true—I would say on union finances at 
least your bill and the administration bill and the bill I have intro- 
duced are somewhat similar except in the way the penalties are 
applied. 

Senator McCietitan. Yes. The important thing is that we all want 
to keep these folks from being robbed. 


FREQUENCY OF UNION ELECTIONS 


Senator Kennepy. That is correct. 

There is a difference of opinion, of course, on whether elections 
should be held at 3- or 4-year intervals. 

Your bill, I notice, provides 3, I believe that the administration’s 
bill, Senator Knowland’s bill, provides 4 years. 

Senator McC.eitian. Senator, I would not argue on that point, 
whether it is 3 or 4 years. I think that is just a matter of opinion 
and judgment. 
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STRIKE BALLOT 


Senator Kennepy. One of the areas which is of some importance, I 
think, is this question of the 30-day strike ballot. 

I would think our experience under the Smith-Connally Act dem- 
onstrates quite conclusively that strikes are rarely alled without at 
least the support at the time the strike is called of the majority of the 
membership. 

I am not sure that this 30-day provision does not place a burden on 
the union which the facts have not justified. 

Would you care to comment on that ? 

Senator McCietian. No, I know you will study it and you will 
have to relate, you will have to determine just how these things will 
operate, what their consequences will be. I am _ not familiar with 
labor laws, and the practical operation of unions I am not very well 
informed about. 

Of course during these hearings I have learned a lot about some 
abuses that go on, and that is what we are trying to correct. 

Senator Kennepy. Well, I want to thank you, Senator. Do you 
have a question, Senator Goldwater ? 


SELECTION OF CONVENTION DELEGATES IN TRUSTEE UNIONS 


Senator GotpwaTer. Yes. 

Senator, on page 34 of your bill, you provide for the election of 
delegates from locals to the international union. 

In view of what we heard during the course of the hearings before 
your committee, would you be in favor of allowing, of providing in 
your legislation that members of trustee unions be allowed to vote on 
delegates ? 

Senator McCrettan. You mean to select their delegates ? 

Senator Gotpwarer. Yes, be allowed to cast their ballots for a 
delegate instead of having the officers who have been appointed by 
the international pick those delegates. 

Senator McCLettan. You mean allow the membership to select 
their delegates ? 

Senator Gotpwater. Yes. 

Senator McC ietxan. I certainly think that is a better way to do it, 
but I do not know whether this, as written here, I do not know w hether 
this would permit it or not. 

Senator GotpwaTer. Well, it is a little—it does not, the way I read 
it, and in reading the explanation of your bill, the analysis of S. 3618, 
I still do not think that members of'a local under trusteeship would 
be allowed to vote for the delegates. 

Senator McCie.tian. Under this language. 

Senator Gotpwater. Under this language. 

Senator McCLetian. Yes. 

Senator Gotpwarter. It probably should be amended slightly to 
include unions under trusteeship. You will recall that that is the 
source of a lot of power 

Senator McCreixan. That is true. 

Senator Gotpwater. In the international. 

Senator McCietxian. That is true. 














276 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


Senator Gotpwater. Would you be opposed to changing your 
wording so as to include it—— 

Senator McCrietxian. I would not want to make a committal at this 
moment. But I think it is certainly worthy of study and thought, 
and I do not know that I would finally conclude—which way I would 
finally conclude. 

It had not occurred to me in the course of drafting this bill. 

Senator Gotpwater. That is all. 

Senator McCrietian. That is a good thing about these hearings, 
gentlemen, you get these questions all out in the open. 

It makes you think, and then you, in my judgment, come up with 
better legislation this way. 

Senator Kennepy. Are there any other questions? 

I want to thank the members for their participation today. It 
has been most helpful. 

We are going to attempt to conclude these hearings the week after 
next or 1 or 2 days after that. And I am hopeful of meeting morning 
and afternoon during that period. 

Tomorrow, the witnesses in the morning will be Senator Curtis 
and Senator Smith and in the afternoon Prof. Archibald Cox, of 
Harvard University. 

I want to thank especially Senator McClellan for his testifying, on 
short notice, before us, and for his very excellent statement. We 
will appreciate any additional material that he files with us. 

Senator McCretxan. Thank you very much. I will supply the 
response to the questions as soon as I can." 

Senator Kennepy. The subcommittee is adjourned. 

(Whereupon, at 4:20 p. m., the subcommittee was recessed, to re- 
convene at 10 a. m., Tuesday, May 6, 1958.) 


= Printed in the appendix. See listing in the table of contents. 
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PRACTICES AND PROCEDURES 


TUESDAY, MAY 6, 1958 


Unrrep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LABOR AND PusLic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in the Old 
Supreme Court Chamber, United States Capitol, Senator John F. 
Kennedy (chairman of the subcommittee) presiding. 

Present: Senators Kennedy (presiding), McNamara, Yarborough, 
Ives, Purtell, and Goldwater. 

Committee staff members present: Stewart E. McClure, chief clerk ; 
Roy E. James, assistant chief clerk; John S. Forsythe, general coun- 
sel; Merton Bernstein, Michael Bernstein, Ralph Dungan, and Ray 
Hurley, professional staff members. 

Senator Kennepy. The subcommittee will come to order. 

Senator Kennepy. It is my pleasure this morning to welcome 
Senator Smith, who has rendered valuable service to the committee 
for many years and who is the ranking Republican member, and 
who has given this problem a good deal of thought and attention, 
and who has introduced legislation to deal with some of the questions 
before us. So it is a great pleasure to welcome you, Senator Smith, 
and we hope you will proceed in a manner most convenient with you. 

Senator Smirn. Thank you, Mr. Chairman. 

Senator Ives. Mr. Chairman, before we start, I would like to pay 
tribute to Senator Smith. He has been a member of this committee 
since long before I arrived at the Senate, and his knowledge of this 
subject is what I would consider rather profound. 

I think he qualifies as an authority on this subject, and I think 
anything that Senator Smith has to offer should receive our utmost 
attention and consideration. 

Senator Smirn. I thank my distinguished colleague very sincerely. 


STATEMENT OF HON. H. ALEXANDER SMITH, UNITED STATES 
SENATOR FROM THE STATE OF NEW JERSEY 


Senator Smiru. Mr. Chairman, yesterday I asked to put into the 
record the President’s labor message of 1954. 

I put that in because some of the measures now being considered 
and recommended pick up with the message of the President in 1954. 

There has already been inserted in the record the President’s labor 
message of January 23, 1958, which is the most recent message of the 
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President, and which, of course, is the background of the legislation 
that we have introduced. (See p. 6.) 

Mr. Chairman, I am appearing before this subcommittee today to 
focus attention on the 1958 labor program of President E isenhower. 
It will not be necessary for me to go into a detailed explanation of 
the President’s program as Secretary of Labor Mitchell has already 
presented this explanation to the subcommittee. 

May I say, Mr. Chairman, I talked with the Secretary again yes- 
terday and he hopes very much a little later in the hearings maybe he 
will appear again to consider further after he has studied some of the 
testimony that has gone in, the relation of that to the President’s 
proposals. 

I do want to emphasize the importance of giving serious consid- 
eration to the entire program contained in S. 3097, S. 3098 and S. 3099 
which I introduced for the administration. 

Those bills, of course, have been referred to this committee so that 
I assume that it is unnecessary to have them incorporated in the 
record at this point inthis hearing. (The bills appear at p. 6.) 

Mr. Chairman, having served as a member of this committee on 
Labor and Public Welfare for 14 years, and as its chairman for 2 
years, I certainly appreciate the difficulties involved in drafting legis- 
lation in this highly controversial field. 


IMPOSSIBILITY OF MAJOR TAFT-HARTLEY REVISION 


For this reason I agree with the distinguished chairman, Mr. Ken- 
nedy, that in the time available, it is impossible to write a major 
revision of the Taft-Hartley Act, especially if consideration is to be 
given to the recommendations of the McClellan committee dealing 
with the urgent problems of racketeering and union democracy, and 
such testimony as we received from Senator Knowland yesterday, 
and Senator McClellan yesterday in their splendid presentation be- 
fore this committee. 

However, although the administration’s proposals do not contem- 
plate a major revision of Taft-Hartley, some of them are directed 
as specific, longstanding inequities and deficiencies, the correction 
of which are of immediate urgency. 

This being so, I hope that it will be possible for us to deal with 
ine prpposss at this time. The proposals contained in S. 3097, 


3098 and S. 3099, the three bills I introduced, can be summed up 
as follows: 


SUBJECTS COVERED BY ADMINISTRATION PROPOSALS 


S. 3097 is the so-called Labor Reports Act of 1958, and this is the 
principal one of the administration’s proposals. 

I will deal with that more fully a little later on. 

S. 3098 covers the questions of preelection certification of building 
and construction unions, and apprenticeship and training trust funds. 

The preelection certification of building and construction unions 
it will be recalled, is one of the amendments I offered on the floor 
and which was voted down with the idea that it needed to be studied 
in this committee and I am sure that that subject will be studied by 
your committee. 
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S. 3099 covers the following matters : 

1. Secondary boycott. 

2, Recognition or organizational picketing. 
3. Voting in representation election by employees on economic 
strike. And here again we have one of the proposals that I offered 
as an amendment on the floor and which was referred by the Senate’s 
action to this committee to be considered in more detail. 

Some questions were raised as to details of that amendment and 
I think they can probably be considered when we get into executive 
session. 

4. Payments to employee representatives. 

5. Federal-State jurisdiction, the so-called no man’s land. 

4. Elimination of non-Communist affidavit. 

7. Bargaining during the life of the contract ; and 

8. Designation of an Acting General Counsel. 


EARLIER ADMINISTRATION PROPOSALS 


Actually, six of the proposals contained in S$. 3098 and 8. 3099 have 
been previously caeaiee in one form or another by this commit- 
tee. They were included in 8. 2650 which was reported to the Senate 
in 1954; the bill to carry out the Eisenhower administration’s pro- 
gram. Although we reported S. 2650, a bill amending Taft-Hartley 
it was recommitted to Committee by the Senate. 

These previous proposals included the following: 

1. Voting in representation elections by employees on strike. 
. Preelection certification of building and construction unions. 
. Federal-State jurisdiction. 
. Bargaining during the life of the contract. 

5. Elimination of non-Communist affidavit. 

6. Secondary boycott. 

We have, therefore, 6 proposals included in that legislation in 1954, 
so only 5 topics will be new ones before this committee. 


tH Do be 


ARGUMENTS SUBSTANTIALLY SIMILAR 


I would suggest that the arguments for or against these proposals 
will be substantially the same now as they were in 1949 and 1954. 
Since they are already part of the record, I refer to the hearings of 
spring 1949, the hearings held in April 1953, January and February 
1954, and the majority report dated April 15, 1954, which can easily 
be consulted, it should not be too difficult to include these proposals 
in the bill which you are expected to report to the full committee. 

This would seem particularly true since for the most part there is 
substantial agreement among the interested parties as to the form 
and substance of many of the proposals. 

I mention this becanse I think it would save us time in executive 
sessions later. We could go back to the old hearings and have our 
staff pick out any parts relevant to the issue we are discussing. 

I would now like to offer a few observations on a novel field in 
labor legislation : union democracy. 
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UNION DEMOCRACY 


Yesterday Senator Knowland emphasized that he felt this was the 
key to any future legislation and I think Senator McClellan felt 
very much the same way. 

To get self-government into the unions along with proper protec- 
tion for the members we would be moving a long way ahead. 

The McClellan committee investigations have uncovered an area 
which has not heretofore been subject to consideration of this sub- 
committee, namely, the abuses of trust and perversion of democratic 
procedures by some union officials. I fully share the sentiments ex- 
pressed in the policy statement of S. 3454 which was introduced by 
the distinguished chairman, Mr. Kennedy, chairman of this com- 
mittee. 

Senator Kennepy. Senator, as I will have to leave in just a 
moment : I want to thank you for your statement. 

I have read it and I think your observations will be helpful, both as 
to previous reports and recommendations and also with respect to cur- 
rent suggestions you have made. I think these will be most helpful to 
the committee. 

I agree with you that we should, in order to get anything done, con- 
centrate our attention in the areas marked out “by the McClellan com- 
mittee and the administration, and I am glad to see you support that 
point of view. 

Senator Smrru. I feel that is right. 

I do not want to encumber the record here with a lot of testimony 
today. We already have or we may later get amplification by the Sec- 
retary of Labor, and I assume he will be called later in these hearings. 

Senator Kennepy. Thank you. 


AGREEMENT WITH SENATOR KENNEDY’S POLICY STATEMENT 


Senator Smrrn. Thank you, Mr. Chairman. 

I understand why you have to leave temporarily. 

I was just about to quote a statement from Mr. Kennedy’s S. 3454 
I fully share the sentiments expressed in the policy statement of S. 3454 
which was introduced by the distinguished chairman, Mr. Kennedy. 
Our purpose should be, and I quote: 

To assure the honest and competent administration of the financial affairs of 
labor organizations which represent or seek to represent employees in bargaining 
units affecting interstate commerce and to guarantee the members of such organ- 
izations adequate information concerning the management and expenditure of 
the funds of such organization by requiring the maintenance of financial records 
and the filing and public disclosure of periodic reports and by prohibiting certain 
financial transactions creating conflicts of interest; 

To deal with these matters, as well as provide for a secret election of 
union officers, I introduced in January, S. 3097, the administration’s 
comprehensive Labor Reports Act of 1958, and, I am pleased to note, 
its approach is substantially the same as in the bills submitted by the 
chairman, Mr. Kennedy, and somewhat the same as the distinguished 
chairman of the Select Committee on Improper Activities of Labor 
and Management, Mr. McClellan. And after hearing Senator Know- 


land’s statement yesterday, I might add his approach seems similar, 
also. 
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MODERATE APPROACH 


The administration’s is a moderate approach which limits the extent 
of Government interference in the internal affairs of private associa- 
tions, the aim of which would be to assist honest unionists in putting 
their own house in order and keeping it that way. 


I might emphasize here that in my talks with the President and 
Secretary Mitchell, the insistence is constantly being made that the 
unions ought to be encouraged and helped to put their own house in 
order. We should move far enough to insist that they do this and do 
it in a way to help their members attain democracy in their union. 

I believe that the entire President’s program deserves the support 
of everyone interested in promoting a wise labor policy. In particular, 
it should have the support of the great majority of labor union mem- 
bers whom we would all agree are interested in protecting their basic 
rights of the membership from the arbitrary or corrupt few whose 


activities have cast a shadow over the integrity of the entire labor 
movement. 


At this point, Mr. Chairman, referring to this particular bill which 


I have just discussed, S. 3097, I have an explanation here which I would 
like to insert in the record. 


Senator Ives (presiding protempore). Without objection. 

Senator Smiru. I offer this explanation of S. 3097 because this is 
the important new area in this particular series. 

(The document follows :) 


EXPLANATION OF A BILL FOR THE ENACTMENT OF THE Lasor Reports Act or 1958 


This bill would carry out the recommendations of President Eisenhower for 
legislation to provide greater protections for the rights of individual workers and 
the public in the administration of labor organization affairs. 

As recommended by the President, the bill would: 

1. Provide for reporting to the Department of Labor on an annual basis of 
those financial affairs and transactions of labor organizations which should be 
managed and conducted in the interests of the workers represented by such 
organizations ; 

2. Provide for reporting to the Department of Labor on an annual basis of 
information as to the constitutions, bylaws, and organizational structure and 
procedures of labor organizations which govern the rights and obligations of 
their members ; 

3. Provide for appropriate annual reporting to show that labor organizations 
select their officers through secret vote of the members on due notice and not less 
often than once in every 4 years; 

4. Require labor organizations to keep proper records on the matters of which 
reports are required, which are open to the scrutiny of all of their members; 

5. Provide for appropriate disclosure of the information reported by labor 
organizations and ensure that the public interest in carrying out the objectives 
of such organizations in representing workers is protected by opening the reports 
to public scrutiny ; 

6. Require all financial transactions between labor and management repre- 
sentatives which may reflect conflicts of interests in labor-management relations 
to be reported by labor organizations, their agents and representatives, and 
employers ; 

7. Confirm by Federal law the fiduciary responsibilities of persons entrusted 
with the funds of labor organizations and provide for the enforcement of these 
responsibilities through representative suits in the Federal or State courts; 

8. Provide in the Department of Labor a Commissioner of Labor Reports to be 
appointed by the President by and with the advice and consent of the Senate, 
who will be available to the Secretary of Labor for the performance of functions 
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given him by this legislation and by related legislation for reporting and disclo- 
sure of employee welfare and pension plan information ; 

9. Provide the authority necessary for effective administration of the program, 
including authority to investigate violations, subpena witnesses, hold hearings, 
and compel testimony and the production of books and records; 

10. Authorize actions for injunctions against violations. 

11. Provide administrative procedures for withdrawing, in a proper case and 
subject to judicial review, certain rights and privileges where violations amount 
to a willful failure to file a true and proper report. Rights and privileges which 
could be withdrawn for an appropriate period or periods include : 

(a) Recognition or certification pursuant to Federal laws of a labor organ- 
ization as the representative of employees ; 

(b) Access to procedures of Federal agencies such as the National Labor 
Relations Board which exercise decisional functions in labor-management 
relations matters ; 

(c) Tax exemptions provided for labor organizations by the Internal Reve- 
nue Code. 

12. Prescribe criminal penalties for willful violations and other wrongdong, 
including : 

(a) False filing (False Information Act made applicable) ; 

(b) Embezzlement of union funds; 

(c) False entries and wrongful destruction of union books and records; 

(d) Bribery by union or employer representatives in matters affecting 
labor-management relations. 

Through its reporting and disclosure provisions, the bill would open to scrutiny 
of the interested union members and the public those areas in which malfeasance 
and misfeasance by those entrusted with union affairs could otherwise go on un- 
detected with the protection of a cloak of secrecy. Irregularities and abuses of 
the kinds reported in recent investigations can be largely eliminated, without 
the necessity of direct governmental regulation of union affairs, by the provisions 
of this bill which would bring into the open the acts and transactions of a financial 
or procedural nature in which breaches of trust could occur. The fact that these 
acts and transactions would be subject to scrutiny would deter wrongdoing, and 
if it nevertheless occurred, the bill’s provisions would enable union members to 
enforce fiduciary responsibilities for union funds and would authorize criminal 
prosecutions for willful acts in disregard of these responsibilities. Appropriate 
provision for administrative action and for injunctions against violations of the 
law's requirements would further aid the effectiveness of the reporting and 
disclosure program. 

A summary discussion of the bill by title and section follows: 

Section 1 of the bill provides a short title for the legislation, the “Labor Reports 
Act of 1958.” 

Section 2 of the bill consists of the congressional findings and policy showing 
the relationship of its subject matter to the free flow of commerce, the revenue 
of the United States, and the general welfare. 


TITLE I—REPORTING AND DISCLOSURES 


Applicability to labor organizations 


Section 101: This section makes the act applicable to every labor organization 
engaged in activities affecting commerce or affording a basis for exemption from 
taxation under provisions of the Internal Revenue Code. This includes local, 
national, and international unions as well as local, State, and regional confer- 
ences and councils. 


Obligations of labor organizations 


Section 102: Section 102 requires each labor organization to file annually with 
the Secretary of Labor, in the form and manner which the Secretary of Labor 
shall prescribe by regulations, certain reports and other documents concerning its 
organization, procedures, and financial affairs and make copies of these reports 
available to each of its members. The reports required to be filed include copies 
by each organization of its constitution and bylaws together with reports showing 
details of its procedures with respect to such things as requirements and qualifi- 
cations for and restrictions on membership, meetings and elections, selection of 
certain officers and agents, ievying of assessments, imposition of fines, author- 
ization for disbursement of union funds, audit of union financial transactions, 
expulsion of members, and procedure with respect to authorization for bargaining 
demands and strike authorization. 
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organization showing, among other things, the assets and liabilities of the 
organization at the close of its last fiscal year and its financial activities during 
the year. In addition, the reports must contain a detailed explanation of the 
receipt by its officers or representatives of any thing of value from certain 
employers, except transactions permitted by section 302 (c) of the Labor Man- 
agement Relations Act, 1947, as amended. In accordance with the regulations 
issued by the Secretary, the organization must retain the basic records on the 
matters required to be reported for not less than 3 years for inspection by the 
Secretary or members of the organization. At the time of filing, the union must 
certify that not less than once every 4 years the members in good standing are 
permitted, after due notice, to elect their local officers directly by secret ballot 
and to elect their national officers in the same manner or through representatives 
to delegate bodies elected directly by secret ballot. 


| A report concerning its financial affairs must also be filed annually by each 
) 


Reports of labor-management financial dealings 


Section 103: This section requires any officer or other representative of a labor 
organization who receives or gives anything of value either directly or indirectly 
from or to certain employers to make a contemporaneous record of the transaction 
and file a detailed report with the Secretary. Similar records and reports must 
also be made and filed by the employer concerned. No report is necessary, how- 


ever, for transactions permitted by section 302 (c) of the Labor-Management 
Relations Act, 1947, as amended. 


Disclosure of reported information 


Section 104: Section 104 permits the Secretary to disclose publicly the in- 
formation received under sections 102 and 103 and to use the information 
for such studies and reports as he deems appropriate. Any person may inspect 
the material, and copies of any report or document may be obtained upon pay- 
ment of a charge based on the cost of the service. The Secretary may make 
available or require a labor organization or employer to furnish a State agency 
copies of any reports in that State if requested by the Governor. 


TITLE II—FUNDS AND PROPERTY OF LABOR ORGANIZATIONS 


Fiduciary responsibilities 

Section 201: Section 201 places any officer or other representative of a labor 
organization in a position of trust with respect to any money or other prop- 
erty in his possession by virtue of his position and makes him responsible for it 
in a fiduciary capacity. 
Judicial enforcement 


Section 202: This section provides that union members may bring a class 
action in any court of competent jurisdiction for appropriate relief because of 
any act or omission of an official in disregard of any right or responsibility 
under section 201. 

Section 203: Section 203 gives Federal district courts jurisdiction of actions 
under section 202. 


Nffect on State laws 


Section 204: Section 204 makes it clear that this title in no way reduces 
or limits the responsibilities of union officials under State law or bars any 
remedy of union members under State law. 


TITLE IlI—ADMINISTRATION, ENFORCEMENT, AND PENALTIES 


General administration 

Section 301: The Secretary is authorized under this section to administer the 
act and to prescribe such procedures, make such expenditures, and hire such 
personnel as will be necessary to carry out the purposes of this act. 

Section 302: This section provides for the appointment by the President with 
the advice and consent of the Senate of a Commissioner of Labor Reports 
who will carry out the functions delegated to him by the Secretary under this 


or any other law. 
Investigations, administrative proceedings and injunctions 


Section 303: Section 303 authorizes the Secretary to investigate the accuracy, 
completeness, and truth or falsity of information reported under the act. He 
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also has authority under this section to investigate whether any person has 
violated the act and to investigate any other matter necessary to carry out the 
provisions of the act. For the purposes of these investigations, the Secretary 
has the authority to hold hearings, make findings of fact and decisions and 
necessary authority relating to the attendance of witnesses and the production 
and inspection of papers and documents. 

Section 304: Section 304 requires the Secretary to provide for administrative 
proceedings in accordance with the requirements of the Administrative Pro- 
cedure Act with respect to adjudication on notice and hearing in determining 
whether any labor organization or employer has willfully failed or refused to file 
a true and proper report or other document as required by title I. If it is de- 
termined that a party to the proceedings has willfully so violated the act an 
order will be issued imposing for an appropriate period such of the following 
sanctions as may be determined necessary to carry out the purposes of this act: 

In the case of a labor organization, it could be ineligible (a@) to obtain or retain 
a certification or other recognition under Federal law as the representative of 
any employees. (However, nothing in this provision will affect an organization’s 
rights to utilize the services of the Federal Mediation and Conciliation Service, or 
prohibit the Service from providing its services in situations in which such an 
organization is involved) ; (0) to have access to procedures of Federal agencies 
which exercise decisional functions in labor-management relations mattters such 
as the Natioanl Labor Relations Board; and (c) to have an exemption from 
income taxes under the Internal Revenue Code. 

In the case of an employer’s violation, he could be ineligible to have access to 
procedures of Federal agencies which exercise decisional functions in labor- 
management relations matters such as the National Labor Relations Board. 

Upon receipt of notice from the Secretary that a proceeding has been brought, 
any Federal agency which may be required to act or omit to act in accordance 
with a decision or order issued in the proceeding may hold in abeyance any 
matter or proceeding which may be affected by the decision or order until such 
decision or order has been made. 

Decisions and orders made under this section are subject to judicial review as 
provided in the Administrative Procedure Act. 

Section 305 :—This section authorizes legal actions to be brought in the name 
of the Secretary in Federal district courts to restrain violations, compel the dis- 
closure of information required to be filed, or enforce any duty created by this act. 


Cooperation with other agencies 


Section 306: In order to avoid unnecessary expense and duplication, this 
section provides for full cooperation, including working arrangements and the 
exchange of information, between Federal, State, and local agencies. All evidence 
warranting consideration for criminal prosecution shall be turned over to the 
Attorney General for appropriate action. 


Penalties 


Section 307: Criminal penalties are provided for willful violation or failure 
to comply with the provisions of title I and for the filing of false information in 
any report required under sections 102 and 103. 


TITLE IV—MISCELLANEOUS PROVISIONS 
Definitions 
Section 401: This section defines nine terms used throughout the act includ- 


ing “labor organization,’ “employer,” “employee,” “person,” commerce,” and 
“affecting commerce.” 


Effect of other laws 


Section 402: This act does not exempt or relieve any person from any other 
Federal or State law not in direct conflict with it. 


Statutory provisions amended or repealed 


Section 403: This section amends the National Labor Relations Act so that 
no labor organization can be eligible for certification or avail itself of the proc- 
esses of the Board unless it and any national or international labor organization 
of which it is an affiliate can show that it has filed, and made available to its 
members the inofrmation required by this act. This section also repeals section 
9 (g) of the National Labor Relations Act, as amended, which requires a limited 
form of union reporting. 

Section 404: This section contains a separability provision. 
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TITLE V—AMENDMENTS TO THE CRIMINAL CODE 


Section 501: Section 501 amends title 18 of the United States Code to make it 
a felony for any person having any direct or indirect functions in connection with 
the money or other property of a labor organization subject to the provisions of 
this bill to embezzle, steal, or unlawfully take or convert any of the assets of the 
organization. It would also be a felony for any such person to make a false 
entry in any of the documents required to be kept by law with intent to injure 
or defraud the organization or its members, or to destroy any of this material 
without authority. A violation is punishable by a fine of not more than $5,000 
or imprisonment for not more than 5 years, or both. 

Section 502: Section 502 makes it a felony for any representative of employees 
who are employed in any industry affecting commerce, as well as any officer or 
other representative of a union the members of which are so employed, and any 
employer or his representative to offer, solicit, or accept bribes from or to each 
other for the purpose of influencing decisions or actions in labor-management 
relations matters. A violation is punishable by a fine of not more than 3 times 
the amount involved or imprisonment for not more than 3 years, or both. Im- 
munity from prosecution is granted any person required to present self-incrimi- 
nating testimony or evidence before a grand jury or court of the United States 
in a case or proceeding under this section if he is compelled to testify or produce 
such evidence after having claimed his privilege against self-incrimination. 


Senator Smiru. I would also like to call attention to the Congres- 
sional Record of Monday, April 28, when we discussed some of these 
matters in detail. I ask that explanations of all of the 11 amend- 
ments which I offered on the floor during the debate last week be 
placed in the record at this point. These amendments were taken 
right out of the President’s bills that are before us now. 

Senator Ives. Without objection, so ordered. 

(The explanation referred to follows :) 

AMENDMENT NO. 1 (4—-24-—58—D) : VOTING IN REPRESENTATION ELECTIONS BY 

EMPLOYEES ON STRIKE 


This amendment would eliminate the statutory prohibition which bars perma- 
nently replaced strikers from voting in representation elections. 

The President has repeatedly recommended legislative action in the matter of 
voting rights of economic strikers. Ever since the enactment of the Taft-Hartley 
Act, the provision which bars strikers who are not entitled to reinstatement from 
voting in representation elections has been referred to as a “union busting” de- 
vice. It is claimed that under appropriate economic conditions, this provision, 
used together with certain other provisions, could destroy a union. 

This amendment would allow the NLRB to make the necessary determinations 
of eligibility within the framework of the facts of each case and to determine 
the respective voting rights of strikers and their replacements and the timing of 


an election in the manner which would best effectuate the purposes of the 
act. 


AMENDMENT NO. 2 (4-24-58 





G): PREELECTION CERTIFICATION OF BUILDING AND 
CONSTRUCTION UNIONS 


This amendment would authorize the NLRB, under appropriate circumstances, 
to certify unions acting in behalf of employees of employers primarily engaged 
in the building and construction industry as exclusive bargaining representa- 
tives of such employees without a prior election. 

This proposal would require a joint petition by the employer and union in- 
volved asserting present recognition of the union by the employer as the bargain- 
ing representative of his employment and the existence of a collective-bargaining 
agreement between them. No eertification would be made under this amend- 
ment if there was no history of collective-bargaining relationship between the 
union and the employer prior to the current agreement or if there was an allega- 
tion, and the Board found, that a substantial number of the employees in the 
unit in question asserted that the union was not designated or selected as 
bargaining agents by a majority of such employees. 

The effect of this proposal would be to protect voluntary collective-bargaining 
relationships established in good faith without governmental intervention. The 
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proposal protects the right of the employees to be free of coercion in the selec- 
tion of their own bargaining representatives; the will of the employees in this 
respect would be required to be evidenced by a history of prior collective bar- 
gaining between the union and the employer and by an absence of substantial 
objection on the part of the employees in the bargaining unit to certification 
of the union. 

It has long been recognized that the hiring practices and collective-bargaining 
relationships in the construction industry are unlike those in manufacturing 
and in other service industries and are difficult to accommodate under the rep- 
resentation procedures of the National Labor Relations Act. These procedures 
were designed to deal with employment relationships which are of some perma- 
nence and they have proved ineffective where, as in the construction industry, the 
employment is casual and intermittent and the employee may be employed by 
several employers within a short period of time. 

There are advantages which accrue to unions as a result of Board certification 
and, conversely, there are disadvantages resulting from lack of certification. 
Construction unions should not be denied these advantages and forced to suffer 
handicaps solely because of the employment pattern of their industry. Legisla- 
tion of the type proposed by this amendment has been suggested by an advisory 
committee, composed of representatives of employers and employees in the con- 
struction industry, and created to advise the administration with respect to 
amendment of the Taft-Hartley Act as it relates to their industry. 


AMENDMENT NO. 3 (4-—24—-58—F) : PAYMENTS TO EMPLOYEE REPRESENTATIVE 


This amendment would extend section 302 of the Taft-Hartley Act in three 
important ways. It would: 

1. Prohibit unauthorized payments made to employee representatives by em- 
ployer agents or representatives, as well as those made directly by employers. 

2. Cover payments by an employer to other employee representatives as well 
as “to any representative of his employees.” 

3. Prohibit payments by an employer, his agent or representative to an em- 
ployee or group or committee of employees to encourage, discourage, or influence 
other employees of the employer in the exercise of their right of self-organiza- 
tion or the selection of a representative. 

Receipt of any of these payments would also be made unlawful. 

In addition, this amendment would clarify section 302 with respect to em- 
ployer payments to certain apprenticeship and training-program trust funds. 

There are strong indications that in some instances payments, which would 
have been prohibited under section 302 if made by the employer himself, have 
been made to employee representatives through so-called labor relations con- 
sultants and other employer representatives. This proposal is intended to cover 
this and other situations which are apparently not covered by section 302. 

The proposal to extend the section’s coverage to prohibit employer payments to 
employee representatives generally is designed to cover situations in which an 
employer makes payments to an official of a union which does not represent his 
employees, for example, to induce the official not to organize his employees or 
to refrain from other union activities. Such payments are at present not coy- 
ered by section 302. 

There have been disclosures of payments of sums of money to employees, in 
payment for their services, or for disbursement among other employees, to in- 
fluence the other employees not to join a union or to select as bargaining repre- 
sentatives a union preferred by the employer. Proposal (3) is designed to pro- 
hibit such payments. It is not intended, however, to cover the payment of reg- 
ular salary to an employee, such as a personnel or industrial relations director, 
whose regular duties include the shaping of the labor relations policy of the 
employer. 

If section 302 is amended as proposed, it would become a more effective weapon 
against improper employer payments to union official. The need for its enact- 
ment is clear, compelling, and immediate. 


AMENDMENT NO. 4 (4—24—58—-M) : DESIGNATION OF AN ACTIVE GENERAL COUNSEL 


This amendment would amend the National Labor Relations Act to make it 
clear that when the Office of the General Counsel of the National Labor Rela- 
tions Board becomes vacant, the President may designate some other officer or 
employee to serve as Acting General Counsel until a permanent replacement 
is appointed. 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 287 


At this time, when the Office of General Counsel becomes vacant, particularly 
while this body is in session, it is not clear that the President may designate 
someone to serve temporarily as General Counsel until a permanent successor 
is appointed. The act vests in the General Counsel the final authority on the 
issuance of complaints, and it is not clear that this function may be performed 
by any person other than the General Counsel. Because of the importance of 
the position, a careful selection of the incumbent is clearly necessary. This may 
take time. A prolonged period of vacancy could effectively obstruct the process- 
ing of unfair labor practice charges. 


AMENDMENT NO. 5 (4—-24—-58—-K) : SECONDARY BOYCOTT PROVISIONS 


This amendment would remedy certain ambiguities and inequities in the sec- 
ondary boycott provisions of the National Labor Relations Act. It would make 
these provisions applicable to certain secondary activities not presently covered 
and make it clear that they do not apply in situations where the secondary em- 
ployer is not a truly neutral bystander. 

At present it is not an unfair labor practice for a union to threaten a second- 
ary employer with a strike or refusal of his employees to perform services in 
order to force him to cease doing business with another person. Threats of this 
type are an evasion of the secondary boycott provisions. They are more numer- 
ous and often just as effective as actual strikes in attaining the union’s object. 
This bill would correct this omission by making the provisions applicable to ef- 
forts “to threaten, coerce, or restrain’ employers. 

The amendment would also cure the act’s present failure to apply to the in- 
ducement of employees of railroads, agricultural employees, and public bodies 
to refuse to perform services in order to force their employers to stop doing busi- 
ness with a primary employer. This failure is based on the fact that these em- 
ployers and their employees do not come within the act’s definitions 
of those terms. This defect would be corrected by changing, where necessary, 
references in the secondary boycott provisions to “employees” and “employers” 
to “individuals” and “persons,” which have sufficiently broad meanings to bring, 
as they should be, these neutral employers and employees within the coverage 
of the protections of the act against secondary activities. 

The amendment would also bring within the secondary boycott provisions sit- 
uations in which pressure against an employer to cease doing business with 
another is directed at him through the inducement of his employees individually 
to refuse to perform services. Such individual inducements have been held not 
violative of the secondary boycott provisions. However, the cumulative effect of 
individual refusals is no less effective than a concerted refusal to perform 
services. This amendment would deal with such situations by referring to any 
individual as distinguished from employees and removing the reference to a 
concerted refusal to perform services. 

On the other hand, there are situations in which an employer who is not a truly 
secondary employer may undeservedly receive the protections intended for inno- 
cent third parties in labor disputes. The employee who performs for another 
employer, whose employees are on strike, work which the striking employees 
would normally perform is an ally of the primary employer and should not be pro- 
tected from retaliatory union activity for doing so. This amendment, accord- 
ingly, contains a proviso which, under certain circumstances, would make the sec- 
ondary boycott provisions inapplicable to activity directed against an employer 
performing farmed-out work in behalf of a struck employer. 

Another situation in which the secondary employer is not in a strictly neutral 
relationship with the primary employer is one in which they are engaged together 
in work on the same construction site. Where there is a lawful dispute on such 
a site with respect to working conditions there, this amendment would permit the 
union involved in the dispute to extend its pressures to any or all of the other em- 
ployers working on the site. 

While the amendment does not deal specifically with “hot cargo” agreements 
the total effect of its changes to the secondary boycott provisions, particularly the 
one directed against direct coercion of employers, is to prohibit attempts to force 
an employer into entering into or to perform such an agreement. 


AMENDMENT NO. 6 (4—24—58—1I) : RECOGNITION OR ORGANIZATIONAL PICKETING 


This amendment to S. 2888 would amend the National Labor Relations Act 
so as to deal with the troublesome area of recognition or organizational picket- 
ing. Such picketing has been widely condemned, and the hearings of the 
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McClellan committee have revealed instances in which it was used for extortion 
and other illegal purposes. 

There are many who would prohibit recognition or organizational picketing 
completely. The amendment does not do this, but it would restrict picketing to 
force organization or recognition to situations where the employees in question 
have evidenced an interest in having the union as their bargaining representative 
and then would permit it only for a reasonable period of time within which a 
representation election would have to be conducted. 

The amendment would prohibit this type of picketing, unless the union could 
show a sufficient interest on the part of the employees to have the union represent 
them. It would prohibit it after a union has picketed for a reasonable period 
and a representation election has not been conducted in that time. It would 
prohibit it if within the preceding year a representation election was conducted 
and another union or no union received the support of a majority of the em- 
ployees. It would prohibit such picketing where the employer is already law- 
fully recognizing another union. 

The amendment recognizes that the usual remedies of the act, as in the case 
of secondary boycotts, are inadequate in the case of this type of picketing. To 
be effective, a remedy must provide speedy relief by an immediate termination 
of the picketing. The amendment, therefore, would make violation of the pro- 
vision subject to the mandatory injunction provided in section 10 (1) of the 
National Labor Relations Act. 

This amendment to the National Labor Relations Act is needed at this time. 
One of the findings of the select committee is that “the weapon of organizational 
picketing has been abused by some of the unions studied.” It has been used 
to extort funds from management and without the consent of the employees of 
the picketed establishment. 

The right of legitimate picketing must be preserved, but the use of a picket 
line to force upon an employer and his employees a union which is obviously not 
desired by the employees as their bargaining representative is clearly coercive 
and should be restricted. The National Labor Relations Act provides for unions 
orderly procedures whereby they can be selected as bargaining representatives 
and whereby employers can be required to recognize and bargain with them. 


AMENDMENT NO. 7 (4—-24—-58—J) : BARGAINING DURING LIFE OF CONTRACT 


This amendment would amend section 8 (d) of the National Labor Relations 
Act which presently defines the obligation imposed on employers and labor 
organizations by the act to bargain collectively. The policy of the United States 
as expressed in the act is to encourage this method of settling labor disputes in 
the interests of stable labor-management relations. However, the present pro- 
visions of the act have been interpreted to require parties to an existing collective 
bargaining agreement to bargain at any time during the life of the contract on 
any matters which were not the subject of negotiation when the contract was 
made. Such a situation subjects parties to an agreement to continual uncer- 
tainty as to the duration of the contactual relationship. It defeats one of the 
basic purposes of collective bargaining contracts, namely, stability in labor- 
management relations. It, in effect, lends the support of the Government to a 
party who is dissatisfied with the bargain which he has made. 

The amendment would correct this situation. It would make clear that parties 
to a valid collective-bargaining contract are not required to bargain during the 
life of the contract with respect to any modification which would become effective 
before a reopening is permitted by the terms of the contract. The parties, of 
course, could agree to a reopening at any time. 


AMENDMENT NO. 8 (4—24—58-——L) : ELIMINATION OF NONCOMMUNIST AFFIDAVIT 


This amendment would eliminate the present requirement of the Labor-Manage- 
ment Relations Act, 1947, that each officer of a union seeking to use the processes 
of the act file a non-Communist affidavit with the National Labor Relations 
Board. This provision in the past served a good purpose. Among other things, 
it helped identify the unions which were infiltrated and dominated by Communists 
and assisted organized labor itself in its efforts to correct this situation. How- 
ever, there is now in effect the Communist Control Act of 1954 which is specifically 
directed against Communist-infiltrated labor organizations. Because of this act 
the affidavit is no longer needed and its retention only make union officers feel 
that they are unjustifiably being singled out as possible subversives. 
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AMENDMENT NO. 9 (4—24—-58—E) : FEDERAL-STATE JURISDICTION 


There is an urgent and compelling need to eliminate the jurisdictional “no-man’s 
land” that presently exists in labor-management relations. 

The amendment which is proposed would do this by authorizing the States to 
act with respect to matters affecting commerce over which the NLRB has declined 
to assert jurisdiction. 

The matter of the respective jurisdictions of the Federal and State governments 
over labor-management relations affecting commerce has been a complex problem 
ever since the Taft-Hartley Act was passed. It has been made more acute by the 
recent Supreme Court decisions in the Guss and related cases. The effect of these 
decisions is to preclude the States from acting even in those cases in which the 
Board has determined that it will not exercise jurisdiction that it otherwise 
would have. 

This jurisdictional gap must be closed. Where the Board has declined to act 
on the ground that it would not effectuate the policies of the Federal law, the 
States should certainly have the power to do so. 

By making it clear that the States and Territories can act where the Board 


“by rule or otherwise” has declined to assert jurisdiction, we can remedy this 
situation. 


AMENDMENT NO. 10 (4—24—58—-H) : APPRENTICESHIP AND TRAINING TRUST FUNDS 
This amendment to the bill would amend the Labor Management Relations Act, 

1947, so as to clarify the legality, under section 302 of the act, of employer con- 

tributions to jointly administered apprenticeship and training trust funds. 

Section 302 makes it unlawful for an employer to pay or deliver to a repre- 
sentative of his employees any money or other thing of value and for such 
representative to receive or accept from the employer any money or other things 
of value with certain enumerated exceptions. Payments to a trust fund set up 
to finance an apprenticeship or training program are not among these exceptions 
and it is the purpose of this amendment to specifically except such payments from 
the application of section 302. 

This proposal would provide that these funds be excepted from section 302 
provided that they conform with certain of the standards made applicable by 
that section to other types of welfare funds. These include requirements that 
(1) the basis on which payments to the fund are to be made be set out in a written 
agreement between the employer and the representative of the employees, (2) 
employers and employees be equally represented in the administration of the 
fund, (3) provision be made for the breaking of any deadlock between employer 
and employee representatives by a neutral person, and (4) there be an annual 
audit of the fund which shall be available to all interested persons. 

This proposal would apply to all such apprenticeship and training trust funds 
but it is of particular importance to the building and construction industry in 
which such trust funds are numerous. Because of the unique employment rela- 
tionships and hiring practices in the construction industry training is considered 
as a joint responsibility of the employers and employee representatives and in 
most instances is financed by contributions to a jointly administered trust fund 
which finances the payment of salaries of instructors and other costs of adminis- 
tration and instruction. 

The proposed amendment is worthy of favorable consideration on its own 
merits. In addition, this 1 of 2 amendments which is proposed which have the 
approval of representatives of labor and management in the building and con- 
struction industry, the industry most directly concerned. In the development of 
these proposals the Administration consulted with and had the advice of a com- 
mittee of representatives of employers and employees in the building and con- 
struction industry. The proposals had the unanimous support of the members of 


this group. 

_ Senator Smiru. Mr. Chairman, with those explanations and those 
inserts, I present the administration’s case. AsI said earlier I talked to 
Secretary Mitchell and he hopes to appear later to elaborate any 
points that may not be cleared up in the course of our various hearings, 
and after he has had a chance to study the testimony of Senator 
Knowland and Senator McClellan and other witnesses. 
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TYPE OF BILL THAT CAN BE PASSED 


Senator Ives. Senator Smith, I would like to ask you a question 
along the lines of the question I asked Senator Knowland yesterday. 

There are indications that the House may not particularly inter- 
ested in passing labor legislation at this session. I do not know, I have 
no way of knowing how they feel on the matter but there have been 
various reports and rumors to that effect. 

They already have a bill over there that came from the Senate, that 
is S. 2888, the one on pension welfare funds. 

I do think they have done anything on it, holding hearings or any- 
thing, and in the light of that condition, do you think it is advisable 
to keep the legislation we pass in the first instance, assuming we put 
out more than one bill, to a minimum of controversy, having it as 
moderate as we can get it, and still cover these points we are talking 
about. 

Now there is a field in here in connection with the President’s pro- 
gram, in connection with the recommendations of the Rackets Com- 
mittee, which is almost noncontroversial or could be made so, so that 
certainly anybody objecting to action that might be taken in connection 
with that field, would have a very difficult time in opposing it. 

Do you think that one bill, at least if we put out more that one, should 
be limited to that area where there should be as little controversy as 
possible or do you think we should put out an omnibus bill which is 
full of controversy in the light of the circumstances ? 


ADMINISTRATION BILLS MAINLY NONCONTROVERSIAL 


Senator Smiru. Naturally having conferred with the administration 
and Secretary Mitchell, I want these various points considered by the 
committee in writing up the bill. I think they are in line with what 
you have discussed ; many of them are none ontroversial. 

Senator Ives. I was going to say the administration’s proposals for 
the most part are not controversial. 

A few of them are, but not many. 

Senator Sanu. As I said earlier I think it would be a big mistake 
to open up the whole Taft- Hartley field and expect to get any legisla- 
tion this year. I would like to see the most important things covered, 
especially the major abuses brought out by the McClellan committee 
investigation, so that we cover some of those areas of corruption and 
provide adequate penalties for any wrongdoing. 

Senator Ives. I am not ruling that out by any stretch of the imagi- 
nation. 

I agree with that too, but the question is how much should we put 
into the bill? 

POSSIBILITY OF TWO BILLS 


It has been proposed we should have more than one bill, perhaps 
two bills: One of the type you have indicated and I have indicated, 
and another one of the type that contains controversial material. I 
think that could be passed in the Senate without any doubt, too. 

Senator Smiru. I had not thought of that possibility but it seems 
to me we will have to deal with that in executive session of the whole 
committee. 
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I would think we could get out by June 10 the kind of bill we were 
contemplating when we were discussing this matter on the floor and 
I hope that it would include the recommendations of the President 
and the recommendations also of Senator Kennedy in this bill, the 
McClellan bill, Senator Knowland, the stuff we have before us. 

Senator Ives. Well, some of those recommendations are pretty con- 
troversial. 

Senator SmirH. Well, I think we can use good judgment when we 
all meet in executive session and decide which ought to be followed up 
and which not. 

Senator Ives, Thank you very much. 

Senator Purtell ? 


S. 2888 INSUFFICIENT LEGISLATION 


Senator Purretyt. Certainly you would want the record to show 
the limited extent to which we could go in this session if we would just 
take S. 2888 as it came out of the Senate. 

Senator Smiru. I did not quite get the point of the question. 

Senator Purrett. You wouldn't want the record to indicate, would 
you, that you felt the extent to which we might go on labor legislation 
in this session would be just S. 2888 / 

Senator Smirx. Oh, no, definitely not. I said before, when we had 
the debate on the floor, that S. 2888 was an experimental attempt to 
do something toward safeguarding welfare funds by reporting and it 
would be totally inadequate to meet the problems that are presented 
by the general situation and by the disclosure of the McClellan com- 
mittee. 

Senator Purrety. I am glad to hear you say that, Senator, because 
it is my thinking because if that is all we grind out this year then we 
have done very little indeed to correct situations which have been 
brought to our attention and of which we have knowledge. 

Senator Smiru. I would think if that was all we did this year people 
would feel there was a lot of noise and little action. As someone once 
said, “we labored and brought forth a mouse.” 

Senator Purreity. A very small mouse, I would say. 


PROVISIONS OF 8S, 2888 


Senator Smirn. I don’t think S. 2888 would do more than get a 
registration and reporting system in operation and even there, as you 
know, I favored the limitation of the requirement for reports where 
it did not seem as though there was a possibility of wrongdoing and 
where the working people whose welfare funds were at stake were 
adequately protected. 

If there are as many reports as I am surmising there may be, pos- 
sibly 100,000 or so, we are not equipped in the Labor Department to 
handle all of them. We would get a lot of reports that might not 
be scrutinized. But that is another matter which gets into question 
of the adequacy of that legislation. 

Senator Purreti. Because I was delayed in another meeting, I did 
not have the opportunity of coming in and hearing the —s part of 
your testimony, but I would judge you share my view or I share yours 

rather, that not only should we get out legislation as controversial as 
S. 2888 might be, but still necessary legislation. 
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Senator Smiru. I take it that is the same thought Senator Ives had 
in asking his question. 

Senator Ives. That is it exactly. 

Senator Sxmrxn. He just does not want us to roam trying to do 
more than we can do. 

Senator Purrexy. I saw what happened to the Taft bill in the 
Senate in 1947 out on the floor of the Senate. I would hate to see the 
thing repeated. It is not a good way to write legislation. 

Senator Smrru. I agree with you. 

Senator Purrety. I think we would all agree we should not get into 
a hassle that nothing would get out without any action. I hope we 
all can get a substantial bill out that can not only pass the Senate but 
also would be acceptable to the House. 

Senator Smiru. I sincerely agree with you and hope we can do that 
and I think if we put our minds to it we can do it. 

Senator Ives. Saher Goldwater ? 


PROSPECTS FOR LABOR LEGISLATION 


Senator Gotpwater. Senator Smith, you and I sat here in this com- 
mittee for going on 6 years and this is the second time in 6 years we 
have listened to any testimony or held hearings on very badly needed 
amendments to the Taft-Hartley law and I am convinced that had 
we not had the little go-around on the floor of the Senate last week 
or 2 weeks ago and the first part of last week, we would never have 
had these hearings. 

Are we going to be naive and think that next year there might be 
hearings held by this committee, because this committee in all prob- 
ability will be under the same control ? 

Do you believe that this committee, constituted as it is, and prob- 
ably will be, will hold hearings on labor matters next year ? 

Senator Smiru. Well, as the distinguished Senator knows, I am 
not running for reelection so I will not be here next year. 

Senator GotpwaTer. Well, you can voice an opinion. 


DIFFICULTIES WITH CONTROVERSIAL LEGISLATION 


Senator Smirx. I certainly would be eager to see us progress with 
sound labor legislation as long as this committee or as long as the 
Senate has the obligation to enact sound labor legislation. 

I do not think we need to cover the entire waterfront this year. 
I agree with what the Senator says. We have had difficulty with 
labor legislation; it has been very controversial. One of the troubles 
we had as soon as we reported a bill from this committee to the 
Senate. There were 57 different, figuratively speaking, amendments 
offered immediately on the floor and the whole situation became 
rather confused, and finally we were rebuked by having the bill 
sent back to committee. But it was not due to the fact that we did 
not offer a good bill at that time. 

We offered a first-class bill, and it ought to have been passed, and 
we ought to have voted down the objectionable amendments, and 
passed it. 

I do not want to get into a similar hassle this year. I agree with 
Senators Ives and Purtell, and I assume you agree, that we should 
get the immediate things done now that ought to be done. 
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OPPOSITION TO WEAK LEGISLATION 


Senator Gotpwater. I do not want to see a mousy bill come out. 
of this committee. 

Frankly, I would rather see us do nothing than make a halfhearted 
attempt at controlling the evils the McClellan committee has dis- 
closed. 

Now yesterday, from the tenor of the questions, in questioning 
Senator McClellan and questioning Senator Knowland on their pro- 
posals, both proposals, in my mind, have merit. 

It appears to me that the attempt is going to be made to water 
down those bills. 

Now, as one member of this committee, I do not go along with this 
idea that we put out what we might call a sweetheart type of bill, 
just so we can get in bed with labor and not make anybody mad. 

Now, I think that the labor union members are demanding this 
bill. I think the public is demanding this bill, and I do not want 
to be, like the man who stands out in front of the tent and says 
“Come on in and see the girls” and when you get in, the girls are not 
what he said they were going to be. 

I would like to see us do some honest hard work on this bill in an 
effort to get something out that will be a help to the working people 
of this country, not a sop to the labor leaders in a political year. 

F am going to argue just as hard against that bill as I will argue 
for a good bill and I do not want to see us come to some gentleman’s 
agreement that for the sake of expeditious handling of the bill, for 
the sake of time to allow us to go out and campaign, for the sake 
of being able to say to the people of the country, “Look what we 
have done,” when we have not done anything. I do not want to 
be a part of that, and I do not think the Senator from New Jersey 
or any of us really do. 


CORRECTION OF EVILS REVEALED BY M’CLELLAN COMMITTEE 


Senator Samrru. I do not think any of us on the committee would 
want to see a halfhearted compromise bill. That would not make 
sense. It would not be worth the time, but I think there is a line 
between covering the entire waterfront and working along the line 
of Senator Ives’ suggestion made earlier. I felt he was on sound 
grounds in saying we ought to pick and choose carefully to correct 
these evils that have been disclosed by the McClellan committee, 
these shocking things from which the workingman ought to be 
protected. 

I share Senator Knowland’s feeling that we want to protect the 
workingman in the handling of his union so that these funds that 
are accumulated for the interest of all members will be protected 
against the kind of corruption that the McClellan committee showed. 

That is what we are after and is the first thing we must do. If this 
bill will do that, I would be terribly happy. 


SENATOR IVES’ BILLS 


We have different suggestions. I have just had called to my atten- 
tion the fact that Senator Ives has a number of bills here. We have 


257388—58 20 











294 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


not heard from him on these bills, but I understand he has some bills 
along the same line. 

Senator Ives. I have some. I was the first one putting them in. 

Senator Smirn. I certainly think those must be considered. I 
hope the Senator will appear as I have appeared now. 

Senator Ives. I see no point in appearing. I think we will have to 
discuss these things in committee. 

Senator Gotpwarer. [ wanted to dissassociate myself as a Repub- 
lican Senator with any suggestion that we are going to play footsie 
with this legislation. I think 

Senator Smiru. Might I suggest to my distinguished friend, I have 
never heard of him playi ing footsie with anyone. He has always been 
a sincere, earnest advocate of what he believes in and I have always 
loved him for that. He has been a great Senator from the State of 
Arizona, if I may interject that. 





WHAT A BILL SHOULD COVER 


Senator Gotpwater. I just wanted to point this out and then I will 
be quiet. 

There are some things in the President’s message that I think we 
should touch on, and I do not think that they necessarily have to 
upset the Senate to the point that we cannot pass a bill. 

We have been promising, both labor and the working people, and 
management in our platfor m now as long as I can remember, ever 
since Taft-Hartley was written, on one side they are going to repeal 
it, on our side we are going to amend it. 

Now the President has made some suggestions in here, some of 
these matters have been touched on by bills I have introduced, for 
instance doing something about the economic striker. 

I think that has to be done and I think the more testimony we hear 
the more it points out we need to act in that field. 

We talked about doing something about the non-Communist affi- 
davit. Ihave a bill in on that as have others. 

[ do not think that is controversial. 


BILL TO BAN THE UNION SHOP 


Now, I know what the Senators are talking about when they talk 
about controversial legislation. They refer to matters pertaining to 
States rights. I have a bill in that bans the union shop. I will just 
say here and now I do not intend to press for that bill because I feel 
that is a bill that could be controversial. 

I do not intend to press for it right now. The times might change, 
and I might change my mind, but I think in the field of States rights 
which the Supreme Court has begged us on three occasions to do 
something about, that we certainly should act in that field, too, and 
I do not think that that is controversial. 

Senator Smirn. You mean the Federal-State no-man’s land? 

Senator Gotpwarer. Yes, sir. 

Senator SmirH. Oh, yes, that is what we have to cover, and I have 
that in the list of proposals I mentioned this morning. 
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Senator Gotpwater. I do not mean to go into things that are con- 
troversial, but if they are controversial and needed, we should adopt 
them. 

Senator Smirn. I agree with you on that. If you will read my 
statement, I try to point out the ‘proposals the President was asking 
for in his program this year. All the matters the Senator has men- 
tioned are in the President’s recommendations this year, and are in 
the bills I have introduced and appearing in behalf of now. 


SENATOR IVES’ POSITION 


Senator Ives. This subcommittee is now chaired by Senator Yar- 
borough, who has arrived, and due to the fact that Senator Kennedy 
is still absent, it would be well for a member of the majority party to 
chair the meeting. 

Mr. Chairman, I would like to comment on one of the statements 
just made. I trust that no one will think I am playing footsie with 
the labor leaders: I have no occasion to and never have had. I never 
have received their support and I never expect to receive it. There 
is no reason why I should expect any such thing and I certainly will 
never compromise any position I hold on labor relations for that pur- 
pose. 

But I have very strong and deep convictions on the subject. 

It so happens that sometimes the labor leaders agree with me, 
if it so happens, that is all right. I appreciate their agreement, and 
1 am not doing it to get their support. 

Sometimes we will find they do not agree with me and are very 
hostile to me, as occurred in connection with the Taft- Hartley Act, 
as you well remember. 

I want to get that clearly on the record. What I do here will be 
purely objective and not for any reason such as has been intimated. 

Now Senator Yarborough, you go ahead and preside. 

Senator Sairn. I want to add I did not feel from what was 
said 

Senator Ives. Iam not referring to you. 

Senator SmirnH. Everybody knows the S Senator’s preeminence in this 
field. I yield to him always in his knowledge of labor management 
relations. I know he always acted in good faith. 


Senator YarsoroucH (presiding pro tempore). Any further ob- 
servations / 





SENATOR PURTELL’S POSITION 


Senator Purre... I subscribe to everything Senator Ives has said. 
Not only do I not play footsie with the labor leaders, but they are not 
playing footsie with me, I can assure you of that; as is evidenced by 
the list they sent out from Miami, their last meeting, on which I am 
one of those 12 or 13 on their purge list. 

This does not bother me one single bit. Weare trying to find legis- 
lation here or write up legislation that would be helpful to the rank 
and file, to the public, and to decent labor le: adership also, of course, 
— most labor leadership is, I believe, that. 

I do, however, feel this is necessary and I am not injecting politics. 
I think politics ought to have no place here in these hearings but since 
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the Senator from Arizona said something about his feeling beyond 
doubt that this committee might be in the same hands next year, I 
want to say I do not want silence to make it appear I am in agreement 
with him. Iam not. This committee might well be in other hands 
next year. 

Senator YarsoroucH. The Senator from Arizona? 

Senator Gotpwarer. I have had my say. 

Senator Yarsoroueu. If there are no further questions, the distin- 
guished ranking minority member of the committee will be excused. 

Thank you, Senator Smith. 

Senator Smirn. I thank the chairman. 

Senator Yarsorouen. We will urge Senator Smith to sit with us, 
as he did yesterday. 

Senator Smirn. I thank you very much. 

I want to express my pleasure at having the distinguished Senator 
from Texas on this committee. Of course, we were hoping he might 
be on this committee when he first came to the Senate. I know he will 
make a great contribution to, I hope, an unpartisan and objective 
approach to these questions. I have been hoping for that as long as 
I have been in the Senate. 

Senator YarsoroueH. I am grateful to the distinguished Senator 
from New Jersey for his comments. It has been a pleasure to serve 
with him in this great body. 

Senator Smrrxa. Thank you. 

Senator YarsoroueH. Senator Curtis of Nebraska. 

Senator Curtis. Thank you, Senator. 


STATEMENT OF HON. CARL T. CURTIS, UNITED STATES SENATOR 
FROM THE STATE OF NEBRASKA, ACCOMPANIED BY GERARD D. 
REILLY, ATTORNEY AT LAW 


Senator Curtis. Mr. Chairman, with the committee’s permission, 
I have asked Mr. Gerard D. Reilly to appear here and assist me, 
particularly assist me in answering any questions that might be raised. 

My own experience in labor law, as an attorney, is nil. I have not 
engaged in that sort of practice. Neither has it been my privilege 
and opportunity to serve on any legislative committee either in the 
House or the Senate dealing with labor matters. 

Because of Mr. Reilly’s broad experience and profound knowledge 
in the field of labor law, and his intimate knowledge with labor deci- 
sions, both of the courts and of the NLRB, I have asked him to do 
this, and for the record, I would identify him. He is of the firm of 
Reilly, Wells, and Rhodes, in the Tower Building, Washington, D. C. 
His legal residence is Massachusetts, and he received his A. B. and 
his LL. B. from Harvard. He isa former solicitor of the Department 
of Labor, and subsequent to that was a member of the NLRB from 
1941 to 1946. He is a member of the Massachusetts Bar, also of the 
Federal Bar Association ; was a salaried employee of the Senate Labor 
Committee at the time the Taft-Hartley law was written. 

His political affiliation is Democrat. His firm specializes in labor 
matters. 

Mr. Reilly is not employed by any client in connection with these 
hearings or in any way promoting my bill, S. 76. 
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I¢ have asked him to assist me in my appearance here. He has con- 
sented to do so as a public service without fee. 
Senator Yarsorouen. Any objection from any member of the com- 
mittee ? 
QUALIFICATIONS OF GERARD REILLY 


Senator Ives. I certainly have no objection. I want to commend 
the Senator from Nebraska for getting Mr. Reilly. 

Mr. Reilly, I want to point out, was very instrumental in writing 
the Taft-Hartley Act and performed a very valuable service at that 
time to the committee and all the members of the committee. He is 
an expert in this field so far as the legal side is concerned. I am willing 
to recognize that, and I think everybody who knows anything about 
Mr. Reilly does recognize that. We are mighty glad to have him with 
us and we are glad he is going to help out. 

Senator YarsoroucH. Without objection from any member of the 
committee, it is the ruling of the Chair that you are entitled to Mr. 
Reilly’s assistance. 

Senator Gotpwater. Mr. Chairman, I wonder if it would be all right 
to allow Mr. Reilly to address himself to the questions should we want 
to interrogate him? 

Senator Yarsoroucu. I presume that will come after Senator Curtis 
has finished. That will be a matter to arise later. 

Senator Gotpwarer. And will it be all right with Senator Curtis to 
refer to him ? 

Senator Yarsorover. He is asking the committee’s permission to 
seek Mr. Reilly’s aid in answering questions. 


OUTLAWING SECONDARY BOYCOTTS 


Senator Curtis. Thank you very much, Mr. Chairman. 

Mr. Chairman, I wish to express my gratitude to the chairman and 
members of this subcommittee for the opportunity to appear here and 
testify. 

I wish to speak on the need for legislation to do what the Congress 
intended to do, to wit, outlaw all secondary boycotts. More particu- 
larly, I wish to speak in behalf of my bill, S. 76, which will do that. 

(S. 76 and departmental report follows :) 


{S. 76, 85th Cong., 1st sess. ] 


A BILL To amend the Labor Management Relations Act, 1947, as amended, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Labor Management Relations Act, 
1947, as amended, is hereby further amended as follows: 

(a) Section 8 (b) (4) of title I of such Act is amended to read as follows: 

“(4) To exert, attempt to exert, or threaten to exert (regardless of the provi- 
sions in any collective bargaining or other contract) against an employer, or 
employees of an employer, economic or any other type of coercion, by picketing 
or by any other means, where an object thereof is— 

“(A) causing or attempting to cause any employer or self-employed person 
to join any labor or employer organization ; 

“(B) causing or attempting to cause an employer or other person to cease 
doing business with any other person; 

“(C) causing or attempting to cause any other employer to recognize or 
bargain with a labor organization as the representative of his employees 
unless such labor organization has been certified as the representative of 
such employees under the provision of section 9; 
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“(D) causing or attempting to cause any employer to interfere with his 
employees’ right to join or refrain from joining a labor organization as set 
forth in section 7; 

“(E) causing or attempting to cause employees to join or refuse to join 
— organization except as provided in the first proviso to section 8 (a) 
(3) ; 

“(F) causing or attempting to cause any employer to assign particular 
work to employees in a particular labor organization or in a particular 
trade, craft, or class rather than to employees in another labor organization 
or in another trade, craft, or class, unless such employer is failing to con- 
form to an order or certification of the Board determining the bargaining 
representative for employees performing such work: Provided, That nothing 
contained in subsection (b) shall be construed to make unlawful a refusal 
by any person to enter upon the premises of any employer (other than his 
own employer), if the employees of such employer are engaged in a strike 
ratified or approved by a representative of such employees whom such 
employer is required to recognize under this Act :”’. 

(b) Section 10 (1) of title I of such Act is amended by striking out the first 
sentence and inserting in lieu thereof the following: “Whenever it is charged 
that any person has engaged in an unfair labor practice within the meaning of 
paragraph (4) (A), (B), (C), (D), (E), or (F) of section 8 (b), the prelimi- 
nary investigation of such charge shall be made forthwith and given priority 
over all other cases except cases of like character in the office where it is filed 
or to which it is referred.” 

(c) Section 303 of title 3 of such Act is amended to read as follows: ‘Whoever 
shall be injured in his business or property by reason of any act or acts which 
are made an unfair labor practice under section 8 (b) (4) of the National Labor 
Relations Act, as amended, may sue therefor in any district court of the United 
States subject to the limitations and provisions of section 301 of this Act with- 
out respect to the amount in controversy, or in any other court having jurisdic- 
tion of the parties, and shall recover the damages by him sustained and cost 
of the suit.” 


DEPARTMENTAL REPORT 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., August 7, 1957. 
Hon. Lister HILt. 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

DEAR SENATOR HILL: This is in further response to your requests for reports 
on 8. 7 Ss. 1m S. 372, S. 373, S. 676, S. 837, S. 856, S. 857, S. 858, S. 859, 
S. 1177, S. 1188, S. 13848, and S. 2029. All of these bills would amend the Labor- 
Management ition Act, 1947, as amended, in various respects. 

On March 14, 1957, I transmitted to the President of the Senate three pro- 
o0sals for amendment of this act, primarily as it relates to the building and 
construction industry. These were introduced in the Senate as 8. 1614. They 
are the only amendments to the act that I am recommending at this time. As 
you are aware, however, amendment of the act in other respects is under 
consideration. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 
JAMES P. MITCHELL, 
Secretary of Labor. 


Senator Curtis. A secondary boycott is distinguished from a pri- 
mary boycott because a secondary boycott is the involvement of, and 
the exercise of coercion upon, neutral third persons not parties to a 
labor dispute. 

The use of the secondary boycott has become widespread. It is a 
weapon which has been used most effectively against employees and 
employers of small businesses. It is an offense against the public, 
because it restricts goods and services and raises prices. 
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I became interested in doing something about secondary boycotts 
because of the way they were being carried on in the State of Nebraska. 
Time will permit me to discuss only a small portion of the Nebraska 
cases that have come to my attention, but I want to refer to a few. 


CHANEY FURNACE CO. (OMAHA, NEBR.) CASE 


The Chaney Furnace Co. of Omaha, Nebr., has been the victim of 
an unwarranted and unfair secondary boycott. This concern has 16 
employees. The concern has been picketed by Local No. 3 of the Sheet- 
metal Workers Union, even though none of the employees belong to 
that union or had any desire to do so. Neither was there any labor 
dispute at the Chaney Furnace Co. 

The union pickets not only picketed the furnace company, but 
they followed their trucks to the job sites and picketed there. The 
purpose was to bring pressure against management to compel them 
to force their employees to belong to a union to which the employees 
did not wish to belong. 

By so harassing the company, the company was faced with the 
possibility of losing all of its customers and being driven out of 

usiness or yielding to the demands of the union and violating the 
wishes of its own employees. 

The Omaha World-Herald quoted one employee, a Donald Watson, 
as saying: “Why should I join and take a $20-a-week cut? That 
is what it would amount to over a year. 

The same paper quoted another employee, a Mr. Jerald Forst, as 

saying: “He would earn about $1,500 a year less.” 


TEAMSTERS UNION USE OF SECONDARY BOYCOTT 


The secondary boycott has been a weapon of the Teamsters Union. 
It has been used to compel management to force its employees into 
the union. The rights of the employees have been totally disre- 
garded. In at least one Nebraska case, a contract was offered by 
the Teamsters Union to management that would have meant a cut in 
wages for the employees should they be forced into the Teamsters 
Union. 

If these non-Teamster Union trucking firms do not sign up for 
their employees they are boycotted by having other transportation 
companies and war init refuse to turn frei cht over to them. With- 
out freight to haul there is no business to be transacted, a payroll 
cannot be met, taxes cannot be paid, payments cannot be made on 
equipment, rent cannot be paid, as well as the other expenses of 
doing business. In other words, the boycott drives the concern out 
of business. Its property is destroyed. 


COFFEY TRANSFER CO. (ALMA, NEBR.) CASE 


In presenting my amendment dealing with secondary boycotts on 
the floor of the Senate a few days ago, ‘I told the story of the Coffey 
Transfer Co., of Alma, Nebr., a concern which had been in business 
for about a quarter of a century and had 22 employees. The men 
wanted no part of the Dave Beck and Jimmy Hoffa Teamsters 
Union. Because management would not force these men into the 
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union, the Coffey Transfer Co. was boycotted. They could not get 
any freight to haul. All of this took place at a time when the Team- 
sters Union did not represent Coffey employees and there was no 
labor difficulty at the Coffey Transfer. The management of Coffey 
Transfer appealed to the NLRB to hold an election, but after months 
of delay and harassment at the hands of union attorneys; the results 
of the election were finally announced and the Teamsters Union did 
not get the vote of a single one of the 22 drivers. 

However, 1 month before that election the Coffey Transfer Co. 
went out of business. It went to the wall a victim of a secondary 
boycott carried on by the Teamsters Union. ‘The men lost their 
jobs. The men and their families had to move away from their 
hometown, Alma, Nebr. 

And I might add, Mr. Chairman, that the remaining assets of the 
Coffey Transfer Co. were sold at a very sizable loss, and they were 
sold to one of the largest transportation companies in the Middle 
West. 

This evil of the secondary boycott is a strong factor in accentuating 
the trend toward mergers and monopoly. 


CLARK BROS. TRANSFER CO. (NORFOLK, NEBR.) CASE 


A great number of the trucking companies in Nebraska have been 
the victims of a secondary boycott, among them Clark Bros. Transfer 
Co., of Norfolk, Nebr. 

The Norfolk Daily News on April 6, 1956, said: 

The union is now trying to drive out of business a Norfolk trucking firm 
because it will not coerce its unwilling employees to submit to the union. Tom 
Coffey and Clark Bros. are only two of the many small firms who have felt the 
hard hand of Jim Hoffa. 

Other Nebraska trucking concerns who have been the victims of 
Teamsters Union economic blackmail, the secondary boycott, include 
Abler Transfer at Norfolk, the Ross Transfer of Chadron, the Arrow 
Freight Line of Broken Bow, the Romans Transfer of Ord and many, 
many others. 

Another Nebraska victim of the secondary boycott was the Ford 
Bros. Van & Storage Co., of Omaha. This concern had been in busi- 
ness since 1908. They had no labor trouble or strike of any kind, 
yet Mr. Ford reports that the Teamsters Union, at the direction of a 
Mr. Kavener and Mr. Hoffa, engaged in a boycott against the com- 
pany. In this particular case violence has also occurred. 


GLASER PACKING CO. (OMAHA, NEBR.) CASE 


The Glaser Packing Co. in Omaha is an independent processor of 
meat. It is in no way connected with the big four meatpacking 
giants. Yet, it was providing its customers with meat products of a 
quality the customers preferred; it was giving employment to a num- 
ber of people and it was providing a market for the hogs and cattle 

roduced in that area. Because the Glaser Packing Co. would not 
orce its employees into continued membership in the union, this 
company was boycotted. 

A number of stores, including some of the chains, ceased carrying 
Glaser products. Applying of pressure upon a store to cause them 
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to cease to carry the products of any other concern certainly falls in 
the category of a secondary boycott and should be ae 

Mr. Chairman, I am not here complaining about a problem that is 
local to Nebraska. Secondary boycotts have been used in every State 
in the Union. The Select Committee Investigating Labor and Man- 
agement Malpractices, went into the boycott question in the Kohler 
situation. The boycott did not hurt the Kohler Co. They were 
large enough and rich enough to stand it. It did hurt a lot of other 
businesses. I am going to call your attention to the case of the 
Buteyn brothers. 


BUTEYN CASE 


Peter Buteyn was a small-business man who had made a contract 
with the Kohler Co. to unload a boatload of clay. His brother, Cor- 
nelius, worked with him in the business. Buteyn employees were 
unionized and they had no labor dispute pending. They were not 
parties to the controversy between the United Auto Workers and the 
Kohler Co. 

The UAW, however, prevented Buteyn from carrying out his con- 
tract to unload the boat. In spite of Buteyn’s pleas that he had 
financial obligations at the bank to meet, and that he felt an obliga- 
tion to the Kohler Co. to complete his contract because of their 20 
years of satisfactory business operation, he was still prevented from 
performing his contract. 

Mr. Peter Buteyn and his brother were very impressive witnesses. 
The secondary boycott that was applied to them was accompanied also 
by violence. The Buteyns not only lost the business of unloading the 
clay boat; they were victims of profanity and cursings, 10 tires on their 
equipment were slashed, the air hoses providing the brakes on their 
heavy equipment were cut, and the gasoline tanks were punctured. 

The total damtikges to their equipment was estimated at being between 
six and seven thousand dollars. Cornelius Buteyn was kicked se- 
verely. In this case the secondary boycott against Buteyn was not 
only enforced by personal violence, but it was made effective by unlaw- 
ful mass picketing. 


PREVIOUS EFFORTS TO PROHIBIT ALL SECONDARY BOYCOTTS 


In 1947 Congress tried to prohibit all secondary boycotts. In fact, 
the late Senator Taft made the statement that there was no such thing 
as a good secondary boycott. Despite the clearly expressed congres- 
sional intent, certain types of secondary boycotts hiv continued. 

In 1954 the distinguished Senator from Kansas, Mr. Schoeppel, in- 
troduced a bill to close the secondary boycott loopholes that had devel- 
oped. In 1956 I offered a somewhat similar bill. Again in 1957, I 
introduced my bill, 8.76. This is the first time to my knowledge that 


this committee has given any consideration to closing secondary boy- 
cott loopholes. 


PROHIBITION OF RECOGNITION AND ORGANIZATIONAL PICKETING 


My bill is a further attempt to completely eradicate the secondary 
boycott evil. It also prohibits organizational and recognition picket- 
ing. I have included boycotts and recognition and organizational 
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picketing in one bill because of their close relationship. Studies show 
that many secondary boycotts arise from situations in which a union is 
trying to organize the employees of the primary employer. 

Unsuccessful by direct appeal to the employees, the union seeks to 
pressure the maniover into recognition by putting economic pressure 
on secondary employers who do business with the primary employer. 

Recognition picketing of a primary employer also involves a second- 
ary situation. The picketing is to force the employer, either through 
loss of customers or inability to obtain delivery, to force his employees 
to join a union. It has the effect of coercing employees by putting 
economic pressure on the employer. 


ANALYSIS OF CURTIS BILL, 8. 76 


Mr. Chairman, I would like to undertake an analysis of the provi- 
sions of my bill so that the committee can be made aware of the neces- 
sity of closing the major loopholes in the present secondary boycott 
section of the National Labor Management Relations Act. 

As you all know, the present law attempts to deal with secondary 
boycotts presently regulated in part by section 8 (b) (4). It is this 
section that S. 76 would change. 

Subsection (4) of the present law contains four prohibitions. In 
order to read and understand those 4 prohibitions it is necessary to 
read each 1 by going back to section 8 (b) which reads as follows: 


It shall be an unfair labor practice for a labor organization or its agents. 
Then read subsection (4) which presently reads— 


to engage in, or to induce or encourage the employees of any employer to engage 
in, a strike or a concerted refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform any services, where an object 
thereof is: 


NEW SUBSECTION (4) IN TAFT-HARTLEY ACT 


But my bill amends in part the latter quotation. It also amends 
certain paragraphs of such subsection and adds two additional para- 
graphs. 

Thus on line 7 of S. 76 the new subsection (4) appears. 

You have copies of the bill before you. I am eanine to line 7 of 
page 1. It would revise Taft-Hartley to read: 

(b) It shall be an unfair labor practice for a labor organization or its agents— 

(4) To exert, attempt to exert, or threaten to exert (regardless of the pro- 
visions in any collective bargaining or other contract) against an employer, or 
employees of an employer, economic or any other type of coercion, by picketing 
or by any other means, where an object thereof is— 

This is at once a simplification and an extension of subsection (4). 

It is my intent that the general prohibition against the exertion of 

ressure, economic or otherwise, includes, among other things, the 
inducement and encouragement of employees to refuse to perform work 
as set forth in the present act. It also covers any other type of union 
activity which exerts pressure against an employer or employees of 
an employer, as I will hereafter discuss in greater detail. It also 
is designed to close five of the present Taft-Hartley secondary boycott 
loopholes, which I shall now proceed to discuss. 
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OUTLAWING “HOT CARGO” SECONDARY BOYCOTTS 


Note the parenthetical expression on lines 8 and 9 on page 1 which 
reads: 


(regardless of the provisions in any collective bargaining or other raperer isk 


This would outlaw the making of the so-called “hot cargo” secon- 
dary boycott clauses now used so ) extensively by the teamsters and the 
building trades unions. 

Among the building trades, these types of boycott clauses are known 
as standard form of : agr eement clauses. 

In effect, these clauses permit unionized employees to refuse to 
handle goods labeled as “unfair” or “hot” by the union. They are 
intended to serve as a defense to an otherwise unlawful inducement 
of neutral employees to enforce a secondary boycott. “Hot cargo” 
may be used to force the unionization of the employees of a secondary 
employer or used to bring pressure on a secondary employer who is 
having a labor dispute. 

With a “hot cargo” clause, a union official may order an employer, 
under the threat of a strike, to stop doing business with another 
employer. 


GALVESTON TRUCK LINES (HOUSTON, TEX.) CASE 


Here is how it has worked in two well-known situations. 

When the employees of the Galveston Truck Lines of Houston, 
Tex., refused to join the teamsters union, the union applied pressure 
on interline carriers in Oklahoma City not to accept freight from 
Galveston unless Galveston employees joined the teamsters. 

The immediate victims of such action, aside from the employees of 
Galveston Truck Lines whose jobs were imperiled, were the scores of 
Houston firms who ship via Galveston Truck Lines. Their freight 

yas tied up because workmen hundreds of miles away in another city 
refused to move it. 

As for the building trades use of such clauses, let’s look to Baltimore. 
Here the unions sought to force all unionized contractors not to do 
business with contractors whose employees did not want to join the 
building trades union. In other words, unionized general contractors 
could not hire nonunion subcontractors, and unionized subcontractors 
could not work for nonunion general contractors. 

Subsection (4, in line 9, refers to the exertion of economic coercion 
and pressure age tinst an employer. This is a change from the present 
Taft-Hartley ‘Act. to close another major boycott loophole. The 
present act makes it an unfair labor practice for a union to “induce 
or encourage employees of any employer” to commit a secondary boy- 
cott. Nothing is said about inducement of employers. 

Union officials have grasped at this language defect to bypass the 
employee and threaten the employer with “labor trouble” unless he 
stops doing business with another firm. The National Labor Relations 
Board and the courts have interpreted such action as beyond the 
statute. 

BURT MANUFACTURING (AKRON, OHIO) CASE 


The typical example of such a loophole is the now famous Burt 
Manufacturing Co. case of Akron, Ohio. Burt has a union shop con- 
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tract with the United Steelworkers and has had such an agreement 
for more than a decade. 

The sheet metal workers would like to represent Burt’s employees. 
Their way of trying to persuade Burt employees to switch unions 
is to put pressure on Burt, the employer. Until now, their activity 
has been regarded as beyond the prohibitions of Taft-Hartley. 

The sheet metal agents will approach contractors and architects— 
they stay away from the workmen—and hint that there may be 
“trouble” on any construction job in which Burt products are specified. 

This secondary boycott threat usually is enough to make an architect 
avoid ordering Burt products. 

It is true that a complaint has been issued by the NLRB in the Burt 
case after an 11-year boycott, but it is problematical whether the Board 
action will be successful. In any event, it should be made clearly a 
violation by statute. 

Now let me return to the language in S. 76. When you compare 
the first sentence of subsection (4) with the present first sentence of 
subsection (4) of Taft-Hartley, careful reading will note the deletion 
of two phrases. It is from these 2 phrases, now found in the present 
bill, that we have 2 more boycott loopholes. 


TWO MORE BOYCOTT LOOPHOLES 


Subsection (4) of the present law makes it an unfair labor practice 
for a union to— 


engage in, or to induce or encourage the employees of any employer to engage in, 
a strike or a concerted refusal in the course of their employment 
to handle the goods of another firm. 

Note the terms “concerted refusal” and “in the course of their em- 
ployment.” These terms have given rise to boycott loopholes, and 
they are deleted from subsection (4) of S. 76. 

The word “concerted” has been interpreted by the Supreme Court 
in the famous 1951 International Rice Milling Company case to mean 
that the inducement of a single or key employee not to do business 
with another person does not violate the act. 

To make the secondary boycott illegal, the union must encourage 
concerted or group action by the employees of a neutral] employer. 

Yet from practical experience, we know that the inducement of a 
single employee, perhaps a key employee, can be enough to shut down 
a job or cause enough difficulty for the employer and the other em- 
ployees to make the neutral employer give in to the union and go 
along with the secondary boycott. 


DELETION OF PHRASE “COURSE OF EMPLOYMENT” 


The second deletion is the phrase “course of employment.” This 
phrase has resulted in an important loophole. It works in this manner. 
In those situations where workers have not yet been hired, the in- 
ducement of those workers not to go to work for a particular employer 
is not considered by the Labor Board a violation of the present act. 
It is particularly effective when the union, usually through a hiring 


hall, controls the labor supply for an industry in a particular com- 
munity. 
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The union hiring hall may tell a contractor it does not have men 
available, or that the men will not be assigned to work on a certain 
job because the union objects to some company with whom the con- 
tractor is doing business. 

In such cases, employees of the contractor and employees of the 
manufacturer lose work, and one or both of the employers may have 
their business destroyed. 

This loophole was created by the NLRB in 1953 in the Joliet Con- 
tractors case. Although a circuit court of appeals (7th circuit) has 
approved the Board’s decision, I understand a new case is now before 
the NLRB on this very point. 

Let me again refer to the famous Burt case in Akron. 

When it is known that Burt products are to go into a job, the 
sheet metal workers union advises it will dispatch no sheet metal work- 
ers to the job site if Burt products are there. There is an inducement 
by the union of employees not to work, but the action is not illegal, 
because the employees are not at work when so induced. Because they 


are not “in the course of their employment”, there is no illegal boycott. 
The effect, however, is the same. 


SECONDARY CONSUMER BOYCOTT 


Another type of economic pressure not covered by the present lan- 
guage of Taft-Hartley’s section 8 (b) (4) is the secondary consumer or 
customer boycott. 

A union can apparently picket the customer entrances of a retail 
store which is carrying a product manufactured by a company with 
which a union has a primary dispute. 

Similarly a union can organize a consumer or customer boycott 
against a soft-drink distributing company merely because that com- 
pany advertises on a radio or television station or in a newspaper with 
which the union has a primary dispute. These are examples of sec- 
ondary customer or consumer boycotts. They are a potent form of 
economic pressure and are intended to be made unlawful by the lan- 
guage of my bill. 

A current case involves Station WKRG and WKRG-TY in Mobile, 
Ala. A union which lost an election immediately began picketing 
the stations, and also is attempting to bring economic pressure on 
sponsors who continue to advertise on the stations. They threatened 
the sponsors with loss of business. 

Thus subsection (4) is designed to cure five of the major second- 
ohn oa loopholes. Now, permit me to take up the remaining parts 
of the bill. 


SECTION 8 (B) (4) (A) OFS. 76 


On line 3 of page 2, you will find subsection (A). 
It reads: 


It shall be an unfair labor practice for a labor organization or its agents— 
(4) to exert, attempt to exert, or threaten to exert (regardless of the provisions 
in any collective bargaining or other contract) against an employer, or em- 
ployees of an employer, economic or any other type of coercion, by picketing or 
by any other means, where an object thereof is— 


(A) causing or attempting to cause any employer or self-employed person to 
join any labor or employer organization ; 
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This is pretty much of a repeat of the present subsection (A) of the 
present law, except that it is simplified and except that the opening 
three wor ds of the present law which read “(A) forcing or requir- 
ing” are changed in my bill to “causing or attempting to cause. 

"The purpose of this change is to insure the full effectuation of the 
legislative intent to eliminate secondary boycotts. Once the factor of 
unlawful coercion has been found, the intent of Congress is not to be 
frustrated because it might conceivably be said that the objective of 
the coercion was merely to induce or cause a certain course of action 
rather than to force or require it. 

There is no other change in the meaning or interpretation of (A). 


SECTION 8 (B) (4) (B) OFS. 76 


Subsection (B) on line 6 of page 2, like subsection (4) is the heart 


of the bill. It attempts to close three secondary boycott loopholes. It 
would read : 


It shall be an unfair labor practice for a labor organization or its agents— 
(4) to exert, attempt to exert, or threaten to exert (regardless of the provisions 
in any collective bargaining or other contract) against an employer, or em- 
ployees of an employer, economic or any other type of coercion, by picketing or 
by any other means, where an object thereof is— 


(B) causing or attempting to cause an employer or other person to cease 
doing business with any other person ; 

Again the words “causing or attempting to cause” are substituted 
for the present Taft-Hartley language which introduces each sub- 
section, “forcing or requiring.” 


HALTING NLRB INTERPRETATION OF SECTION 


Note the use of the word “person” in subsection (B). It is a sub- 
stitute for the phrase “employees of any employer.” This is designed 
to halt the NLRB’s interpretation of the present act permitting sec- 
ondary boycotts to be used on agricultural workers, railroad employ- 
ees, independent contractors, and the employees of political subdivi- 
sions of the State. 

The NLRB permits such secondary boycotts when it contends that 
the words “employee” and “employer” are limited in their meaning 
to the technical definition of these words found in section 2 of the 
present act. Section 2 excludes from Taft-Hartley railroad and 
agricultural workers, independent contractors, and the employees of 
city, county, and State governments. 

This exclusion was intended by Congress to bar the NLRB from 
regulating the labor relations of the empleyees. It did not intend 
to exclude such employees from being used as secondary boycott 
tools. 

The United States Fifth Circuit Court of Appeals has twice affirmed 
this view and ordered the NLRB to halt secondary boycotts involving 
railroad employees. 

In the International Rice Milling case of 1951 and in the more 
recent W. T. Smith Lumber Co. case involving employees of the 
L. and N. Railroad, the Woodworkers Union sought to prevent 
L. & N. employees from serving the Smith Lumber Co., because of a 
dispute the Woodworkers had with Smith. 
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The Labor Board acknowledges the fifth circuit’s view only in the 
geographic areas within the court’s jurisdiction. In other areas, the 
Board refuses to halt such secondary boycotts. 

Subseciton (B) also covers the pressure-upon-employers loophole 
in the present law, as explained in my reference to subsection (4). 
Note that subsection (B) refers to “cause an employer” to cease doing 
business. This strengthens the attempt to close this particular loop- 
hole. 

AMBULATORY PICKETING 


Another major dodge of the boycott prohibitions in Taft-Hartley 
is the use of ambulatory or roving situs picketing. This technique 
generally involves pickets following a truck of the primary employer 
and picketing the truck when it stops to make a delivery. 

The effect is economic pressure or loss to the neutral secondary em- 
ployer and his employees. In the 1949 Schultz Refrigerated Service 
Co. case, the NLRB found such boycott activity beyond the scope 
of Taft-Hartley. The theory was that the truck was an extension 
of the primary employer’s premises. 

Although the NLRB in more recent cases has since limited the 
broad holding of its Schultz decision, legislation is necessary to re- 
move all doubt as to the intent of Congress to halt secondary boy- 
cotts. 

I believe the present law, if properly interpreted, adequately covers 
ambulatory ilies as an illegal secondary boycott. But to remove 
all doubt and prohibit such boycotts where neutrals are concerned, 
the word “person” in subsection (B) is used. 

It will be noted that the phrase “cease doing business with” is used 
in place of the somewhat more elaborate wording in the Taft-Hartley 
Act. The change is for purposes of simplification and clarity only. 
It is not intended to suggest a more restrictive application. 


SECTION 8 (B) (4) (C) OF S. 76 


This section at line 9 on page 2 of the bill is virtually identical to 
section 8 (b) (r) (B) of the present law. The only change is the 
substitution of the introductory words “causing or attempting to 
cause” for the present “forcing or requiring.” 

I believe its language is self-explanatory in that it makes it an un- 
fair labor practice for a union to cause an employer to recognize or 
bargain with a union unless that union has been certified as the legal 
bargaining agent for the employees. 


SECTION 8 (B) (4) (D) OF S. 76: RECOGNITION PICKETING 


This new section at line 14, page 2, would read : 


It shall be an unfair labor practice for a labor organization or its agents— 
(4) to exert, attempt to exert, or threaten to exert (regardless of the provisions 
in any collective bargaining or other contract) against an employer, or em- 
ployees of an employer, economic or any other type of coercion, by picketing 
or by any other means, where an object thereof is— 

(D) causing or attempting to cause any employer to interfere with his em- 
ployees’ right to join or refrain from joining a labor organization as set forth 
in section 7. 


— eters arcane ceteris ees 


: 
’ 
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This new section in my bill is aimed at stopping recognition picket- 
ing. The language is not found in the present Taft-Hartley boycott 
section. It is designed to prohibit union officials from forcing an 
employer, via economic pressure on his business, to interfere with his 
employees’ right to join or refrain from joining a union. This, of 
course, is the cornerstone of both the Wagner and Taft-Hartley Acts. 

It follows that if a union has the power to compel an employer to 
recognize it as the bargaining agent, the employees of that employer 
will be forced to be represented by that union, whether they prefer that 
particular union or no union. 

Neither a company nor a union should have the power to force a bar- 
gaining agent upon employees unless the employees want such an agent. 
Again it follows that an employer should be free from such economic 


coercion as the secondary boycott to compel him to interfere with the 
rights of his employees. 


SECTION 8 (B) (4) (E) OF 8S. 76: ORGANIZATIONAL PICKETING 


This also is a new section. It is found at line 17, page 2, of the bill. 
It is designed to halt organizational picketing, and it would read: 

It shall be an unfair labor practice for a labor organization or its agents—(4) 
to exert, attempt to exert, or threaten to exert (regardless of the provisions in 
any collective bargaining or other contract) against an employer, or employees 
of an employer, economic or any other type of coercion, by picketing or by any 
other means, where an object thereof is— 

(E) causing or attempting to cause employees to join or refuse to join a labor 
organization except as provided in the first proviso to section 8 (a) (3) ; 

The purpose of this section (E) is to prohibit the use of economic co- 
ercion against an employer when an object is the causing of employees 
to join or refuse to join a labor organization. It does not interfere with 
the right to negotiate a union shop contract. 

The present law provides means for unions to organize employees 
and it provides for elections to determine union representation. Picket- 
ing should not be used as a replacement for the already prescribed pro- 
cedures. 

In theory there is a hairline difference between recognition and or- 
ganizational picketing, but the practical effect is the same. The picket 
line is present in both varieties. 

Here again organizational picketing, like recognition picketing, is 
closely related to the secondary boycott; thus, its inclusion in the bill. 

If a union fails to persuade employees to join its organization, it may 

lace a picket line before the employer’s place of business so as to 
als pressure upon the employer to coerce his employees to join that 
union. This picket line can be the foundation for a secondary boycott, 
and in many instances, the picket line will be extended to the premises 
of neutral secondary employers. 


SECTION 8 (B) (4) (F) OF 8. 76 


This section, beginning at line 20 on page 2 of my bill is, except 
for the first three words, exactly the same as that contained in section 
8 (b) (4) (D) of the Taft-Hartley Act. This is in line with the same 
changes made in the other sections. 
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PARAGRAPH (B), LINE 10, PAGE 3: INJUNCTIONS 


Lines 10 through 18 on page 3 merely bring the present section 10(L) 
of Taft-Hartley—the injunction section—into conformity with the 
changes and new unfair labor practice sections of S. 76. There is no 
change in the basic principles of section 10 (L.) providing for NLRB 

riority status for saeaieaes boycott charges and for injunctions to 
halt secondary boycotts. 


PARAGRAPH (C), LINE 19, PAGE 3, OF 8S. 76: SECONDARY BOYCOTT 
VIOLATIONS 


Line 19 on page 3 through line 3 on page 4 brings the present sec- 
tion 303 (b) of title III of Taft-Hartley into conformity with the 
changes and new unfair labor practice sections of S. 76. Section 
303 (b) is the section which provides for damages resulting from 
secondary boycott violations of section 8 (b) (4). 

My bill makes no changes in the principles set out in the present 
section 303 (b) of the act. 

Mr. Chairman, I would like to ask permission of the committee to 
insert in the record before the record is closed and sent to the 

rinter 
, Senator Kennepy (presiding). Without objection. 

Senator Curtis (continuing). A series of letters relating to secon- 
dary boycotts. 

These communications are not expressions of opinions, endorsements 
of this legislation; they attempt to do that, but they are primarily a 
report of situations where the parties have been the victims to a 
secondary boycott, and illustrate the problem involved. 

Mr. Chairman, that completes my statement. 

Senator Curtis. If there are any questions, I shall be happy to 
attempt to answer them. Before the chairman came in the committee 
granted permission for Mr. Reilly, who has been identified in the 
record, might also assist in answering the questions. 

. Senator Kennepy. Yes; I know Mr. Reilly. We are glad to have 
Lim. 

How many letters do you wish to put in the record Senator Curtis? 

Senator Curtis. Mr. Chairman, I cannot answer that specifically. 
The reason I do not have them with me now, I am sorting them so that 
there will be no duplication, and also that they will illustrate the 
various applications of the problems of secondary boycott. 

I do not expect to offer letters merely to be cumulative evidence. 

Senator Kennepy. I understand. Could you give us an idea as 
tothe number ? 


I want the committee to know what it is we are putting into the 
record. 

Senator Curtis. Well, actually, there are hundreds of such com- 
plaints that have come to me during the course of my interest in this 
legislation, but I would hope to be able to illustrate the various prob- 
lems involved with a dozen or two. 

Senator Kennepy. All right. Without objection, the two dozen 
letters will be made a part of the record following Senator Curtis’ 
testimony. 

Senator Curtis. Thank you. 

(The letters appear on p. 320.) 

25738—58——21 
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ADMINISTRATION'S SECONDARY BOYCOTT PROPOSALS 


Senator Kennepy. Senator, have you looked over the administra- 
tion proposals for changes in the secondary boycott? 

Senator Curtis. I have ina general way, sir. 

Senator Kennepy. Do you have any comment on those / 

Senator Curtis. My comment is this: that both bills close 3 or 4 
loopholes. 

In that part lam in agreement. There is some variance of language 
which I would suggest those best qualified should go into. 

There is one pa of the Smith bill relating to the building trades 
union which I believe, rather than outlawing the secondary boycott, 
will do the reverse, and in that part I am in disagreement. 

Senator Kennepy. Senator Curtis, I wonder if you would clarify 
the meaning and effect of the language in subparagraph (4)— 

(4), to exert, attempt to exert, or threaten to exert against an employer, or 
employees of an employer, economic or any other type of coercion, by picket- 
ing or by any other means. 

The question is, what does that mean / 

What does “or by any other means” mean, and what does “any 
other type of coercion” mean ? 

Senator Curtis. I think the key word there is “coercion.” And a 
letter accompanied by threats of trouble that would follow, I would 
think would come under that. A letter stating a case and persuasive 
only to a viewpoint, certainly would not carry any threats. 

Senator Kennepy. For example, let’s take a letter from an em- 
ployee of Kohler or the head of the union at Kohler to the employees 
of the Clay Boat Co. stating that Kohler was antiunion, that the 
Kohler employees were striking for a higher wage, that the working 
conditions at Kohler were intolerable, and that the movement of this 
Clay and the movement of the boat and the handling of the materials 
was assistance to the Kohler Co. and that by that action they were 
helping to deprive the working people of Kohler and the strikers of 
their livelihood. 

What isthat? How does that fit in? 

Senator Curtis. I think we have to start with a premise that a 
court or a quasi-judicial body such as the NLRB, have to view the 
case in its entirety, and if the evidence was presented that that com- 
munication was notice that actual trouble or violence or interference 
would occur, I think it should be made unlawful. 

And there in the Kohler case, I believe the court or other body that 
heard it, could take judicial notice of the mass picketing, the slashing 
of tires, the beatings and other things that occurred. 

Mr. Remy. I would say this, Senator: If the—there is judicial 
support today for the view that causing a secondary action even by 
sending letters or peaceful appeals to the consumers or employees of a 
secondary employer, that is a violation of section 8 (b) (1) (A), a 
holding to that effect, by the Circuit Court of Appeals for the Ninth 
Circuit in Capital Services, that was an opinion that came down in 
1953 : 

This bill, I would say, does not deal specifically with that particular 
situation. 
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Senator Kennepy. In other words, the Senator’s proposal does not 
have any effect upon that type of 

Mr. Remy. | think it does not have any effect upon the Capital 
Service situation, Senator. 





PROHIBITION OF UNION ACTION AGAINST STRUCK WORK 


Senator Kennepy. What is the effect of section (B)— 


causing or attempting to cause an employer or other person to cease doing business 
with any other person. 

Senator Curtis, what effect would this amendment have upon struck 
work being performed in another plant and what limitation would 
be placed on the union’s right to carry the strike or through pickting 
all of the work ? 

Senator Curtis. Before referring that to Mr. Reilly, I would like 
to state that I am very appreciative of the size of the task that this 
committee has undertaken in a short period of time and I want to 
make sure that these answers are correct and for that reason I would 
like to have Mr. Reilly make answer to that question. 

Mr. Retzy. Senator, you are speaking now about what is called 
farm-out struck work which is done for the account of the struck 
employer but in another plant. 

Senator Kennepy. Yes. 


S. 76 WOULD OVERRULE EBASCO SERVICES CASE 


Mr. Reitiy. It seems to me the liberal language of section (B) 
would not permit a labor organization to do that. I have always 
thought myself that the Taft-Hartley Act did not permit it either. 
But as we know from judicial and administrative construction, that 
has been permitted in the Ebasco Services case and cases like it, on the 
theory that employer doing work for the struck employer, if it were 
for his account, that he was not literally another employer but was 
kind of an ally. 

It always seems to me that was a rather strained construction of the 
statute. 

I would say that Senator Curtis’ bill does not affect, so far as that 
particular point is concerned, existing law one way or another. 

In other words, if the Senate wanted to ratify, let’s say, the Ebasco 
service judicial construction, you would need to adopt the language in 
the Smith bill which deals with that specific point. 

The Ebasco Services case, of course, has never been approved by the 
Supreme Court, and therefore the w hole question of farmed-out work 
is in kind of a twilight zone. 

I would say the liberal language though of both existing law and of 
Senator Curtis’ bill would not permit a union to defend a secondary 
boycott on that ground. 


“HOT CARGO” AGREEMENTS 


Senator Kennepy. Hasn’t the Supreme Court before it a set of 
cases which arose out of the conflicting decisions of the court of appeals, 
including approval of “hot cargo” agreements by the second cireuit in 
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New York, involving contracts, with “hot cargo” clauses which will 
probably be decided by June? 

Mr. Remy. Yes; those cases, that is the cases you are referring to, 
Senator, do not have anything to do with the problem of farming out 
struck work. 

Senator Kennepy. Yes; I understand that—they involve struck 
work but not the farming-out situation. 

Mr. Remy. Those are all “hot-cargo” contracts. 

Now should the Supreme Court affirm the decisions of the Board, 
reverse the second circuit and the District of Columbia circuit and 
uphold the 9th circuit, then Senator Curtis’ parenthetical clause which 
appears on page 1 of his bill, parenthetical phrase “regardless of the 

rovisions of any collective bargain or any other contract” that would 
unnecessary. That is the way Senator Curtis is dealing with the 
hot-cargo contract problem. 

Senator Kennepy. There is some question whether in the Kohler 
strike the boycott was a secondary or in a sense a primary boycott; is 
there not ¢ 

Mr. Retixy. I think they had kind of both kinds. There was such 
a variety of activity, you had kind of appeals addressed to consumers, 
and then you certainly had a clear secondary boycott in the activity 
with regard to the ships that came in to unload materials, in which 
they induced the stevedores not to unload them, and so that it had both 
primary and secondary aspects. 


THE LINE CO. (JACKSON, MICH.) CASE 


Senator Curtis. Might I add there, the one case comes to mind from 
= nee testimony and that was the case of the Link Co. of Jackson, 

ich. 

The pickets from Kohler followed the delivery of Kohler material 
to the Link Co. at Jackson, Mich. 

The Link Co. was a wholesale distributor of products, including 
Kohler but not limited to Kohler. 

The pickets not only picketed the Kohler truck unloading but they 
carried on their picketing in front of the Link Co. 

They also wrote down the license number of every customer that 
came up to the Link Co. and it was reported to the committee that 
those car owners, their names were read off at the union meeting there 
locally at Jackson, Mich., and there was no labor dispute going on at 
the Link Co. 

They were definitely neutral so far as the controversy between UAW 
and Kohler was concerned. 

Senator Kennepy. Do you have some questions, Senator Mc- 
Namara ? 

Senator McNamara. Yes, I have a couple, Mr. Chairman. 


HINTS OF TROUBLE 


In your analysis, Senator Curtis, referring to the Burt situation, 
you called it the “now famous Burt situation,” which is has become, 
and your statement says: 

The sheet metal agents will approach contractors and architects. They stay 


away from the workmen and hint that there may be trouble on construction jobs 
in which the Burt products are specified. 
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This secondary boycott threat usually is enough to make an architect avoid 
ordering Burt products. 

Do you think the language in your bill which you now propose is 
strong enough to prevent these people from hinting to other people 
that there may be trouble ? 

Senator Curtis. I would like to have Mr. Reilly answer that con- 
cerning the language of the bill. 

Mr. Remy. “Well, it would depend, I suppose, on how strong the 
hint was. If the hint was that they were going—if the hint was ; that 
the agent who approached the ar chitect said to him, “Well, if you use 
it I am going to see that you have trouble on the project, » and the man 
who said it is a man that the architect knew really carried weight with 
the employees, I would say that the Senator’s bill does cover it because 
it is a kind of coercion which puts it in lines 7 to 10 of his bill. 

I would say, if the hint was more oblique, probably it would not 
cover it. 

Senator McNamara. It is kind of hard for me to determine that, to 
write legislation determining the degree of a hint. I think it is rather 
hard for the committee to write legislation describing the extent of 
the hint. 

Mr. Reitxiy. I think in fairness to the bill the word “hint” is not in it. 
It was a word the Senator used to describe some of these tactics, but 
certainly the bill itself does not use the word “hint” but uses the word 
“coercion.” 

Senator McNamara. Then your bill would not go to the preventing 
of hints. You do not think it would be effective in preventing this 
hint that you describe ? 

Mr. Rettiy. Not unless the hinter also stated that he would bring 
about some trouble if the architect persisted in using the material. 


ARCHITECT’S ROLE 


Senator McNamara. In the last sentence of the paragraph you 
mention that would be enough to make the architect avoid ordering 
Burt products, Senator Curtis. Isn’t it very unusual for the architect 
to order anything for the job? 

Senator Curtis. In the sense of placing an order as a purchase 
contract, that is correct. 

“Order” here means designing. 

Senator McNamara. Designing? 

Senator Curtis. Designing something that would call for a par- 
ticular Burt product. I did not mean ordering there to mean a 
contract to purchase but rather preparing a design that would call 
for a Burt product. 

Senator McNamara. It is a little confusing because generally the 
architect does not order the material. 

Senator Curtis. That is correct. 

Senator McNamara. The material is ordered by the contractors or 
subcontractors 

Generally in . the specifications the architect specifies Burt or equal 

roducts and then usually the contractor has the option of accepting 

3urt or what he terms equal subject to the approval of the architect. 

Senator Curtis. That is correct. 

Senator McNamara. That isthe way it works so I think you misused 
the word “ordering.” 


| 
| 
| 
| 
| 
: 
; 
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“RIGHT-TO-WORK” LAW IN NEBRASKA 


You come from a “right-to-work” State, your State has “right-to- 
work” laws. 

Senator Curtis. That is correct. 

Senator McNamara. Does your right-to-work law in your State also 
go so far as to prevent hinting of trouble? 

Senator Curtis. I do not think it has anything to do with that. 

Senator McNamara. It does not. 

Senator Curtis. Our right to work merely makes it unlawful to 
make the membership in an organization a condition of employment. 

Senator McNamara. So you feel that we need not go further than 
your right-to-work laws in the legislation we are considering ? 

Senator Curtis. Well, I feel, yes, right to work we are not debating 
it here but there are many problems involved in the field of labor, and 
plus, we are dealing with something here with the secondary boycott 
where the Federal Government has already preempted with the Wag- 
ner Act and the Taft-Hartley Act. 

Senator McNamara. Thank you, Mr. Chairman, those are all the 
questions. 

Senator Curtis. And this bill does not go as far as “right to work” 
or deal with that subject at all. 

Senator Kennepy. Senator Purtell. 

Senator Purrety. I have no questions. 

Senator Kennepy. Senator, this bill, as I understand it, was intro- 
duced in January 1957. 

Senator Curtis. This particular bill, yes. I had a bill in the previ- 
ous Congress, a slight variation of language, basically the same bill. 

Senator Kennepy. It is not in any way, therefore, the result of the 
McClellan committee hearings, is it? 

Senator Curtis. No. It was pending in the Congress before the 
creation of the select committee. ; 


MANDATORY INJUNCTIONS 


Senator Kennepy. Can you give me an explanation of the language 
on page 3, beginning with line 10; what would be the effect of that 
paragraph ? 

Senator Curris. That—you are referring to lines 10 through 18 on 
page 3? 

enator Kennepy. Yes. 

Senator Curtis. That merely brings the present section 10 (1) of 
the Taft-Hartley, the injunction section, into conformity with the 
changes and the new unfair labor practices of S. 76. 

There is no change in the basic principles of 10 (1) providing for 
priority status on injunctions. 

Senator Kennepy. That would extend the mandatory injunction to 
these new sections—subsections (D) and (FE) in your bill? 

Senator Curtis. In other words, section 10 (1) now relates to Taft- 
Hartley law as written, and I would make it conform to the changes 
that I propose in S. 76. 

Senator Kennepy. Your proposed subsections (D) and (E) also 
would be the subject of damage suits under the proposed amendment 
to section: 
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Senator Curtis. Yes, to bring this bill—to bring the existing act 
into conformity with the changes | here. 

But, there again, nothing new would be made in the way of new 
principles or expanding scope of damage suits. 


COMPARISON WITH TAFT-HARTLEY PROVISIONS 


Senator Kennepy. Now, damage suits are presently limited to sec- 
ondary boycott provisions of the National Sahar Relations Act. You 
enlarge the area of prohibited secondary boycotts; therefore, you would 
expand the area of damage suits to these additional situations. 

Senator Curtis. That is correct. 

Senator Kennepy. Now, in the case of the Brotherhood of Electrical 
Workers v. National Labor Relations Board, it says on page 819 of the 
Supreme Court’s decision relating to the National Labor Relations 


Act: 


To exempt peaceful picketing from the condemnation of 8 (b) (4) (A) asa 
means of bringing about a secondary boycott is contrary to the language and pur- 
pose of that section. The words “induce” or “encourage” are broad enough to 
include in them every form of influence or persuasion. 

Then on page 820 it says: 


The intended breadth of the words “induce” or “encourage” in 8 (b) (4) (A) 
are emphasized by their contrast with the restrictive phrases used in other parts 
of 8 (b). For example, the unfair labor practice described in 8 (b) (1) is one 
“to restrain at the most employees”. and 8 (b) (2) is to “cause or attempt to 
cause an employer”. In 8 (b) (5), it is to “require of employees,” and in 
8 (b) (6), it is “to cause or attempt to cause an employer”. The scope of 


“induce” and especially “encourage”, goes beyond each of them. 


The question is whether your language is in some ways as effective 
as the language which the Taft- Hartley Act now uses and which has 
been subjected to court decisions and which is, therefore, fairly well 
defined. 

Senator Curtis. I would like to refer that to Mr. Reilly, please. 

Mr. Rey. Well, I think 

Senator Kennepy. You understand, Mr. Reilly, why we are con- 
cerned about this language that Senator Curtis suggests at the bottom 
of page 4, and the bottom of page 1, and top of page 2. If we are to 
change the language of the statute we should be absolutely clear on 
its meaning. 

Mr. Remy. You are suggesting, Senator, that the words “induce” 
or “encourage” in the present act are really broad enough to catch 
some things that might not be caught by the Curtis bill ? 

Senator Kennepy. Yes. 





S. 76 LANGUAGE NO NARROWER THAN EXISTING LAW 


Mr. Reitiy. I would say that I would weigh—were it not for the 
fact: that he illustrates in his opening paragraph, I am referring now 
to the language at the bottom of page 4 in which includes picketing 
as a type of coercion, that that might be so. 

But the customary form of inducement in these cases, of course, is 
picketing, and, therefore, I don’t really think, despite that change in 
language that he has made it any narrower than existing law, Mr. 
Chairman. 
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Senator Kennepy. What about the language on line 8? This deals 
with the “hot cargo” matter which in some cases, of course, forms a 
part of labor contracts at the present time—that is where an employer 
contracts with a labor organization that he will not handle cargoes 
which have been either shipped or manufactured under certain con- 
ditions. 

What will happen if we throw out this language—these are part of 
general contracts covering many, many employers. 


EFFECT ON “HOT CARGO” CONTRACTS 


If this bill is passed, what effect will this have on this type of con- 
tract? Would it throw out the contract completely? Do you feel 
this is a problem to just throw out the section, Senator ? 

Senator Curtis. I do not think this bill invalidates the contract. 

Senator Kennepy. It doesn’t ? 

Senator Curtis. It merely says that certain acts are prohibited 
even though the contracts may make reference to it. 

Senator Kennepy. The rest of the contract you feel would be no 
problem whatever? 

Senator Curtis. I don’t think it affects the contract at all. But the 
contract would not be a defense for carrying on the prohibited actions. 

Senator Kennepy. You don’t feel that the scope of the Supreme 
Court decisions in June will handle this matter of “hot cargo,” do you 
Mr. Reilly? 

Mr. Remy. I think it is quite conceivable that the Supreme Court 
decisions may make the whole “hot cargo” issue irrelevant, if the Gov- 
ernment prevails in the Supreme Court. 

Now, all that they would do would be to say that the “hot cargo” 
clause is not a defense. The Court would not deal with the questions 

of whether or not the contracts themselves have, therefore, been termi- 
nated automatically, by that holding. 

The Board, in some similar litigation some years ago, where they 
held invalid certain contract clauses, these were cases brought against 
the employers, where they held certain contract clauses were invalid. 

Nevertheless, in formulating a remedy against that employer, it 
stated that the other parts of the contract would remain in effect, and 
I would imagine that if these cases came back then to the Board on that 
issue, the Board could formulate a similar remedy since those deci- 
sions were upheld by the Supreme Court way back in the thirties. 


PROHIBITION OF “UNFAIR LISTS” 


Senator Kennepy. What effect could this bill have on the dis- 
tribution of lists of unfair employers to employees or other employers, 
Senator ? 

Senator Curtis. Again, I would like to refer that to Mr. Reilly. 

Mr. Remy. The intent of the bill is to prohibit the unfair list. 

Senator Kennepy. The unfair list? 

Mr. Retuy. Yes. 


FARMED-OUT STRUCK WORK 


Senator Kennepy. I would like to ask, Senator Curtis, not so much 
a legal question, but what is your feeling about a situation where a 
strike on working conditions takes place in a plant, and the employer 
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then goes across the street and makes a contract with another com- 
pany to do that work. 

Is it your feeling that it would be improper for the union then to 
follow that work across the street and picket the plant? Would you 
like to outlaw that ? 

Senator Curtis. Well, my personal view is that insofar as it af- 
fected the third party, that it is wrong. 

It is true that it may circumv ent the obligation that the first em- 
ployer has to his employees. 

On the other hand, if the consuming public wants certain things, 
and it has to be passed on to somebody oa, the last manufacturer of 
the goods, unless he has labor difficulty he should not be jeopardized 
because of somebody else’s labor difficulty. 

Senator Kennepy. Then you feel that the employees of the plant— 
suppose they are members of the same union—you feel that any action 
which is taken which will notify the employees of the second plant that 
they are working on work which is being farmed out of a struck plant, 
you feel that these workers should be denied such a right? 

Senator Curtis. Well, you have asked me for my personal opinion 
and not asa matter of what the language here says. 

I think 

Senator Krennepy. I want to get your philosophy. 

Senator Curtis. It could be in cases where there was collusion be- 
tween the two managements or some other thing that it would be unfair 
to the employees involved. 

On the other hand, if it was a clear-cut case that the consumer 
couldn’t get his products manufactured by a given manufacturer 
because of labor difficulty, and the work was sent on to someplace else, 
that if the second manufacturer had to suffer because of the first 
manufacturer’s labor difficulties, I think that is wrong. 

Senator Kennepy. Let’s say the second manufacturer made a finan- 
cial arrangement with the first manufacturer whereby the former 
would fill the order or do the work for a fee. 

In other words, the first manufacturer is quite clearly farming the 
work out, and, therefore, he is in a sense assisting the first manufac- 
turer to defeat the strike, because the first manufacturer’s work is being 
carried on even though he is not making the same profit he would make 
if he were doing it. 

Do you feel that the union, under that condition, should not be 
permitted to take any action, including a letter 

Senator Curtis. You used the expression “if he does that he is 
helping to defeat the strike.” 

If he refuses to do so, he is helping to make the strike successful. 

So either way, I don’t know as I would have an opinion on the 
hypothetical case that way. It is a type of problem that I haven’t any 
experience with, and has not been called to my attention. 

Senator Kennepy. All right. 

In other words, you are not prepared to state what your feeling is 
about that par ticular type of problem ? 

Senator Curtis. I have never had an occasion to analyze it or to have 
a live problem of similar principles involved referred to me. 

Senator Kennepy. You mean your real interest is in cases where 
the union employees might have voted either for no union or another 
union, and then are subject to pressures. 
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Is that correct ? 

Senator Curtis. That is correct, and then the jurisdictional, these 
present loopholes that permit these boycotts to goon. 

Senator Kennedy, it has been my observ ration, and I have received a 
great deal of mail and calls at my office from individuals who have 
suffered from secondary boycotts, and invariably they are small em- 
ployers, and they are people who either their business is not spread out 
over enough of a geographical area to live with a boycott, or they have 
insufficient ¢ apital to carry on and outlive the boycott in time. 


STRUCK WORK 


Senator Kennepy. Well, now, Senator, let me ask you what about 
this language on page 2 of your bill in view of your discussion : 

Causing or attempting to cause an employer or other person to cease doing 
business with any other person. 

In other words, let’s take the case of struck work. 

Senator Curtis. Mr. Reilly, since you have directed your question 
directly to this section of the bill and not as to your opinion on it, I 
wish Mr. Reilly would make the answer. 

Mr. Retry. I think, literally, Senator, this bill does prohibit the 
employees, let’s say, in a struck plant then for that labor organization 
to go over to the second plant where the work is done on account of the 
first employer and do it. 

I realize that it is a matter of policy that has been also one of the 
controversial features of the Taft-Hartley Act. 

It depends on this: If you prevent employers in all situations from 
farming out struck work or at least not preventing them, but making 
them subject to the risk of a secondary picketing if they do, you have 
placed in the union’s hands a much greater weapon than winning a 
strike merely through withholding their services. 

Now, take the—this issue as came up in connection with an 
illegal strike. Historically, I am speaking now of the debate in 
1949. 

ITU (CHICAGO) SITUATION 


You will recall the labor situation which created most public atten- 
tion at that time was the demand of the ITU on Chicago newspapers 
that they agree, in effect, to a closed shop, and they invented these 

rather ingenious methods of getting around it which the Labor Board 
said were cle: arly illegal 

During that partic ular period those Chicago papers, even though 
the demand was illegal, would have gone under was it not for the 
fact they were able to place their advertising copy in the hands of 
unionized printers in the Chicago area. 

And it was the ITU, I think, that raised such a rumpus then before 
the committees in 1949. And it never seemed to me there was never 
very much equity in their particular contentions. 

It might be if a strike is a purely economic one, the Senate might 
want to limit the ban against secondary picketing where sec ondary 
employer does the work on the first employer’s s account. 

You might want to do something about that. But I would feel 
myself, I shouldn’t intrude on a question of policy here, that certainly 
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the Smith bill, which does not make any distinction between the type 
of demand that has precipitated the strike, it goes a little bit too far. 

In other words, I think that in the ITU situation, I mentioned that 
as a matter of public policy, those newspapers shouldn’t have been 
discouraged from sending out that work. 

Senator Kennepy. Well, Senator, I am glad we had a chance to 
have you come before the subcommittee because this is a complicated 
section. You brought a very able attorney with you who is very fa- 
miliar with the law, and Iam glad you did. But I think it indicates 
the desirability of having committee hearings on this matter, because, 
as Mr. Reilly knows, the secondary boycott provision is probably the 
most complicated section of the Taft-Hartley law, and your language 
will be very carefully considered, I assure you. 

Senator Curtis. | wish to thank the committee and the Senators 
for their hearing and the generosity extended. 


VIEWS ON FARMED-OUT WORK 


Senator Purretyi. Senator, since this discussion relative to (B) on 2 
involves this question of farmed-out work, do you wish the committee 
then to feel that this is an area which you feel needs further explora- 
tion and relative to farmed-out work ? 

Senator Curtis. I would have to qualify myself as able to pass on 
that issue of the farmed-out work. 

Senator Purretit. Would you want us to feel 

Senator Curtis. It is a phase of the problem that I am not familiar 
with. 

Senator Purrett. Would you want us to feel, however, that—or do 
you wish to—to feel that indeed you did not intend to cover that 
or that you did, either one way or the other farmed-out work? 

Senator Ccrris. That is the part I am not ready to answer. 

Senator Purrety. What, sir? 

Senator Curtis. That is a matter that I do not feel qualified to ex- 
press an opinion on. I think there are some cases of farmed-out work 
where it definitely should not be regarded as an unfair procedure, and 
should be permitted, and should be encouraged. 

I think the paramount thing here is the public interest. After all, 
Mr. Reuther, in testifying before the McClellan committee, in refer- 
ence to the right to strike, Mr. Reuther testified that the right to strike 
‘arried with it the right not to strike, and even though a strike was 
pending, that the employees had a right to enter the company premises 
and perform work and carry on, and to do so without being molested. 

No; certainly if they can do that in the primary employer’s place of 
business, that it should not be more restrictive if the work was farmed 
out to somebody who does not have the labor dispute at all. 

Senator Purrety. I might point out, Senator, of course, I am sure 
you do not disagree with the conclusions of this Senator, and I think 
of the committee, that we do not wish to deny that one weapon which 
labor has, which is the right to strike. 

We want to see that the conditions under which these strikes are 
conducted are proper. 

Senator Curtis. I agree with the Senator. 

Senator Purreiy. It might well be, in the experience I have had 
and the knowledge I have gained both in these hearings and in ob- 
servation is that you might well deny labor the right to strike unless 
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there is some way in which you protect them against that farmed-out 
work. I can assure you of that. , , 
Senator Curtis. I do not think the right to strike is involved in my 
proposal here at all. And I wouldn’t deny that right to labor. 
Senator Kennepy. Thank you, Senator. 
Senator Curtis. Thank you. 
Senator Kennepy. You have stimulated a good deal of discussion. 
(The letters referred to by Senator Curtis follow :) 


Unitep States SENATE, 
COMMITTEE ON RULES AND ADMINISTRATION, 
May 26, 1958. 
Hon. Jonun F. KENNEDY, 
Chairman, Subcommittee on Labor, 
Labor and Public Welfare Committee, 
United States Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: Attached for your information are several letters sent 
me detailing experience of individual employers in secondary boycott cases. You 
may recall that I asked permission to insert, in the printed record of the hearings, 
a number of typical boycott cases which have come to me in conjunction with 
my proposed amendment relating to the subject of secondary boycotts. 

With highest personal regards, I am 

Sincerely yours, 
Cart T. CURTIS, 
United States Senator. 


FAIRVIEW MANor, 
Ithaca, N. Y., May 19, 1958. 
Senator Cart CurRTIS, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR Curtis: On April 17 there was a luncheon and meeting at the 
Statler Club of Cornell sponsored jointly by the School of Industrial and Labor 
Relations, the United States Chamber of Commerce, and the Ithaca Chamber 
of Commerce on the subject of “secondary boycotts.” 

The meeting was attended largely by representatives of large manufacturers 
and referred almost entirely to secondary boycotts of the type that affect large 
manufacturers such as the O’Sullivan Rubber Heel case and the Koehler Plumbing 
Fixture case. 

However, in the course of the meeting, mention was made that the administra- 
tion approved a change in the law which would permit secondary boycotts in 
connection with the construction business. 

Since I am a small builder myself, I feel greatly disturbed by this statement, 
because I believe that such a change in the law would permit the unions to put 
practically every small builder in the country out of business if they chose to 
do so. 

I believe it would sound the “death knell” of the small builders. 

Illegal secondary boycotts in the construction business are quite common and 
ought to be eliminated, but to make them legal would create an absolutely intol- 
erable situation. 

Some people feel that matters of this kind apply only in the larger cities and 
that small cities are free of this kind of trouble, but that is not true. 

I would like to give you an example by citing the following story as it came 
to my attention. 

There was a small builder in a small town in a northeasterly direction from 
Ithaca who built a small number of houses each year and had a crew of men 
who had worked for him for years and were quite contented. 

This builder took a contract to build a small motel south of Ithaca. As soon 
as he tried to start work, the representative of the Carpenters Union tried to 
organize his men, but they were quite content and refused to be organized. The 
Carpenters Union representative then went to the builder and told him that he 
would have to force his men to join the union or that he would have to discharge 
them and hire union carpenters or they would “break” him. 

The builder refused to do any of these things and a picket was posted on his 
job. There had apparently been an agreement reached with the Teamsters 
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Union and when the ready-mix concrete trucks came with the concrete they 
refused to cross the picket line, thereby tying up the job. 

This builder happened to be a rather courageous man and after much investiga- 
tion, he found there was a ready-mix concrete plant in Waverly, N. Y., about 
30 to 35 miles from his job that could and would deliver concrete to his job, and 
he proceeded to build his motel. 

However, the trucking of his ready-mix concrete of a round trip of from 60 to 
70 miles and other indignities that he was subjected to while he was building, 
cost him so much that the cost was way above what he had estimated and 
what he had expected it to be. 

To the best of my knowledge, this builder has not done any building since, 
although he does run a supply house. 

There are few small builders who would have the courage and the financial 
ability to carry through as this man did. 

It is certainly not proper that a builder should be put out of business as a 
result of activities such as these which are definitely illegal and which cer- 
tainly should not be made legal. 

I urge you to do everything in your power to prevent the legalizing of such 
racketeering as this. 

I further urge you to do what you can, either legislatively or otherwise to pre- 
vent the abuses which small builders are now subjected to as illustrated above. 

I am writing this letter to you both as a small individual builder and as a 
director of the National Association of Home Builders. 

Very cordially yours, 
Norsert H. SCHICKEL. 


SECONDARY Boycotr Case No. 1 


Based on information reported to the AGC of Minnesota office. 

General contractor George Madsen Construction Co., Minneapolis, Minn., let a 
painting subcontract to J. A. Wagner Painting Co., Albertville, Minn., on the 
Byron, Minn., school addition job in March of 1958. 

2ainters Union charged painting contract with many infractions of union 
rules, but basically it evolved around his use of a spray gun instead of brush 
painting. 

Painters put up banner saying “Painting contractor on this job is unfair, does 
not have an agreement with local 681.” Painting contractor in fact was never 
presented an agreement or asked to sign an agreement. 

Business agents from various other trades from Rochester, Minn., then con- 
tacted carpenters, laborers, etc., all employees of Madsen, on the job, and told 
them to get off the job. 

The painting contractor himself continued spray painting. 

Contractor filed secondary boycott charge with Minneapolis NLRB office. 
NLRB attorney advised that charge would probably be dismissed because second- 
ary employer Madsen didn’t have a large enough contract on this particular job 
to meet with the NLRB interstate commerce requirements, though he would 
have been in interstate commerce if the yearly work volume would have been 
considered. The charge was subsequently withdrawn. 

Strike lasted from March 5, 1958, until March 17, 1958, when Madsen signed 
agreement with Rochester Building Trades Council, assigned painting portion 
of his contract to school board, agreed to withdraw secondary boycott charge 
and not sue the painters or Rochester Building Trades Council for damages. 

About 25 men were involved and out of work, none of whom were painters. 

About the same thing happened on another contractor’s job at Mazeppa, Minn. 
(a few miles away) upon which the same contractor used a spray gun. 


SECONDARY Boycorr Case No. 2 


On August 16, 1957, at approximately 3 p. m, in the afternoon, a picket took up 
a banner at the entrance to the gravel pit and rock quarry in which Ulland 
Bros. had set up their hot-mix plant to perform a subcontract taken from Osmund- 
son Bros. on 14 miles of mixed grading and hot-mix blacktop in the general 
location of LeRoy, Minn. 

The effect of the banner was to eliminate the possibility of Ulland’s employees 
hauling out of the pit and thereby stopping the work. The employees of Osmund- 
son Bros. continued to ignore the banner. 
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Skipping much of the in-between conversations, telephone calls, etc., Palmer 
Ulland and M. A. Kulander of Ulland Bros., togther with Art and Herb Osmund- 
son of Osmundson Bros., their attorney Alderson of Austine, Hendershott & 
Manguson of AGC, together with Horace Hitch, association attorney, met with 
Regional Director C. Edward Knapp of the NLRB and the chief legal officer 
Clarence Meter. Conference was concluded shortly before noon with the state- 
ment that the NLRB regional officials agreed that a secondary boycott has been 
created and they would proceed with the case. 

During the next 2 days witnesses were brought in, affidavits were taken and 
the papers were mailed off to Washington on August 23. 

On August 28, 1957, contact was made with the national AGC office in Wash- 
ington, and word was received the morning of the 29th that the Washington 
office NLRB had agreed on a secondary boycott and were continuing to process 
the case. 

At noon, August 29, the regional office was advised by telephone to go ahead 
with the case and issue the complaint. Having then informed Erwin Peterson, 
attorney for local No. 49, of their advice they were informed by Mr. Peterson 
that the pickets would be removed. There was no assurance at this point that 
Peterson was also speaking for the Teamsters but the grapevine had it that Max 
Durand had agreed to remove his banner also. 

Facing the possibility that the laborers might move in an organizational 
banner Palmer Ulland informed the manager the afternoon of the 29th that he 
would go along with the laborers agreement and the necessary advice was mailed 
that same afternoon to the respective officials representing the laborers. 


Rep ARROW FREIGHT LINES oF TEXAS, 
San Antonio, Teras, May 13, 1958. 
Hon. Cart T. Curtis, 
United States Senate, Washington, D.C. 

DEAR SENATOR CuRTIS: We wish you well in your efforts to pass legislation 
outlawing secondary boycotts, with special emphasis on the “hut cargo” clause 
as it exists in Teamsters Union contracts. 

Without the protection of such legislation all trucking companies, and in fact 
all shippers and receivers of goods throughout the country, are at the complete 
mercy of the Teamsters Union, whenever they care to exercise their power. 

Our own company and three other Texas freight lines have wage contracts 
with an independent union which is not affiliated with the Teamsters. Although 
we have maintained good wages and working conditions and fine employer- 
employee relations over a long period of years, we operate constantly under the 
threat of the “hot cargo” clause. As the situation exists today, whenever the 
officials of the Teamsters Union decide in their wisdom that we are “unfair” 
our flow of interline freight can be instantly shut off, and we can be in effect 
forced out of business. It doesn’t seem possible that this can be true in 
America, but it is. 

We now have some narrow measure of protection against secondary boycotts 
under current National Labor Relations Board and Interstate Commerce Com- 
mission decisions. However, we and other businesses in Texas and throughout 
the country, need the solid protection of the law. The original intent of the 
Taft-Hartley Act was to eliminate secondary boycotts of all kinds, and we 
certainly applaud your efforts to attain this end through new legislation. 

Sincerely yours, 
LAURENCE WINGERTER, President. 


LOUISVILLE, Ky., May 10, 1958. 
Hon. Cari T. Curtis, 
Senate Office Building, Washington, D.C.: 


We understand that the Senate Labor Committee is currently holding hearings 
on labor legislation and particularly on your Senate bill 76. 

Our company has been involved in a situation with the United Hat, Cap, and 
Millinery Workers International Union since July 1957 which we believe is 
particularly pertinent to the legislation you have proposed. 

In July of 1957 we were approached by representatives of the Hatters Union 
with the request that we recognize that union as collective bargaining representa- 
tive for our employees. They advised us that we could do it either the easy 
way by recognizing them or the hard way. We advised the union that at such 
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time as a majority of our employees would vote for them in an election duly 
conducted by the NLRB we would negotiate a contract with them. Our refusal 
to recognize them without this showing has resulted subsequently in incessant 
harassment. 

Our establishment has been picketed since August 5, 1957. At our request the 
NLRB held an election on December 20, 1957. This election was held only after 
the union had repeatedly filed many so-called unfair labor practice charges. 
Each and every one of these alleged practices were found to be in total agreement 
with the provisions of Taft-Hartley. The dismissal of these charges was appealed 
to the General Counsel of the NLRB. This Board found again that all the charges 
were untrue. When the election was held the score was 150 to 4 against the 
union. This election and the results were objected to by the union on the basis 
of several so-called unfair practices. These charges of unfair practices were 
found to be untrue by both the regional NLRB at Cincinnati and the General 
Counsel of the NLRB in Washington over numerous protests by the union. The 
union is still picketing our plant with published statements that they will con- 
tinue to do so for many years. 

In addition, our customers have been contacted and requested to cease pur- 
chasing our product; handbills have been distributed at the establishments of 
our customers requesting that our products not be purchased ; suppliers have been 
approached with threats of organizational activities among their employees or 
refusals of the Teamsters Union to handle their product if they did not stop 
shipping supplies to us. 

Thus far we have been unsuccessful in our attempts to seek legal redress be- 
cause of the courts’ interpretation that these activities did not constitute appeals 
to employees to engage in a secondary boycott. 

Clearly, an employer whose employees have overwhelmingly rejected a labor 
organzation ought not to be at the mercy of that labor organization in a situation 
such as oure because the harassing tactics are technically not directed at 
employees. 

Please be assured that we heartily support your proposed bill and trust that 
you will be successful in your efforts. 

o. J. Lipscuutz, Louisville Cap Co. 


BLUE MOUNTAIN CONSTRUCTION Co., 
Moses Lake, Wash., May 6, 1958. 
Senator Cari CurtTIs, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR: In the spring of 1956, we contracted with the Bureau of Recla- 
mation for approximately $1 million in work covered by 5 contracts. Our con- 
tract with the Government stated very clearly that there would be no discrim- 
ination of hiring because of race, creed, or color. 

We had operated a very successful and efficient business for 10 years on an 
open-shop basis. In April of 1956 the local unions threatened a walkout at the 
Empire Concrete Products Plant in Ephrata, Wash., if they continued to deliver 
concrete to us. We had a signed contract with Empire Concrete to deliver at a 
set price per yard. The contract stated that we could purchase nowhere else 
on three of the jobs. The results were that Empire Concrete refused to deliver 
unless our men signed with the union. The union refused to permit Empire 
Concrete to furnish concrete unless we signed with the union on all the jobs even 
though we were mixing our own concrete on some of the jobs and the union could 
not stop us on these other jobs by boycott. 

When we found it was necessary to join the union in order to complete the 
contract, we lost many of our best men whose past experience with business 
agents dictated their necessity to leave for some other open-shop jobs. Our 
employment dropped from 108 men to 2, at the present time. 

During the period of the dispute mentioned above, the officers of the company 
received phone calls at frequent intervals during the nights. When the phone 
was answered, nothing was heard on the other end of the line except heavy 
breathing which frightened the teen-age members of the families to say nothing 
of the fact that the babies were awakened each time the phone rang precluding 
any rest for the mothers. 

In 1955, while the company was constructing a sewage-disposal plant for the 
city of Moses Lake, Wash., the union sent approximately 60 Negroes to the job 
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site. They were told to mill around over the equipment, structures, and the 
grounds in general. When the city police were called, the company was told 
that there was nothing they could do about the situation. Isn’t it odd that the 
taxpayers support 8 or 9 million people who are supposed to protect and assist 
the public. However, I have yet to find one law-enforcement officer who will 
protect anyone against union violence or interference. It can only be inferred 
that most public servants are being paid off in money, votes, or other favors by 
the minority racketeer elements of our society or intimidated by them. 

Please give the honest workingman, the small-business man, and the general 
public who pays your salary some help against this modern slavery. 

Yours very truly, 


C. H. Storms, President. 





Grorcia Highway Express, Inc., Atlanta, Ga., May 7, 1958. 
Hon. Cart T. Curris, 
United States Senate, Washington, D. C. 


Dear SENATOR: I am informed that you are interested in information on sec- 
ondary boycotts that are now and have been in effect that may have some bearing 
on your Senate bill 76. 

Our firm is a common carrier truck operation in the States of Georgia, Tennessee, 
and a small portion of Alabama. We gross in the neighborhood of $5 million 
a year. We have about 650 employees in our entire system and operate 23 
terminals throughout most of Georgia and part of Tennessee. As you know, 
the trucking industry is largely controlled by the Teamsters Union which for- 
tunately we have been able to prevent from organizing Georgia Highway Express 
up to this time. We are probably the largest carrier in the Southeast that is 
presently unorganized. We pay union wages and guarantee roughly 1 hour 
longer workweek than the union. 

On March 3, eight of our employees in Macon, Ga., in an endeavor to organize 
our Macon operation, struck. Although the dispute was limited completely to 
the Macon area as far as the organizational effort, the Teamsters Union, Local 
728, immediately threw picket lines around our terminals in both Atlanta and 
Chattanooga, Tenn., as well as Macon, Ga. The immediate result of this was 
the loss of a large portion of freight that we would normally handle through our 
interchange carriers—about 52 percent of our business goes beyond our line 
and must be handled by union carriers. The union lines have refused to cross 
our picket line at any of these picketed terminals with the exception of a few 
smaller unorganized trucklines. In order to obtain our freight, it was necessary 
for us to take our freight to the connecting carriers and pick up freight consigned 
over our lines at their warehouse. The normal procedure is for them to bring 
us the freight going on our lines and we take them the freight going on their lines. 
As you can see, it would roughly double our cost of handling interchange freight. 

When the picket line was first thrown up, the pickets followed our vehicles to 
the various connecting lines, as well as to customers where we went to pick up 
and deliver cargo. When the pickets were thrown up at these truck lines, there 
was a general walkout of all the union employees until the pickets had left. 
Fortunately, we were able to obtain a State court injunction prohibiting this 
boycott within 2 days. This gave us some relief. 

We were then a week and a half later able to obtain a Federal court injunction 
against the unions restraining them from secondard boycotts and roving picket- 
ing. Now we are able to operate on a fairly normal basis with the exception of 
the loss of certain major accounts and with diversion from our lines of certain 
interchange traffic that would normally have been given to us for delivery. As 
it stands now the pickets have been out nearly 2 months, and we have no idea 
how much longer this will continue. 

I am writing you this as an example of what could happen to an unorganized 
or organized common carrier who fell from grace in the union’s eyes. If the 
rest of our employees had not been loyal to the company and if we had not had 
such prompt action by our legal counsel, this strike involving merely 8 people 
eould very likely have bankrupted a company and cost the livelihood of some 
650 people who had no sympathy with the union cause whatsoever. 

I wish you luck in your proposed legislation, and if I can be of any further 


service to you or furnish you any more detailed information I will be more than 
glad to do so. 


Yours sincerely, 
Ditton WINSHIP, Jr., Vice President. 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 325 


HUNTINGTON Coca-CoLa BoTtLine Co., 
Huntington, W. Va., May 7, 1958. 
Senator Cari T. Curtis, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR CuRTIS: I am writing you in regard to the Senate bill No. 76 
dealing with secondary boycott and organizational picketing. Four years ago 
our plant was struck by the Oil, Chemical, and Atomic Workers as a result of a 
breakdown in wage negotiation. The union not only picketed our plant and our 
trucks on the street, but in addition, picketed various supermarkets that handled 
our products. In doing so they denied the supermarkets of one of their most 
profitable and popular items. They also denied the employees of the supermarket 
work used in handling display and sale of our product. They denied the public 
free access to the supermarkets which handled our product. As we do business 
interstate, they interrupted the free flow of goods in interstate commerce. It 
took 6 weeks for the attorney from the National Labor Relations Board to get 
an injunction from Federal court prohibiting this illegal secondary boycott. 
Had not one of the supermarket owners complained to the National Labor 
Relations Board, we would have never been able to stop this illegal practice. 
The union went unpunished except for having this declared unfair labor practice. 

We are a small, locally owned, independent company. It is extremely difficult 
for us to exist when subjected to unjust and illegal procedures used by large 
unions. 

We appreciate your interest in our case. With kindest regards, I am 

Cordially yours, 
H. L. Bron, 
Vice President and General Manager. 





RESERVE SUPPLY CORPORATION OF LONG ISLAND, 
Mineola, N. Y., May 7, 1958. 
Senator Cart T. CurtTIs, 
Senate Office Building, Washington, D.C. 

My Dear SENATOR CurTIS: We are very much interested in having your bill 
S. 76 become a law. Unless it does, there seems little hope for the small-business 
man. 

On the morning of July 1, 1955, without warning, the Teamsters Union No. 
1205, placed a picket line around our warehouse in Mineola, and stopped every 
truck that attempted to enter the yard. They refused to talk to the officers of 
this organization and although they contacted the men before and after hours, 
and held meetings with them at night, not one of our employees would sign up 
with their union. 

Finally, after about 2 months, I suggested that probably it would be best 
for our men to join, and every man voiced the same feeling, namely, “We will 
not pay tribute to those third-graders and we are not going to buy Cadillacs for 
the goons you see across the street.” 

After 5 months, our employees formed a union of their own, and it was not 
until then that we were able to call for a vote and get rid of the pickets. 

Such things are happening too often on the island, and surely, the small- 
business man should have some protection, for no matter how these experiences 
may turn out, it still results in a terrific expense, for which expense, we, at the 
present time, have no recourse. 

Sincerely yours, 
A. M. CRITTENDEN, 
Vice President and General Manager. 


Tasty BAKING Co., 
Philadelphia, Pa., May 7, 1958. 
Hon. Cari T. Curtis, 
Senate Office Building, Washington, D.C. 

DEAR SENATOR CuRTIS: We are deeply interested in the hearings which you are 
scheduling to make before the Senate Labor Committee within the next few days 
regarding your bill No. 76. Business needs the kind of help which you are suggest- 
ing in your bill and we have even gone so far as to enclose suggestions of our own 
regarding the wording of your bill, and we hope that there will be time enough 
that these suggestions may be considered. 


25738—58——22 
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The employees (1,400) of the Tasty Baking Co., and its sales subsidiary, Tasty 
Sales Corp., have never been affiliated with any labor organization, although 
there have been repeated efforts to organize them for almost 25 years. Never- 
theless, despite the fact that our employees have apparently rejected unioniza- 
tion, our driver-salesmen have encountered continuous interference by various 
unions in the distribution and sale of our products to the supermarket trade in 
Long Island, New Jersey, and specifically at the moment, Washington, D. C. 

The unions no longer seem openly to threaten our customers (such as the 
manager of the supermarket) with a strike, picketing or overt violence, they 
simply “request” that the store stop handling our goods. The implication behind 
such a request is that the union will use some kind of economic coercion to 
enforce its request if the retail store does not comply with it. The store managers 
will rarely find it worthwhile to incur such annoyances for the sake of one item 
out of the many items on their shelves. These “requests,” therefore, carry a 
great deal of weight. Many times we have been asked to stop deliveries after 
such “requests” were considered by the supermarkets. Our goods are in this 
manner closed out of their natural markets, whether or not the union makes an 
active attempt to organize the employees of the Tasty Baking Co. at the same 
time. This loss of sales has a definite coercive effect on our employees because 
their pocketbooks (especially those of the commissioned driver-salesmen) feel 
the pinch created by the loss of sales. 

We would be indeed glad to be more specific, illustrating actual cases, should 
you feel that such evidence would be helpful additions to the tremendous amount 
of factual information that you must have already at your disposal. 

Sincerely, 
PauL R. KAIsEr, 
President. 





ARKANSAS RESTAURANT ASSOCIATION, INC., 
Little Rock, Ark., May 5, 1958. 
Senator CARL T. CuRTIS, 
Senate Office Building, Washington, D. C. 

My Dear SENATOR CurTIS: First of all I should like to say the Arkansas 
Restaurant Association and Arkansas Motel Association are completely behind 
your 8. 76, which would outlaw secondary boycotts and organizational picketing. 

It is our understanding that you will testify on May 12 before the Senate Labor 
Committee and we wish to provide the following instance for your information: 

“The Teamster Union (local), in the summer of 1956, attempted to organize 
Terryland Dairy here in Little Rock, and as part of this effort advised some 14 
restaurants in downtown Little Rock to quit using Terryland milk until the strike 
was over. Failure to do so would result in picketing, according to the callers. 

“We advised the operators to use whatever type milk they so desired, without 
naming any of the five Little Rock dairies. This resulted in picketing in front of 
restaurants, and in some cases fractional remarks to customers. In one instance, 
five customers came into the Maxwell House Restaurant at noon and ordered 
steaks. After eating the salad they left one at a time with the last party dis- 
tributing literature over the floor. It was impossible to locate the offending 
parties. 

“This resulted in our court action which gave us temporary relief and later 
a permanent injunction was given prohibiting any further picketing.” 

Very truly yours, 
WILLIAM M. Byrn, 
Executive Director. 


F. B. PURNELL SAUSAGE Co., 
Simpsonville, Ky., May 5, 1958. 
Hon. Cari T. Curtis, 
Senate Building, Washington, D.C. 


Dear SENATOR: I am a manufacturer of “Old Folks Whole Hog Sausage” and 
other sausages. I moved to Louisville, Ky., from Nashville, Tenn., in June 1950. 
I bought three hogs at the Bourbon Stock Yards and had them slaughtered. 
My three sons and I boned and made sausage, with my wife helping to wrap 
in 1 pound packages, to sell to the grocery stores. My youngest son went with me 
on the streets to sell to the groceries, leaving my other two sons to make sausage. 

In April 1952, the union called on me for recognition after a poll of my 
employees. I told them I could not join as my employees did not want to join 
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the union. The Amalgamated Butchers of America, Local 227, set up a picket 
line to coerce me into joining. I fought back and carried it to the court of 
appeals in Frankfort, Ky., and got an injunction. In May 1955, I moved to 
a new plant I had built in Shelby County, Ky. 

January 9, 1957, I discharged 3 employees for different reasons and 2 quit, 
not giving their reasons. On January 11, 2 more employees did not show up for 
work but came on the 12th after work for their checks. They said they had 
been threatened if they came back to work. January 14, 1957, two union 
organizers called on me with a contract with demands that I could not meet. 
That night a union man called me on the phone and said a strike was on. 
January 15, 1957, two more employees did not come to work. The organizers 
came back and told me they would get the injunction revoked in Jefferson County, 
Ky., and did before a prolabor judge. Then the fight was on as we have no 
law to protect the businessman in Kentucky. I met with the union officials, 
my attorney, Mr. C. E. Schindler, Sr., Mr. Jake Koch of Koch Beef Co., and 
Mr. Leo Fleischaker of the Fleischaker Packing Co. in Louisville, to see if we 
could settle it, but was told by Mr. Fleischaker that the union was going to start 
beating up my drivers the next day if I didn’t sign up. I told the union if they 
carried out those threats somebody was going to die. I had three sons on those 
trucks and 2 drivers that would be protected. The union then threatened other 
packers in Louisville if they slaughtered for me or sold to me. I then had to 
haul my stock 85 miles to be slaughtered. I was told the union had three girls 
on phones calling my customers, telling them not to buy my products; they 
also mailed 1,000 letters to my potential customers and put letters on bulletin 
boards in places such as General Electric and I. H. C. in Louisville, Ky. The 
union set the picket line in front of my place, followed my trucks and threw 
nails in my driveway; but in spite of all this, I am still in business and paid 
several thousand dollars income tax last year. I now have 20 employees, in- 
cluding 3 that were on strike. My average payroll is $1,800 per week. 

Senator, I certainly admire your courage and that of Senators Jenner and 
Goldwater. I hope you can put your bill, number S. 76, into law. I frown on 
Kennedy, Beck, Hoffa, and Reuther for trying to spend all our money. 

If there is anything further that I can do for the good of business and the 
country, I will be happy to do it. I am happy to know there are some Senators 
that have not completely forgotten the small businessman and must realize if 
we do not like Russian ways we must change some things here at home. 

Yours truly, 
F. B. Purnett, Sr., President. 


ACOUSTI ENGINEERING Co., 
Atlanta, Ga., May 3, 1958. 
Re revision of Taft-Hartley law: 
Hon. Car. T, Curtis, 
Senator from Nebraska, 
Senate Office Building, Washington, D.C. 


Tear Str: As an acoustical subcontractor in the construction industry we 
urge you to strengthen rather than weaken the ‘secondary boycott” provisions 
of the Taft-Hartley Act. 

This act should be revised to cover any employer engaged in interstate business, 
regardless of his size, or any local union affiliated with a national or international 
union such as AFL-CIO. 

The act should also be revised to put more teeth in the law to prevent unions 
from bringing pressure on an employer to deal directly with them rather than 
organizing the employees and requesting an NLRB representation election as 
called for by the present law. 

At present, insofar as it applies, the Taft-Hartley law affords the only pro- 
tection to the public, building owners, contractors, and contractors’ employees 
from a ruthless ‘“‘work claiming” trade union. These jurisdiction-claiming unions 
do not try to organize employers’ employees ; they simply try to force the employer 
to fire his existing employees and make him hire men from their union to per- 
form the work they claim. The employer then, of course, has no choice in the 
selection of his employees and must use the man provided by the union from 
its hiring hall. 

Regardless of the law as it is written, this sort of thing happens every day in 
the construction industry. Fortunately, for us the Acousti Engineering Co. hap- 
pened to be just large enough to be considered as qualifying under the NLRB 
rules. In the last 7 years we have been forced to call on the NLRB on three 
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different occasions to stop a raiding union from coercing by picketing construc- 
tion job sites, endeavoring to force us to fire our regular employees and replace 
them with men supplied by the raiding union, all without benefit of NLRB election 
among our own employees. 

In one of these cases in 1952, the Lathers tried to displace our employees, 
who were members of the Carpenters’ Union, on construction sites in Atlanta, 
Ga. The final result was the NLRB issued a cease-and-desist order. 

In the other two cases the Sheet Metal Workers Local No. 48 tried to displace 
our employees, who were members of the Carpenters’ Union, in 1955 at the Ten- 
nessee Coal & Iron Co., Birmingham, Ala., and in August 1957, at the Redstone 
Arsenal at Huntsville, Ala. In both cases the matter was referred by us as 
employer to the NLRB and the decision was rendering forcing the Sheet Metal 
Workers to cease and desist their illegal picketing and secondary boycott, and 
allow our employees to perform the work assigned to them by us. 

Without the Taft-Hartley law we would have been forced to fire our regular 
year-round employees, who are members of the union of their own choice, and 
be coerced into hiring strangers on each job site under threat of secondary boycott. 

We and our employees have been very fortunate but, believe me, there are 
thousands of other employers and employees who have not been nearly so for- 
tunate under similar circumstances. 

Respectfully yours, 
A. F. Henry, President. 


WILLIAMS-BROWNELL, INC., 
Asheville, N.C., May 5, 1958. 
Re secondary boycotts, Curtis bill S. 76. 
Hon. Cart T. Curtis, 
United States Senate, Washington, D.C. 


DEAR SENATOR CurtTIS: It is certainly time for concerted action by industry, the 
American people and the legislative branch of our Government to curb the un- 
ethical and ruthless activities of unbridled union power if we believe in the 
American way of life and value its system of free enterprise which is now being 
threatened by secondary boycotts. 

Our little plant has been caught in one of these secondary boycotts so we know 
what we are talking about. We know how terrifying it is and how helpless a 
little company feels against a big union. 

Beginning in the fall of 1956 and through the year 1957, we were secondary- 
boycott victims of the Carpenters’ and Joiners’ Union in the Chicago area who 
refused to install our material because our employees are represented by the 
Upholsterers’ International Union AFL-CIO instead of the Carpenters’ and 
Joiners’ Union AFL-CIO. Consequently the material was returned by the build- 
ing contractors to our customers in the Chicago area and we were notified by 
our customers that they, not wanting to cause any trouble with the Carpenters’ 
and Joiners’ Union, must purchase materials necessary and acceptable to their 
trade unions and as the Upholsterers’ Union was not recognized in their area by 
the Carpenters and Joiners they were forced to cancel all orders and make 
further plans. 

We wholeheartedly support you in your secondary-boycott bill S. 76 and are 
against Senator Smith’s bill S. 3099, or any other bill allowing secondary boycotts. 
We commend you on your stand. 

Yours very truly, 
A. 8. ApAms, Secretary-Treasurer. 


CLEMENT Eectric Co., 
Grand Rapids, Mich., May 5, 1958. 

Subject : United Association of Journeymen and Apprentices of the Plumbing and 

Pipefitting Industry of the United States and Canada AFL-CIO and Senate 

bill 76. 
Hon. Cart T. Curtis, 

United States Senate Building, Washington, D.C. 

HONORABLE SIR: 

1. This is a continuing case of secondary boycott of the products of our com- 
pany by the united association mentioned above even though our shop is union- 
ized and has been represented by a bargaining unit of the International Brother- 
hood of Electrical Workers AFL-CIO for the past 20 years. 
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2. Ours is a parallel case to and was involved in National Labor Relations 
Board case No. 7-CC-55 where the Detroit Edison Co. and the Westinghouse 
Electric Corp. brought action against the united association and its local union 
No. 636 in Detroit which resulted in a temporary injunction being issued which 
so far as we know is still in effect. 

3. This situation was submitted to the Honorable John L. McClellan on Sep- 
tember 5, 1957, and acknowledgment of receipt of same is covered by letter of 
September 13, 1957, signed by Robert F. Kennedy, chief counsel of Mr. McClellan’s 
select Committee on Improper Activities in the Labor and Management Field. 

4. This is a case where the United Association and its union locals are effec- 
tively blacklisting our company and its products on a national basis by furnish- 
ing names of companies whose products they will accept and install without 
trouble. In effect they are as a result of this dictating from whom the ultimate 
user must purchase his requirements. 

5. This is a case on which information has been furnished to the Federal 
Bureau of Investigation in its work for the United States Department of Justice 
who we are advised are investigating possible anti-trust-law violations in the pipe- 
fitting industry. 

6. We are of the opinion that present laws are not adequate to cope with the 
situation for the following reasons. 

(a) While under present laws it is possible under some conditions to enjoin 
the union from such illegal interference the procedure takes too much time and 
is too local in scope. 

(b) Under present laws the union, by careful planning, can avoid the injunc- 
tive restraints. 

(c) Purchasers of this equipment, even though they know of the illegality of 
the practice, will not take the chances of their projects being shut down or 
delayed. 

(d) This it seems is a clear-cut violation of the federation’s executive council 
rule that none of its 137 affiliates has the right to refuse to work with materials 
made by members of another AFL-CIO union. It tends to prove that left to 
itself the union does not correct such practices and it raises the question of 
whether or not the union honestly intends to live up to its announced rules or 
whether such rules are made as a matter of window dressing for the sake of the 
public and Congress. 

(e) The only effective method we believe is the outlawing of secondary boy- 
eotts, period. 

Respectfully submitted. 

E. B. CLEMENT, President. 


Escape Suppiy Co., 
Atlanta, Ga., May 5, 1958. 
Hon. Cart T. CurRTIs, 
United States Senator, 
Senate Office Building, Washington, D. C. 

DEAR Str: Senate bill No. 76 has come to my attention. I am very much con- 
cerned with the subject of secondary boycotts. 

I am a small distributor of wholesale plumbing supplies employing 15 people. 
My major line is Kohler plumbing fixtures. 

Since the strike at the Kohler plant, union representatives have visited my 
offices and suggested that I stop handling Kohler products or they would put 
pickets in front of my place of business. I explained to them that was my 
source of livelihood and I would not be able to keep my doors open without 
handling Kohler products. One of the men told me he would be able through 
union pressure to secure the American-Standard line if I would drop Kohler. 

I am still handling Kohler products and have been put in a decided disad- 
vantage by the union as they continue to refuse to install Kohler fixtures. 

There have been many instances involving boycotts that cause small concerns 
to give up or close up. 

Your activities in this field as evidenced by Senate bill 76 are to be commended. 
All of us at Ebcap Supply Co. greatly appreciate your efforts and hope they 
will be succesfully consummated in the passage of this bill. 

Yours very truly, 
EVERETT B. Brooks, President. 
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Smiru, OKONESKI, PUCHNER & TINKHAM, 
Wausau, Wis., May 5, 1958. 
Senator Cart T. Curtis, 
Senate Office Building, 
Washington, D.C. 


DEAR SENATOR CurTIS: I understand that you plan to testifiy on behalf of your 
bill S. 76 to outlaw secondary boycotts and organizational picketing and that you 
will be testifying on May 12 before the Senate Labor Committee. This letter is 
written to give you information concerning the experience of my client, Heiser 
Ready Mix Co., of Wausau, Wis., with the Teamsters Union to illustrate the need 
for a change in the Taft-Hartley Act. 

The Heiser Ready Mix Co., is owned by Mr. Harold Heiser of this city and 
is a relatively small sand, gravel, and ready-mix concrete concern, having 
approximately 16 employees. None of Mr. Heiser’s employees are members of the 
Teamsters Union or any other union and none of them desire to be members of 
the Teamsters Union for reasons that are quite obvious to anyone who reads the 
newspapers. 

Heiser was supplying the ready-mix concrete and related materials at the con- 
struction site of a new shopping center in Wausau, Wis., during the months of 
July and August of 1957. On August 23, 1957, the entire construction site was 
picketed by the Teamsters Union, and all of the building trades stopped work as 
a result, since the general contractor’s employees and most of the subcontractors’ 
employees were unionized. The general contractor was informed that as soon 
as Heiser was fired and the materials were obtained from companies which had 
employees who were members of the Teamsters Union, that the picket would be 
removed. Therefore the contractor had to dispense with Heiser’s materials and 
buy materials from other sources solely because of the secondary boycott and 
illegal pressure applied by the Teamsters Union. Work was resumed, the picket 
was removed as soon as Heiser’s trucks stopped coming to the premises. 

Similarly, during the months of August and September of 1957, Heiser had 
been supplying ready-mix concrete and related materials in the construction of a 
church in Rothschild, near Wausau, Wis., and on the morning of September 25, 
1957, the Teamsters again placed a picket in front of the construction site and, 
as a result, all work on the construction site stopped. In neither one of these 
instances was there any labor controversy of any sort and the picketing was 
purely for secondary-boycott purposes to force the contractor to stop buying 
materials from Heiser and instead to buy them from some employer whose men 
were members of the Teamsters Union. Solely because of that pressure, the 
eontractor on the church job changed suppliers, immediately thereafter the 
picket was removed and work again went ahead. 

Similar pressure has been applied to general contractors throughout this area 
over a period of several years by the Teamsters Union to the point that many 
of them have been coerced into no longer buying their materials from Heiser 
because of the fear of picketing and a shutdown of their construction work. The 
Teamsters Union has not tried to talk to Heiser’s men to convince them of the 
merits of joining the Teamsters Union but has resorted solely to economic pres- 
sure upon the employer through an illegal secondary boycott. 

There can be no question that this has been a clear-cut violation of chapter 111 
of the Wisconsin Statutes and section 8 (b), subsections (1), (2), and (4) of 
the National Labor Relations Act. Both the Federal and the State laws con- 
demn secondary boycotts and coercion upon the employer to make his employees 
join a union. 

We have filed charges with both the Wisconsin Employment Relations Board 
and the National Labor Relations Board. The latter has refused to even investi- 
gate the facts of this case because it does not “meet its minimum jurisdictional 
standards.” That is merely a polite way in which the National Labor Relations 
Board says that you are not big enough, you are only small business and not 
important enough for us to bother with. 

Even though we had a hearing before the Wisconsin board last November, 
we have had no decision as yet because, as I am informed, the board is worried 
about its jurisdiction in view of the Federai preemption in the labor field. Thus 
Heiser finds himself in the no man’s land where there has been a clear-cut 
violation of both the Federal and State laws by the Teamsters Union, but evi- 
dently there is no place where he can get relief or justice. As a result he is 
confronted with the undesirable alternative of continuing to see his business 
damaged with the prospects of eventually having to go out of business or violate 
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the law and force his employees to join the Teamsters Union so that their 
employer can stay in business. 

You may use the contents of this letter in any manner that seems proper and 
feasible to you. If you desire any further information or proof in support of the 
statements hereinbefore contained, I will be very happy to supply them to you. 

Yours very truly, 
RIcHARD P. TINKHAM. 





THe ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
Atlanta, Ga., May 5, 1958. 
Subject: Secondary boycotts. 
Hon. Car T, CurtTIs, 
Senator, Senate Office Building, 
Washington, D. C. 


Dear Senator Curtis: This follows our wire of today on the above subject and 
is to briefly outline injurious experiences the construction industry has gone 
through in the past few years. 

In August of 1954 Teamsters’ Local Union No. 728 (formerly No. 859) struck 
Campbell Coal Co., local ready-mix concrete and building materials suppliers, 
in an effort to organize, or force them to use Teamster Union members. Because 
of this action the teamsters followed ready-mix concrete trucks to all construction 
sites and proceeded to picket said sites resulting in a complete work stoppage 
because other unions would not cross the picket line. 

For more than 2 weeks this condition existed before a State court gave in- 
junctive relief. An NLRB order to cease and desist followed this action in about 
3 weeks. 

Secondary boycotts resulting from picketing job sites caused loss in wages 
to workmen running into thousands of dollars per day, not to speak of the loss 
and nonproductive overhead expenses of contractors, subcontractors, and all 
material suppliers. This referred-to case is on record as No. 10-CC-—79. 

This particular case later was reviewed by the United States Court of Appeals 
for the District of Columbia and that court set aside the order of the NLRB 
but left it up to the Board to further appeal by addition and clarification through 
inclusion of information in existence at the time the Board reviewed the case 
but which was not set forth in the original instance. While the above was taking 
place the Teamsters, acting on their interpretation of the decision of the court 
of appeals, again started picketing action against Campbell Coal Co. In this 
instance the long drawn out process of going through the NLRB was again 
experienced before a cease-and-desist order was issued. In this latter instance, 
even after other crafts of the Atlanta Building Trades Council went back on 
construction jobs, the Operating Engineers continued to boycott Campbell Coal 
ready-mix concrete or refused to handle any concrete coming to job sites from 
said company—even though no picket line existed and in spite of the fact that 
all other crafts were handling the materials in normal fashion. All of this be- 
cause of the Operating Engineers’ support of Teamsters efforts to force Campbell 
Coal Co. to use union labor. 

A third damaging instance occurred in August of 1957 following the identical 
pattern of the above two mentioned cases. In this instance the Teamsters Local 
No. 728, in action against Whitley Construction Co., NLRB case No. 10-CC-342, 
picketed Whitley in an effort to force them to use union labor. As in the previous 
sases cited, pickets followed the ready-mix concrete trucks of this company to 
construction sites and perpetrated effective secondary boycott action so as to 
cause other crafts to refuse to work and in many instances was able to succes- 
fully “bluff” contractors into canceling orders with Whitley and purchasing from 
competitors—even at a financial disadvantage to the contractors. 

These are some of the more outstanding cases experienced recently. Time 
permitting, we can enumerate many, many more similar illegal secondary boycott 
actions occurring throughout the State of Georgia. 

Contractors of this State, as well as all entities of the construction industry, 
are of the firm conviction that the loopholes in the present secondary boycott 
provisions should be closed completely so as to prohibit any action of this type 
as well as so-called “organizational picketing.” 

If we can be of further service, or assistance in any way, do not hesitate to 
advise. 

Sincerely, 
RoBERT H. STRICKLAND, 
Executive Secretary. 
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Det-MArR CABINET Co., INC., 
Atlanta, Ga., April 30, 1958. 
Senator Cart T. Curtis, 
Senate Office Building, 
Washington, D.C. 

DeaR SENATOR: We would like to present a brief story of our experience in 
relation to secondary boycotts: 

City of Milwaukee—Century Hardware became distributor of Del-Mar wood 
kitchen cabinets June 1957. Initial purchase was about $12 thousand. Shortly 
thereafter, ordered approximately $20 thousand. AFL carpenters in Milwaukee 
refused to install Del-Mar cabinets because our employees were members of the 
International Woodworkers Union. Century Hardware, as a result, canceled all 
orders. This meant a sales potential loss of approximately $200,000 annual 
business with this particular distributor. 

Government decided that we had recourse under secondary boycott provisions 
of Taft-Hartley law. Government prosecuted but was unsuccessful in securing 
injunction and trial examiners of NLRB ruled against us. Case is presently 
before NLRB in Washington. Government has indicated by their prosecution that 
this was in violation of secondary boycott provision features of Taft-Hartley. 

We have had a similar boycott in the past in the city of Chicago, with jobs 
held up and expenses of negotiations made necessary so that jobs could continue. 
Secondary boycott provisions of Taft-Hartley were involved in this case as well. 
We have also had a similar situation in the city of Cleveland. 

In summation, AFL carpenters in these cities have refused to install Del-Mar 
cabinets solely for the reason that Del-Mar’s over 200 employees (with an annual 
payroll of over $1 million) belong to the International Woodworkers Union. 

The loopholes that presently exist in the Taft-Hartley law as pertains to 
secondary boycotts, has seriously affected the jobs of our employees, our ability 
to obtain customers, and in general, is a serious handicap which could result 
in a plant shutdown if allowed to continue. 

We sincerely urge that the secondary boycott provisions department of the 
Taft-Hartley Act be strengthened to eliminate any loopholes that would prevent 
any manufacturer’s products in one area from being used in any other area. 

Yours very truly, 
Hers KIRSCHNER, Treasurer. 

P. S.: Enclosed is a front of a sample contract which shows that Del-Mar is 
a member of the International Woodworkers of America (AFL-CIO) Local 
No. 8. 478. 


{Attached pamphlet cover] 


AGREEMENT BETWEEN Det-Mar CABINET Co., INC., AND INTERNATIONAL 
WoopworKers OF AMERICA (AFL-CIO) 


Effective as of April 12, 1957 


INDUSTRIAL RELATIONS COUNCIL or UTAH, 
Salt Lake City, Utah, May 2, 1958. 
Senator Cart T. Curtis, 
Senate Office Building, Washington, D. C. 


Dear SENATOR Curtis: We certainly approve of your bill (S. 76) to outlaw 
secondary boycotts and organizational picketing, and we hope the Congress will 
lose no time in adopting it. 

As you know, with few exceptions this vicious boycott activity is shunned by 
many of the unions, but often resorted to by the Teamsters and various building 
trades unions. 

In July of 1955 the Teamster Union boycotted the Cache Valley Dairy Asso- 
ciation by picketing trucks delivering its swiss cheese to New York buyers. 
We filed boycott charges with the NLRB. The NLRB General Counsel won 
an injunction from the Federal court in New York in late January, 6 months 
after the boycott began. NLRB began hearings on the case in December 1955 
and a trial examiner found the union was engaged in a secondary boycott on 
March 19, 1956. The Board sustained the trial examiner on July 19, 1956—a 
full year after the boycott.began (NLRB case No. 2-CC 362 and 363). 
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This boycott was a terrible thing. It caused great inconvenience to many 
innocent people, including farmers, truckers, employees of the cheese buyers 
in New York and those employed in Utah to make the cheese. Some employees 
lost work and pay because of the boycott. The union gained nothing through 
this organizing attack except the satisfaction of having caused much trouble 
and perhaps the notoriety will make some other employer concede rather than 
resist forced organization of his employees. 

We think this boycott would not have occurred if the union had not believed 
that it could take advantage of some of the loopholes in the present law. They 
were wrong in this belief, but everyone suffered because the loopholes were 
there. 

We hope this incident will be useful to you in support of your bill, and you 
are welcome to use the example if it will help. 

Yours sincerely, 


Ross THORESEN, Manager. 


EnpicottT Co., 
Philadelphia, Pa., May 2, 1958. 
Hon. Cart T. Curtis, 
Senate Office Building, Washington, D.C. 


Dear Sir: It has come to our attention that you are about to introduce a bill, 
S. 76, which we understand contains legislation to curb the use of the secondary 
boycott by labor unions. We are thoroughly in sympathy with this and hope 
you are successful in acquiring passage of this measure. 

Our own experience with the secondary boycott has been both costly and 
frustrating. 

Two years ago we were the successful bidders to furnish Kohler plumbing 
fixtures for the Sharp & Dohme plant to be erected at West Point, Pa. West 
Point is near Norristown, Pa., and the plumbers local union of Norristown was 
to furnish the labor to install the plumbing fixtures for P. Gormly Co., which 
had used our bid and awarded us the contract to supply the material. 

The president of the Norristown plumbers’ local informed Sharp & Dohme 
that if Kohler ware was installed on this job the scheduled erection dateline 
would not be met. The union’s position was that the dateline would be met only 
if Kohler plumbing fixtures were not furnished. 

Sharp & Dohme was engaged in the manufacture of Salk polio vaccine for 
distribution on a national basis. For this reason they called P. Gormly Co. 
and the Kohler Co. in conference, explained their position, and asked Kohler to 
withdraw, although Gormly was perfectly willing to go ahead with the job using 
Kohler material. Realizing the vital importance of the production of Salk 
vaccine, Kohler acceded to Sharp & Dohme’s request. 

The net result of this was that we lost the job and another supply house 
furnished material of other manufacture. This did not hurt Kohler Co. par- 
ticularly, since it is a distributor of plumbing fixtures on a national basis, but it 
did hurt us, because we are comparatively smaller and local in our sales. 

In this case the plumbing contractor was ready and willing to use Kohler 
material but we continually encountered resistance where contractors have 
been threatened or intimidated by union agents and are afraid to use Kohler, 
even where they prefer it. Since we stock the Kohler line, and have done so for 
years, this is costly to us, as we are forced to duplicate our purchases in some 
other manufacturer’s line, often at a price disadvantage. 

Yours truly, 
JOHN ENDICOTT. 


Rocers Suppry Co., 
Atlantic City, N. J., May 2, 1958. 
Senator Cart T. Curtis, 
Senate Office Building, 
Washington, D. C. 

Dear SENATOR: I understand you are sponsoring a bill (S. 76) in the United 
States Senate to correct secondary-boycott abuses under the Taft-Hartley Act. 

As an innocent third party having had considerable experience with the vicious- 
ness of secondary boycotts I am heartily in accord with your efforts. 

I am a Kohler distributor. I handle no other major line of plumbing fixtures. 
Therefore, any interference with my supplying Kohler ware leaves me with no 
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other recourse except to lose business and that I have, to the extent of many 
thousands of dollars. 

Atiantic City is constructing many motels. I supplied the majority of these 
motels with Kohler plumbing fixtures prior to the fall of 1957. Atlantic City 
was the convention city for the AFL-CIO last fall. Before the convention a 
group representing the unions came to Atlantic City to make plans for the con- 
vention. This committee contacted every motel in town. Wherever they found 
Kohler plumbing installed the owner was informed that his accommodations 
would be blacklisted by visitors to the convention. The repercussions were im- 
mediate. The plumbing contractor, one of my best customers, called O'Neill, of 
the United Association of Journeymen and Apprentices of the Plumbing and 
Pipefitting Industry, in Washington to protest. His customers (the motel opera- 
tors) were berating him for getting them blacklisted by using Kohler fixtures. 
I understand that the UA contacted the UAW-CIO and in exchange for a promise 
that the plumber would henceforth (apparently forever) avoid using Kohler, 
the blacklisting was lifted. The plumber kept his bargain with the union—they 
did not. Since that time our customer has done hundreds of motel units in 
Atlantic City, using plumbing fixtures of a competitive make. Having only the 
Kohler line to offer I have been deprived of this business or an even opportunity 
to bid it. 

This is just one example of what a secondary boycott did to me, the plumbing 
contractor and motel owners, all innocent third parties to the dispute. 

Very truly yours 
JosePH T. RoGERs, Owner. 


ANDERSEN CorpP., 
Bayport, Minn., May 2, 1958. 
Hon. Cart T. Curris, 
Senate Office Building, 
Washington, D. C. 

Dear SENATOR CurTIS: Our company is in the business of manufacturing and 
distributing wood windows, having started in this business in 1903. 

We have a crew of somewhat more than 1,000 people. We distribute our prod- 
ucts throughout the United States and in Canada. 

In addition to paying wages far higher than in any other woodworking plant 
in our area, profits have been shared through a most liberal profit-sharing plan 
initiated in 1914. Earnings of Andersen employees average at least as much as 
those in automobile manufacturing and other prominent industries. Employees’ 
benefits include at least 3 weeks’ vacation, sick pay, and retirement pension. 

Andersen employees have never been represented by any labor organization, 
nor is there any contentious labor situation in our crew at this time. 

Through the past years our customers have had some difficulties in furnishing 
our non-union-made windows on jobs of various types in a few localities, such as 
Chicago and Cook County, Springfield and East St. Louis, in Illinois; Butte, 
Mont., and Cleveland, Ohio. The difficulties in some of these areas have been 
sporadic in nature, while in some places, as a practical matter, our product has 
been entirely shut out because of the fear on the part of the builders that there 
would be trouble on the job if non-union-made windows were furnished. 

This feeling on the part of builders and architects has been aggravated by 
union actions, such as bulletins issued by certain glazier’s locals that Andersen 
windows were considered to be on the “unfair” list because they were not glazed 
by unionmen. The union members have in such cases been urged to advocate 
the use of other windows to be glazed in a more expensive manner on the site. 

During the years only one case has come to our attention in which the circum- 
stances clearly indicated a secondary boycott as defined by the National Labor- 
Management Relations Act. In this one case application was made to NLRB 
and a restraining order against the Carpenters’ Union was issued. 

In most cases it is now very difficult to establish a clear-cut case of secondary 
boycott, that is, to meet all of the elements as required under existing law. The 
result has been that in many cases the builders and dealers in our product have 
avoided furnishing Andersen windows on jobs where labor trouble has been 
threatened in the event that our windows would be furnished. This has, in fact, 
created a boycott situation against which we have no recourse. 

Our experiences have convinced us that corrective legislation, such as you have 
proposed in Senate 76, is essential if the free flow of materials is to be maintained. 

Respectfully yours, 
E. C. Swanson, Vice President. 
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CARNES CoRP., 


Verona, Wis., May 1, 1958. 
Hon. Cart T. Curtis, 


United States Senator, Senate Office Building, 
Washington, D. C. 


Dear Senator Curtis: I have been informed that you would like a brief résumé 
of the status of the jurisdictional dispute problem between the AFL Sheet-Metal 
Workers and the International Association of Machinists, also an AFL union 
which represents our employees. 

In about June of 1957 we began to experience difficulty in getting our products 
installed by local 70 of the Sheet-Metal-Workers Union in Akron, Ohio. As you 
may know, we are manufacturers of air distribution outlets, that is, ceiling 
diffusers and sidewall registers as well as power roof ventilators. Local 70 began 
their boycott action by refusing to install our products in the Akron-Canton area 
and to our knowledge, this is the only local of that union which has given us 
any trouble. 

More specifically, on the East Ohio Gas Co. job, in Akron, Ohio, we had a 
number of roof ventilators which had been ordered from us and which were can- 
celed due to pressure being exerted on the sheet-metal contractor and his em- 
ployees by local 70. We filed a charge with the NLRB in this instance but were 
unable to substantiate the charge since we could not get individuals to sign the 
necessary affidavits. The details of this entire matter are in the hands of the 
NLRB as well as our Wisconsin Senators Wiley and Proxmire and our Repre- 
sentative in Congress, Donald Tewes, also, Mr. Harry Lambeth of the United 
States Chamber of Commerce and Mr. Kamerick of the McClellan committee. I 
have endeavored to keep all of these people completely informed as to the de- 
velopments on this problem. 

We have from the outset been working through our own union, the Interna- 
tional Association of Machinists, and they in turn with Mr. Meany’s office in 
the AFL executive council. In fact, I made a trip to Washington after discus- 
sing the mater on the phone with Mr. Al Hayes, president of the union, for the 
express purpose of talking with Mr. Hayes and Mr. Meany about the case. It 
just seems that the AFL-CIO have so many similar problems of much greater 
magnitude with other member unions that they have not been able to get the 
necessary action taken in our case. We have been continuing to have isolated 
instances, all under the jurisdiction of local 70, where the union tries to refuse 
to install our products. Where we have been able to get the contractor to stand 
firm in ordering our equipment and the equipment has been shipped to the job, 
the sheet-metal workers have in no instance refused to put them in. Their tac- 
tics are simply to discourage the purchase of Carnes products in every way pos- 
sible using the present loopholes in the Taft-Hartley Act which enables them to 
exert pressure on the contractor and in so doing, we have no recourse. 

The AFL-CIO executive council has appointed an arbitrator for these disputes 
and I have been informed by the IAM that they expect to have a hearing on our 
case in the near future. To date, I have not been advised when the meeting 
will take place. 

I trust that this is the information you desire and should additional informa- 
tion be needed, I will be happy to oblige. 

Yours very truly, 
R. W. KRroeGstap, 
General Manager. 


LIONEL L. JAcoss & Son, 
Wayne, Pa., May 2, 1958. 
Hon. Cart T. CuRTIS, 
Senate Office Building, 
Washington, D. C. 


Dear SENATOR: I understand you will testify before the Senate Labor Commit- 
tee which is scheduled to begin hearings May 5. It occurred to me you might 
be interested in my experience with organizational picketing, etc. 

In September 1940, together with C. W. Whitney, I purchased the Philadelphia 
branch of Timken Silent Automatic Division of Timken Axle Co., and formed 
Automatic Heat, Inc., to operate it. At that time the Philadelphia operators 
of TSA had been picketed for almost a year by local 420, attempting to force serv- 
ice and installation men to become members of the local. There never was a 
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single employee of TSA a member of No. 420, and the employees, of their own 
volition, objected to joining. 

While this picketing was going on, several of the TSA employees had been 
beaten up, their homes had been stoned and covered with paint, and any sem- 
blance of order was only maintained as a result of the excellent protection offered 
by the Philadelphia police. 

Our crews were followed when they went out to jobs and the customers were 
first persuaded and if that did not work, threatened with damage if they did 
not cancel their business with us, which in many cases they did. By the time I 
came into the picture, the excesses of local No. 420 had so antagonized our em- 
ployees that nothing would have caused them to join No. 420. 

After I had been there a while and fully understood the conditions, I asked for 
a meeting with officials of No. 420. (McLean was the delegate at that time). 
At such meeting after it had been disclosed that the union had already spent over 
$30,000, I persuaded them that they were in a hopeless situation and that if they 
wanted an out, the sale of the business and the entrance of a new management 
afforded an opportunity to withdraw gracefully. It took several meetings to sell 
this idea, but I finally did, as much as anything, I think, because I had a good 
record with labor in Paterson, N. J., where I had previously been in business. 

The points I want to make are that: 

(1) Boycotting and organizational picketing should be totally illegal. They 
have no place in the scheme of protection for the worker, on which unionism 
is founded, and they damage worker, employer, and customer in attempting to 
further the selfish interests of the union moguls. 

(2) If for some reason total abolition of such coercion cannot be entered im- 
mediately on our statutes, then at least there should be a limitation to the length 
of time any activity could be carried on unsuccessfully. The unions get into 
these activities and then can’t let up without loss of face, I believe they would 
welcome a limitation. 

Yours sincerely, 


LIonet L. Jacoss. 


SouTHERN Desk Co., INc., 

Hickory, N. C., May 5, 1958. 
Hon. Cart T. Curtis, 

Nebraska Senator, Senate Office Building, 
Washington, D.C. 

Dear Sir: I read with interest that the Senate Labor Committee of which 
Senator Kennedy of Massachusetts is chairman will convene on May 5 to study 
possible legislation aimed to correct labor malpractices. In the past several 
years we have encountered difficulties with unions which I feel are examples 
of union practices that should be brought to the attention of this committee. I 
understand that you will appear before this committee to discuss the bill intro- 
duced by you last year labeled S. 76. 

We are very much interested in any legislation which will provide a more 
pleasant climate in which to do business. We manufacture furniture for schools, 
colleges, universities, and churches. Our furniture is shipped in our own trucks 
to the job site, where it is installed by our own highly skilled and experienced 
installation men. Our installation men are jacks of all trades, and are called 
on to do some plumbing, some electrical wiring, and virtually anything to com- 
plete the job. 

During the summer of 1956, we were requested by the purchasing agent of the 
University of Indiana, Bloomington, Ind., to bid on a rather large laboratory 
equipment job which was to be installed in the Medical Building in Indianapolis, 
Ind. We, of course, were aware that the international headquarters of the 
Brotherhood of Carpenters and Joiners of America is located in Indianapolis, 
and we felt that perhaps we might experience some difficulty in getting our non- 
union-made furniture installed in a building built with union labor. It was 
decided that a visit to Indianapolis to review the labor climate might save us 
some trouble and expense involved were we to manufacture this large amount of 
laboratory furniture and then not be able to get it installed by union men. I 
personally visited Indianapolis with the intention of agreeing to have our furni- 
ture installed by union carpenters and joiners and union plumbers and union 
electricians if we could be assured that the men would not strike over the fact 
that they were being asked to install non-union-made furniture. 
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I contacted several contractors and union business agents, and at every place 
got a very definite runaround. After some amateur sleuthing, I learned that 
Mr. Cecil Schuey at the international headquarters was the only person who 
could give me a definite answer to my problem. I had a nice long visit with 
Mr. Schuey during which I learned absolutely nothing about my problem, but he 
made one statement which I feel is indicative of many of the union leaders in 
this country today. He stated that he was perfectly aware that their refusal to 
install our furniture would be a clear-cut secondary boycott, and that he knew 
that we could get an injunction to force them eventually to install our furniture. 
He added that he was aware of the size of the contract and was aware that the 
length of time between our appeal to the courts and the actual issuing of the 
injunction could be very long and very costly. He also made the statement that 
he knew we could sue the Brotherhood of Carpenters and Joiners for damage 
and maybe collect, but that all the union would need to do to recover any sum 
paid out as damages would be to place an assessment on each of its members. 
After a complete review of the labor situation and the potential amount of 
trouble in which we might become involved, it was decided that we would not 
bid on the job. 

Approximately 1 year ago we were to install some church furniture in the 
First Baptist Church, Daytona Beach, Fla. The union business agent contacted 
our subforeman and told him that in order for our men to do the installation, all 
of them would have to join the union. The union dues were $3.50 per man for 
1 month and we felt that this would be the easiest way out of what might prove 
to be an embarrassing situation. We therefore paid the union business agent 
$3.50 for each man and the job was completed on time. This is an example of 
union extortion. 

Another job which was installed in Madison, Fla., involved much the same 
problem. But in this case we had to hire one union man to work along with 
each of our men. 

About a year ago we had a rather large number of church pews to install 
in Bloomington, Ind. The business agent of the local union contacted our 
men and stated that they would have to pay $80 to the Building Trades Council 
in Bloomington before our men could work. In addition to this, they were 
required to pay an additional $12 per quarter if they were to work on future 
jobs. This is another example of union extortion. 

We have run into many installations in the past several years where we had 
to hire union labor 100 percent in order to get our product installed. In all cases 
they have allowed us to keep our subforeman on the job; however, he is not 
allowed to work. This is a very costly thing to us by virtue of the fact that even 
the best carpenter or case fitter is not familiar with our assembly methods. 
They always cost us more money than is reasonable because they are unable to do 
the work as rapidly or maintain the high standards of quality which we demand. 
In all of the cases where we have to employ union labor, the building committee 
chairman or the minister or the purchasing agent want our men to do the in- 
stallation work because they feel, as do we, that the quality of installation 
suffers when done by men other than our own specially trained installation 
employees. 

I hope that this information will be of some value to you, and I shall appreciate 
your bringing these matters to the attention of the Senate Labor Committee, and 
urge them that steps be taken to abolish secondary boycotts and union extortion. 
These unfair labor practices should be outlawed and the easiest way to outlaw 
them is to make the penalty for them so severe that it will eliminate them from 
the management-labor picture. 


Yours sincerely, 


J. J. Kiser, 
General Sales Manager. 


CROWLEY’sS MILK Co., INc., 
Binghamton, N. Y., May 1, 1958. 
Hon. Cari Curtis, 


Senate Office Building, Washington, D.C. 


Deak SENATOR CurTis: We are extremely interested in your proposed legisla- 
tion dealing with secondary beycotts. Our company has experienced this unfair 
and vicious form of economic blackmail since May 1947. 

It started after years of repeated unsuccessful attempts by Teamsters Local 
No. 338, Mount Vernon, N. Y., Teamsters Local No. 680, Newark, N. J., and 
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other locals, to force Crowley’s to recognize them as bargaining agents for 
Crowley’s employees regardless of the rights of the employees. 

They had unsuccessfully resorted to the use of picketing at our plants and 
generally harassing our drivers by “tailing” them day and night. 

These locals have contracts with many of the milk dealers in the metropolitan 
New York City area and northern New Jersey. About March 9, 1955, locals 
338 and 680 sent letters to employers with whom they had contracts telling 
them that they had “hot cargo” clauses in their contracts, and demanding that 
they cease to do business with Crowley’s Milk Co. 

At the same time, locals 338 and 680 notified their membership that should a 
plant under contract with them continue to do business with Crowley’s, they 
(the union members) were to refuse to handle Crowley products. 

In addition they contacted trucking firms serving Binghamton and New- 
burgh, N. Y. (where Crowley’s has its largest plants), and persuaded them not 
to make deliveries or pickups to or from Crowley’s plants. 

No demands were made on Crowley’s by either of these locals, for recognition 
or otherwise, and they did not represent Crowley’s employees. Theirs was a 
cold-bloded attempt to force Crowley’s to contract with them and force its 
employees into their locals in violation of their right under the law to join or 
not to join. 

It did not matter to them that Crowley employees were members of the NLRB- 
certified United Dairy Workers Association, a union which was and had been 
their bargaining agent continuously since 1942. 

While the law says independent unions have a status equal to AFL or CIO 
unions, the Teamsters denied them the respect they insist on for themselves. 

Some of the dairies in New York State who were ordered by the Teamsters not 
to do business with Crowley’s were the following: 


Fuhr’s Dairy, Port Chester, N. Y. 
Fitchett’s Dairy, Poughkeepsie, N. Y. 
Foley’s Dairy, Tarrytown, N. Y. 
Maple Grove Dairy, Nyack, N. Y. 


Many dealers in New Jersey were so ordered. 

The loss of Crowley sales to the above-mentioned dairies and others not listed 
amounted to over $125,000 monthly. To this day, this business has not been 
recovered. 

Some of the common carriers who refused to make pickups or deliveries to 
Crowley’s Binghamton and Newburgh plants were the following: 


Nestor Bros., Inc., Endicott and Poughkeepsie, N. Y. 

John Vogel, Inc., Albany, N. Y. 

Binghamton Warehouse & Terminal, Inc., Binghamton, N. Y. 
Dorn’s Transportation, Inc., Rensselaer, N. Y. 


This form of secondary boycott was eventually stopped when the carriers 
involved were convinced Crowley’s intended to bring suit against them to recover 
losses incurred due to delays and nondelivery of vitally needed supplies, and vio- 
lation of their obligation to serve the public. 

Congress in passing the Taft-Hartley law clearly intended to prohibit second- 
ary boycotts. Unions sought to evade and annual this act of Congress by forcing 
employers to agree to “hot cargo” clauses in their contracts. If acts of Congress 
can be nullified by private parties agreeing to ignore and violate them, there is 
no point in Congress legislating. The NLRB and some courts until recently have 
gone along with this vicious and unsupportable stratagem. 

We hope that Congress will immediately take steps to state in plain and 
unequivocable language that secondary boycotts are illegal and cannot be 
evaded through “hot cargo” clauses or any agreement or understanding be- 
tween unions with employers or unions with unions. 

Sincerely yours, 
FRANCIS E. CROWLEY, 
President. 

P. S.—Sixteen years after the first performance, you will be interested to 
know that in a second repeat “representation” election held October 2, 1956, at 
Crowléy’s Binghamton plant, the United Dairy Workers Association received 215 
votes against 60 for the Teamsters Union Local No. 338. 
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THe Ligut Co. INc., 
South Bend, Ind., February 1, 1958. 
Mr. Dwicut D. EISENHOWER, 
President, the United States of America, 
The Executive Mansion, Washington, D.C. 

My Dear Mr. PRESIDENT: I, Herman N. Light, started selling and servicing 
home appliances in South Bend, Ind., in 1927. By working day and night for 
the past 30 years at approximately $1 per hour, I was able to build up my 
business so that I could make a living for myself and family by reducing my 
working time to only 8 to 10 hours per day. December 10, 1956, the teamsters 
racketeering union started picketing and boycotting my place of business and 
are still doing so. Since this destruction started, anywhere from 1 to 4 goons 
have followed our every move. They forced their way into customers’ homes 
trying to talk, coax, and threaten our customers out of accepting delivery of 
their purchase from us. There have been 70 acts of crime committed against 
my family, my property, my employees, my business, and myself, which are as 
follows: 

1 beer mug thrown into truck 

10 quarts of crushed glass sprinkled in driveway where customers and our- 
selves must cross to reach our home and place of business 

2 windshield windows smashed on trucks 

1 truck forced off road 

1 front end of family car smashed 

4 spark plug wires stolen off truck 

4 spark plugs broken 

4 tires ice picked 

3 trailer hitches stolen 

7 signs torn down 

& quarts of roofing nails sprinkled in driveway 

6 death threats on our lives 

1 man beaten and hospitalized 

1 our home stoned 

1 our house shot at with BB pellets 

3 22-caliber bullet holes shot in a food freezer at 1 time 

2 22-caliber bullet holes shot in our home at 1 time 

7 22-caliber bulet holes shot in our home on another occasion, 1 bullet knock- 
ing a hole in our baby grand piano. 

In 1956, we employed 43 people, today 7. 

In 1956 we did approximately $500,000 worth of retail appliance business; in 
1957, $180,000 which represented a decrease in volume of 64 percent. Our net loss 
on operations was $12,000. Mr. President, I have been informed that the 
Teamsters Union Local No. 364 of South Bend, Ind., have boasted that they will 
pay stranger pickets to picket our establishment until either we join them or 
they put us out of business. Mr. President, there is no one in our organization 
that would join this bunch of racketeers under any circumstances. The men who 
operate small-business organizations have made a predominant contribution to 
the world’s best way of life for the most people. Mr. President, don’t sit idly by 
and let the gangster element wreck the small independent businessman and 
destroy our free.enterprise system; don’t let them continue to bludgeon us, 
further wreck our business, steal our human rights, and destroy our lives. There 
is not a man, woman, or child that has any legal protection against these merci- 
less, self-ordained pip-squeek dictator type union officials. I want to live in 
a land of law and order, where privileges carry responsibilities, where laws are 
fair and just for all men. I don’t want our Federal laws to protect the gangsters 
only. I believe that honest, Christian, American-loving people also should be 
protected. 

The official monsters of this union have practically destroyed in 1 year my 
retail appliance business that took me 36 years to build. I ask you sir, “How 
would you like to have this happen to you?” 

I ask you, sir, in the name of decency, Christianity, and fairness, to enact into 
Federal legislation the following : 

No. 1, At least 51.pereent of employees must agree to strike before a strike 
can be called and before anybody can picket any privately owned, commercial 
establishment. 

No. 2. Only employees of the privately owned commercial establishment can 
picket. 
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No. 3: Union officials of the union picketing the privately owned commercial 
establishment must be held personally responsible to maintain the status quo 
of property and equipment of any privately owned commercial establishment, 
and the safety of nonstriking employees. 

No. 4: All unions must be incorporated and be subjected to the rules and 
regulations that govern all corporations. The taxes alone from all these billions 
of dollars piled up in unions will go a long way toward reducing taxes and our 
national debt. Therefore, all people will benefit and not only the racketeering 
few. 

No. 5: Violation penalties: Anyone found guilty of these 4 proposals shall 
be punished by fine not exceeding triple damage or by imprisonment of not 
more than 1 year, or by both the fine and imprisonment at the discretion of 
the court. 

I am sure that every man who believes in decency, Christianity, fairness, 
equal opportunities, and the dignity of man will give you their support to get 
this proposed legislation enacted into law. Then men like myself would at least 
have an equal fighting chance. When our Federal Government and the Supreme 
Court protects the labor racketeers by law, what chance does an honest business- 
man have? 

This is not an antiunion bill. This is an antigangster bill and it seems to me 
anyone that is against this proposal is for organized and legalized racketeering. 
I hope that all honest red-blooded American men will welcome this law. In 
my humble opinion, our freedom-loving governmental administrators and legis- 
lators must write laws to liberate the rank-and-file union members and the 
small-business men from the racketeering union officials. This is my contribu- 
tion for liberating small-business men. 

Sincerely, 


HerMan N. Licnr. 


P. S.—Dear Secretary to President Eisenhower: I hope the President will 
give me a personal reply to this, my third letter. I feel that he will do this 
if you will see to it personally that he gets this letter, or, better yet, if you 
will read it to him. Also, I plan to be in Washington within the next 60 days, 
at which time I will request 5 minutes of his time. I don’t thing this is asking 
too much in lieu of my desperate plight. That is, if freedom-loving Americans 
still have any human rights left. 

ie ie 


After prayerful consideration, we hope you will find it in your heart to 
immediately enact into Federal law the enclosed proposed legislation. 
This plea has been sent to all our Congressmen. 


CentER, Tex., May 15, 1956. 
Hon. Price DANIEL, 


United States Senate, Washington, D.C. 


Deak Mr. Dantev: In the Tuesday May 15 issue of the Dallas Morning News, 
part 1, page 19, there appears news release with the headline “Senator Asks 
Congress To End Labor Practices.” 

In this news release it is told that Senator Carl T. Curtis, of Nebraska, on 
Monday asked Congress to stop all secondary boycotts of organizations and 
recognition of picketing. 

For your information, the writer retired as county agent on August 1, 1954, 
after having served Shelby County for 20 years. 

During this period of time I endeavored to promote the welfare of the farmers 
of the county. The most successful venture of development during that period 
of time was my work in starting the broiler-growing industry of east Texas. 

At the present time some 800 farm families of Shelby County have invested 
$4,500,000 in houses and equipment for the growing of 18 million broilers an- 
nually. The litter from these broilers is being used to build up the fertility of 
the crop and pasturelands of the country for the better welfare of every citizen 
of the county. 

In addition to the farmer of the county there are 300 persons receiving em- 
ployment in the 8 dressing plants in Center, 100 persons have employment in 
the 4 hatcheries in the country and 200 persons have employment in the feed- 
mixing plants and feed stores of the county. 

From this statement you can readily see that broiler growing has become the 
major industry of the county. 
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About 3 years ago, representatives of Amalgamated Meat Cutters and Butcher 
Workmen of N. A., A. F. of L. came into Shelby County and began to organize 
the employees of the two large processing plants of Center. In due time elections 
were held by the NLRB and the union certified as bargaining agent. 

In the midst of contract negotiations and without any warning, on April 8, 
1954, strikes were called simultaneously at both plants. One plant continued 
to operate with almost half of the old hands remaining on the job and replace- 
ments were readily available. 

A few days later the other plant announced that they were reopening with or 
without the striking workers. Between 400 and 500 people immediately applied 
for the 150 jobs available at the plant. 

Outside, pickets walked in front of both plants, but inside, people were work- 
ing and at the employment office other people were asking for jobs. 

But the union bosses possessed a weapon which prevented the resuming of full 
scale operations. This was the secondary boycott and “hot cargo.” Thousands of 
miles away in Colorado, California, Oregon, and Washington, representatives of 
organized labor picked up their telephones and called to brokers and distributors 
to tell them that certain east Texas chickens were unfair to organized labor. 
And markets are lost. 

This east Texas broiler growing area is now spread over 10 east Texas counties. 
It produces about a million broilers a week. 

On numerous occasions I have pointed out that the farmer with $3,000 invested 
in a chickeuhouse to grow 10,000 to 12,000 broilers a year expends about 1,200 
hours of labor a year in the growing of these broilers. For this investment of 
capital and labor he expects a labor income of $1,200 to $1,500 per year. This 
does not take into consideration the depreciation on his building and the interest 
on his investment. 

All employees at the dressing plants, hatcheries, and the feed-mixing plants 
now receive the minimum wage of $1 per hour. With the exception of supervisory 
employees, all of the labor may be classed as common labor. 

Mr. Daniel, I would point out to you that the person who lives in a rural com- 
munity 3, 5, or 10 miles from Center, whose family has a garden and truck patch, 
milk cows, and some stocker beef cows, and with butane gas, septic tank, and REA 
service on a farm-to-market road, working for $1 per hour for 40 hours per week, 
is much better off morally, spiritually, and financially than his brother, cousin, 
or uncle that has moved to Houston, or other industrial areas along the gulf 
coast of Texas, paying high rentals for living quarters and buying all his food 
in a paper sack, even though wages are $2 an hour or more. 

Mr. Daniel, there are still some towns and counties that have the initiative to 
promote their own welfare, if permitted to do so, without succor from the 
Treasury of the Federal Government. 

But let me get back to the unions. How did it all come out? Well, it hasn’t 
come out yet. One of the plants in Center, after almost a year of picket lines, 
signed a contract, which has since expired and another strike is threatening now. 

In spite of their lack of proper authority, the union maintains, at this plant in 
Center, Tex., one of the oldest picket lines in the United States today, second in 
duration only to the Kohler strike in Wisconsin, a picket line that is a disgrace to 
any community that is doing what Shelby County has done during the past 8 years 
to promote their own welfare. 

However, the secondary boycotts and “hot cargo” clause remain in effect to wipe 
out markets and depress prices. Broiler prices are now about 6 cents per pound 
lower than the year before our labor troubles began here in Center. 

It is the unfairness of these conditions which Senator Curtis of Nebraska seeks 
to correct. 

Your honest and sincere support of the measure which Senator Curtis has 
introduced in the Congress will encourage builders of Center and Shelby County, 
to further develop the economy to promote the welfare of the citizenship as a 
whole. 

May we have your word of assurance of assistance? 

Best regards. 

Yours truly, 


JOHN O. MOOSEBERG, 
A County Agent (Retired). 
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ILLino1s STATE CHAMBER OF COMMERCE, 
Chicago, May 2, 1958. 
Hon. Car. T. Curtis, 
Senate Office Building, Washington, D.C. 


Dear SENATOR Curtis: I just received a note from Harry J. Lambeth of the 
United States Chamber of Commerce to the effect that you expect to testify before 
Senator Kennedy’s Subcommittee on Labor concerning your bill 8S. 76. 

In that connection, I thought you may be interested in an organizational picket- 
ing case that we here in the Illinois State chamber have been following very 
closely for a 3-year period. The case is not only a dramatic example of organ- 
izational picketing but also points up the “no man’s land” problem. 

As briefly as possible, the facts are as follows: 

Mr. Carl Eckhardt is the owner and operator of a small filling station in Morton 
Grove, Ill., a suburb of Chicago. In May 1955, representatives of the Teamsters’ 
Union repeatedly demanded that Eckhardt recognize the union as the bargaining 
agent and sign a contract with a “union shop clause” compelling his employees 
to join the union. Eckhardt’s position was—and still is—that he would recognize 
the union as the bargaining representative of his employees and would sign 
a contract if the union actually represented a majority of his four employees. 
The teamster representatives admittedly had never approached the employees 
soliciting their membership in the union and declined to do so even when Eckhardt 
invited them to do so on “his time.” 

On May 24, 1955, the teamsters commenced picketing Eckhardt’s place of 
business to coerce him into compelling his employees to join the union. The 
picketing has continued to date—which will be 3 years on this May 24. As soon 
as the picketing commenced, Eckhardt’s supplier of gasoline stopped making 
deliveries for obviously the teamster drivers refused to cross the picket line; 
consequently Mr. Eckhardt had no other alternative but to buy a tank truck 
of his own and has been hauling his own gasoline into the station during this 
3-year period. The facts in this case, of course, are not unique for this is a 
teamster practice that goes on every day but what is unique about it is the 
fact that this small employer has had the courage to stand up against the powerful 
Teamsters’ Union for this 3-year period. 

As previously mentioned, his case also typifies the “no man’s land” problem 
that has arisen in the field of labor-management relations since the United States 
Supreme Court decided the Guss case in March 1957. Back in 1955, the National 
Labor Relations Board refused to take jurisdiction of the Eckhardt case for 
obviously, being a small filling station operator, he did not do a sufficient amount 
of business in interstate commerce to meet the “dollar volume” yardstick re- 
quirements of the NLRB. 

Mr. Eckhardt then filed suit for an injunction in the State court. However, 
in May of 1957 the master-in-chancery recommended to the court that the suit 
be dismissed for want of jurisdiction in view of the previously mentioned Guss 
case. In other words, Eckhardt is in the “no man’s land” and as a result has 
no tribunal before which he can obtain legal or equitable relief. The court as vet 
has not acted upon the master-in-chancery’s recommendation. However, there 
is certainly no reason to believe the master’s recommendation will be overruled. 

The Eckhardt case is just one example of organizational picketing in the State 
of Illinois. I have files on several other typical organizational picketing cases 
not only involving the Teamsters’ Union but several other unions as well. Need- 
less to say, I will be happy to furnish documented information concerning addi- 
tional cases if you feel it can be used to advantage. 

Sincerely yours, 
JOHN F. THARP, 
Manager, Labor Relations Department. 


The subcommittee will meet again at 2:30 and hear Prof. Archibald 
Cox, of Harvard University. 


(Whereupon, at 12:05 p. m., the hearing was recessed until 2 p. m.) 
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AFTERNOON SESSION 


Present: Senators Kennedy (presiding), McNamara, Yarborough, 
Ives, Goldwater, and Purtell. 

Senator Kennepy. The subcommittee will come to order. 

The witness this afternoon is Prof. Archibald Cox, of Harvard Law 
School. He has had extensive experience in the field of labor law, was 
attorney in the Office of the Solicitor General, United States Depart- 
ment of Justice, in the years 1941-43, Associate Solicitor of the Depart- 
ment of Labor from 1943 to 1945. 

He was a lecturer on law at Harvard from 1945 to 1946 and professor 
of law at Harvard since 1946. 

Professor Cox was cochairman of the Construction Industry Stabili- 

zation Board during 1951 and 1952. He was chairman of the Wage 
Stabilization Board in 1952 and he is a member of the American Bar 
Association, and is the author of the book entitled “Cases on Labor 
Law.” 

Professor Cox was chairman of a group, a voluntary group of aca- 
demic people who had had long experience and interest in hie rela- 
tions who met with members of the Labor Committee staff and my own 
staff last fall to discuss labor legislation. The members of that group 
were Prof. Douglass V. Brown, of Massachusetts Institute of Tech- 
nology; Prof. Richard Lester, of Princeton University ; Prof. Charles 
Myers, of the Massachusetts Institute of Technology; Prof. Lloyd 
Reynolds, of Yale University; Prof. Sumner Slichter, of Harvard 
University ; Prof. Clyde Summers, of Yale Law School; Prof. Philip 
Taft, of Brown University ; and Prof. H: arry Wellington, of the Y ie 
Law School. . 

This group helped draft three bills on labor which I introduced, one 
dealing with election, one dealing with conflicts of interest and finan- 
cial reports, and the other dealing with trusteeships. 

Those bills are all before the committee and are among the numer ous, 
bills which the subcommittee is now considering. 

Professor, we are grateful to you for appearmg here today; we are 
glad to have you here because of the public service you have rendered 
in the past and because of your experience in the field and because the 
committee is anxious to make sure that its considerations are subject 
to the most informed judgment—especially that of disinterested expert 
witnesses. 

(Prepared statement submitted for the record follows :) 


STATEMENT OF ARCHIBALD Cox BEFORE THE SUBCOMMITTEE ON LABOR OF THE 
SENATE COMMITTEE ON LABOR AND PUBLIC WELFARE 


My name is Archibald Cox. I am a professor of law at the Harvard Law 
School where my work is chiefly in the field of labor law. I have also served in 
a number of Government positions in the general area of labor relations. 

During the past winter a group of us, who have specialized in labor law and 
labor economics, have devoted considerable study to the problems before this 
committee in an effort to formulate a program which would protect employees 
against that minority of union officials who abuse their positions, without weak- 
ening the labor movement. The views I express are my own, but it is fair to say 
that they are the product of our joint thinking and that on the fundamental points 
we were in substantial agreement. As Senator Kennedy stated earlier in the 
hearings, many of our conclusions are incorporated in 8. 3454. 

The central problems of labor policy today concern the relationship between 
union officials and rank and file members. They cover five areas: (1) the 








. 


344 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


handling of union finances; (2) conflicts of interest, i. e. the use of union office 
for personal profit; (3) the use of international trusteeships to take over the 
affairs of a local union; (4) union elections; and (5) protection of the worker’s 
interest in union membership. In my opinion the committee would do well to 
concentrate on these five areas without opening up a host of controversial amend- 
ments to the National Labor Realtions Act. I have therefore confined my pre- 
pared statement to the subjects indicated except to comment upon 2 or 3 pro- 
posed changes in the NLRA upon which there appears to be substantial agreement. 

There are six principles which should guide the Congress in dealing with 
current problems of labor policy. 

First: A strong independent labor movement is a vital part of American insti- 
tutions. The shocking abuses revealed by recent investigations appear to be 
confined to a few unions. The overwhelming majority are honest and demo- 
cratic. In providing remedies for the evils you should be careful neither to 
undermine self-government within the labor movement nor to weaken labor 
unions in their role as the bargaining representatives of employees. 

Second: Union officials are fiduciaries for union members. In collective bar- 
gaining and in conducting other union business they must put their fiduciary 
obligatios ahead of personal interest. This is a duty of all trustees. 

Third: Under collective bargaining every individual employed in the bar- 
gaining unit has a vital interest in the policies and conduct of the union which 
represents him. He may not lawfully negotiate with his employer. He is 
bound by the terms and conditions of employment which the union negotiates. 
The individual worker can influence union policies and thus share in deter- 
mining his terms and conditions of employment only if internal union democracy 
is assured. 

Fourth: The Federal Government has the responsibility of taking reasonable 
measures to enforce the fiduciary duties of union officials and to assure internal 
union democracy. The Government has this duty because labor unions enjoy 
their present power by virtue of Federal statutes, chiefly the National Labor 
Relations Act. Other voluntary associations are different in two respects. 
(1) They lack the statutory power of a union designated as bargaining repre- 
sentative. (2) No other voluntary association has as much power over an 
individual's livelihood and opportunities or over the rules governing his daily 
life. The union bulks much larger in the life of a worker than a corporation in 
the affairs of a stockholder. 

Fifth : Self-determination is preferable to Government regulation. This means 
not only that interference with the internal affairs of unions should be held to 
the necessary minimum but also that private self-government should be en- 
couraged in administering the minimum safeguards established by law. 

Sixth: Any legislation should provide direct sanctions for violation, either 
criminal prosecutions or administrative orders as may be most appropriate. To 
deny a union access to the National Labor Relations Board because of the mistakes 
or misconduct of its officers is unwise on three counts: (a) it would be ineffec- 
tive in the case of very strong unions not dependent upon NLRB facilities; (b) 
it is unfair to the members who have done no wrong; and (c) the rights and 
duties created by the National Labor Relations Act exist for the benefit of the 
public; such legal obligations should be enforced equally in all cases, not traded 
off against one another as a system of rewards and punishments. 

It would also be unsound and unfair to use the labor union’s present exemp- 
tion from income tax as a method of coercing obedience to legal duties. In many 
eases the financial penalties would be out of proportion to the offenses. As a 
result the enforcement agency would be forced to choose between imposing an 
excessive penalty and overlooking the violation. To create such dilemmas makes 
for unsound law enforcement. Again, the purpose of any new legislation will 
be to protect union members. Violations will be essentially a wrong done by the 
officers against the members. To deny the union the usual income tax exemption 
would not injure the officers. It would levy a heavy penalty upon the members 
who are the ultimate owners of the union’s property and who have committed 
no offense. 

For these reasons I urge the committee to reject the basic approach of both 
the administration bill (S. 3097) and the McClellan bill (S. 3618). Labor unions 
are essentially voluntary private associations. Like all other organizations 
they are still subject to regulation in the public interest. But their right to 
function, their standing before the law, their existence, ought not to be condi- 
tioned on licensing or registration. 
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The approach of the McClellan bill (S. 3618) is also objectionable because it 
dictates extensive provisions of the charter and bylaws of a labor union. To 
condition the existence of a labor union upon its adopting a charter and bylaws 
dictated by the Government would destroy its character as a private organization. 
To start down this road, even with a few easy steps, threatens the independence 
of the labor movement. There are less dangerous ways of achieving the objec- 
tives. 

Legislation based upon these six principles, enforcing the basic fiduciary obli- 
gations resting upon union officials and guaranteeing a measure of internal 
democracy, would strengthen the labor movement. It would remove a source 
of corruption which would ultimately weaken if not destroy. It would rebuild 
the confidence of union members as well as the general public. It would ward 
off the repressive laws which antiunion forces are awaiting the opportunity to 
press upon the Congress. It would not handicap any union in collective bargain- 
ing or the pursuit of trade union goals. 

The enactment of such legislation would cast no aspersions upon the union 
officials who have labored hard and successfully in maintaining honest, demo- 
eratic unions. The Kennedy bill (S. 3454) embodies many of the same principles 
which these progressive leaders stated in the AFL-CIO Codes of Hthical Prac- 
tices. Putting the principles into law simply recognizes that private action 
cannot reach all cases because private organizations lack the coercive powers of 
Government. 


A. UNION FINANCES 


The money in union treasuries belongs to the members. It should not be 
managed as the private property of union officers, however well-intentioned, but 
as a trust fund governed by fiduciary obligations. The employees who are the 
real owners of the money are entitled to a full annual accounting of financial 
transactions. They are also entitled to complete information about the con- 
stitution, bylaws, and practices which govern the conduct of union affairs. 
Public disclosure of both types of information makes it available to the members 
and isa safeguard against abuse. 

The financial conduct of labor unions and their officers is a proper concern 
of the Federal Government. The national labor policy seeks to promote the 
free flow of interstate commerce by encouraging collective bargaining. Labor 
unions exercise great power as bargaining representatives. For this reason 
many employees become members and pay dues. The Federal Government, 
which gives unions this power and protects and encourages this membership, 
should also prevent its abuse. Furthermore, most union receipts are exempt 
from taxation because of the beneficent functions of unions. The Federal Gov- 
ernment is therefore concerned that the funds are not diverted to improper uses. 

Both the Kennedy bill and the administration’s proposal require labor unions 
to file financial reports disclosing their assets and liabilities at the beginning of 
the fiscal year and their major receipts and disbursements during the year. The 
reports would be available to the union members and the general public. The 
light of publicity is a mild but effective remedy for financial malpractices. Legis- 
lation requiring reports and disclosure should be enacted at this session of 
Congress. I was glad to read that President Meany of the American Federation 
of Labor and Congress of Industrial Organizations made this recommendation in 
his testimony before the subcommittee. 

I also join in several of Mr. Meany’s words of caution. Small local unions 
should ordinarily be exempt from the reporting requirements. There is small 
chance of serious financial abuses. Their officers lack the training necessary to 
fill out elaborate financial reports. They can hardly afford the cost of a profes- 
sional auditor or certified public accountant. Senator Kennedy’s bill covers 
the situation by authorizing the Secretary of Labor to exempt unions with fewer 
than 150 members. Mr. Meany suggests that the figure be 200 members. This 
minor difference would probably disappear if the underlying causes were studied 
informally. Also, if the number is kept low enough, I see no reason not to adopt 
his suggestion that the exemption be made automatic subject to revocation by 
the Secretary in the event of abuse. 

In my opinion Mr. Meany is also right in cautioning against excessively elab- 
orate reports which place an undue burden upon the ordinary men and women 
who serve as officers of many local unions. There is a further objection. One 
aim of this legislation is to give publicity to financial malpractice. There could 
be no better place to hide than under a mountain made up of thousands of lengthy 
reports filed in the cellars of the Department of Labor. Obviously this is a 
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matter which must be left to administrative discretion, but I would suggest that 
the Secretary consider using one form for international unions and conferences 
and another short form for local union unless their membership is large or their 
xross receipts exceed a stated figure. 

The methods of enforcement provided in the Kennedy bill are much to be 
preferred over the administration’s measure. The administration bill imposes 
criminal penalties (although it omits the language necessary to punish union 
officers where the duty is imposed upon the union), but it also provides for 
revoking a union’s income-tax exemption and its right to use the facilities of the 
National Labor Relations Board whenever the Secretary finds that it has will- 
fully failed to file accurate statements. The objections to these sanctions are 
stated above. The Kennedy bill lays upon unions and their officers a direct 
duty to file reports and imposes criminal penalties for violations. Section 101 
incorporates the filing requirements of NLRB section 9 (f). Section 102 covers 
the reporting requirements of section 9 (g). Willful and knowing violations of 
section 101 and 102 are subject to prosecution under section 107. Since NLRB 
section 9 (f) and (g) is thereby rendered superfluous, section 109 provides for 
repeal. 

Finally, may I suggest that the penalties provided in section 107 of the Kennedy 
bill are probably too heavy. To treat the failure to file information as a felony 
reduces the willingness of the United States attorneys to prosecute and of the 
juries to convict. The penalty should be changed to a fine of not more than 
$10,000 or imprisonment for not more than 1 year, or both. This is currently 
the penalty for violation of section 302 of the Labor-Management Relations Act. 


B. CONFLICTS OF INTEREST 


The Ethical Practices Code IV of the American Federation of Labor and 
Congress of Industrial Organizations states “It is too plain for extended dis- 
cussion that a basic ethical principle in the conduct of union affairs is that no 
responsible trade union official should have a personal financial interest which 
conflicts with the full performance of his fiduciary duties as a workers’ repre- 
sentative.” This principle is wholly sound. Union officials occupy positions of 
trust, and for centuries no fiduciary has been permitted by law to hold interests 
or enter into transactions which may conflict with his duty of loyalty to those 
whom he serves. He may not deal with himself, or acquire adverse interests, 
or make any personal profit from the trust. The same principle has long been 
applied to trustees, to agents and to corporate directors. The AFL-CIO should 
be commended both for its forthright declaration that the principle must also 
govern union officials and for its clear-cut definition of transactions which the 
principle condemns. 

Unfortunately there have been a number of union officials who ignored this 
basic standard of conduct. After the McClellan committee hearings no one 
ean dispute this simple fact. No one would deny that the conduct was wrong. 
The only issue is whether the Federal Government should ignore the wrong or 
take steps to prevent its recurrence. 

I submit that the Government should take steps to prevent the recurrence 
of the wrong. There are four reasons. 

(1) Our national labor policy is founded upon collective bargaining through 
strong and vigorous unions. Playing both sides of the street, using union office 
for personal financial advantage, undercover deals and other conflicts of interest 
corrupt, and thereby undermine and weaken, the labor movement. The Congress 
should check the disease in order to foster the national labor policy. 

(2) The National Labor Relations Act gives the officers and employees of 
labor organizations vast power over the welfare of individual workers through 
the negotiation of collective-bargaining agreements and the handling of griev- 
ances. The Government which vests in labor unions this power to act as 
exclusive bargaining representative has an obligation to make sure that the 
leaders use their power for the benefit of the workers and not for personal 
profit. 

(3) The members of unions are scattered. The interest of any single individual 
in the conduct of union officers is comparatively small. Individuals lack the 
facilities for self-protection. This is, therefore, a typical problem for public 
intervention. 

(4) There is insufficient assurance that the labor movement can solve the 
problems unaided. Ethical Practices Code IV was a major contribution but 
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there is no evidence that the AFL-CIO, which lacks the coercive power of 
government, can implement it effectively. The Ethical Practices Committee 
appears to have acted only on cases brought to light by the McClellan com- 
mittee. It took courageous action in those instances but again, there is no 
evidence that its measures have eliminted the conflicts of interest which 
constitute the wrong. 

Senator Kennedy’s bill (S. 3454) attacks the problem by requiring union 
officers and employees to disclose to the union members and the general public 
any investments or transactions in which their personal financial interests may 
conflict with their duties to the members. The bill does not require any general 
financial reports by union officials. It does not require them to report their 
income or investments. The bill is narrowly drawn to meet a specific evil. It 
requires only the disclosure of conflicts of interest. The other investments of 
union officials and their other sources of income are left private because they 
are not matters of public concern. 

As a matter of fact these sections of the Kennedy bill are based upon the 
Code of Ethical Practices promulgated by the AFL-CIO. The primary aim 
is to bring the power of government to the support of the codes by compelling 
the disclosure of violations and thereby focusing the power of public opinion 
upon them. The conflicts of interest which the bill requires a union official to 
disclose are, with minor exceptions, the very same conflicts of interest which 
the Codes of Ethical Practices declare incompatible with the essential ethical 
practices of the trade-union movement. A. union official who lived up to the 
code would have virtually nothing to disclose in his report to the public. 

I cannot believe that President Meany of the AFL-CIO when he testified 
before this committee, really intended to assert that union officials should be 
free to conceal their violations of rules of conduct laid down by the AFL-CIO 
Ethical Practices Committee and the Executive Council. 

The truth of these statements can be demonstrated by a paragraph-by-para- 
graph analysis of sections 102 and 105. 

Section 102 (a) requires an officer or employee of a labor organization to 
report any loan which he received from, or repaid to, the union in excess of 
$500. Section 105 forbids such loans in excess of $2,500. When a prominent 
union official borrows money from the union he sits on both sides of the bargain. 
The opportunities for abuse are demonstrated by the testimony before the 
McClellan committee.’ The hearings brought to light instances in which thou- 
sands of dollars were taken from union treasuries in the form of loans in order 
to finance the officials’ personal investments. 

Paragraph 7 of the Ethical Practices Code V condemns such loans in even 
broader language than the Kennedy bill. “Neither the AFL-CIO nor any na- 
tional or international union affiliated with the AFL—CIO should make personal 
loans to its officers, representatives, employees, or members, or members of their 
families, for the purpose of financing the private business or investment of such 
persons.”’ Paragraph 8 calls upon the national and international unions to extend 
this rule to their locals and other affiliated bodies. No one who complied with the 
codes would have to disclose anything under section 102 (a) of the Kennedy bill. 

Section 102 (b) requires a union officer or employee to disclose any securities 
or other interests which he or his wife has in a business whose employees his 
labor union represents or seeks to represent in collective bargaining. Here again 
the need for remedial action is fully documented in the hearings of the McClellan 


1 Frank Brewster, a vice president of the International Brotherhood of Teamsters, testi- 
fied that he had borrowed $77,660 from the Western Conference of Teamsters, $10,000 
from retirement trust fund No. 1, and $1,100 from Joint Council 28. Hearings before the 
Select Committee on Improper Activities in the Labor or Management Field, 85th Cong., 
ist sess., pursuant to Senate Resolution 74, pt. 4, p. 1357. 

Fred Verschuen, Jr., an auditor for a Joint Council of Teamsters, owed $13,401 to the 
Western Conference of Teamsters. Hearings, pt. 4, p. 1358. 

Dave Beck claimed to have borrowed $270,110.16 from the Joint Council Building Asso- 
ciation No. 28. Hearings, pt. 4, p. 1370. 

Lloyd Klenert, secretary-treasurer, secured a $1,000 interest-free loan from United 
Textile Workers of America. Hearings, pt. 9, pp. 3272-3278. 

James Hoffa secured several loans from union sources. Hearings, pt. 13, pp. 4986-4989, 
4995-5004, pt. 14, 5690-5697. 
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Committee. Here again the Kennedy bill adopts the standard of conduct laid 
down in the AFL-CIO Code of Ethical Practices. Bthical Practices Code IV, 
paragraph 2, states “no responsible trade union official should own or have any 
substantial business interest in any business enterprise with which his union 
bargains collectively, or in any business enterprise which is in competition with 
any other business enterprise with which his union bargains collectively.” Sec- 
tion 102 (b) may be slightly broader than the code because it applies to interests 
in a business firm whose employees the union is seeking to represent. Seeking to 
represent means more than that the union hopes some day to become the bargain- 
ing representative of a group of employees or claims jurisdiction to organize them. 
The term requires active organizational activities such as sending organizers into 
a community, handling out leaflets, picketing, demanding recognition, and so forth. 
There is even greater temptation to put one’s personal financial interests ahead 
of the welfare of union members in this situation than after bargaining has begun. 

The only other difference between section 102 (b) and the corresponding pro- 
visions of the Code of Ethical Practices is that the code does not apply in the 
case of an investment in the publicly traded securities of widely held corporations. 
I see no reason why a union official should be embarrassed to report such invest- 
ments. Failure to include them in the bill would raise difficult questions of 
enforcement because of the vagueness of the term “widely held.” However, if 
there is really serious objection to the disclosure the subcommittee might make 
an exception for investments in publicly traded securiites. If this were done, 
no one who complied with the Ethical Practices Code would be injured by section 
102 (b) of the Kennedy bill. 

Section 102 (c) is ancillary to the preceding subsection. It requires union 
officers or employees to disclose transactions involving securities or other interests 
in a business whose employees his organization represents or seeks to represent 
for the purpose of collective bargaining. The justification is the same as in the 
case of section 102 (b). The purpose is to prevent dishonest persons from cir- 
cumventing section 102 (b) by transferring securities out of their names on the 
date of their report. Since no union official who complied with the Code of 
Ethical Practices would own such an interest, none would have any such trans- 
action to report and none could be injured by section 102 (c) of the Kennedy bill. 

Section 102 (d) requires union officials and employees to report any interest in, 
or income from, a business a substantial part of which consists of buying from, 
selling or leasing to, or otherwise dealing with an employer whose employees his 
organization represents or seeks to represent for the purposes of collective bar- 
gaining. The hearings before the McClellan committee brought to light a num- 
ber of instances in which union officials gained personal profit from a business 
which dealt with the very same employers with whom they engaged in collective 
bargaining on behalf of the union.* The ethical practices committee has clearly 
stated the basic objection to this situation. It is “the possibility that the trade 
union official may be given special favors or contracts by the employer in return 
for less than a discharge of his obligations as a trade union leader.” Accord- 
ingly paragraph 3 of the Ethical Practices Code IV provides ‘No responsible 
trade union official should own or have a substantial business interest in a busi- 


2 About 1950 Peter W. Weber, business manager of Local 825 of the International Union 
of Operating Engineers, secured a one-eighth interest in Public Constructors, Inc., in ex- 
change for a loan of $2,500. Public Constructors, Inc., did business in the territorial 
jurisdiction of Local 825 and had collective bargaining agreements with that union. On 
tee oe! 30, 1957, the book value of these shares was $108,677. Hearings, pt. 20, pp. 
8134-8140. 

James Hoffa owned 600 shares in F. C. Rigley Co. which was under contract with the 
International Brotherhood of Teamsters. Hearings, pt. 13, B- 5038. 

Joseph Fay, vice president of the International Union of Operating Engineers Local 825, 
had business dealings with International Excavating Co., which was under contract to his 
union. Hearings, pt. 20, p. 8107. 

* Mrs. Dave Beck purchased 40 percent of the stock of K & L Distributing Co., which 
distributed beer for Anheuser-Busch, Inc., a majority of whose employees are members of 
the International Brotherhood of Teamsters. ‘The terrtiory of K & L was enlarged and it 
received preferential shipments of beer as a result of Dave Beck’s influence. Later the 
investment was sold at a 60-percent profit. Hearings, pt. 7, pp. 2058-2068, 2099-2102. 

Peter W. Weber, business manager of Local 825 of the International Union of Operating 
Engineers, owned stock in United Engine Service Co., a company which did work for 
contractors whose employees were represented by the union. Weber also had a 25 percent 
interest in New Jersey Equipment Co. which rents cranes to excavating contractors whose 
employees are represented by the union. Hearings, pt. 20, pp. 8143-8148. 

James Hoffa or his wife held substantial interest in companies which rented equipment 
to carriers whose employees were covered collective asrouning prewee with the 
International Brotherhood of Teamsters. earings, pt. 13. pp. 4933-4988, 4988-4950, 
4966-4971, pt. 14, pp. 5543-5557. 
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ness enterprise a substantial part of which consists of buying from, selling to, or 
otherwise dealing with the business enterprise with which his union bargains 
collectively.” In this instance section 102 (d) of the Kennedy bill excludes 
securities or a corporation which are publicly traded. Section 102 (d) is broader 
than the Code only because it applies to business whose employees the union is 
seeking to organize. Except in this narrow instance, which seems fully justi- 
fied, no one who complied with the Code of Bthical Practices would have any- 
thing to report under section 102 (d) of the Kennedy bill. 

Section 102 (e) requires a union officer or employee to report any interest 
which he has in, or income which he derives from, a business which buys from, 
sells or leases to, or otherwise deals with, a labor organization (other than a 
corporation whose securities are publicly traded). There are no express pro- 
visions in the codes of ethical practices which forbid this kind of investment but 
I wonder whether it does not violate what the ethical practices committee calls 
the “basic ethical principle * * * that no responsible trade union official should 
have a personal financial interest which conflicts with the full performance of 
his fiduciary duties as a worker’s representative.” Perhaps a fair test is to 
ask whether the business agent of a local union charged with purchasing sup- 
plies or services might be tempted to favor a firm in which he owned a dominant 
interest. If he was charged with placing the union’s insurance would there be 
any temptation to place it through a firm of insurance brokers in which he owned 
an interest? 

To ask these questions does not imply that officials who have been in this posi- 
tion have been making illicit profits. Some men would lean over backwards to 
favor the union if they were to find themselves in this position. For centuries 
the law of trusts has nevertheless held that fiduciaries should not be permitted 
to create even the temptation for wrongdoing.* The theory, as stated in the 
code of ethical practices is that even though, in a particular instance, there may 
be no actual malfeasence in these situations, “the opportunity for personal gain 
at the expense of the employees whom the union official represents obviously 
exists.” At the very least there should be full disclosure of the existence of the 
opportunity. This is the theory of section 102 (e). 

Section 102 (f) requires a union official to disclose any business transaction 
with an employer whose employes his organization represents or seeks to repre- 
sent for the purposes of collective bargaining. The aim of this subsection is to 
prevent loans, under-the-table payments, special discounts and other personal 
allowances which might influence a union official in the conduct of an organiza- 
tional campaign or in collective bargaining with the employer. Here again the 
testimony before the McClellan committee demonstrates the need to compel 
disclosure.® 

Probably the language of section 102 (f) is somewhat too broad. An excep- 
tion should be inserted for ‘‘work performed and payments and benefits received 
as a regular employee of such employer.” Probably there should also be an ex- 
ception for “the purchase and sale of goods in the regular course of business 
at current prices.” But once these exceptions were inserted section 102 (f) 
would do no more than require disclosure of transactions forbidden by the AFL— 


CIO code of ethical practices. Ethical practices code IV, paragraph 5, declares 


‘The McClellan committee hearings produced evidence that not all union leaders were 
able to resist the temptation to make a private profit. Joseph Jacobs, southern regional 
director and attorney for United Textile Workers, leased cars to the union at excessive 
cost through a company owned by him (hearings, pt. 9, pp. 3369-3377). Dave Beck pur- 
chased 2 lots which adjoined the Seattle Joint Council uilding Association for $39,000 
and then sold them to the association for $139,000 (hearings, - 5, p. 1671). Since Joseph 
McEvoy was apparently a “straw” for Dave Beck his share in the National Mortgage Co. 
which handled $9 million of teamsters funds would be covered by sec. 102 (e) (hearings, 
pt. 7, pp. 2106-2112). 

* James Hoffa apaparently received a series of loans from employers who bargained with 
the International Brotherhood of Teamsters (hearings, pt. 13, pp. 4976-4978, 4985-4986). 

Walter Schuler. business agent for Local 337 of the International Brotherhood of 
Teamsters, sold a vending machine business to Jack Bushkin, who represented various 
groceries and drugstores in negotiating contracts with local 337. Apparently Bushkin’s 
clients were allowed to employ nonunion men Ca pt. 14, p. 5705). 

Many of the transactions between Dave Beck and Nathan Shefferman would seem to be 
covered by sec. 102 (f) since Mr. Shefferman was an agent of employers. (See hearings, 
pt. 5, p. 1578 et seq.) 

See. 102 (f) would also cover the $200,000 loan which Dave Beck received from the 
Fruehauf Trailer Co. (hearings, pt. 5, pp. 1676-1677, pt. 7, pp. 2197-2220) and probably 
the transactions between President James G. Gross of the Bakery and Confectionary 
Workers International Union with Martin Philipsborn of Zion Industries (hearings, pt. 8, 
pp. 2182-2198). 
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“No responsible trade union official should accept “kickbacks,” under the table 
payments, gifts of other than nominal value, or any personal payment of any 
kind other than regular pay and benefits for work performed as an employee from 
an employer or business enterprise with which his union bargains collectively.” 
A union official who complied with this declaration would have nothing to report 
under section 102 (f) of the Kennedy bill with the suggested amendment. 

In summary, every investment or business transaction required to be disclosed 
under the Kennedy bill would violate the letter or spirit of the AFL-CIO code 
of ethical practices. 

One might ask why the Congress should not go further and forbid union officials 
to enter into transactions in which there is a conflict of interest, under threat of 
criminal prosecution. In our opinion there were several reasons. 

(1) The searchlight of publicity is a strong deterrent. We are entering a 
new and treacherous field. I know of no previous legislation imposing criminal 
penalties upon those who enter into conflicts of interest. Before taking extreme 
steps it is wise to see whether milder sanctions are sufficient. 

(2) The requirements of reporting and publication will help the labor unions 
to cleanse themselves. The members may, and I hope will, vote out of office any 
individual whose personal financial interests conflict with his duties to the 
members. Under existing law the officers who violate their duty of loyalty to 
the members are liable in damages and can be compelled to account to the union 
for all their profits; reporting and publicity would facilitate legal action. The 
ethical practices committee could take steps to enforce the codes on the basis 
of information brought to light by the Government just as it has done with in- 
formation brought out by the McClellan committee. Thus, it is quite possible 
that the labor movement, armed with information which can be secured only 
through the coercive powers of Government, may readily eliminate all conflicts 
of interest without the need of further Government intervention. 

(3) The reports would furnish a sound factual basis for additional legisla- 
tion in the unhappy event that more legislation is required. 

I turn now to certain criticisms which were directed at sections 102, 105, and 
107. 

(1) It was said that reports of conflicts of interest should not be required 
because the real crooks would find ways of circumventing the statute. Unfor- 
tunately crooks do devise methods of concealment and evasion, but I had never 
supposed that this was a reason for not catching those you can. Section 102 does 
not cover every situation in which a union official could use his position to make 
an illicit profit. The only foolproof statute would be one requiring submission 
to an annual audit of all a man’s assets, receipts and expenditures. No one wants 
to introduce so despotic an inquisition. We avoided it by confining S. 3454 to 
specific situations. The bill reaches not only instances of nominal ownership but 
also beneficial ownership held through covers, straws, or blinds. If these sit- 
uations are cured, much progress will have been made. Furthermore, unequiv- 
oeal congressional action showing that the American people distrust and condemn 
these conflicts of interest would, in and of itself, go far to build up higher ethical 
standards of conduct. 

(2) Another criticism was that these sections of the bill are too broad because 
they cover all officers and employees down to a file clerk or stenographer. The 
language was used in order to cover, in addition to technical officers, such people 
as business agents, international and district representatives, senior profes- 
sional staff members and all others in a position to influence union policy or 
union action. Perhaps a form of words can be devised which would distinguish 
these cases from clerk and stenographers. I have no happy phrase to suggest 
but if one is brought forward I would urge the subcommittee to give it very care- 
ful consideration. 

(3) The remaining objection was that union officials should not be compelled 
to disclose situations in which their personal financial interests may conflict 
with their duties towards members because businessmen and public officials are 
not all compelled to make similar disclosures. The argument advises the sub- 
committee not to deal with any evils until it can establish utopia. If the advice 
were heeded, the subcommittee could take no action. If Congress had refrained 
from dealing with fraud and deception in the issuance of securities until it had 
surveyed all fraud and deception, we would have no Securities Act. If Congress 
had not dealt with the unionbusting practices of many employers until it sur- 
veyed all wrongdoing by labor unions, we would have had no Wagner Act. Con- 
gress must deal with the problems which press for attention. A problem which 
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presses now is conflicts of interest in collective bargaining. Legislation specially 
tailored to deal with this problem is needed today just as the Securities Act, the 
Public Utilities Holding Company Act, and the Federal Power Commission Act 
were directed to particular abuses. 

I submit that it is a shortsighted mistake to argue that every law must apply 
in the same fashion to both employers and labor unions. Business firms and 
trade unions have different characteristics; they serve different functions in so- 
ciety ; and they face different problems. Labor unions pay no tax upon most 
of their income. This is sound legislative policy, but if the false notion of exactly 
parallel treatment were followed they would be subject to tax. Labor unions are 
not subject to the antitrust laws in the same manner as business firms. Again 
the diverse treatment is based upon sound policy although parallelism would 
require us to abolish the exemption. 

Similarly, there are reasons for dealing in a specialized maner with conflict of 
interest situations in collective bargaining. Trade unions have a special status 
under the National Labor Relations Act. As a result their officials have great 
power over the lives and welfare not only of their members but of all employees 
for whom they act as bargaining representative—much more power than corpora- 
tions hold over their stockholders. Evidently the members are not in a position to 
check upon the conduct of dishonest or self-seeking officials in order to protect 
themselves. Disclosure is required in order to furnish the protection. 


TRUSTEESHIPS AND RECEIVERSHIPS 


The constitutions of many international unions authorize the international 
officers to suspend the normal government of local unions and other subordinate 
bodies, to assume control of their property and to conduct their affairs without 
meetings or elections. These “trusteeships” (or “receiverships” or “supervisor- 
ships” as they are sometimes called) are one device, perhaps the primary device, 
by which international officers can keep the labor movement strong and effective, 
untainted by corruption and free from subversion on the local level. In the 
previous testimony AFL-CIO President George Meany accurately described four 
situations which would justify the imposition of a trusteeship. 

Unfortunately labor history and the hearings before the McClellan committee 
also demonstrate all too plainly that trusteeships have often been a source of 
political autocracy and financial corruption. 

(1) Improper trusteeships have been imposed in order to loot rich local 
treasuries or engage in racketeering. For example, thousands of dollars were 
extracted from laborers and contractors in the building of the Delaware River 
Aqueduct through the activities of Bove, Nuzzo, and their associates with the 
connivance of the international officers of the Hod Carriers’ Union.°® 

(2) The desire to control the policies of a local union may stem from honorable 
motives but in a good many cases there has been evidence of a desire to dictate 
local union policies for personal advantage. This appears to have been true, for 
example, of some of the trusteeships imposed by the International Brotherhood 
of Teamsters and the International Union of Operating Engineers. 

(3) Other trusteeships have been imposed in order to keep in office men 
friendly to the internatinal union. The McClellan committee reports that when 
a teamster’s local in Pontiac, Mich., revolted against 4 officials accused of 
extortion, the international put the local under the trusteeship of James Hoffa 
who then appointed 2 of the same officials as business agents to run the affairs 
of the local. 

(4) The imposition of a trusteesship may be a method of maintaining control 
of an international union. Frequently the trustee appoints the convention dele- 
gates of the local union under his supervision. Since the general president will 
name a trustee friendly to himself, the trustee may be expected to follow the 
president’s suggestions in choosing delegates and the delegates themselves will 
not be blind to their dependence upon the president’s good will. If a number of 
locals are in trusteeship, the president would control a strong block of votes in the 
convention which might otherwise be hostile. The autocratic direction of the 
United Mine Workers Union results at least in part from the long-continued 
suspension of local self-government. 


®* See Dusing v. Nuzzo, 177 Misc. 35, modified and affirmed 263 App. Div. 59; Canfield v. 
Moreschi, 268 App. Div. 64, 48 N. Y. S. 2d 668, affirmed 294 N. Y. 632: Moore v. Mooreschi, 
179 Misc. 475, affirmed 265 App. Div. 989, modified and affirmed 291 N. Y. 81. 
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Although our knowledge of trusteeships is far from complete, there is ample 
evidence to show that the foregoing abuses are not isolated problems. Some of 
the most notorious trusteeships are familiar to every student of labor history. 
A substantial percentage of the United Mine Workers’ subordinate bodies is 
under international supervision. The McClellan committee found that 12 locals 
of the International Union of Operating Engineers representing 20 percent of 
the total membership were recently held under international supervision. Some 
have been in trusteeship for at least 10 years; 2 for 29 years. The McClellan 
committee also found that 13 percent of all the locals in the International 
Brotherhood of Teamsters were under trusteeship; some of them had been taken 
over more than 15 years earlier. Sometimes trusteeships which were imposed 
for legitimate reasons are converted into instruments of racketeering and cor- 
ruption. The Broach receivership of Local 3 of the International Brotherhood 
of Electrical Workers illustrates the shortcoming. 

The present rules of law applicable to international receiverships furnish 
inadequate protection for two reasons. 

First, the legal theory applied by the courts is often inadequate. A receiver- 
ship will ordinarily be set aside unless the local is given a fair hearing including 
notice of the charges and an opportunity to defend.’ But if the forms of fair 
procedure are observed there appears to be little the courts can do. Since the 
constitution and bylaws of a union are said to be a contract between the members, 
the only question will be whether the trusteeship was imposed in violation of 
the constitution. Since the vagueness of most union constitutions in this respect 
is exceeded only by their breadth and the courts are reluctant to review decisions 
made by union officers, there is little a court can take hold of when local mem- 
bers challenge a trusteeship that is procedurally correct. I have found very few 
cases staying or upsetting trusteeships upon substantive grounds.° 

Second, there are serious practical obstacles which put judicial relief beyond 
the reach of the ordinary union member. 

(1) The cost of legal proceedings is likely to be heavy. The individual mem- 
bers have little property with which to pay lawyers’ fees, post bonds and print 
voluminous records. If the suit is successful the court may allow fees out of 
the union’sfunds. Ifthe suit fails, the individuals bear the cost. 

(2) Even if the suit is successful, the individual members will reap no mone- 
tary advantage. Occasionally a group of members may feel strongly enough 
to institute an action in order to protect what they feel are intangible rights, 
but most men would not regard this as a sufficient inducement for risking 
financial losses. 

(3) Time is on the side of the defendants. The doctrine of exhaustion of 
remedies opens the way to dilatory appeals. 

(4) The individual member who institutes an action against international 
officers runs enormous risks, and the more arbitrary the imposition of the 
trusteeship the greater are the risks imposed. Many union constitutions forbid 
a member to bring an action against the union without exhausting his internal 
remedies. Men have frequently been subjected to fines as large as $1,000 for 
bringing suit against a union; others have been expelled. The law concerning 
exhaustion of remedies is far too flexible for a lawyer safely to predict when 
they have been exhausted, nor can one be sure just how the union officials named 
as defendants will interpret the constitutional provision. Other constitutions 
provide for expulsion for instituting any action against the union. It seems 
unlikely that many members are aware of their invalidity and even if they knew 
the law, it is unlikely that they would choose to take the risk. In a good many 
industries expulsion from a union means loss of employment, the Taft-Hartley 
Act to the contrary notwithstanding, and there are other ways by which en- 
trenched officials can “take care of” the recalcitrant. With all these risks added 
to the financial burden it takes a brave and stubborn man to challenge a trustee- 
ship. 

Under these circumstances the need for legislation seems plain. Even when 
there is no financial chicanery the imposition of a trusteeship destroys demo- 
cratic self-government. There are no local officers. There are no elections. 


7 See, e. g.. Local No. 373 of the International Association of Bridge, Structural and 
Ornamental Iron Workers v. International Association of Bridge, Structural and Orna- 
mental Iron Workers, 120, N. J. Eq. 220, 184 Atl. 581; Washington Leoat Lodge No. 194 v. 
International Brotherhood of Boilermakers, 33 Wn. 2d 1, 208 P. 2d 101! 

® See, e. g., Canfield v. Moreschi, supra; Moore vy. Moreschi, Sanaa "Schrank vy. Brown, 
22 L. R. R. M. 2227 (N. Y. Sup. Ct. 1948). 
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Often there are no union meetings; and when meetings are held the members 
may not be allowed to vote. The problem is to devise legislation which will 
check the abuses of trusteeships without hampering its normal and legitimate 
uses. 

The Knowland bill (S. 3068) would impose three requirements enforcible by 
a private suit for an injunction in the Federal district court. 

(1) A trusteeship should not be imposed except in conformity with the con- 
stitution and bylaws of the labor organization. 

(2) During the receivership the funds of the local union, except the normal 
per capita tax, should be used exclusively in connection with the affairs of the 
local organization. 

(3) No trusteeship should last more than 1 year. 

I concur in the view that these are three important safeguards but I question 
the wisdom of looking to private suits as a remedy. Workers are reluctant to 
sue unions for the reasons stated above. 

Senator Kenendy’s bill (S. 3454) offers an approach to the problem which 
would check the worst abuses without hampering legitimate action. Section 
201 sets up two standards for testing the legality of a trusteeship. 

First, the trusteeship must conform to the constitution and bylaws of the labor 
organization. 

Second, the trusteeship must be imposed for one of the three following pur- 
poses “correcting corruption or financial malpractice, assuring the performance 
of collective bargaining agreements or other duties of a bargaining representa- 
tive, or otherwise carrying out the legitimate objects thereof.” 

These standards are somewhat general, especially the last, but we are in an 
area where it is very difficult to find abstract criteria for separating measures 
essential to strong internal government from subterfuges which are oppressive 
or corrupt. A more rigid test might prevent international intervention when it 
was required. On the other hand, it should not be difficult to decide whether the 
general tests were met in a particular case after all the facts were developed— 
certainly no more difficult than to decide what is an “unreasonable restraint of 
trade” or an “unfair method of competition.” 

The Kennedy bill also supplies the NLRB with a firm guideline for determin- 
ing whether a receivership meets the statutory standard. Recognizing the deli- 
cate judgments which international officers are called upon to make in imposing 
a trusteeship and conscious of the relative inexpertness of outsiders, we pro- 
vided that for the first year a trusteeship “shall be presumed valid * * * and 
shall not be subject to attack except upon proof that the trusteeship was not 
established in good faith for a purpose allowable under section 201.” 

The presumption is available, however, only if the trusteeship was instituted 
in procedural conformity with the constitution and bylaws of the international 
labor organization and “authorized or ratified by its general executive board 
after a fair hearing.” Possibly the presumption should be strengthened by re- 
quiring “clear proof” or “clear and convincing evidence” to overturn it. The 
purpose is to make it plain that an honest decision by the international officials 
is not to be overturned during the first year of the receivership upon a question 
of fact or of degree or of judgment as to the necessity. 

The 1 year presumption of legitimacy seems justifiable because the obnoxious 
element of trusteeships is not their imposition but their duration. The initial 
suspension of local self-government is usually warranted by the needs of the 
organization, and it would unreasonably impair the independence of our labor 
unions to allow much scope at this point for the Government to review the 
judgment of union officials upon the needs of the organization or the best means 
of effectuating them. 

On the other hand the local emergency which justifies international inter- 
vention can usually be corrected with 6 months or a year. There is considerable 
temptation therefore to impose some statutory limit upon duration of trustee- 
ships such as the 1-year period proposed in the Knowland bill. Upon more care- 
ful analysis, however, the dangers of any abitrary time limit become clear. If 
Communists capture a local union, it may be more than a year before the inter- 
national officers can build up a group of loyal trade unionists able and willing 
to govern their own affairs despite skilled subversion. Unhappily the entire 
leadership of alocal may be corrupt and its ouster may leave a vacuum not 
easily filled. For such reasons, I suggest that although we can fix an outer 
limit beyond which a trusteeship usually ought not to last as a rule of thumb, 
there must nevertheless be some provision for flexibility. 








354 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


The Kennedy bill solves the problem by reversing the presumption which ap- 
plies during the first year. Section 203 (c) provides: “After the expiration of 
1 year such a trusteeship shall be presumed invalid unless the labor organization 
concerned shall show by clear and convincing proof that the continuation of the 
trusteeship is necessary for a purpose allowable under section 201.” 

If a trusteeship is needed for more than 1 year, surely the international offi- 
cers ought to be able to demonstrate the reason. 

The Kennedy bill also deals with two specific abuses often incident to trustee- 
ships. Section 202 makes it a crime to transfer to the international union any 
funds of the local except the normal per capita tax and assessments payable 
by subordinate bodies not in trusteeship. This provision would prevent the ap- 
pointment of trustees for the purpose of “milking” a local treasury. The same 
section makes it unlawful to count the votes of the delegates designated to repre- 
sent a local union held in receivership at a convention unless the delegates are 
elected by a general vote of the membership in a secret ballot. This provision 
would prevent the use of trusteeships in order to control the choice of delegates 
to an international convention. 

There are three ways in which the substantive restrictions on trusteeships 
(other than the criminal provisions) might be administered: (1) by the Na- 
tional Labor Relations Board; (2) by the Secretary of Labor; or (3) by the 
courts. 

In its present form the bill calls for administration by the National Labor 
Relations Board in the same manner as the National Labor Relations Act. The 
flexibility and subtlety of the judgments required suggest the desirability of 
utilizing an administrative agency having considerable knowledge of labor in- 
stitutions. The volume of business seems unlikely to be large enough to warrant 
setting up a new agency but if it were thought desirable to confine the National 
Labor Relations Board to the area of labor-management relations, perhaps the 
Department of Labor might be delegated all responsibilities for policing laws 
designed to protect union members. The bill would then have to make provision 
for administrative hearings in the Department of Labor. 

An attractive alternative is to vest the responsibility for adjudicating al- 
leged violations in the Federal district courts. The issues which might arise 
concerning a trusteeship are suited to judicial determination. The form of 
relief—an injunction ousting the trustees and enjoining further interference by 
the international—is a familiar form of equitable relief. The only weakness 
in this solution is that individual workers, for reasons already mentioned, are 
unwilling or unable to sue an international union. The difficulty could be 
got over by authorizing and directing the Secretary of Labor to bring suit 
in his own name upon the complaint of a union member if investigation dis- 
closed probable cause to believe that there had been violations of the act. 

There is ample precedent for authorizing a Government agency to bring 
direct actions for the protection of particular classes of persons unable to pro- 
tect themselves. The Secretary of Labor is presently authorized to bring suit 
to enjoin violations of the Fair Labor Standards Act and to recover back wages. 
The Securities and Exchange Commission may seek court relief for the protection 
of investors. Under the Selective Service Act the United States attorneys 
brought suit to force employers to restore servicement to their previous positions. 

The suggested procedure would require rewriting section 203 of the Kennedy 
bill to read as follows: 

Sec. 203. (a) Upon the written complaint of any member or subordinate 
body of a labor organization alleging that such organization has violated the 
provisions of section 201 or 202, the Secretary of Labor shall investigate the 
complaint and if the Secretary finds probable cause to believe that such violation 
has occurred and has not been remedied he shall, without disclosinng the 
identity of the complainant, bring a civil action in any district court of 
the United States having jurisdiction of the labor organization to prevent and 
restrain such violation and for such other relief as may be appropriate. 

(b) For the purpose of actions under this section district courts of the 
United States shall be deemed to have jurisdiction of a labor organization (1) 
in the district in which such organization maintains its principal office, or 
(2) in any district in which its duly authorized officers or agents are engaged 
in conducting the affairs of the trusteeship. Such organization may be sued 
as an entity. The service of summons, subpena, or other legal process of any 
court of United States upon an officer or agent of a labor organization, in his 
eapacity as such, shall constitute service upon the labor organization. 
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“(c) In any proceeding pursuant to this section a trusteeship established 
by a labor organization in conformity with the procedural requirements of its 
constitution and bylaws and authorized or ratified by the executive board 
of the labor organization after a fair hearing shall be presumed valid for a 
period of 1 year from the date of its establishment and shall not be subject 
to attack during such period except upon proof that the trusteeship was not 
established in good faith for a purpose allowable under section 201. After the 
expiration of 1 year the trusteeship shall be presumed invalid unless the labor 
organization shall show by clear and convincing proof that the continuation 
of the trusteeship is necessary for a purpose allowable under section 201. 

“(d) The provisions of this section shall not apply in the case of a national 
or international labor organization certified under section 204.” 

Whatever public method of enforcement is provided the statute should en- 
courage labor organizations to set up their own independent appeal boards as an 
alternative to governmental action. This step was first taken voluntarily by 
the Upholsterers’ International Union and later by the United Automobile 
Workers. The boards are composed of private citizens whose capacity and in- 
tegrity can hardly be questioned. 

The appeal board procedure would bring the cases closer to the people affected. 
It would preserve a larger measure of informality, flexibility, and self-govern- 
ment It would avoid putting a burden upon any Government agency. Members 
of the appeal boards would be compensated by the international union and 
would not be Government employees. Although the basic rule administered by 
any appeal board should be at least favorable to individual workers as the sub- 
stantive provisions of the statute, no exact correspondence should be required 
and each union, as well as its appeal board, would have considerable discretion 
in molding its own rules. 

The use of this device would greatly reduce the fear of excessive Government 
eontrol of the internal affairs of labor oragnizations without lessening the pro- 
tection afforded individual employees. I note that Mr. Meany observed that the 
plan would have much to commend it if any Federal regulation of. trusteeships 
is required. 

Sections 204 and 205 of the Kennedy bill make provision for private self- 
regulation through independent appeal boards as an alternative to governmental 
administration. Its provisions seem somewhat complex but the details are nec- 
essary to guarantee the independence and effectiveness of the boards. 

Under section 204 any union may establish its own independent and impartial 
appeal board to have charge of enforcement. In order to be sure that any such 
appeal boards are composed of truly impartial and independent persons qualified 
to review charges that a union has unfairly expelled a member or unfairly denied 
admission to an employee in the bargaining unit, section 205 directs the Secre- 
tary to establish a panel of persons who are qualified to serve as members of in- 
dependent and impartial appeal boards for national or international unions. The 
union would then appoint to its appeal board any members of the panel who were 
willing to serve. To assure their independence, section 204 (b) provides that 
they must be appointed for 2-year terms. To assure impartiality, no members 
of an appeal board should be permitted to serve as arbitrators during their term 
of office in any proceeding involving the labor organization or any subordinate 
body. In this respect the present language of section 204 (b) was ill-chosen, 
it should read that no member of the appeal board is currently serving or during 
his term of office will serve as an arbitrator in any proceeding involving the 
organization or any subordinate body. The constitution and bylaws of the 
organization would then have to be amended to provide that the appeal board 
should have power to review and made a final decision upon any expulsion from 
membership and voting rights or any denial of full membership and voting rights 
to an employee already employed in the bargaining unit. 


ELECTIONS 


The interim report of the McClellan committee recommends the enactment of 
legislation providing for the periodic elections of labor union officers and the 
use of secret ballots in union elections and other vital decisions. Several of 
the pending labor bills are directed to this objective. 

It needs no argument to demonstrate the importance of free and democratic 
union elections. Under the National Labor Relations Act the union which 
acts as the bargaining representative has power, in conjunction with the em- 
ployer, to fix a man’s wages, hours, and conditions of employment without his 
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assent. The individual employee may not lawfully negotiate with his employer. 
He is bound by the union contract. As a matter of practice, if not in legal 
theory, the union also controls the grievance procedure where a man’s con- 
tract rights are enforced. The Government which gives unions this power has 
an obligation to ensure that the officials who wield it are responsive to the 
desires of the men and women whom they represent. The best assurance is a 
legal guaranty of free and periodic elections. The responsiveness of union 
officers to the will of the members depends upon the frequency of elections, a 
fair opportunity to nominate candidates, freedom to vote without coercion, and 
an honest count of the ballots. 

Furthermore, it is almost as important that union elections be above sus- 
picion as it is that they be fair. Only guaranties of fairness will preserve the 
confidence of the public and the members themselves. 

For these two reasons I incline to the view that there should be Federal 
guaranties of fair union elections provided that sufficient guaranties can be found 
which would not impair the independence, strength, or orderly functioning of 
labor organizations. 

The subcommittee should recognize, however, that bills regulating union elec- 
tions do not deal with an area which has been carefully investigated and the 
need for legislation proved. A factual record shows the need for legislation 
with respect to financial practices, the use of union position for personal gain, 
and the abuse of trusteeships. The existence of election abuses has not been 
demonstrated. Apparently there were widespread violations of the constitution 
and bylaws of the International Brotherhood of Teamsters in the choice of 
delegates for the 1957 convention but many of them were technical and no one 
seriously believes that a majority of the members desired a different president. 
In other internationals, union trusteeships may have affected the choice of con- 
vention delegates, but this problem can be dealt with in preventing other 
trusteeship abuses. A few unions elect officers for excessive terms. Apart from 
these specific problems, however, I know of no factual basis for doubting the 
integrity of union elections. 

In the absence of such proof the committee might well wish to refrain from 
recommending legislation dealing with union elections until the need was proved. 

If the committee decides to recommend legislation. IT would strongly urge 
that it write a new bill. The pending measures are seriously defective. 

The administration bill (S. 3097) offers a curiously complicated, backhanded 
arrangement. Section 102 requires every labor organization to file detailed finan- 
cial statements and also a certificate that “The organization holds elections at 
intervals not less often than once every 4 years in which all members of the labor 
organization in good standing are entitled to and are accorded the opportunity 
to participate, upon due notice, in the election of their local officers directly by 
secret vote of the members or through representatives to delegate bodies who 
are elected directly by secret vote of the members.” 

Section 303 authorizes the Secretary to investigate the truth of the certificate 
and to hold administrative hearings to determine whether there was a willful 
failure to file a true report. If the Secretary finds a violation, he may deny 
the union the right to institute proceedings before the National Labor Relations 
Board and may also revoke its exemption from income taxes for a period not 
exceeding 5 years. 

The administration bill would have two obvious consequences. First, it would 
compel some unions to amend their constitutions so as to elect their officers 
every 4 years instead of at longer intervals. The 4-year limit is also fixed by 
code VI of the AFL-CIO Ethical Practices Committee. Second, the bill would 
require the election of delegates and local officers by secret ballot. The wisdom 
of the latter provision may be debatable. Many local unions now choose their 
officers in an open vote, and it is sometimes argued that this prevents a dishonest 
eount of the ballots. The risk is obvious, but on the whole I am inclined to 
believe that the balance is in favor of secret elections. The chance of a dishonest 
count may be increased but the risks of packing the hall or of intimidation and 
reprisal are greatly diminished. 

It is not clear whether the administration bill does more than impose these 
two formal constitutional requirements. Would the certificate mean that all 
members were in fact accorded the opportunity to vote or only that the constitu- 
tion so specifies? Would the certificate imply that there was an honest count 
of the ballots so that the Secretary might look into charges attacking the 
integrity of the process? And the opportunity to nominate candidates, a matter 
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upon which the bill is silent, seems no less important than the opportunity 
to vote. 

There are strong grounds for criticizing the machinery established by the bill. 
If it is a proper function of Government to require regular union elections by 
secret ballot, the Government should lay down the rules and punish violations 
instead of requiring the filing of a certificate, then investigating whether the 
certificate was “willfully” false, and finally depriving the union of its income-tax 
exemptions and standing before the National Labor Relations Board. The more 
direct approach would have three advantages. 

(1) It would permit a simple statement of rules which union officials could 
learn and follow. 

(2) It would permit direct investigation of alleged violations, prompt action 
to set aside an invalid election, and the supervision of a new vote. 

(3) It would eliminate the improper sanctions proposed by the Smith bill. 
(See pp. 3-5, supra.) 

Senator Knowland’s bill (S. 3068) goes far beyond the administration’s pro- 
posal, It requires the quadrennial election of officers by a secret popular vote. 
International officers would have to be chosen by a referendum instead of a 
convention. Also, upon petition of 15 percent of the members, the National 
Labor Relations Board is directed to conduct a secret ballot as often as once a 
year upon the recall of any officers. Upon like petition the Board must also 
conduct a referendum upon almost any question pertaining to union business. 
Upon petition of 15 percent of the employees in the bargaining unit the Board 
must conduct a vote upon whether to call or continue a strike. 

Time forbids marshaling all the grounds for criticizing the Knowland bill. 
The fundamental objection is that it turns over to an arm of the State the 
responsibility for carrying on the internal governmental processes of a labor 
union without any showing that the union officers and members were incompetent 
or corrupt. Such a measure does not promote freedom or democracy. It re- 
duces self-government. It denies the private responsibility and self-determina- 
tion which lie at the heart of a voluntary association. The same objection ap- 
plies to the election provisions of Senator McClellan’s bill (S. 3618). 

Another objection is that popular elections, popular recall, and the formula- 
tion of policy by referendum are neither efficient nor truly democratic ways of 
conducting union business. A small minority could keep the organization in a 
state of turmoil through annual elections. It could tie up union affairs by 
demanding an NLRB vote upon any program which it opposed. Secret popular 
balloting among the members of a national or international union simply adds 
to the difficulty of ousting “the administration.” At a convention the opposition 
need only persuade an informed group of delegates, whereas in a referendum it 
must build up national popularity in competition with the only names well known 
to all the members; and the incumbents control the union newspaper, which is 
the chief vehicle for communication with the members. Similarly, a secret “yes” 
or “no” vote upon an issue of union policy withholds the opportunities to in- 
fluence the outcome which are present at a meeting where there can be discus- 
sion, compromise, and adjustment. 

The fallacies of strike votes have been discussed too often for further 
comment. 

Assuming the desirability of legislation guaranteeing the democratic election of 
union officials, the soundest approach may lie somewhere between the administra- 
tion and Knowland bills. It should require the election of union officers every 
4 years either by secret ballot or in a convention. If the election is by conven- 
tion, the delegates must be chosen by secret ballot. The requirement of quad- 
rennial elections should apply to both international and local unions. 

An election every 4 years will prevent the establishment of an entrenched 
autocracy. Many unions, especialy local unions, hold more frequent elections 
but this should be a matter for freedom of choice. Too frequent elections may 
keep a union in turmoil. They tend to discourage sound and courageous leader- 
ship. Candidates for union office are usually under pressure to take aggressive 
positions and to prosecute every grievance or demand, however farfetched, in the 
hope of winning support for their candidacy. A reasonable term in office en- 
ables an official to devote himself to building constructive collective-bargaining 
relationships. 

The statute should establish four other requirements : 

(1) Members must be given due notice of the time and place of an elec- 
tion. 
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(2) There should be a reasonable opportunity to nominate candidates. 

(3) All members in good standing must be permitted to vote without coercion 
or restraint. Thus the law should forbid intimidation of voters, denials of the 
right to vote, and dishonest counting of the ballots. 

(4) All records pertaining to the election would have to be preserved. This is 
necessary to enable higher union officials and the Government to investigate 
charges of dishonesty. 

Any honest and democratic labor union would have no difficulty in meeting 
these elementary requirements. The responsibility for carrying them out should 
therefore be left to the regular union officials until a shortcoming is proved. 
Similarly, the unions should be left free to work out the details concerning 
eligibility to run for office, the time and place of the election, the manner of 
nominating candidates, the manner of voting (e. g., by mail or at a polling place), 
etc. In these areas the Government need do no more than impose the duty to 
comply with the union’s own constitution and bylaws. 

In providing methods of enforcement the committee would have to choose 
among the same alternatives as in dealing with improper trusteeships. The 
simplest procedure would be to vest responsibility in the National Labor Rela- 
tions Board. Any member challenging an election on the ground that the statute 
had been violated should be required first to pursue his remedies within the labor 
union and any parent body. This rule would preserve a maximum of independ- 
ence and self-government by giving every labor organization an opportunity to 
correct improper local elections. If the member is denied relief or can obtain 
no decision from the union one way or the other within 3 months, he should be 
allowed to file a charge with the National Labor Relations Board. Since time 
is of the esesence, no charge should be entertained more than 4 months after an 
election. If the union’s own review procedure took more than 4 months, the 
member would have to elect between his internal and statutory remedies. 

If the NLRB should decide that there had been no election within 4 years or 
that a substantial violation of the statute or the constitution and bylaws of the 
organization might have affected the outcome of an election, it would direct a 
new election to be held under its supervision. After the election it would certify 
the names of the persons elected, who would thereupon become the officers of 
the labor organization. 

The best alternative to administration by the National Labor Relations Board 
would seem to be court proceedings instituted by the Secretary of Labor upon 
the complaint of a union member who had exhausted all adequate remedies 
within the union. If the court found that the statute had been violated, it 
should order an election under the supervision of the Secretary. The candidates 
certified by the Secretary would then become the officers of the union. 

In either event State legislation should be expressly made inapplicable to labor 
organizations covered by the Federal law and that court litigation should be 
precluded. This very important provision seems justified by the following con- 
siderations: 

(1) There is need for uniformity. International and national unions operate 
in many States. It would be confusing, unduly burdensome, and often impossible 
for them to comply with a variety of election laws. No corporation is subject to 
such burdens in the election of its officers. 

(2) The same considerations apply with lesser force to local unions. A con- 
siderable number function in several States. Also, the burden of checking 
compliance is likely to fall upon the international union. It is easier to enforce 
one uniform rule than a crazy quilt of State legislation. 

(3) Ill-considered State laws would interfere with the national labor policy. 
Too stringent laws would handicap unions in dealing with employers. Too 
frequent elections may keep a local union in a state of turmoil. A comparatively 
stable leadership can devote itself to constructive action, thereby serving both 
employees and the public. 

One final point is significant. Since union business must not be brought to a 
standstill whenever an election is challenged, it would be necessary to make 
some provision for the conduct of business while the proceeding is in progress. 
It would be intolerable for the Government to appoint outsiders to act as receiv- 
ers. The choice lies between keeping the old officers in office or allowing the 
new officers to enter upon their duties even though their right may be chal- 
lenged. The latter course seems preferable for several reasons. A union election 
should be presumed valid until the contrary appears. The newly elected officers 
are those most likely to have the support of the members. There would be the 
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least disruption of normal procedure within the union. However, the ultimate 
decisions upon this point should be made by the labor unions themselves. Con- 
sequently any bill should provide that pending final action by the National Labor 
Relations Board the election should be presumed valid and the affairs of the 
union should be administered by the new officers or in such other manner as the 
constitution and bylaws might provide. 


ADMISSION AND EXPULSION OF MEMBERS 


I strongly urge the committee to recommend legislation protecting union 
members against unfair explusion and guaranteeing employees who are already 
employed in a bargaining unit the right to become members of the union which 
acts as their bargaining representative. 

Union practices and the law pertaining to the admission and expulsion of mem- 
bers are important to the effectuation of a sound national labor policy for three 
reasons: 

(1) The purpose of collective bargaining is to enable employees to share in 
determining their terms and conditions of employment. The employee in an estab- 
lished bargaining unit who is unfairly excluded from the union or who is denied 
the right to vote has no opportunity to participate in fixing his terms and condi- 
tions of employment. He is bound by the action of an organization in whose 
councils he has no voice. In his case it is a fraud to call collective bargaining an 
instrument of industrial democracy. 

(2) Although internal democracy will not prevent the corruption, breach 
of fiduciary duties, misuse of union office, and other abuses disclosed by the 
McClellan committee, it can be a strong deterrent. An active membership, 
armed with adequate information concerning the conduct of the officers, free 
to debate and criticize without reprisal against their union standing, and able 
to elect officers periodically in a secret ballot, will normally rid itself of the 
faithless, dishonest and corrupt. The members should have the opportunity, to 
say the least. 

(3) Control over union membership can be used to suppress individual liberty. 
The worker who can be a member of a labor union for the purposes of collective 
bargaining at the same time as he actively supports political candidates opposed 
by the union would lose personal liberty if the union were free to expel mem- 
bers whose political activities were distasteful, for in that event the worker would 
be forced to choose between avoiding the personal political activities of his choice 
and foregoing the opportunity to influence the union’s collective bargaining 
policies. Similarly, an individual loses freedom if he must choose between 
membership in a railway labor brotherhood and testifying against legislation 
espoused by the organization. 

The courts have developed adequate legal standards for preventing unfair ex- 
pulsion from a labor union. There is more doubt of their practical utility. Work- 
ers hesitate to bring suit against a labor union. The money stakes are small. 
The legal questions are likely to be difficult. Several dilatory defenses are avail- 
able. Under such circumstances time and cost are serious practical barriers to 
obtaining effective relief. Legislation should be aimed at supplying a cheaper 
more effective remedy rather than the basic postulates of substantive law. 

The present law is wholly unsatisfactory with respect to admission to union 
membership. The courts, relying upon the mistaken analogy of social clubs, 
have held that no one can assert a legal right to become union members. A 
union may exclude a man for any reason, good or bad, or for no reason whatso- 
ever. The result is that workers find themselves barred, upon arbitrary and 
capricious grounds, from memberships in organizations which negotiate the 
terms and conditions of their employment and largely control the disposition 
of their grievances. This is a shocking injustice. Every employee who is 
already employed in an established bargaining unit should have a legally enfor- 
cible right to membership and full voting rights in the union which is his bar- 
gaining representative unless he has engaged in conduct which would justify 
his explusion. 

It should be observed that this suggestion applies only to employees who are 
already employed in the bargaining unit. There is no occasion to open unions 
to all applicants or to confuse this issue with fair employment practice acts. 
It is the fact of employment in the bargaining unit which creates the need of 
a right to membership. Under the Taft-Hartley Act union membership is not 
a condition of obtaining employment. Employers and unions are forbidden to 
discriminate among applicants for employment by reason of membership or non- 
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membership in a labor organization. So long as these provisions are part of our 
existing labor law, there is no need to consider Federal legislation dealing with 
membership prior to employment in the bargaining unit. 

It would be relatively simple to prepare legislation furnishing the necessary 
safeguards. The statute should impose four limitations upon the power of 
expulsion, exclusion or deprivation of voting rights. 

(1) The union must follow its own constitutions and bylaws. ‘This standard 
is applied by the courts today. 

(2) There must be a fair trial, including an opportunity to hear the evidence, 
to present opposing evidence, to have a disinterested trial body and the other 
essentials of due process of law. This requirement is also one developed by 
common law. 

(3) The expulsion should not be “inconsistent with established public policy.” 
As noted above, the common law courts have already indicated concepts of pub- 
lic policy which may invalidate an expulsion even though there was full com- 
pliance with the union constitution. The agency applying this standard would 
start with these existing decisions and develop new particular applications in 
the same way that the common law has grown for centuries. Congress followed 
an analogous course when it required the Federal Trade Commission to give 
meaning to the statutory phrase “unfair methods of competition,” and the Na- 
tional Labor Relations Board to decide what was a refusal “to bargain collec- 
tively.” 

(4) An expulsion should also be invalid if it is “not warranted by the offense, 
if any, committed by the employee against the labor organization.” This require- 
ment would partly duplicate the third standard. The immediate aim is to pre- 
vent expulsions which are discriminatory or so obviousiy based upon trivial 
offenses as to suggest arbitrariness or bad motives. The standard is analogous 
to the now familiar rule in collective bargaining agreements which forbids an 
employer to discharge an employee “without just cause.” Arbitrators have 
given meaning to that general phrase. There would be no greater difficulty in 
applying the same technique to disciplinary action by a union against its 
members. 

Since discipline is less serious than expulsion or deprivation of voting rights 
does not deprive a man of the right to take part in collective bargaining by 
participating in union affairs, there is no justification for outside review of 
such penalties as a fine. However, if a fine is imposed and the member is there- 
after expelled for failure to pay the fine, the entire course of events should 
be open to review. 

Were such a statute to be enacted it might provide alternative methods of 
enforcement. Where the Government must do the job, the administration of 
the statute could be vested in the National Labor Relations Board or in the 
Secretary of Labor. The familiar unfair labor practice procedure is well 
adapted to the need. But unions shduld also be encouraged to establish their 
own independent appeal boards as an alternative to Government regulation 
along the lines suggested in connection with trusteeships. 

Under either procedure outside review should not be available until there has 
been a fair opportunity for the labor organization and any parent body to review 
the case and correct any mistake or injustice. The principal problem is to 
allow enough time for self-government without permitting delay. The executive 
boards of many international unions meet quarterly. Appeal to a convention is 
unduly time-consuming. Perhaps it would strike a fair balance to allow an 
expelled member to invoke the processes of the NLRB or independent appeal 
boards only if he can show “that he has exhausted the remedies reasonably 
available to him under the constitution and bylaws of the labor organization, 
including any right of appeal or has invoked such remedies without obtaining 
a final decision within 6 months of his resort thereto.” 

One final word seems appropriate. Section 8 (a) (3) of the National Labor 
Relations Act permits the execution of union shop contracts but forbids an em- 
ployer to discriminate against an employee who lost his union membership for any 
reason other than nonpayment of dues. This limitation was put into the Taft- 
Hartley Act in order to prevent a union from using control over its members’ jobs 
for such purposes as punishing the exercise of free speech, engaging in political 
activities distasteful to the union, testifying against the union, and refusing to 
engage in slowdowns. The restriction goes beyond the evil. It denies a union the 
power to use the union shop as a means of disciplining those who engaged in 
plainly improper conduct such as leading a wildcat strike, engaging in espionage 
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against the union or otherwise aiding the employer. Any legislation providing 
for the review of all explusions and denials of membership, would give adequate 
protection against the abuse of disciplinary power. The final proviso to section 
8 (a) (8) could then be repealed. 


PAYMENTS BY EMPLOYERS AND MIDDLEMEN 


The testimony before the McClellan committee revealed that employers and 
middlemen representing employers in dealing with unions had engaged in 
bribery both to prevent unionization of their employees and to secure favors 
from union representatives. Many such payments are crimes under section 302 
of the Labor Management Relations Act which provides, “It shall be unlawful 
for any employer to pay or deliver, or to agree to pay or deliver, any money or 
other thing of value to any representative of any of his employees who are 
employed in an industry affecting commerce.” 

The term “any representative of any of his employees” covers others than the 
certified representative. It plainly includes the officers and representatives of 
the bargaining agency. United States v. Ryan (350 U. S. 299 (1956) ). 

Section 302 (b) makes it unlawful for a representative to receive such pay- 
ments. Section 302 (c) makes exceptions for wages, checked off dues and pay- 
ments to specified kinds of trust funds. Violations are punishable by a fine of 
not more than $10,000, or imprisonment for not more than 1 year, or both. 

These provisions cover most instances of extortion and bribery, but there are 
three kinds of payments which may not be covered by the present law and which 
should be unlawful. 


1. Payments by labor relations advisers 


The testimony introduced at the McClellan committee hearings concerning 
Nathan Shefferman illustrates the danger that business firms will use inter- 
mediaries to bribe union officials or will hire so-called labor consultants who 
bribe the union officials on their own initiative. In my opinion section 302 
already covers this misconduct. Although it speaks only of payments by an 
“employer” it incorporates the NLRA definition of employer. That definition 
is found in NLRA section 2 (2) “The term ‘employer’ includes any person acting 
as an agent of an employer, directly or indirectly * * *” One would suppose 
that Shefferman and his ilk were acting as agents of the employer and therefore 
were employers within the meaning of section 302. 

Nevertheless, there may be room for argument either on the ground that 
when a labor relations expert engages in bribery without authority from the 
employer he is not acting as the employer’s agent, or else on the ground that 
section 302 is intended to reach only the principal employer and not his sub- 
ordinates. 

In view of the doubt it would be wise to amend section 302 in such a way 
as to make it plain that all middlemen acting for employers are subject to 
indictment for making the prohibited payments to union officials. 


2. Payments to employees 


The McClellan committee hearings also called attention to a practice of pay- 
ing money to individual employees or informal committees for the purpose of 
inducing them to discourage union organization or foist a “stooge” union upon 
the company’s workers. Such payments are plainly unfair labor practices 
prohibited by NLRA section 8 (a) (1) and (2). Consequently there is no need 
for legislation in order to make the payments unlawful. 

Such payments have many attributes of bribery. They are no less wrong 
than some of the kinds of conduct which we are seeking to prevent on the part 
of union officials (although not always by criminal sanctions). At a time when 
legislation against the union malpractices revealed in the McClellan committee 
hearings is being considered it is only fair to take a strong stand against mal- 
practices by employers. 

Accordingly, the payments should be made crimes. 


3. Payments to union officials where there is no bargaining agency 


Section 302 deals with payments by an employer “to any representative of 
any of his employees.” There are several situations in which an employer 
might wish to bribe a union official even though the union was not the repre- 
sentative of any of his employees. For example in Ventimiglia v. United States 
(242 F. 2d 620 (4th Cir. 1957) ) the employer had a nonunion construction job 
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under way when the business agent of the local Roofers’ Union objected. Even- 
tually, the business agent agreed to issue working permits to the nonunion 
employees in return for monthly payments of $100. The court set aside a 
conviction under section 302 on the ground that neither the Roofers’ Union nor 
the business agent was a representative of any of the employer’s employees. 
One can easily imagine similar cases in which an employer might bribe union 
officials not to organize the employees in his shop. 

There is one problem in expanding section 302 to cover these cases. It seems 
unwise to prohibit all payments by employers to all union officials. Too many 
legitimate payments might be covered by such a broad prohibition. This makes 
it necessary to require some connection between the union official and the em- 
ployer’s employees. The prohibition should extend to any payment to any labor 
organization or officer or employee thereof “which is seeking or has jurisdiction 
to represent” any of the employer’s employees. 


4. Penalty 


S. 2936, which was introduced by Senator Ives, and several other bills would 
raise the penalty for violations of section 302 to imprisonment for a term up to 
5 years. They would change the crime from a misdemeanor to a felony. 

There are two conflicting considerations. To raise the crime from a mis- 
demeanor to a felony would indicate the seriousness with which the Congress 
views such offenses. On the other hand, increasing the seriousness of the crime 
reduces both the likelihood that a district attorney will prosecute and the chance 
that a jury will convict. This consider: -ion is especially important in relation 
to employer payments to influence the employee’s choice of representatives. 

In my opinion, therefore, the penalty for violation of section 302 should not 
be increased. 

Finally, I would like to express my objection to all the bills which require em- 
ployers and union representatives to report the payments which they give or 
receive in violation of section 302. They raise serious constitutional questions. 
Violations should be prosecuted for what they are and not for failures to report. 

The foregoing suggestions could be carried out by amending section 302 (a) 
and (b) to read as follows: 

“(a) It shall be unlawful for any employer or any person who acts as a labor 
relations expert, adviser, or consultant to an employer to pay or deliver, or to 
agree to pay or deliver, any money or other thing of value— 

“(1) to any representative of any of the employees of such employer who 
are employed in an industry affecting commerce, or 

“(2) to any labor organization or any officer or employee thereof which is 
seeking or has jurisdiction to represent any of the employees of such em- 
ployer who are employed in an industry affecting commerce. 

“(3) to any employee or group or committee of the employees of such 
employer employed in an industry affecting commerce for the purpose of di- 
rectly or indirectly influencing any of the employees in the exercise of the 
right to organize and bargain collectively through representatives of their 
own choosing. 

“(b) It shall be unlawful for any person to receive or accept, or agree to re- 
ceive or accept, any payment or delivery of any money or other thing of value 
prohibited by subsection (a).” 


STATEMENT OF ARCHIBALD COX, PROFESSOR OF LAW, HARVARD 
UNIVERSITY 


Mr. Cox. Thank you, Mr. Chairman. 

I have filed a too lengthy statement. I do not plan to read all of 
it. I would like to read or summarize a good deal of it, and then to 
deal with any questions that the committee wishes to raise. 

I think I should say that the views expressed in this statement, 
while they are primarily my own, do in a very real sense represent a 
consensus of the thinking among all the members of the committee 
that you mentioned earlier. Naturally there were some minor differ- 
ences between us, but there was a very large measure of agreement. 
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The central problems of labor poley today concern the relationship 
between union officials and rank and file members. They cover as I 
see it, five areas: 


First, the handling of union finances, second, conflicts of interest— | 


that is to say, the use of union office for personal advantage; third, 
trusteeships or receiverships, fourth, union elections, and fifth, pro-/ 
tection of the workers’ interest in union membership. 

I plan to speak about each of those areas in order, but first I would 
like to state what seem to me to be the guiding principles that ought 
to guide the committee in forming any legislation. 


GUIDING PRINCIPLES FOR LEGISLATION 


First, a strong independent labor movement is a vital part of Amer- 
ican institutions. The abuses revealed by recent investigations ap- 
péar to be confined to relatively few unions. 

The overwhelming majority, I think, are honest and democratic. 
In providing remedies for the evils, therefore, you should be careful 
neither to undermine self- -government within the labor movement or 
to weaken labor unions in their role of the representatives of em- 
ployees. 

Second, we should emphasize that union officials are fiduciaries for 
the union members. In collective bargaining and in conducting other 
union business they must put their ‘fiduciary obligations ahead of 
personal private interest. This is the duty of all trustees, and labor 
union officials are trustees. 

Third, under collective bargaining, every individual, employed in 
the bargaining unit, has a vital interest in the policies and conduct of 
the union which represents it. 

He may not lawfully negotiate with his emplyer. He is bound by 
the terms and conditions of employment which the union negotiates. 
The individual worker can influence union policies and share in de- 
termining his terms and conditions of employment only if internal 
union democracy is assured. 

Fourth, I would submit that the Federal Government has the re- 
sponsibility of taking reasonable measures to enforce the fiduciary 
duties of union officials and to insure internal union democrac y- 

The Government has the duty because labor unions enjoy_their 
present power by virtue of present status chiefly the National Labor 
Relations Act. 

Other voluntary associations are different in two respects: They 
lack the statutory power of a union designated as bargaining repre- 
sentative, and second, no other voluntary organization has as much 
power over an individual’s livelihood and opportunities in life. 

The union bulks much larger, for example, in the lives of an indi- 
vidual worker than does a corporation in the lives of its stockholders. 

Fifth, I would emphasize that self-determination is infinitely pref- 

‘erable to Government regulation. 

As I see it this means not only that interference with the inter- 
national affairs of unions should be held to a necessary minimum, but 
also that private self-government should be encouraged in administer- 
ing the minimum safeguards established by law. 
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Sixth, would emphasize that any legislation should provide direct 
sanctions for violations either criminal prosecutions or administrative 
or judicial orders as may be most appropriate. 


DENIAL OF UNION ACCESS TO NLRB 


To deny a union access to the National Labor Relations Board be- 
cause of the mistakes or misconduct of its officers, is unwise on three 
counts: First, it would be ineffective in the sense of those strong unions 
which do not use the facilities of the Board. 

Second, I think it is unfair to the members who have done no wrong, 
to deprive them of their rights under the act, because of the short- 
comings of some officer. 

And, third, I would submit that the rights and duties created by 
the National Labor Relations Act exist for the benefit of the public 
and that such legal obligations should not—should be enforced equally 
in all cases and should not be traded off sort of as a system of rewards 
and punishments for good conduct or bad conduct. 

It would seem to me that it would be even more unfair and un- 
sound to use the labor unions preexemption from income tax as a 
means of coercing obedience to legal duties. 

In many cases the financial penalty would be way out of proportion 
to the offense. Then you have the situation that happened not infre- 
quently during wage stabilization that the enforcement agency must 
either impose too heavy a penalty or look the other way in dealing 
with the shortcomings, and that is an unsound method of law enforce- 
ment in either event. 

In addition, the legislation we are talking about would lay duties 
on officers for the benefit of the members. But to take away the in- 
come tax exemption would take away the property of the union which 
is the property of the members, those who we are trying to protect 
and those who would have done no wrong. 

For those reasons, I would strongly urge the committee to reject the 
— approach, both of the administration bill and of the McClellan 

ill. 

I think, like all organizations labor unions are subject to regulation 
in the public interest. But their right to stand before the law, their 
right to function, indeed their right to exist, should not be taken away 
from them as a sanction for such rules. 

The approach of the McClellan bill seems to me to be objectionable 
for another reason: it dictates extensive provisions of the charter 
and bylaws of the labor organizations. 

To condition the existence of a labor union upon its adopting a 
charter and bylaws dictated by the Government would destroy its 
character as a private organization. 

To start down this road, even with a few easy steps, threatens the 
independence of the labor movement. 

On the other hand, I suggest that labor legislation, based on the 
six principles I had stated, would strengthen the labor movement. 
It would remove a source of corruption which might ultimately 
weaken, if not destroy. It would rebuild the confidence of union 
members as well as the general public. It would ward off more re- 
pressive laws which antiunion forces are waiting to enact. 
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And it would not, I insist, handicap any union in elective bargaining 
or in the pursuit of trade union goals. 


I would like to turn now, Mr. Chairman, to the matter of union / 
finances. 


FILING OF UNION FINANCIAL REPORTS 


There appears to be almost general agreement upon the principle 
that there should be some legislation requiring the filing of financial 
reports by labor organizations. 

have stated my reasons for supporting that view in the filed state- 
ment and I won’t take the subcommittee’s time, in view of the general 
agreement, to rehearse them all here. 

I would like to comment on simply three points: 

First, I wholeheartedly agree with Mr. George Meany’s recommen- 
dation that the subcommittee should be careful to exempt small unions. 
The keeping of financial reports, the filing of them in the forms re- 
quired, is a tremendous burden for a little union, none of whose officers 
are experienced in bookkeeping, still less in auditing. 

Mr. Meany’s recommendation was that unions of less than 200 mem- 
bers should be exempt. 

The Kennedy bill provides for an exemption of unions having less 
than 150 members. 

On reflection it has seemed to me that the committee might wish to 
consider framing the regulations in rather different terms. Framing 
it in terms of the gross receipts of the organization during a year, 
because, after all, what we are concerned with is the amount of money 
that passes through the treasury rather than the number of members. 

And perhaps an exemption for unions having less than $50,000 of 
gross receipts during a year would be appropriate. 

Second, I would also join with Mr. Meany’s recommendation that 
everything possible be done to encourage the simplifying of reports. 

The reasons are the same as those I indicated earlier. This is some- 
thing which, in the end, will have to be left to the rulemaking power 
of the Secretary of Labor, but I would think that the committee in 
any report it files, and perhaps in the ee of the bill, could 
encourage the Secretary to prepare perhaps two forms of reports: 
One for the internationals, the big local unions, and the intermediate 
bodies and another simplified report for the locals so that they would 
not have to go through the elaborate forms that are currently 
required. 

The only additional comment that I wish to make with respect 
to the financial reporting provisions is to repeat my strong recom- 
mendation that the committee impose direct sanctions for violations 
and not have resort to some gimmick such as denying access to the 
National Labor Relations Board, or denying income-tax exemptions. 


CONFLICT OF INTEREST 


I would like to turn now to the second subject, both in the sequence\ 
in which it appears in my statement, and also to the second most 
important, in my view, of the problems before the committee. 

I have in mind the situations that we called somewhat loosely; 
conflicts of interest or perhaps a better term would be “the use of 
union office for private advantage.” 
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Let me use just two illustrations of what I mean by conflict of 
interest. 

One, perhaps the clearest, and most shocking of all, is the large 
loans which, according to the evidence produced at the McClellan 
committee hearings, some unions made to their officers so that the 
officers might then speculate with the funds or invest them in securities 
or other things of that kind. 

Clearly, when a man is on both sides of a loan situation there is a 
conflict of interest, and he is under temptation to put his own private 
fortune ahead of the welfare of the members whose duty it is upon 
him to represent. 

Another illustration that I think is a matter of great concern is 
the situation which has occasionally existed in some industries where, 
say a powerful union leader may have a large, say, in the construction 
industry, may have a large interest in a business that rents equipment 
to a contractor with whom his union deals. 

Again there cannot be any doubt but that holding both interests 
presents the union officials with the kind of temptation to shortchange 
the members, which the law has always said trustees should avoid. 

I could list other illustrations of this, but I think the committee 
knows what I am talking about and there is no need to elaborate. 

It would seem to me that in thinking about this very important 
problem, that the committee would do well to take as its governing 
principle a principle stated in the code of ethical practices of 
the American Federation of Labor and Congress of Industrial 
Organizations. 

It is too plain for extended discussion that a basic ethical principle 
in the conduct of union affairs is that no responsible trade-union 
official should have a personal financial interest which conflicts 
with the full performance of his fiduciary duties as a worker’s 
representative. 


FIDUCIARY DUTIES OF UNION OFFICIALS 


Union officials occupy positions of trust, and for centuries no one 
occupying a position of trust has been permitted by law to hold inter- 
ests or enter into transactions which may conflict with his duty of 
loyalty to those he represents. 

He may not deal with himself, may not acquire adverse interests, 
or make any personal profit from the trust. 

This, again, is a principle that applies to corporate directors, bank 
fiduciaries, private trustees, and many others. 

I think it is greatly to the credit of the AFL-CIO that they did 
enunciate this principle so forthrightly and recognize its application 
to union officials. 

Unfortunately, however, there have been a number of union officials 
who ignored this basic standard of conduct. After the McClellan 
hearings there simply cannot be any dispute about the fact that no 
one would deny that the conduct was wrong. 

The only issue therefore, as I see it, is whether the Federal Gov- 
ernment should ignore the wrong or take some steps to prevent its 
recurrence. 
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REASONS FOR FEDERAL ACTION 


I submit that the Federal Government should take those steps for 
gin reasons: First, our whole national labor policy is founded upon 
collective bargaining, through strong and vigorous unions. 

This kind of conduct, playing both sides of the street, undercover 
deals, looking for private advantage, undermines, weakens, and 
threatens to corrupt the labor movement upon which our national 
labor policy should be and is rightfully founded. 

Second, it is the National Labor Relations Act which gives the 
officers and employees of labor organizations vast power over the wel- 
fare of individual workers through the negotiation of collective bar- 
gaining agreements and the handling of grievances. 

The Government which vests this power in unions has an obligation 
to make sure that the leaders use the power for the workers’ advan- 
tage and not for their personal profit. 

Third, the members of unions lack facilities for self-protection. 
And finally, I submit, that there is insufficient assurance that the labor 
movement can solve the problems unaided. 

The ethical practices codes were certainly a major contribution 
but there is no evidence that the AFL-CIO—which, I would empha- 
size—lacks the coercive power of government, it lacks policing agen- 
cies—there is no evidence that it can implement the code effectively 
in concrete specific cases. 

It appears to have acted only on cases brought to light by the Mc- 
Clellan committee. It took courageous action in some of those in- 
stances, but again there is no evidence that its measures have elimi- 
nated the conflicts of interest which constituted wrong. 


KENNEDY BILL REQUIREMENTS 


Senator Kennedy’s bill, S. 3454, attacks the problem by requiring 
union officers and employees to disclose to the union members and 
the general public, any investments or transactions in which their 
personal financial interests may conflict with their duties to the 
members. 

In view of some of the publicity, I would like to emphasize that 
the bill does not require any general financial reports by union offi- 
cials. It does not require them to report their income or investments. 
The bill is narrowly drawn to meet these specific evils. 

[t requires only the disclosure of conflict of interest. 

The other investments of union officials and their other sources of 
income are left private because they are not matters of public concern 
and nobody wants to make them matters of public concern. 

As a matter of fact, these sections of the Kennedy bill are based 
upon the codes of ethical practices promulgated by the AFL-CIO. 
The primary aim of these sections is to bring the power of the Gov- 
ernment to the support of the codes by compelling the disclosure of 
violations and thereby focusing the power of public opinion on them. 

The conflicts of interest which the bill requires the union official 
to disclose are, with minor exceptions, the very same conflicts of in- 
terests which the codes of ethical practices declare incompatible with 
the essential ethical practices of the trade union movement. 
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A union official who lived up to the code would have virtually 
nothing to disclose in his report to the public. 

And I must say I find it very hard to believe that President Meany, 
when he testified before the committee criticizing these sections of 
the bill, really intended to assert that union officials should be free to 
conceal the violations of the rules of conduct laid down in the code of 
ethical practices. 


KENNEDY BILL SIMILARITIES WITH AFL-CIO CODES 


In my full statement, Mr. Chairman, I have taken up the sections 
of the Kennedy bill, 1 by 1, and demonstrated the similarities, and 
also sought to point out the divergencies between them and the code 
of ethical practices, and I think anyone who reads it will find that 
they do run along almost side by side. 

There are a few respects in which the Kennedy bill is a little 
broader. 

For example, the code of ethical practices does not forbid a union— 
an official of a union which is seeking to organize a company to hold 
stock in that company. The Kennedy bill would. Because, it seems 
to me, that is a situation where the conflict of interest is possibly 
greater than where, and the danger of abuse is possibly greater, than 
it is after the shop has been organized. 

But here again we tried to use a phrase “seeking to organize,” 
which would not cover everybody. 

Seeking to organize is intended to mean a union which has actually 
sent an organizer into the plant or has instituted picketing or some 
other active organizational campaign as distinguished from the bare 
hope that some day it can organize it or bear claim of jurisdiction. 

There were several other criticisms made of the Kennedy bill and 
I would like to deal with them briefly. 


DISCLOSURE OF CONFLICTS OF INTEREST 


First, it was said that conflicts of interest, that the disclosure of 
conflicts of interest, should not be required because the real crooks 
would find ways to circumvent the statutes. 

Well, unfortunately crooks do devise methods of concealment, and 
evasion but. I had never supposed that you did not try to deal with 
abuses just because some people might get away with it. 

The only way of covering, making the statute foolproof, would 
be to require intimate financial reports from every individual of all 
his financial transactions. 

We avoided that by limiting the statute to specific situations, and 
I certainly would never urge that the committee go beyond reports 
limited to the specific conflicts of interest. 

The bill also would cover a good many instances of evasion, because 
it covers both direct and indirect nee. of conflicting interests 
and that would take care of a great many blinds or covers and the 
like. 

Furthermore, I think that an unequivocal congressional action show- 
ing that the American people distrust and condemn these situatiorts 
would in and of itself help to build up higher standards of conduct 
within the labor movement. 
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APPLICATION TO EVERY OFFICER OR EMPLOYEE 


Another criticism levied at these sections of the bill was that it is 
too broad because section 102 applies to every officer or employee of a 
labor organization, and it was pointed out, quite rightly, that the 
term “employee” would cover stenographers and floor sweepers and 
charwomen and others. That criticism is justified, I think. 

The point is not an easy one to solve. “Officer” plainly is not broad 
enough because there are many paid representatives, such as interna- 
tional representatives, who are in a position to influence union policy 
and who should be covered by the bill. 

The only constructive suggestion I can make now is that possibly 
some kind of a salary limit applicable to employees, but not officers 
should be written in here so that secretaries and other minor people 
would not be included. 

Senator Ives. May L interrupt, Mr. Chairman, just a minute ? 

I want to say to you, Professor Cox, that I have got to leave now 
to attend another meeting, and I am very sorry to have to depart. I 
want to listen to you all the way. 

I am taking your manuscript with me. I think, in dealing with this 
field, you have gone through the same metamorphosis that some of the 
rest of us have had to go through. 

You started out with the idea you wanted to have as little law as 
possible, is that it ? 

Mr. Cox. That certainly is true. 

Senator Ives. The idea of getting along without law if it is possible 
to doso? 

Mr. Cox. That was certainly our view some years ago. 

Senator Ives. It was our view some years ago. Suddenly we have 
had to change our view because of what has happened in the interim. 

Mr. Cox. Well, [think we should still make haste slowly. 

Senator Ives. That is our ultimate view. 

Mr. Cox. Correct, sir. 

Senator Ives. But it is more distant. 

Mr. Cox. Right. 

Senator Ives. Thank you very much, Mr. Chairman. 

Senator McNamara (presiding pro tempore). Thank you, Senator 
Ives. 
You may proceed, sir. 


DISCLOSURES BY BUSINESSMEN AND PUBLIC OFFICIALS 


Mr. Cox. The other argument, Mr. Chairman, that I would like to 
deal with was the argument that union officials should not be compelled 
to disclose situations in which their personal financial interests conflict 
with their duties toward members, because businessmen and public 
officials are not all compelled to make similar disclosures. 

I have two difficulties with that argument. One is that it is a 
counsel of perfection. It seems to say that until you can deal with 
every instance of wrong-doing, don’t deal with any of them. 

If Congress had refrained, back in 1933, from dealing with the 
deceptive sale of securities because it had not dealt with all fraud and 
deception in the world, we would not have any Securities Act. 
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If Congress had not dealt with the union-busting practices of some 
employers in the Wagner Act until it had surveyed all the wrong-doing 
by some labor unions, then we would have no Wagner Act. 

It seems to me that Congress must deal with the problems at hand, 
and address itself to them, and to the most pressing of them, instead 
of waiting until it is able to cover everything in the world, and thereby 
establish Utopia. 

But there is another thing that troubles me even more funda- 
mentally. 

With all deference to our labor friends, I submit that it is a very 
short-sighted mistake to argue that every law must apply in the same 
fashion to both employers and labor unions. 


DISTINCTION BETWEEN BUSINESS FIRMS AND TRADE UNIONS 








Business firms and trade unions have different characteristics. 
They serve different functions in society, and they face different 
problems. 

Labor unions pay no taxes upon most of their incomes. I think it is 
a sound legislative policy and I wouldn’t have it changed, but if we 
were to treat corporations and labor unions alike, labor unions would 
have to be deprived of that exemption. 

Again, labor unions are not subject to the antitrust laws in the same 
manner as business firms, and again I think the exemption is the prod- 
uct of experience and thoroughly wise. 

But, if we are going to treat them alike, then that exemption, too, 
would have to be abolished. 

The fact of the matter is, I think, that each specific problem has got 
to be dealt with on its own merits. 


TRUSTEESHIPS 


I would like to turn now to the subject of trusteeships, receiver- 
ships, or any other device—for that matter, I will call them all trus- 
teeships—whereby an international officer takes over the affairs of a 
| local union, ousts the local officers, controls the treasury, and conducts 
\ the local union’s affairs. 
/Here, I think the committee is in this situation—these trusteeships 
dre one device, and indeed, perhaps they are the primary device, by 
/which international officers can keep the labor movement strong and 
effective, untainted by corruption and free from subversion. 
In other words, they are important devices. I think we should all 
recognize that. 
Unfortunately, labor history and the hearings before the McClel- 
‘lan committee, also demonstrate, all too plainly, that trusteeships have 
‘often been a form of political autocracy and financial corruption. 

Improper trusteeships have been imposed in order to loot rich local 
treasuries or to engage in racketeering. 

Second, the desire to control the policies of a local union may stem 
from honorable motives, but in a good many cases there has been evi- 
dence of the desire to dictate local union policies for personal 
advantage. 

Other trusteeships have been imposed to keep in office those friendly 
to the international union. 
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Finally, I would point out that the imposition of a trusteeship may 
be a method of maintaining control of the whole international. 

Frequently, the trustee appoints the convention delegates of the 
local union under his supervision. The general president will name 
the trustee, the trustee will naturally delegate men friendly to the 
general president, and the delegates ‘themselves are not likely to be 
blind to the good will of the man to whom they ultimately owe their 
position. 

If a number of unions are in trusteeship therefore, the president 
would control a very strong block of votes in the convention which 
might otherwise be hostile to him. 

I think there is ample evidence that the foregoing abuses are not 
isolated problems. A substantial percentage of the United Mine 
Workers subordinate bodies are under international supervision. 

The McClellan committee found that 12 locals of the International 
Union of Operating Engineers representing 20 percent of the mem- 
bership, were under international supervision. Some had been in 
tr usteeship as long as 10 years, 2 for as long as 29 years. 

In the Teamsters, there was evidence that 13 percent of the local 
unions were under trusteeship, some of them had been imposed more 
than 15 years earlier. 


PRESENT RULES OF LAW INAPPLICABLE 


In my judgment, the present rules of law applicable to interna- 
tional trusteeships are inadequate for two reasons. 

First, the legal theory applied by the courts often breaks down 
because their chief check is that there be a hearing and conformity 


with the constitution of the international. 

The constitutions are so broadly written that it is almost impos- 
sible to prove that there has been any substantive violation, and I 
have found very few cases reported in which it was possible for the 
local to prove a violation. 

Second, quite apart from what the law is in theory, there are very 
serious practical obstacles which put judicial relief beyond the reach 
of the ordinary union member. There is the matter of cost. Even 
if the suit is successful, the individual member will reap no monetary 
advantage. He has a minimum of incentive to risk his earnings in 
hiring a Jawy er to prosecute such a case. 

Third, time is on the side of the defendants. It is the doctrine of 
exhaustion of internal remedies and other legal principles which are 
dilatory defenses and which often discourage the plaintiffs and make 
them settle for inadequate relief. 

Fourth, it should be remembered that the individual member who 
institutes an action against international officers runs enormous risks, 
and the more arbitrary the imposition of the trusteeships, the greater 
are the risks imposed. 

Men who have brought suits against international unions have 
been subjected to what, for workers, are very heavy fines. They 
sometimes have been expelled from their unions. Expulsion from 
your union, the Taft-Hartley Act notwithstanding, Bm means a 
loss of job opportunities, and there are other ways in which a trouble- 
maker could be taken care of, if he is too obstreperous in his liti- 
gation. 
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NEED TO CURTAIL TRUSTEESHIPS 


Under these circumstances, it seems to me that the need for some 
legislation curtailing trusteeship abuses is plain. 

Even when there is no financial chicanery, the imposition of a 
trusteeship destroys local self-government. No local officers, no elec- 
tions, often there are no union meetings. Sometimes, when there 
are meetings, the members are not allowed to vote. 

The problem, as I said, really at the start introducing this subject, 
is to devise legislation which would correct the abuses of trusteeships 
without hampering its normal and legitimate use. 


KNOWLAND TRUSTEESHIP PROVISIONS 


There are two bills which I think ought to be considered seriously 
in relation to this problem. One is the Knowland bill, S. 3068, which 
would impose three requirements enforceable by private suit for an 
injunction in the Federal district court. 

First, no trusteeship should be imposed except in conformity with 
the constitution and bylaws of the labor organization. 

Second, during the receivership, the funds of the local union, ex- 
cept for the normal per capita tax, should be used exclusively in con- 
nection with the affairs of the local organization. 

Third, no trusteeship should last for more than 1 year. 

I would concur in the main that these are 3 important safeguards, 
but I do think there are 2 errors in this approach. 

First, it seems to me that a private suit is likely to be inadequate 
for the reasons that I have already mentioned. 

Second, I think the 1-year limitation to trusteeship which is an 
absolute limitation, as I read the Knowland bill, is much too rigid. A 
year may often, may usually, be sufficient. But there are certainly 
many trusteeships where the evil that invoked them could not be cured 
within a year. 

COMPARISON WITH KENNEDY BILL 


Senator Kennedy’s bill offers what I conceive to be an approach to 
the ober that would check the worst abuses without hampering 
any legitimate action. 

Section 201 of the bill sets up two standards for testing the legality 
of a trusteeship. First, it must conform to the constitution and by- 
laws of the labor organization, and second, it must be imposed for 1 
of 3 purposes: For the purpose of correcting corruption or financial 
malpractice; assuring the performance of a collective bargaining 
agreement, or other duties of bargaining representative; or otherwise 
carrying out the legitimate objectives thereof. 

Now, the last phrase is a loose phrase, and intentionally so. 

I don’t think it is possible to place tight standards on the per- 
missible reasons for setting up a trusteeship, and if you sought to do 
it, I think you would run the very great danger that you wouldn’t 
think of all the proper grounds for setting up trusteeships, and I use 
this phrase thinking that it would allow enough latitude and would 
permit judgment on a case-by-case basis by the trier of the fact. 

It is not any looser a phrase, really, than we have used all through 
our law. Unfair methods of competition was equally broad, and it 
was made broad for the same reason I have suggested. 


— ~*~ 


~ 
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“Unreasonable restraints of trade” is no less broad, and I think that 
a very strong argument could be made that the duty to bargain in 
good faith is at least as loose and as broad as this one. 


GUIDELINE IN KENNEDY BILL 


The Kennedy bill also goes on and supplies a guideline for deter- 
mining whether a receivership meets the statutory standard. Recog- 
nizing the delicate judgments which international officers are called 
upon to make in imposing a trusteeship, and conscious of the inexpert- 
ness of outsiders, we provided that for the first year a trusteeship 
shall be presumed valid and shall not be subject to attack except upon 
proof that the trusteeship was not established in good faith for a pur- 
pose allowable under section 201. 

That presumption would be available, if the trusteeship was insti- 
tuted in procedural conformity with the constitution and bylaws. I 
am not talking about substantive conformity but procedural con- 
formity ; and, second, if it had been authorized or ratified, either one, 
by the general executive board after a fair hearing where the local 
could present its case. 

I would emphasize that it is authorized or ratified, because fre- 
quently trusteeships have to be imposed very quickly to catch some- 
body who is likely to abscond with union funds or to prevent an un- 
authorized strike or a breach of contract, or something Fike that. 

The purpose of the presumption is to make it perfectly plain that 
an honest decision by the international officials is not to be overturned 
during the first year of the receivership upon a question of fact or of 
degree or of judgment as to the necessity. 

On the other hand, it would seem to me that, after a year, the situa- 
tion was just reversed. That most of the legitimate causes for impos- 
ing a trusteeship can be cleared up in a year or a good deal less. 


TRUSTEESHIPS AFTER 1 YEAR 


Consequently, section 203 of the bill provides that, after the expira- 
tion of 1 year, such a trusteeship shall be presumed invalid unless the 
labor organization concerned shall show by clear and convincing proof 
that the continuation of the trusteeship is necessary for a purpose al- 
lowable under section 201. 

Here the theory is that if the trusteeship is needed for more than a 
year, then surely the international officers ought to be able to come in 
and demonstrate the reason to an impartial, fair-minded man. 

During the first year, they would hardly have that obligation. They 
would have the benefit of the presumption. After the first year, they 
would have to justify what they were doing. 

There are also two specific abuses incident to trusteeships which are 
covered in the Kennedy bill. 

Section 202 makes it a crime to transfer to the international union 
any funds of the local except the normal per-capita tax and assess- 
ments payable by subordinate bodies not in trusteeship. 

This provision would prevent the appointment of trusteeships for 
the purpose of milking a local union. 

The same section makes it unlawful to count the votes of delegates 
designated to represent a local union held in receivership at a con- 

25738—58——25 
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vention unless the delegates are elected by a general vote of the 
membership in a secret ballot. 

The aim of this provision is to prevent the use of trusteeships in 
order to control the choice of delegates to an international convention, 
and thereby to increase the chance of controlling the convention. 


PROBLEMS OF ADMINISTRATION 


I turn now to the problems of administering these substantive 
provisions. 

Essentially, it seem to me that the committee has three courses of 
action from which to choose. 

First, to provide for enforcement by the National Iabor Relations 
Board and, second, to provide for enforcement by the Secretary of 
Labor or, third, to provide for enforcement by the courts. 

As the bill is presently drawn, it provides for enforcement by the 
National Labor Relations Board. 

It authorized any member who has exhausted his remedies within 
the union or who has gotten no answer from the union within a 
reasonable period of time, and the time is spelled out, to file a charge 
with the National Labor Relations Board which would then conduct 
proceedings in the same manner that it conducts unfair labor practice 
proceedings today. 

The reason for insisting upon an exhaustion of those remedies that 
are available within a 6-month period is to encourage the labor 
movement to correct its own mistakes before the Federal Govern- 
ment intervenes. 

An alternative to enforcement by the National Labor Relations 
Board, which seems to me to hold a good deal of promise, is spelled 
out in detail in my statement. Indeed, I even drew possible amend- 
ments to the bill. 


It would run along these lines : 
INVESTIGATION BY SECRETARY OF LABOR 


The bill might be changed to authorize a member, again who had 
exhausted his international remedies, to file a complaint with the 
Secretary of Labor. Let the Secretary of Labor investigate the 
complaint. 

If he finds that it has no merit, that would be the end of the matter. 
If he finds probable cause to believe that there has been a violation 
of the statute, it would then become the duty of the Secretary of 
Labor to institute an action in the Federal court to test the question 
whether there had been a violation of the statute, and to obtain appro- 
priate, equitable relief if there was one. 

This would avoid the problem that some of the witnesses have 
pointed out, of putting more business on a board which finds it very 
hard to keep up with its work. 

It would provide for the trial of the issue in one of our constitu. 
tional courts instead of an administrative agency. 

At the same time, by authorizing the Secretary to bring the suit, 
when he finds that there is probable cause, you would both provide a 
check against frivolous suits which you would have, but you would 
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also relieve the union member of the financial expense and of the onus 
and of the risks involved in instituting his own lawsuit. 

And, as I say, I think they are very considerable. 

This is a device which is not an unfamiliar one. The Secretary of 
Labor brings such suits under the Fair Labor Standards Act. The 
United States attor neys bring them under the Selective Service Act, 
and I think if I made a canvass of our legislation, I could easily pro- 
duce half a dozen, maybe a dozen, additional illustrations. 

So I commend this to the committee, if I may ‘ as a possible alterna- 
tive to administrative proceedings before the National Labor Rela- 
tions Board. 


UNION ELECTIONS 


I come now, Mr. Chairman, to the subject of elections. 

The interim report of the McClellan committee recommends the 
enactment of legislation providing for periodic elections of labor 
union officials, and the use of secret ballots in union elections and other 
vital decisions. 

Several of the pending bills, indeed, I guess all of the major pend- 
ing bills, now are directed to at least one of these objectives. 

I think it needs no argument to demonstrate the importance of free 
and-democratic wnion elections. Under the National Labor Relations 
Act, the union which acts as a bargaining representative has the 
power, in conjunction with the employer, to fix a man’s wages, hours, 
and conditions of employment without his assent. 

The individual employee, as I said earlier, may not lawfully nego- 
tiate with his employer. He is bound by the union contract. As a 
matter of practice, if not in legal theory, the union controls the griev- 
ance procedure where a man’s contract rights are enforced. 

The Government, which gives unions this power, has an obligation 
to insure that the officials who wield it are responsive to the desires 
of the men and women whom they represent. 

The best assurance of that responsiveness is a legal guarantee of 
free and periodic elections. The responsiveness of union officers to 
the will of the members depend upon the frequency of the elections, 
a fair opportunity to nominate candidates, freedom to vote without 
coercion, and an honest count of the ballots. 


ELECTIONS NOT YET CAREFULLY INVESTIGATED 


Now, in dealing with this subject, I do think that the subcommittee 
should recognize that bills regulating union elections do not deal with 
an area which has been carefully investigated, and the factual need 
for legislation proves, factual record does exist, I think, with re- 
spect to financial practices, the conflicts of interests, the abuse of 
trusteeships, and perhaps with respect, to membership rights. 

The existence of election abuses in the past, so far as 1 know, has 
never been demonstrated. 

There were apparently some widespread violations of the Team- 
sters constitution and bylaws in the elections last fall. On the other 
hand, I doubt whether anyone would seriously deny that the success- 
ful candidate was the choice, for better or worse, of the great bulk 
of the members. 
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In other cases, I think there have been conventions which have been 
controlled by delegates where there was a strong suspicion that the 
delegates had come from unions in receivership, but a bill dealing with 
receiverships surely should eliminate that evil. 

Consequently, I think the real decision you have to make here is 
whether just the importance of the election process and the very severe 
damage done to the members by any abuse, is so great that it requires 
legislation, even though effectual proof of abuses has not been made 
in the past. 

This is something where, it seems to me, it is almost as important 
that union elections be above suspicion, indeed that they be above even 
unjustified suspicion, as that they be actually fair, and I think myself 
that legislation in that area, if it could be devised, which would not 
hamstring unions, would do a great deal to restore that confidence and 
to give both the members and the public a feeling of assurance that 
the leaders were responsive to the members in all unions, just as I am 
sure that they are in the overwhelming number. 

If the subcommittee does recommend legislation in this field, I think 
it highly important that the legislation be along the lines of the bill 
introduced by Senator Kennedy yesterday. 

Senator Kennepy (presiding). S. 3751.°. Do you want a copy? 

Mr. Cox. I have got one, thank you. It is hooked to another here. 

Along the lines of S. 3751, rather than along the lines of the Know- 
land bill or the administration bill or the McClellan bill. 

I would like to talk a little bit about the administration bill, the 
Knowland bill, and then Senator Kennedy’s bill. 


ADMINISTRATION ELECTIONS BILL 


The administration bill, I don’t mean to be discourteous, but it struck 
me as a curiously complicated, backhanded kind of arrangement. As 
I read it, it requires every labor organization to file a certificate that 
the organization holds elections at intervals not less often than once 
every 4 years in which all members of the labor organization, in good 
standing, are entitled to and are accorded the opportunity to partici- 
pate upon due notice in the election of their local officers directly by 
secret vote of the members or through representatives to delegated 
bodies who are elected directly by secret vote of the members. 

Then another section goes on and authorized the Secretary to inves- 
tigate the truth of the certificate, and if he doubts its truth to hold 
administrative hearings to determine whether there was a willful 
failure to file a true report. 

And then, if he does find a willful failure to file a true report, he 
may deny the union the right to appear before the NLRB and may 
revoke its exemption from the income tax. 

This seems to me to go way around the bush, instead of simply laying 
on unions certain affirmative duties as to what their election practices 
should be, and then punishing any violation of those obligations. 

Neither am I clear myself about the meaning of the administration 
bill. It would have two obvious consequences. 

First, it would require some unions to amend their constitutions to 
have elections every 4 years, whereas today there are a few interna- 


® See S. 3751, p. 168. 
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tionals, I think, which have elections every 5 years or at somewhat 
greater intervals although they are in a minority. Not only a minor- 
ity, they are a trifling minority. They are very few in number. 

Second, the bill would require the election of delegates and local 
officers by secret ballots. 

It is not clear whether the administration bill does more than impose 
these requirements as formal constitutional obligations. Does the 
certificate mean that all members must in fact be accorded the oppor- 
tunity to vote or only that the constitution must recite that they are 
accorded the opportunity to vote? 

Again, does it imply, does the certificate imply each time there has 
been an honest count of the ballots or simply that the constitution says 
that there shall be a count of the ballot ¢ 

What about the opportunity to nominate candidates? That, I think, 
is at least as important, perhaps more important, than the voting it- 
self, and yet there is nothing in the bill about that. 

I have already indicated my doubts about the enforcement measures. 


SENATOR KNOWLAND’S ELECTION PROVISIONS 


Senator Knowland’s bill goes far beyond the administration pro- 
posal. You will recall from the testimony yesterday that it requires 
quadrennial elections of officers by a secret popular vote. 

International officers would have to be chosen by a popular refer- 
endum, as I read it, instead of a convention. 

Also, upon petition of 15 percent of the members, the National 
Labor Rel: itions Board is directed to conduct a secret ballot as often 
as once a year, upon the recall of any officer, and upon a like petition, 
if you will recall the bill, the Board must conduct a referendum upon 
almost any question pertaining to union business, or at least that is 
what the bill seems to me to say. 

Then, finally, upon petition of 15 percent of the employees in the 
bargaining unit, not in the union, the Board must conduct a vote 
upon W hether to call or to continue a strike. 

I am not going to list all my objections to the Knowland bill because 
it would take me a very long time. The fundamental objection, I 
think, is that it turns over to an arm of the State the responsibility 
for carrying on the governmental, internal governmental, processes 
of a labor union, on the request of a mere 15 ‘percent of the members 
without any showing that the union officers and members have been 
incompetent or cor rupt or been guilty of any wrongdoing whatsoever. 

Such a measure, in my judgment, does not promote freedom or 
democracy. It reduces self government. It denies the private re- 
sponsibility and self-determination which lie at the heart of a volun- 
tary association, and that same objection, incidentally, seems to me 
to apply to the election provisions of Senator McClellan’s bill. 

A second objection is that popular elections, popular recall, and the 
formulation of policy by referendum, are neither efficient nor truly 
democratic ways of conducting union business. 


WAYS TO KEEP UNIONS IN TURMOIL 


A small minority, and remember that it is only 15 percent in the 
Knowland bill, and 10 in the McClellan bill, could keep the organiza- 
tion in a state of turmoil throughout annual elections. 
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May I interpolate that bringing the Government in is itself going 
to give quite a black eye to the union officers. It puts them imme- 
diately on the defensive. 

Such a percentage, 15 percent, could tie up union affairs by de- 
manding an NLRB vote upon any program which it opposed. Secret 
popular balloting upon international officers, I would think, simply 
add to the difficulty of ousting the incumbent officials. 

At a convention, the opposition need persuade only other men who 
are familiar with union business, familiar with the candidates, know 
what is going on, and so forth. 

In a popular referendum, any outsider, by that I mean someone 
outside of the officialdom of the union, must build himself up in the 
eyes of all the members, sometimes spread all over the country. That 
is a very difficult thing to do, and it would be especially difficult in a 
labor union where about the only organ for communicating with the 
members is the union newspaper, and, of course, it is run by the 
officials. 

So that I seriously think that at the international level popular elec- 
tions of officers would greatly reduce membership control of the choice 
instead of increasing it. 

Similarly, it seems to me that this 15 percent vote on any question 
facing the union, where you must vote yes or no, is likely to reduce 
the influence of dissident groups and minorities within the union. 

If you have meetings, and there can be discussion, adjustments of 
differences, of communication of ideas, then it may be possible to take 
into account divergent points of view, but if it is just a simple yes 
or no, it is on the whole, I think, a far less democratic procedure. 

I won’t take time, Mr. Chairman, unless anyone wishes me to, to 
discuss the fallacies, as I see them, of compulsory strike votes. I testi- 
fied here on that subject in 1954. 


FALLACIES IN COMPULSORY STRIKE VOTES 


Senator Kennepy. Could you summarize your views on this, please ? 

Mr. Cox. Well, I think there are a number of objections. I think in 
the first place, that they distract the union and the management from 
the business of negotiating a collective bargaining agreement at the 
very time when it is most important that they concentrate on that 
rather than on getting mad at each other. 

Second, I think a strike vote among all the employees in the bar- 
gaining unit deprives the union of its status as bargaining represen- 
tative. 

When we say that the union chosen by the majority shall be the 
exclusive bargaining representative in the appropriate unit, we give 
to it the right to negotiate contracts. Well, it cannot negotiate con- 
tracts if it has to go back to a vote on whether to accept the terms and 
conditions that the employer has offered. 

Third, I think that in the past experience has proved the futility 
of such strike votes. 

We had a good deal of experience with them under the Smith-Con- 
nally Act, you will recall, and there has been some slight evidence under 
State elections. They cost a very great deal. They distracted the 
National Labor Relations Board from its other business, and they 
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‘ame out overwhelmingly, almost every time, in favor of a vote to 
strike. 
Those, I think, sir, are the main reasons. 
I could elaborate on some other minor ones. 
Senator Kennepy. It would be a great mistake in your opinion then 
for us to include that in any of this legislation ? 
You don’t feel that it is helpful 





VERY SERIOUS STEP BACKWARD 


Mr. Cox. I feel that would be a very serious step backward. That 
would be the kind of measure you should avoid under the principles I 
have listed rather than consider seriously. 

Senator Kennepy. That does not help in your opinion, to give 
greater control over their affairs to union members ? 

Mr. Cox. I think, for one thing that this is based on a fallacy. 
There is very little, almost no evidence, that when it comes to strikes the 
union leaders want to strike when the members do not. Indeed, most 
careful observers will tell you that just the opposite is usually the 
result. That especially now when so many unions have not been 
through a long strike, the younger members are all full of enthusiasm. 

The wiser heads who have gone through a strike, are the ones who are 
trying to hold them back. 

T was amused to read this description of the railway shopmen’s strike 
in 1922 and 1923 in Mr. Donald Richberg’s book, where he makes that 
point very effectively in relation to that strike. 

Coming now to perhaps a little more constructive approach to this 
problem of elections, it would seem to me that a sounder approach is 
embodied in the bill that was introduced yesterday by Senator Ken- 
nedy, S. 3751, and since it is comparatively new, perhaps I might take 
a few minutes to explain its procedures. 


ELECTION PROCEDURES UNDER §, 3751 


This bill would require the election of union officials every 4 years 
either by secret ballot or in a convention. 

If the election is by convention the delegates must be chosen by secret 
ballot. 

The requirement of quadrennial elections would apply to both inter- 
national and local unions, but the election provisions would not apply 
to the AFL-CIO or to any other federation of national and inter- 
national unions. 

An election of 4 years would prevent the establishment of an en- 
trenched autocracy. Many unions, especially local unions, hold more 
frequent elections but it seems to me that this should be a matter of 
freedom of choice. 

After all, a reasonable term in office enables an official to devote him- 
self to building constructive collective bargaining relationships. 

The statute also establishes four other requirements: Members must 
be given due notice of the time and place of an election, there should be 
a reasonable opportunity to vote—excuse me, to nominate candidates. 

All members in good standing would have to be permitted to vote 
without coercion or restraint, and the bill would forbid the intimida- 
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tion of voters, denials of the right to vote, and dishonest counts of the 
ballots. 

Fourth, and this is very important, the bill would require that — 
records pertaining to the election be preserved for a stated period of 
time. 

That is obviously necessary to enable higher than union officials, and 
ultimately the Government, if necessary, to investigate charges of 
dishonesty. 

It would seem to me that any honest and democratic labor union 
would have no difficulty in meeting those elementary requirements. 

The bill leaves the responsibility for carrying this out to the union 
officials themselves. 

Similarly, it would leave the union officials free to determine who 
should be eligible to run for office, time and place of the election, the 
manner of nominating candidates, the manner of voting, whether by 
mail, at polling places, and so forth. 


REQUIREMENT THAT UNION CONFORM TO OWN CONSTITUTION 


In these areas, I think the Government needs to do more than require 
a union to conform to its own constitution and bylaws. 

Now here again, in providing methods of enforcement, I think you 
should be governed by the same principles that we disc ussed earlier. 
In the first place, unions should simply be given these directions as to 
what the Government requires as a minimum in the way of democratic 
election, and then let the unions run them themselves. 

I see no need for bringing in at the initial election or on the petition 
of a small number of voters, the National Labor Relations Board or 
Secretary of Labor or anyone else. 

Second, it would seem to me, that it was very important to insist that 
anyone who wishes to challenge an election under this proposed statute, 
should first exhaust his remedies within the union, because in 9 cases 
out of 10, I am confident that the international unions would correct 
any local irregularities and would require the local unions to hold a 
new election if the first one was improper. 

Such a requirement is included in the Kennedy bill. 


APPEAL TO SECRETARY OF LABOR 


If a union member found that he got no relief from the international, 
within a stated length of time, then under S. 3751, he would be free 
to file a complaint with the Secretary of Labor alleging that there had 
been violations of the statute. 

If the Secretary of Labor found probable cause to believe that there 
had been violations of the statute, then the Secretary would institute 
an action in the Federal district court to have the election set aside, and 
if the court found by a preponderance of the evidence that there had 
been violations it would set the election aside and direct the Secretary 
to conduct, to supervise a new election. 

Then the Secretary would certify to the court who won the new elec- 
tions and they would be declared to be the officers of the union. 

You will observe that this brings the Government in only after there 
has been a judicial determination that there was a violation of the 
statute. 
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Otherwise, the machinery would be for the unions to run. 

There are two other points that should be noted in connection with 
any legislation dealing with union elections. 

One is you have got to make some provision, and I think you have 
to make it expressly as to what will happen during the interval in 
which the case is being heard. 

After all, union business cannot come to a standstill just because 
somebody files a challenge. 

In S. 3751, Senator Kennedy provided that the new officers should 
be free to conduct the affairs of the union on the theory that presump- 
tively this was a proper election, until the contrary is proved. 

On the other hand, if the union wishes to write some alternative 
into its constitution and bylaws that certainly would be proper and the 
bill makes it possible to do that. 

The other point which I think it is very important to cover in writing 
any statute in this area is that State legislation should be expressly 
made applicable to labor organizations covered by the Federal law 
and equally that any court litigation under State laws should be pre- 
cluded. 


I think there are a number of considerations which justify such a 
provision. 


NEED FOR UNIFORMITY IN LAW 


First, there is need for uniformity in this area. 

International and national unions operate in many States. 

Senator Kennepy. You are talking now just on elections? 

Mr. Cox. Yes. 

Senator Kennepy. In this reference? 

Mr. Cox. Yes, just on elections. 

It would be confusing, unduly burdensome, and often impossible to 
comply with the variety of State election laws. 

Indeed, no corporation is subject to rules of that kind in the election 
of its officers. 

Second, the same considerations, I think, apply, albeit with some- 
what lesser force to local unions. A considerable number of local 
unions function in different States. But more important, the burden 
of checking compliance will always fall on the international union, 
and it is a lot easier for the international officers to enforce one uniform 
set of rules than it is to enforce a crazy quilt of State laws. 

Third, I think ill-considered State laws in this area might seriously 
interfere with the national labor policy. Too stringent. laws would 
handicap unions in dealing with employers. 

Too frequent elections would keep a union in a state of turmoil. 

A comparatively stable union, a stable union or officialdom of a 
union can devote itself to constructive collective bargaining, if it 
does not have to keep thinking about getting elected all the time. 

That brings me, Mr. Chairman, to my fourth point: I would like 
to say a few words about the admission and expulsion of members. 


ADMISSION AND EXPULSION OF MEMBERS 


This is not covered by any of the pending legislation and conse- 
quently I won’t take very long with it, but I would strongly urge 
the committee to recommend legislation protecting union members 
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against unfair expulsion, and guaranteeing employees who are already 
employ ed in a bargaining unit the right. to become members of the 
union which acts as their bargaining representative. 

I base that suggestion chialiy on these reasons : 

In the first place, the purpose, one purpose, of collective bargaining 
is to enable employees to share in determining their terms of and con- 
ditions of employment. 

The employee in an established bargaining unit who is unfairly 
excluded from the union or who is denied the right to vote has no 
opportunity to participate in fixing his terms ‘and conditions of 
employment. He is bounded by the action of an organization in whose 
councils he has no voice. 

In his case I think it is a fraud to call collective bargaining an 
instrument of industrial democracy. 

Second, although internal democracy will not prevent corruption, 
breach of fiduciary duties and other abuses, it certainly could be a 
strong deterrent, and a man who is protected in his right to criticize 
may bring to light instances of wrongdoing. 

Third, control over union membership can be used to suppress indi- 
vidual liberty. There are reported instances where men were expelled 
from unions because of their political activities, and it would seem 
to me that that is a wrong and an improper ground of expulsion. 

Now with respect to the protection of men who have been admitted 
to membership, the present substantive legal standards are entirely 
adequate. 

Here the only need for legislation so far as I can see it, is in pro- 
viding a less expensive and perhaps more effective procedure for the 
man who has been expelled from a union. 


PRESENT LAW WHOLLY UNSATISFACTORY 


But the present law, in my judgment, is wholly unsatisfactory with 
respect to admission to union membership. 

The courts, relying on the mistaken analogy of social clubs and 
religious organizations, have held that no one can assert a legal right 
to become a union member. 

A union may exclude a man for any reason, good or bad, or for no 
reason whatsoever. 

The result is that workers do find themselves barred upon arbitrary 
and capricious grounds from membership in the organizations which 
negotiate their terms and conditions of employment and which largely 
control the handling of their grievances. 

In my judgment that is a shocking injustice. 

Every employee who is already employed in an established bar- 
gaining unit should have a legally enforceable right to membership, 
with full voting rights in the union which is his bargaining repre- 
sentative, unless he is engaged in conduct which would justify his 
expulsion. 

would like to emphasize that this suggestion applies only to em- 
i ape who are already employed in the bargaining unit. 
see no occasion for Federal legislation opening unions to all 
acme and I see no reason to confuse this issue with the Fair 
Em mployment Practices Act. 
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It is the fact of employment in the bargaining unit, in my judg- 
ment, which justifies, creates the need for union membership. 

Under the Taft-Hartley Act union membership is not a condition 
of obtaining employment. 

Consequently, there is not any occasion to open up unions or to put 
unions to the problems of passing upon job qualifications or craft 
qualifications, but once the men are in the jobs, those have been estab- 
shed, then I think they should have a right to membership. 

I have outlined what would seem to me the desirable provisions 


of any bill on this score, Mr. Chairman, but I do not want to take 
time now for dealing with it. 


PAYMENTS TO “MIDDLEMEN”’ 


This brings me to the last subject that I had planned to cover at 
least in my statement, although there are others I would be glad to 
discuss, and that subject is the payments by employers and so-called 
middlemen, which were revealed by the McClellan committee. 

Many payments, many of the improper payments brought to light 
in those hearings are already crimes under section 302 of the Labor- 
Management Relations Act. 

Because you will recall that in very broad grounds that statute 
makes it unlawful for an employer to pay or deliver or to agree to 
pay or deliver any money or thing of value to any representatives 
of any of its employees who are employed in an industry affecting 
commerce. ; 

Then there follows a list of exceptions none of which would apply 
to the kind of payments which we are discussing. 

So I think this covers most of the evil. But there are three kinds 
of payments about which there is at least doubt or which perhaps 
we can say that 302 does not now reach, and I would recommend that 
section 302 be amended as provided in Senator Kennedy’s bill S. 3738 
in order to reach this kind of improper payment. 


SHEFFERMAN EXAMPLE 


One is the payments made by so-called labor relations advisers, and 
in most of the discussions I have heard of this, some of the payments 
made by Mr. Shefferman have been referred to as illustrations. 

I would have supposed myself that section 302 reached those pay- 
ments, and that because an employer includes by definition in the stat- 
ute anyone acting as an agent of an employer, and I would have sup- 
posed that a labor relations adviser, even though he ran an independ- 
ent business, was in relation to his particular client acting as an agent, 
but there are other lawyers and apparently some United States attor- 
neys who feel doubt upon the point, and I should think that it would 
be desirable to amend the statute so as to make it entirely plain that 
a payment, improper payment, under section 302 should be a Federal 
erime, whether it is made by an employer himself or whether it is 
made by a labor relations consultant, or adviser, who has been re- 
tained by the employer; and it should be a crime regardless of 
whether the specific payment has been authorized by the employer. 
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PAYMENTS TO INFLUENCE EMPLOYEE CHOICE 


Second, the McClellan committee produced some evidence of pay- 
ments to employees and employee committees in order to influence 
them in their choice or rejection of bargaining representatives under 
the National Labor Relations Act. 

There cannot be any question but that such payments are now un- 
lawful. They quite plainly violate section 8 (a) (2) and section 8 (a) 
(1) of the National Labor Relations Act but they are unlawful today 
only in the sense that they are unfair labor practices. 

They do have the attributes of bribery, and consequently, I should 
think that the statute might well be broadened so as to make them 
criminal in addition to being unfair labor practices. 

And that would be the effect of adopting S. 3738. 


BRIBERY OF UNION OFFICIAL 


Then there is a third kind of payment which has been brought to 
light in litigation under section 302. There is at least one reported case 
where an employer paid a union representative who had not been de- 
signated as the bargaining representative under the National Labor 
Relations Act, and in effect bribed him to permit nonunion workers to 
work on a particular job. 

Now, I do not think you can go so far as to prohibit all payments by 
employers to any union official. But I think that it is possible to 
prohibit any payment to an officer or employee of a union which is 
seeking or has jurisdiction to represent any of the employer’s em- 
ployees. 

Mind you, these are payments which by their nature are illicit to 
begin with, so that I would feel warranted here in using a fairly broad 
term. 

It would seem to me, just one final remark on this subject, that it 


would be a mistake to make more stringent the penalties provided by 
section 302. 


PRESENT PENALTIES ADEQUATE 


I do not have any great expertness in criminal law, but I would re- 
mark that you have to strike a balance between payment—penalties 
which are effective enough to be a deterrent, and yet which are not so 
heavy that they discourage United States attorneys from prosecuting, 
and discourage juries from convicting, because if you do either of 
those things it will make the statute a practical nullity, even though 
it has been put on the books and I would, therefore, think that the 
present penalties in section 302 were amply heavy enough and indeed 
in my written statement I have suggested that perhaps some of the 

enalties in Senator Kennedy’s bill were originally set a little too 
figh and ought to be reduced. 

IT am afraid I have taken terribly long, Mr. Chairman. May I 
speak about just two other subjects before we go on to the questions? 

Senator Kennepy. Surely. 

Mr. Cox. There are two amendments to the National Labor Re- 
lations Act in a quite different field which I would hope that the 
committee would recommend. 
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By and large, it would be my thought that any general attempt to 
revise the National Labor Relations Act was likely to bog the whole 
legislation down in a morass. 

‘But these two subjects, in my judgment, are matters on which 
there is enough consensus of opinion so that perhaps they could be 
covered without hi iving to open up the whole statute. 


RIGHT OF ECONOMIC STRIKER TO VOTE 


One of them has to do with the right of an economic striker to vote 
in an election. This is a matter dealt with in section 3 of S. 3738, 
that is Senator Kennedy’s bill, and in section 5 of S. 3099, which is 
the Smith bill, the administration’s bill. 

Prior to 1947, as you know, the National Labor Relations Board 
permitted both economic strikers and their replacements to vote in 
NLRB elections. The theory strikes me as entirely sound. 

During the strike you could not really tell who had the greater in- 
terest, the replacement or the striker in the choice of a bargaining 
representative or the ultimate terms and conditions of employment. 

Sometimes the outcome of a strike is that the strikers all go back 
to their jobs. Sometimes the outcome is that the replacements keep 
the jobs and the strikers lose them. 

The only way for the Government to avoid throwing its weight 
on the one side of the balance is to let both vote. 

The Taft-Hartley Act amended section 9 (c) (3) so as to put in 
the present sentence which denies strikers who have been replaced 
the right to vote in an election. 

I think experience has proved that that is a thoroughly unsound 
provision for two reasons: In the first place, it has proved to be a 
union busting device. 

A simple strike over higher wages, as a result of this provision, gets 
converted into a dispute over the very existence or standing of the 
union. 

The Government throws its weight in on the side of breaking the 
union. It seems to me that is diametrically opposed to the funda- 
mental policy of our labor laws. 

Second, for that same reason it enormously increases the bitterness 
of astrike. Any strike is likely to involve some bitterness, especially 
if it is long continued. 

But if the status of the union becomes the subject matter of strike 
and not simply the matter of a wage increase or a seniority clause, 
then that intensifies all the fields, makes the situation far harder to 
solve and insure a resumption of production. 

It would seem to me, therefore, that the correct. course was either 
simply to repeal this provision in section 9 (c) (3) or else if there is 
any doubt about how the National Labor Relations Board would rule 
after the repealer, to adopt a—to substitute a specific injunction that 
economic strikers should not be denied their right to vote merely be- 

cause they have gone on strike and been replaced. 


PECULIAR PROBLEMS OF CONSTRUCTION INDUSTRY 


Now the other subject on which there seems to be a consensus of 
opinion that perhaps legislation would be practicable, would be 
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legislation dealing with some of the peculiar problems of the con- 
struction industry. 

This subject is also dealt with by the Kennedy bill and by one 
of the administration’s bills. 

The aim of both, I take it, is to solve this problem. The National 
Labor Relations Act was written with a view to places of more or 
less fixed employment, factories, mines, mills, and so forth. 

The theory is that you have a payroll, a working force, that you 
then conduct an election among the working force, and then you 
choose a bargaining representative and the bargaining representative 
then negotiates terms and conditions of employi ment. 

Now in the construction industry, in 95 percent of the cases, none 
of that works, because it is imperative, as anyone will tell you who 
knows about the industry, that you have to negotiate the contract 
before the men are on the job. 

The contracts are negotiated annually for the entire series of jobs 
within the jurisdiction of the local union. 

Again, because the men are not there, you cannot conduct an election. 
Indeed by the time the machinery of the National Labor Relations 
Board began to roll, the men will have gone on to the next job, unless 
it is a big dam or atomic energy installation or something of that 


kind. 


So that I am thoroughly in sympathy with the basic aim of both 
of these provisions. 


IMPACT ON JURISDICTIONAL DISPUTES 


On the other hand, I think both of them suffer from one very serious 
fault. The draftsman seems to have overlooked the impact of his 
language upon jurisdictional disputes in the construction industry, 
and to point that out, I will have to ask you to turn to the bill. 

Let’s take S. 3738 as an illustration. 

On page 2, beginning in line 5, it reads— 
provided that the Board may, without prior thereto having conducted and elec- 
tion by secret ballot, certify a labor organization referred to in clause (c) of 
this paragraph as the exclusive representative of all the employees of an em- 


ployer referred to in said clause (c) in such unit as the Board may find is 


normally representative of the labor organization for the purposes of collective 
bargaining. 


It is the words— 


in such unit as the Board may find is normally represented by the labor organi- 
zation for the purposes of collective bargaining 


that give me concern. 

What I foresee happening is something like this: Let’s suppose that 
the United Association files a petition along with a group of plumbing 
contractors, and they describe, along with the plumbing contractors, 
the bargaining unit for which they wish to be certified. 

They might well describe that bargaining unit. 

Senator Kennepy. What bill are you talking about, Professor ? 

Mr. Cox. This is S. 3738. 

Senator Kennepy. Will you refer me to where you are talking 
about ? 

Mr. Cox. Page 2, line 5, and especially in lines 10 and 11. I am 
focusing on the provision that provides that the Board may certify 
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the union as the bargaining representative in such unit, line 10, as 


the Board may find is normally represented by the labor organiza- 
tion for the purposes of collective bargaining. 


VOLUNTARY MACHINERY OF CONSTRUCTION INDUSTRY 


Now, what I am concerned with is the interrelation between this 
section and the voluntary machinery that the construction industry 
has set up for settlement of jurisdictional disputes, and I can best 
illustrate the problem by a concrete example. 

[ ask you to suppose that the United Association goes in and seeks 
certification as the bargaining representative for a unit of plumbers. 
And the plumbing contractors and the UA would then define the 
proposed bargaining unit. 

I think they would, in all probability, include in the definition 
employees who are engaged in the unloading and setting in place 
of all heating, piping, “and air- conditioning equipment, because the 
United Association claims jurisdiction, at least in some localities, 
over that work. 

Again, I think they would set forth in the proposed definition a 
rather broad statement referring to employees engaged in laying 
all kinds of pipe out to the street line because they have often claimed 
jurisdiction over employees doing that kind of work. 

When they went in, they would undoubtedly be able to show that 
their contracts with the master plumbers did rec ognize, did cover 
this kind of work. Because, as I am sure Senator McNamara knows, 
many of these construction contracts set forth the broadest claims of 
jurisdiction, often overlapping with the claims of rival unions. 

The Board, with only the United Association and the plumbing 
contractors in front of them, might very well define the unit in these 
broad terms. 

In doing so, it would have certified the United Association for a 
unit which conflicted with the jurisdictional claims of the ironwork- 
ers who also assert the right to unload and set in place heating, 
piping, and air-conditioning equipment, and brought it in conflict 
with the jurisdictional claims of the laborers with respect to laying 
of pipe. 

STRIKE AGAINST CERTIFICATION 


Once this certificate is issued, those unions are in a terrible posi- 
tion. 

In the first place, if they strike to enforce their claims to the work, 
then today the situation would be that a charge of unfair labor 
practices would be filed under section 8 (b) (4) (d), and 1 of 2 
things would happen. 

Either the NLRB would be charged with the job of making a 
determination of the jurisdictional dispute or, in the great, over- 
whelming proportion of cases, the matter would go to the National 
Joint Board for the settlement of jurisdictional disputes in the con- 
struction industry, and it would make a determination. 

But if this provision were adopted, the employer or the plumbers 
would file a charge under section 8 (B) (4) (c) contending that this 
was a strike against the Board’s certification, and if the ironworkers 
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or the laborers should say that the National Joint Board had awarded 
them the work, the answer would be, “We don’t care, you are striking 
against the Board certification.” 

“And, indeed, there is one court decision out West, and a Board trial 
examiner’s report, that would indicate that this would stand up. 


EFFECTS ON NATIONAL JOINT BOARD 


One of two things would happen. Either the work of the National 
Joint Board would be very severely handicapped or, two, you would 
transfer all jurisdictional disputes from the National Joint Board to 
the NLRB, because these other unions, to protect themselves, would 
have to rush in before the certification was issued. 

It would be hard for them to do. There are no provisions for 
notice, there is no way the NLRB could keep track of all the jurisdic- 
tional claims, and I think this could lead to ver y serious trouble. 

It would undermine an institution which ought to be strengthened 
and which has certainly done a lot of good, although it is not. perfect, 
in bringing, in eliminating jurisdictional disputes in the construction 
industry. 

I don’t know, the best—I just realized this was in the bill yesterday, 
and the best suggestion I have been able to produce within the time 
available, would be this. 


PROPOSED ADDITION TO NATIONAL LABOR RELATIONS ACT 


May I simply read a proposed addition into the record so you will 
have it? 

I would suggest that you consider adding at the end of section 9 (B) 
of the National Labor Relations Act this paragraph : 

In the case of mechanics and laborers employed by an employer primarily 
engaged in the building and construction industry, the Board, wherever possible, 
shall define the appropriate bargaining unit exclusively in terms of the crafts or 
trades of such mechanics and laborers. And in the event that any other defini- 
tion shall be issued, it shall be amended from time to time, upon the request of 
any party in interest, to conform to any decision of the Board under section 10 
(C) or to any final award of a private body established for the settlement of 
jurisdictional disputes binding upon the parties to the representation proceeding. 

The first part of that is the more important part. In my hypo- 
thetical case, the Board would simply certify the United Association 
as the exclusive bargaining representative of all plumbers, steamfit- 
ters, pipefitters, employed by the particular contractor. 

Or, if it had a case involving carpenters, the unit would be defined in 
terms of carpenters, and then T think the certifications would not affect 
one way or another the jurisdictional claims of the particular organi- 
zations, and I think that is quite right because they ought to be left 
wherever possible to this private machinery ather than brought 


before the NLRB. 

I apologize for being so ane 

Senator Kennepy. No, I don’t think you need apologize. I want 
to say, and I am sure I speak for my colleague, Senator McNamara, 


how much we appreciate the time you have given in preparing this 
testimony. 
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I think disinterested testimony in this field is vitally needed, partic- 
ularly since we are working under a very tight time schedule. 

I will ask you some questions now and after Senator McNamara 
has concluded his questions. 


CONFLICTS OF INTEREST: 8. 3454 


First, I would like to discuss about the section 102 of S. 3454 deal- 
ing with conflicts of interest, Professor. 

One of the objections that might be raised is that the bill as drafted 
seems to require officers of union to file reports under this section 
before the union actually represents the employees. The I: 
“seeks to represent” seems to raise the difficulty. 

Could you comment on this point ? 

Mr. Cox. Well, I think that this turns on the breadth of the terms 
“seeks to represent.” 

I think that conflicts of interest may be more dangerous before the 
union has become bargaining representative than after. 

Suppose, for example, that I were the official of a union that was 
seeking to organize the employees of a business in which I had a one- 
third interest. I might be, if the wage rate were low, or if that busi- 
ness were enjoying working conditions which were more efficient than 
some imposed by union rule, I might be very loath to energetically 

anize those employees. 

"eek I would quite agree that it was excessively broad to require 
union officials to disclose any interest that they might have in any 
business within the jurisdiction of the international union. I thought 
that the term “seeks to represent” was much narrower than that. 





DEFINITION OF TERM “SEEKS TO REPRESENT” 


That “seeks to represent” would be applicable only to cases in which 
the union had instituted some kind of organizational activity, either 
sending organizers into the plants or picketing or distributing leaflets 
with the plant. 

In other words, some affirmative act merely beyond the bare possi- 
bility of some day being interested in organizing those employees. 

I think that is the meaning of “seeks to represent.” 

If there is a happier phra ase that would take hold of the situation, 
somewhat short of being the actual bargaining representative, maybe 
those words should be substituted. 

Senator Kennepy. You may have covered it in your testimony, 
but how does this section of S. 3454 apply to an officer of the AFL-— 
CIO as distinguished from an officer of an international union. 
Would he be obliged to report all the holdings that he might have 
in any company the employees of which were represented or about 
to be represented by a union affiliated with the AFL-CIO? 


PURPOSE NOT TO APPLY TO AFL-CIO OFFICER 


Mr. Cox. That certainly is not the purpose. I would think that 
he is not—the AFL-CIO, if my memory is right, could not be said 
to be an organization that represents or seeks to represent the em- 
ployees of any company except the employees of those organized by 

25738—58—— 26 
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a Federal labor union, and he would be required, as the bill is drawn, 
to disclose any interest he had in a company which was organized 
by the employees of a Federal labor union. That is the way it 
drawn. 

I was pausing to reflect over whether it covered a little too much 
in that respect. 

The AFL-CIO unquestionably presents special problems. When 
we used the words “applicable to international unions,” it is possible 
that we inadvertently covered more ground than we should. 

Senator Kennepy. Yes. 

We would not want to exempt, I would think, an AFL-CIO of- 
ficer—let us take Dave Beck—who might belong to some interna- 
tional council of the AFL-CIO but at the same time head up an in- 
ternational union which dealt with enterprises the employees of 
which his union represented. 

On the other hand, we do not want to provide that every officer of 
the Central Council of the AFL-CIO should have to disclose any 
holdings they may have in any company covered by any contract w ith 
any AFL-CIO union. 

Mr. Cox. I do not think that would be the effect of the bill. 

Senator Kennepy. It would not? 

Mr. Cox. It certainly is not the intention. 

I would have to take a few minutes to study the language with 
care. 

If it does reach that far, it was a mistake that ought to be cor- 
rected. 


> is 


REQUIREMENT TO FILE FINANCIAL REPORT 


Senator Kennepy. Now, the statement was made in earlier testi- 
mony that section 102 of S. 3454, would require every officer and every 
employee of a labor union to file annually a personal financial report 
with the Government. 

They would not be compelled, it is my understanding, to file a re- 


= unless there was a conflict of interest as narrowly defined in the 
ill; is that not true? 


Mr. Cox. They could say simply “none.” 
plete answer. 

Senator Kennepy. What was that? 

Mr. Cox. To file a report saying, “none,” would be a complete an- 
swer. That would be all they would have to do. 

Senator Kennepy. Do you think we would want to have such a 
report filed if there was no evidence of or if there is not any conflict 
of interest ? 

Mr. Cox. Well, I do not think it is absolutely imperative, but it 
would be very difficult to prosecute violations unless you required ——. 

Senator Kennepy. I am not sure they would disclose their conflict 
of interest. 

I think you could make it an offense if the conflict of interest oc- 
curred, and then if it came to light, of course, it would be subject to 
action. 

I think some objection has been made that the filing requirement 
for all union officers was placing a burden on them ae contained an 
implication which is not warranted by the facts. 


That would be a com- 
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I wonder if it is desirable to have all union officers file a report 

Mr. Cox. I think it is 

Senator Krennepy. When 99 percent of them would, or more, would 
not have anything to report ? 

Mr. Cox. I take it it would be 99 percent because anyone who had 
to file would be violating the AFL-CIO Code of Ethical Practices, 
except for this “seeks to represent” group. 

I do not think whether it is one way or another, as a matter of first 
importance, Senator Kennedy—I would think that enforcement was 
a little bit easier if it was required to file a simple statement “none,” 
but if there is really serious objection to it, I do not think it is ab- 
solutely necessary. 

Senator Kennepy. I have the impression that the objection was 
serious. 

Mr. Cox. As I read that sentence, I though it was based—it re- 
quired financial reports from every officer and employee. Of course, 
the bill does not do that at all. 

Senator Kennepy. I understand. 


Mr. Cox. The bill requires only reports of certain specific conflicts 
of interest. 





NO DISTINCTION BETWEEN PAID AND NONPAID OFFICIALS 


Senator McNamara. Before you leave that point 

Senator Kennepy. I am going to go on, but you may continue. 

Senator McNamara. You make no distinction in this category be- 
tween paid officials and non-paid officials ? 

Mr. Cox. No, because I think many paid officials, for instance, busi- 
ness agents of large-scale locals, are the ones who, according to the 
testimony before the McClellan committee, have engaged, have gotten 
themselves involved, in situations where there were these conflicts 
of interest. 

Senator McNamara. Then unpaid officials apparently have no onus 
on them up to now, through the McClellan committee or others, in 
these areas, but there are many more unpaid officials than there are 
paid officials in organized labor; I presume you know this? 

Mr. Cox. Oh, yes. 

Senator McNamara. So why include these pears who obviously or 
apparently are such that there is no need of including them? Why 
not restrict this kind of legislation to paid officials, thereby eliminat- 
ing a great number of people right away ? 

Mr. Cox. Many unpaid officials are in positions to influence union 
policy. 

Senator McNamara. We have had no evidence of that before the 
McClellan committee that I can recall. 

Mr. Cox. But there would not be any doubt that they would be 
in position to influence union policy. 

Senator McNamara. Politics? 

Mr. Cox. Policy. 

Senator McNamara. Policy. 

You mean boards of directors, for instance ? 

Mr. Cox. Directors; a president is frequently paid very little. 

Senator McNamara. Or paid nothing at all. 

Mr. Cox. Or paid nothing, that is quite right. 
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ELIMINATION OF NONPAID OFFICIALS 


Senator McNamara. Generally, I think the building trades pay 
nothing unless he is acting business agent in connection with his office. 
I would think you would eliminate, unless there is some justification 
for including nonpaid officials, and I see no necessity for that— 

Mr. Cox. It seems to me it is just as objectionable for an elected un- 
paid official to hold an interest in a company which conflicts with his 
duties as union president as it is objectionable if he is paid. 

Senator McNamara. All right. 

Then you are precluding from holding office anybody who holds a 
share of stock in Stone & Webster, for instance, because they are in the 
construction industry. Then he cannot hold an office. 

Mr. Cox. All he has to do is to disclose it. 

Senator McNamara. What is that ? 

Mr. Cox. He is not prohibited from holding office. All he has to 
do is to disclose he holds the share in Stone & Webster. 

Senator McNamara. Well, the easiest thing for him to do is not to 
hold office. 

I think what is overlooked all through this thesis is that it is not 

easy to get people to hold union offices who are not paid members 
and in jobs that are not paid jobs. 

It is much easier for a fellow to say “No. 

Now, if we are seeking democracy in eithiontione, we should en- 
courage activity rather than discourage it. 


ACTIVITIES OF NONPAID OFFICIALS 


Every one of these things discourages activities on the part of non- 
paid officials. 

Everybody assumes that the approach to this thing is that there 
is a great urge on the part of individual members to become officials. 
That does not exist where there is no payment, in becoming officials. 

When you become president of a local union, you obligate yourself 
to be at a certain place, and usually these places are not the most at- 
tractive on a hot summer night, I will assure you, twice a month at 8 
o'clock, and stay there for the duration of the union meeting. 

Ordinarily there are no parking facilities available. You walk a 
half a mile, and it could be winter or summer, so it could be just as 
bad. 

These things are going to discourage participation of more people in 
these jobs. 

It is really hard to get members of unions to accept jobs in unions 
that are nonpaid, and I think the real strength of organized labor is 
in the nonpaid officials. 

I think we completely overlook this in our approach, and I think 
we ought to give it very serious consideration. 

Mr. Cox. The only point at which I would differ with what you 
say is that I find it hard to believe that very many men would be dis- 
couraged from accepting union office by the fact ‘of their stock hold- 
ings in companies with which the union bar gains. 

‘Senator McNamara. Well, this is just one phase of the total thing 
that I am thinking about. 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 393 


The more restrictions put on them, just the filing of the non-Com- 
munist affidavit, I am sure, has prevented people “from taking non- 
paid jobs in unions. 

Why should they be bothered with it? Everything we do makes it 
harder for a fellow to accept the job. 

It is bad enough on the face of it. He has to be at a certain place 
ata certain time so many hours a night or a week or a month, and it 
amounts to a lot. 

In a term that we are talking about, about 4 years, if a fellow is 
nonpaid, he assumes an oblig: ition to be aw ay from his family, and the 
most incidental jobs are the ones that require the most work, dele- 
gates to central bodies. Not only do you have to go to your own 

meeting, but to the delegate meeting. 

You have the parking problem; you have the expense of finding a 
parking lot. You have all these things. 

I think we completely overlook the fact that you are doing damage 
to this business of assuring democracy in local unions by all of this 


additional burden on wholly nonpaid officers. I think it has not 
been given enough attention. 


PURPOSE OF LEGISLATION 


Senator Kennepy. Professor, I think we can look over this report 
and make sure we take into consideration what Senator McNamara 
said, 

After all, we know what we want to get out of it. We do not want 
to make excessive reporting by people occupied in the international, 
and we also want to make sure we do not provide for a report by those 
who have, in other words, nothing to report. There is a question 
whether we should not just provide only for a disclosure of those who 
do have a conflict of interest. 

Now, in the example of Stone & Webster, of course, they would not 
have to disclose that because they are publicly traded securities. 


Mr. Cox. I think the exception for publicly traded securities is 
in these categories. 


PUBLICLY TRADED SECURITIES 


Senator Kennepy. Why was there a provision for that? You 
figure they would not own a percentage that would be sufficient to 
put them in position to have a conflict of interest; is that the theory ? 

Mr. Cox. Yes, that is the theory. 

Senator McNamara. I did not quite understand what you were 
agreeing to. 

Senator Kennepy. The bill exempts publicly traded securities. 
You do not have to disclose those. 

Mr. Cox. Publicly traded securities. 

For example, Walter Reuther would not violate the Code of Ethi- 
cal Practices if he held a share in General Motors, and he would not 
have to report that under this bill, with the clarification that is sug- 
gested, I think, in my statement, and certainly should be made in all 
of these subdivisions. It is in some of them. It was in: idvertently 
omitted from several. 
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Equally, I think along the same lines, it was suggested to me yester- 
day, and I think quite fairly, that there was some danger that an 
investment in a mutual fund might be thought of as an indirect hold- 
ing income, say, Stone & Webster, if the mutual fund held a share in 
Stone & Webster. 

As a matter of fact, most of the mutual funds are publicly traded, 
but I think that is another point where there should be great care with 
the language, and I, in my statement, have called attention to 1 or 2 
more. 

It is quite possible from the testimony you will find some other places 
where it was a little broader than we meant it to be. 


MEANING OF TERM “INDUSTRY” IN 8. 3454 


Senator Kennepy. I would just like to refer to this very briefly. 
You used the term “industry” on page 4, line 3, and page 6, line 3. 

Is that intended to be synonymous with “enterprise” which is used 
in the history of the National Labor Relations Act 

“Tndustry” is used in title IT. 

Mr. Cox. It was intended here to be synonymous with “enterprise,” 
yes. 

Senator Kennepy. With “enterprise.” 

Violation of the rules and regulations promulgated by the Secretary would be 
subject to criminal penalties. 

It is true, is it not, that the rules and regulations and procedures 
would be subject to the Administrative Procedure Act providing for 
notice, hearing, and publication ; is that correct ? 

Mr. Cox. Oh, yes. 

Senator Krennepy. In section 108 covering embezzlement of the 
funds of a labor organization, could that apply only to a labor or- 

anization representing employees in enterprises affecting commerce? 
ection 301 fn) (5) which defines “labor organization” includes the 
term “affecting commerce” ? 

Mr. Cox. You went a little too fast for me there, Senator Kennedy. 

Senator Kennepy. This is just a question for drafting. It is said 
now that section 301 (a) (5) which defines labor organizations, in- 
cludes the term “affecting commerce”, whereas section 108 does not. 

I gathered that we just wanted to make sure in drafting that that 
would not present any problem. 

Mr. Cox. Well, 108 does seem to omit it. I would think it should 
be included. 

Senator Kennepy. Fine. 


MUTUALITY OF TREATMENT 


In your testimony, the question of mutuality has been raised. Do 
you feel that anything you have suggested places a burden which is 
unfair or unreasonable—in view of the demands which are made 
upon a business organization, such as those under the Securities and 
Exchange Act, and other ways that you have already indicated—do 
you feel we are placing a burden which discriminates or in any way 
is unfair. 

Mr. Cox. No. 
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Senator Kennepy. Toa labor organization ? 

Mr. Cox. No. I dealt with that at some length when, I think, you 
were unavoidably called away. 

Senator Kennepy. Yes, I know that. As I understand it, the lan- 
guage in the bill dealing with elections—S. 3751 which we have intro- 

uced—provides for a secret ballot in the election of officers and dele- 
gates to a convention, and that elections be held once every 4 years, 
and in no other matters. 

Mr. Cox. No other matters; that is absolutely true. 

This deals only with elections, because, I think, as I said in my testi- 
mony, I think these referendums are likely really to destroy the demo- 
cratic process, because they make it impossible to do what is the heart 
of democratic process, which is the discussion and interchange of 
views, and the modification of a proposal to take account of different 
views. 

REASONABLE OPPORTUNITY FOR NOMINATIONS 


Senator Kennepy. I think the language requiring a reasonable 
opportunity to nominate candidates for the ballot, is quite important, 
based upon some of the experiences that we have seen, it is important 
to make sure that other candidates can be nominated under reason- 
able conditions. 

Mr. Cox. It seems to me that is one of the very serious omissions 
from other bills, and an important provision in the bill you intro. 
duced yesterday. 

Senator McNamara. If we can work it out well for the unions, 
maybe we can make it so that we can bave more freedom of choice in 
the nomination of the President of the United States, too. [| Laughter. | 

Senator Kennepy. That is important. [Laughter.] 

What about in a case where someone nominates a candidate and then 
there is violence against someone who makes a speech in support of the 
candidate outside of the union hall afterwards? What is the respon - 
sibility in that case of the Federal Government or the National Labor 
Relations Board ? 

Mr. Cox. You are suggesting that there was a candidate 

Senator Kennepy. Let us say someone makes a nominating speech 
or a seconding speech for a candidate. There is violence outside the 
hall and the man is beaten up. 

Mr. Cox. For having nominated a candidate? 

Senator Kennepy. That is right. What is the power of the Na- 
tional Labor Relations Board or the secretary ? 

Mr. Cox. Well, the Federal Government having given labor unions 
statutory powers under the National Labor Relations Act, has power 
under the commerce clause to see that they conduct their affairs in 
such a way as to implement that policy, and prveent them from abus- 
ing the power that the National Labor Relations Act gives them. 

Senator Kennepy. Well now, Senator McNamara and I are not 
attorneys. 

Will you just describe in what way the Federal Government could 
intervene in a case of a violence of this type under present law? 

Mr. Cox. Today? Perhaps I misunderstood you. 
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Senator Kennepy. Today the Federal Government would have no 
agency that would have the statutory power to do anything about it. 
Is that correct ? 

Mr. Cox. Yes. 


POWER OF SECRETARY OF LABOR 


Senator Kennepy. Under this bill the Federal Government would 
have—an agency of the Federal Government—would have the statu- 
tory power. 

Mr. Cox. The Secretary of Labor would have the statutory power 
to investigate, and if he thought there was probable cause to believe 
that this had affected the outcome of an election or might have affected 
the outcome of an election, he would then have the duty to challenge 
that election in the courts. 

Senator Kennepy. So it would not be the responsibility of the Fed- 
eral Government or an agent of the Federal Government to make 
sure that the election was conducted in a way 

Mr. Cox. It would not in the first instance. In the first instance 
the election would be conducted by the union. 

Senator Kennepy. I understand. 

Mr. Cox. And there would be no Federal poll watchers or police- 
men or anyone else there. 

It would not be the responsibility of the Federal Government even 
under this bill to punish the man who was guilty of violence. 

The responsibility of the Federal Government would simply be to 
see that this misconduct did not prevent there being a fair election. 





DISCLOSURE OF COMPLAINANT'S IDENTITY 


Senator Kennepy. The bill provides that the Secretary shall not 
disclose the identity of the complainant while he is investigating the 
allegations of improprieties in an election. 

It has been suggested that it would, perhaps, be fairer to provide 
that his identity be disclosed but then, to provide some protection to 
him, making it subject to a penalty if, as the result of bringing the 
case to the attention of the Secretary he were in any way molested, 
as it is in the Taft-Hartley Act made an unfair labor practice, subject 
to a cease-and-desist order, if the employer interferes with the bring- 
ing of a case before the Board. 

Senator Knowland has suggested penalties up to 5 years if anybody 
interferes with anybody else. 

Would it be better to have his identity known and give him some 
protection ? 

Mr. Cox. I would not think so, although it is a matter of judgment. 

My thought would be that that there is no interest that is served by 
making his identity known. 

I should think that we could trust the Secretary of Labor and the 
officials under his supervision not to institute investigations unless 
there has been such a complaint as the statute requires. 

I do not believe they will go out disregarding such a plain state- 
ment in the statute. 

Second, remember that the complainant, by the mere filing of the 
complaint, is not able to institute the court action. 
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The Secretary must find that there is probable cause to believe 
that there has been a violation. 

Consequently, I see no interest that is served by disclosing his 
name, and you simply create the necessity of giving him protection 
and the necessity of machinery to enforce the protection, and it seems 
to me this is a lot simpler. But this is one of the things which I 
would not lay great stress on. 

Senator Kennepy. I am yielding to Senator McNamara. There 
are other matters I would like to discuss with you and, particularly, 
I would like to have your comments on the “no-man’s land” area, the 


Federal-State area, because that is one of the areas we want to 
discuss. 


THE “MIDDLEMAN” PROBLEM 


Senator McNamara. I understand your comments about “no-man’s 
land,” you say that the agent is not separated from the principal, and 
that management is responsible for the activities of Shefferman-type 
people; is that correct or do you accept that he should be a thing 
apart ¢ 

Mr. Cox. Well, I would—under the proposed bill, the middleman, 
who had been retained by management, could be prosecuted for any 
payments which he made to influence 

Senator McNamara. You think this is advisable rather than hold- 
ing management responsible 

Mr. Cox. I think—— 

Senator McNamara. When he acts as his agent ? 

Mr. Cox. I think it depends, sir, on the nature of the particular 
action. 

Senator McNamara. Let us talk about Shefferman. 

Mr. Cox. Well, Shefferman was involved in a number of transac- 
tions, and I do not have all the facts straight in the top of my mind. 
I will try to answer you. I am not trying to avoid it. 

Senator McNamara. All right. 








RESPONSIBILITY OF MANAGEMENT FOR ITS AGENTS 


Mr. Cox. I think that management should be responsible for the 
unfair labor practices under the National Labor Relations Act of 
anyone who, in a very broad sense of the term, can be described as 
acting as the agent of management. 

Furthermore, if I were free to rewrite the National Labor Rela- 
tions Act, I would go back to the old definition which held man- 
agement responsible under that act for anyone acting in the interests 
of the employer, whether or not technically authorized as an agent. 
So that I agree with you, I think, a hundred percent under the Na- 
tional Labor Relations Act. 

Now, when it comes to a criminal penalty, I think the situation is 
a little bit different. 

If I retain a man who, so far as I know, is a reputable man, to 
advise me about the problem of labor relations, and he, without my 
knowledge or on his own, takes some action resulting in an effort to 
bribe employees, and with no reason for me to suppose he was going 








398 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


to do such thing, then I think it would be unfair to fine and sentence 
me to imprisonment for his bribe. 

It would then seem to me that he would be the one to be punished. 

Senator McNamara. Well, I certainly disagree with you. 

I think your premise, where you say the agent is, in fact, acting for 
whoever hires him, and whoever hires him should be totally respon- 
sible, I think you mentioned that you would have it that way. 

Mr. Cox. Under the National Labor Relations Act. But that is not 
a matter of putting the employer, who did not authorize this or did 
not know anything about it, in jail for it. 


THIRD PARTY IN LABOR-MANAGEMENT FIELD 


Senator McNamara. I certainly do not understand how you can 
hold—why you create this twilight zone, why you create this third 
party in the labor-management field. 

You do set this man Shefferman up in a category apart. 

I think you confuse rather than clarify the situation and the 
circumstances. I do not know why he is not just as much an agent 
of management as if he were superintendent of a plant. 

He is hired to do the bidding of management or do what he thinks 
is for the best interests of management. 

I do not know why we consider this kind of legislation. He is 
management. I do not know how you can justify setting him up in 
any kind of interim position. 

Mr. Cox. Well, sir, I am afraid when it comes to the criminal 
prosecution, which is the only point of difference between us, that I 
simply had to state, respectfully, that I disagreed. 

It seems to me it is like saying that if I hire a man to cut my lawn 
and he goes down and robs a bank, I have got to serve a jail sentence. 


SHEFFERMAN ACTIVITY 


Senator McNamara. That is a pretty farfetched example of the 
Shefferman type of activity. 

When you go far in this kind of hypothetical case, it is ridiculous. 

We have the Shefferman case, we went into it for days; it is a direct 
thing. We do not have to go so far for examples. 

Why should not Shefferman be, in fact, an agent of management? 
He was in all cases before our committee. He was not doing anything 
for anybody but the people who hired him. 

Mr. Cox. To the extent that he was acting in the interests of man- 
agement, we are in complete agreement that management should be 
guilty of the unfair labor practices; that the decision with respect 
to the bargaining representative, Sears, Roebuck, the Boston Store, 
and elsewhere, should be set aside, a cease-and-desist order should run 
against management. The contracts should not be any good. It is 
really a very narrow area in which there is any difference between us, 
and I think, perhaps, Senator, it rests on where we do not quite 
understand each other. 

The only thing I am saying is if an agent who is retained to do one 
thing goes off on a frolic of his own and does another, that the man- 
agement certainly should not be allowed to reap the profits of that. 
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It should not be allowed to get any of the advantages, and it should 
be required in a civil sense, and before the National Labor Relations 
Board to do everything it can to remedy the situation. 

All I am saying is ‘if it has not in any way encouraged or author- 
ized this act that I do not think it should be subject to any criminal 
penalties for it. 

That is why I resort to the cutting of the lawn situation. But 
this is really, I think, a very narrow difference between us. 

Senator McNamara. I think it is very broad. 

I think when you exempt Shefferman you exempt all the attorneys 
who work in the labor relations field. 

Mr. Cox. Exempt them from what? 

Senator McNamara. You separate them from management, you 
separate them from the people responsible. 

I say management should be responsible for his acts because he is 
an employee of management. He is an agent of management, and to 
set him up in a category apart, I think, is a mistake. 

I do not agree with that type of approach to legislation. 

Mr. Cox. I do not think fous is any such provision in any of Sen- 
ator Kennedy’s bills, sir. 


RELATIONSHIP BETWEEN UNION OFFICIALS AND MEMBERS 


Senator McNamara. Well, we will argue that out in committee. 


I am concerned with your language here. You say on page 1 of 
your statement: 


The central problem of labor policy today concerns the relationship between 
union officials and rank-and-file members. 

What do you imply there, that these people are not being properly 
represented by their officials, the union members are not being prop- 
erly represented by the officials ? 

Mr. Cox. I mean to imply, as said on the second page of my state- 
ment, that in most cases the union officials are not subject to any re- 
proach in this respect, but that there are some instances where indi- 
viduals and branches of an organization may be, and I think one of 
the central problems, or the central problem today is to prevent that 
wrongdoing by a very small minority. 

I sought to emphasize in the early part of my statement that I 
do not think this reaches the great bulk of the labor movement, but 
I do not think the fact that most of the labor movement has not been 
guilty of misconduct is a reason for shutting our eyes to such abuses 
as have occurred. 

Senator McNamara. You indicate in your testimony that the 
McClellan committee uncovered some conflicts of interest, and you 
spelled out a couple of them, the large loans—I suppose you are re- 
ferring to the Beck situation, are you not ? 

Mr. Cox. I had in mind a—well, I have listed some of them, sir, 
in a footnote in my statement. I cited five instances there. 

Senator McNamara. And the other one was the Hoffa business, 
where he had a trucking company and he was able to bring pressure 
to bear on automobile companies to use his trucks in preference to 
some others; is that the other instance? 
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fr. Cox. Well, there are a number of illustrations of that kind 

in my statement. 

One was Hoffa. There was dealing with Weber of the Operating 
Engineers; that is mentioned there, and then I mentioned one other. 

I think there have been other situations of that kind, although I 
have not 

Senator McNamara. Predominantly the evidence that you sub- 
mitted was with respect to the Teamsters ? 

Mr. Cox. Teamsters and Operating Engineers. 





VOLUNTARY TRUSTEESHIPS 


Senator McNamara. Have you given any consideration to the 
existence of voluntary trusteeships w vhere the local unions have, by a 
vote of the membership, asked the international office to take char ge? 

Mr. Cox. That would certainly be permitted under this bill for the 
first year. 

Senator McNamara. You do not think that you would treat them 
any differently than you would if they were compulsory trusteeships? 

Mr. Cox. Well, I would not think so but, perhaps, I have not. 

Senator McNamara. The theor y is that it might develop into an 
evil, even though in going in it was a voluntary one? 

Mr. Cox. There are some receiverships which were imposed for 
proper reasons, which later developed into evils. 

Senator McNamara. You indicated that when a member—when 
you were dealing with an election—when one member, a month later, 
decided there was something improper about the election, he might 
petition the National Labor Relations Board. 

Mr. Cox. The Secretary of Labor. 

Senator McNamara. The Secretary of Labor; all right. 

Do you think that is good procedure that any one member could 
do it? 

There is always a loyal opposition in a union, you know, people 
who get defeated for office. 

Now, they could, in turn, one at a time petition and keep the union 
in a constant turmoil, keep the newly elected officers constantly de- 
fending themselves. 

(Discussion off the record.) 

Senator Kennepy. I would like to release you, Professor, but while 
we have got you here, we might as well continue. 


FEDERAL-STATE QUESTION 


Did you have ea chance to give us your views on this Federal-State 


question which is going to be the object of testimony tomorrow 
morning? 


Mr. Cox. No, I have not. 

Senator Kennepy. Well now, Senator Watkins, as you know, has 
a bill in that would provide that in those cases where the N: ational 
Labor Relations Board does not assume jurisdiction that the State 
may, and that was one of the areas that we agreed to consider in these 
hearings when they were reopened. 

Do you have any views on that ? 
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Mr. Cox. I think that of a number of thoroughly unsatisfactory 
solutions, that Senator Watkins’ is probably the best. 

So far as I can see, there are three things that might be done. One 
is to require the National Labor Relations Board to exercise the full 
jurisdiction which the Constitution and the Congress have given him. 

That would require much larger appropriations. 

I question whether five men, quite apart from the size of their staff, 
could handle a much larger volume oF work, and it seems to me that 
it is probably unrealistic to think that the larger appropriations will 
continue to be given to the Board anyway ; so that that solution seems 
to me unsatisfactory as a practical matter. 


AN ALTERNATIVE SUGGESTION 


A second thing which I would like to suggest, Senator, in the sense 
of throwing something on the table for other people to shoot at, 
because I have not studied it myself enough yet to be prepared to say 
it is a good answer, the second suggestion that occurred to me would 
to provide—to retain the present role, that the National Labor Re- 
lations Act, and it alone, govern the substantive law applicable to all 
businesses affecting commerce, the full sweep of the commerce power, 
but then to provide that if the National Labor Relations Board de- 
clines to exercise jurisdiction in any case on the ground that not 
enough commerce is involved to make it of national importance, that 
the charging party may then take the case to any State tribunal or 
to the Federal court to enforce the rights given him by the national 
alone. 

In other words, you would use the National Labor Relations Board 
as the enforcement machinery in the cases of major importance. But 
you would allow the parties to seek State agencies or the use of the 
courts when the National Labor Relations Board was too busy, but 
only to enforce rights under the Federal law. 

This would prevent States from writing a great variety of laws 
which might thwart the national labor policy, but it would make use 
of their procedures and enforcement machinery, whether court or 
agency. 

I think when Professor Summers comes down he may have given 
some more thought to this, because we were talking about this over 
the telephone the other evening, and when I suggested it, he said he 
would think about it. 

I see no very serious objection to it, but I have not seen the idea 
very thoroughly explored, so I think it requires a good deal of dis- 
cussion and debate. 

The next possibility is to leave things the way they are, and I must 
say it seems to me an impossible situation to have a large area where 
there is no law at all. 

The fourth and last possibility that I can think of is the bill of 
Senator Watkins. So I think really there is a choice between my 
novel suggestion and the suggestion of Senator Watkins. ; 

Senator Kennepy. You have not seen Senator Ives’ bill, have you? 

Mr. Cox. No, I have not. Isn’t it much the same as the one you 
just attributed to Senator Watkins? : 
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APPLICATION TO RAILROAD UNIONS 


Senator McNamara. While you are looking that up, may I ask a 
question ¢ 

Is it your idea that this legislation should not apply to the railroad 
unions that are already under Government regulation ? 

Mr. Cox. The bill, as drawn, would apply to the railroad unions. 

Senator McNamara. Do you think they should apply ? 

Mr. Cox. I think the same considerations apply to them as to the 
unions under the National Labor Relations Act. 

Senator McNamara. Well, there are certainly many provisions 
which are in these broader bills, and we are trying to deal with all 
organizations, Mr. Cox, but I think these are foreign to the railroad 
circumstances, the circumstances affecting railroad unions, and I 
question very much whether or not they should apply. 

Mr. Cox. I do not think any of the provisions in Senator Kennedy’s 
bills, at least, would have a different impact on the railway labor 
organizations than on the others. I would recognize, of course, that 
the railway labor organizations for years have not been under our 
general labor laws. 

Certainly that circumstance is one which should be given weight. 
I do not think it is weighty enough, but I recognize that it exists, 

Senator McNamara. Your recommendation is then that this newer 


legislation should apply to the railroad unions that have special cir- 
cumstances ? 


Mr. Cox. Yes. 

When it comes to membership, for example, I think the need is 
greater, perhaps, in the case of some of the railway labor organizations 
than it is with organizations under the National Labor Relations Act. 

Senator McNamara. I am sure they will not agree with that, but I 
just wanted to get your thinking on it. 

Mr. Cox. If you examined their practices with respect to the ex- 
clusion of members, I think you would find that there was more un- 
fairness there than there is with most other unions. 


PETITION BY ONE UNION MEMBER 


Senator McNamara. We were discussing, when I had to go to re- 
port to the Floor, the advisability of allowing one member to petition 
the Secretary in relation to what he considered improper activities. 

Then, is it compulsory on the part of the Secretary to act on the 
petition of one person ¢ 

Mr. Cox. It would be compulsory on the part of the Secretary to 
investigate the merits of this complaint. That would not mean a 
hearing. It would not mean instituting court proceedings, but simply 
mean taking a look. 

Senator McNamara. Quick action by the Secretary would probably 
take weeks, and then another fellow can do the same thing, and you 
could keep the union in constant turmoil. 

I think this is the great weakness in this approach. 

Mr. Cox. I think it would be fairly easy to find words that would 
limit the Secretary to one investigation. After all, if he has investi- 
gated on the complaint on one member and found that there is no 


probable cause, what need is there for another investigation of the 
same question ? 
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Senator McNamara. You do not know the loyal opposition. They 
really can—I mean they can have a planned program to do this, and 
one of them could protest because the election was held too early, and 
another one could protest that it was held too late, and I mean, you 
could go on and on. 


TIME LIMIT ON COMPLAINTS 


Mr. Cox. It would be—there is a time limit, 

Senator McNamara. There is nothing in the legislation proposed 
that indicates that. 

Mr. Cox. 1 think—excuse me, sir—I think, perhaps, you over- 
looked it. 

Senator McNamara. I am sure I did if it is in there. 

Mr. Cox. The complaint, in section 4 and I am reading from a type- 
wr itten version, but section 4 begins, “A member of a labor organiza- 
tion,” and then there are two indented provisions, and then it goes out 
to the margin and says, “may file a complaint with the Secretary of 
Labor within 4 calendar months, and furthermore he must show that 
he has exhausted his remedies within the organization.” 

So it seems to me this would keep the number of complaints down 
toa very small number. 

Furthermore, the Secretary, after having made one investigation, is 
not going to waste a lot of time making others. 

Senator McNamara. Of course, I think 4 months would be a long 
time when local unions have elections once a year; it would be a long 
period of time. 

Mr. Cox. The reason for the 4 months is that the union is given 3 
months, the international is given 3 months, to correct the situation 
itself. 

So the members really are held to a 30-day period, and it seems to 
me he has to have that length of time if he is to have any opportunity. 

Senator McNamara. I cannot imagine his getting a decision that 
fast on his application, which would not prevent the Secretary of 
Labor from making it after 4-month period. I mean the Secretary 
would not be compelled to respond to this application within that 30- 
day period, the difference between the 3 months and the 4 months. 

He might give his ruling 2 months later, for instance, might he not ? 

He would not, the Secretary would not, be compelled to rule on it 
during the 4-month period. 

Mr. Cox. That is true. 

1 should think you could rely on the Secretary to move with sufli- 
cient speed. But if there is any doubt about that certainly I would 
consider placing a time limit on the Secretary and requiring him to file 
any suit within a certain period. 

I think that is the way to get over that difficulty. I do not think it 
is fundamental. 


APPLICATION OF SAME RULES TO MANAGEMENT 


Senator McNamara. One more question. You indicated that it 
would be quite impossible, in your estimation, to make rules that would 
apply to labor and management in many of these fields because they 
are different, there is a difference in the setup. 
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I think it has generally come about that there are organizations of 
management, nonprofit organizations such as chambers of commerce 
and the National Association of Manufacturers and such people. 

Don’t you think we should give consideration to overall legislation 
applying in this field to both sides of the bargaining table? 

For instance, where an association of contractors, such as you men- 
tioned, the UA, and the local plumbing contractors association, which 
is a nonprofit association, as is the union—you would not have legisla- 
tion apply to one side of the bargaining table only, and not the other, 
would you ? 

Mr. Cox. Where the problem is one that affects their bargaining 
relations, then certainly one should be very careful to see that he does 


not weaken or handicap one side of the table to the advantage of the 
other. 


I do not see that any of that is involved here. 


RELATION TO BARGAINING 


Senator McNamara. Well, your section on elections come in that, 
do you not think it should apply equally to both sides of the bargaining 
table? 

Mr. Cox. I do not see that the matter of elections will in any way 
hurt a union or affect union’s power in dealing with management. 

I do not think it has any relation to the bargaining table. 

Senator McNamara. All right. 

Then you would have certain provisions apply to one side of the bar- 
gaining table as far as free elections and lack of conflict of interest are 
concerned that would not apply to the other side ? 

Mr. Cox. Well, I do not know, sir 

Senator McNamara. You can have conflicts of interest on both sides 
of the bargaining table. 

Mr. Cox. I do not know of any situations in which officials of a man- 
agement association hold interests in the labor union, which would con- 
flict with their duties as management representatives. 

Senator McNamara. Not necessarily financial interests, but there 
might be blood relationships, for instance. 

Mr. Cox. Well, we have not sought—I do not think one can deal with 
blood relationships either way. Certainly especially when it comes to 


plumbers, electricans, and I am sure you know better than I that there 
are blood relations on either side. 


Senator McNamara. Yes. Frequently that is so. 
other things. 





But there are 
APPLICATION TO BOTH SIDES 


I think if we are drawing legislation we ought to try to make it apply 
as equally as possible to both sides of the bargaining table, if they are 
both operating in the nonprofit category. 

Mr. Cox. And there is equivalent need. 

Senator McNamara. I think it would be important to try to make 


it apply so that there would be, as far as possible, equality on both sides 
of the bargaining table. 


That is all, Mr. Chairman. 
Senator Kennepy. We want to get at this because this is an im- 
portant point, and many people do want to make sure that we do not 





de’ 
th 


m 
de 


‘i ee a ot 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 405 


demand something of the unions that probably we should demand of 
the employer groups. 

One of the “things we are going to make demand of the employer 
groups, is on the “middleman” or the disclosure of expenditures. 

Your point, as I understand it, Professor, is that it is not proper 
mutuality to provide for regulation in areas where no need has been 
demonstrated. With some of the employers it is impossible to equate 
legislation on both sides and in some of these areas, such as, for ex- 
ample, in trusteeships where there is no common employer experience. 

There may be other limitations to which they are subject, and other 
laws; that we well know. But there is no common experience. It is 
difficult to get mutuality on trusteeships, and it is difficult to get them 
on elections. 

What about this problem that is frequently brought up that we 
should have the same regulations for stockholder’s meetings, and 
have the same power of the Federal Government involved in these 


meetings as we are now talking about with respect to the question of 
elections of union officials. 


Would you care to comment on that ? 
Mr. Cox. Yes,sir. In several respects. 


DIFFERENCE BETWEEN CORPORATIONS AND UNIONS 


In the first place, a corporation does not exercise its powers in rela- 
tion to its stockholders by virtue of any Federal law, whereas a union, 
under the National Labor Relations Act, as its bargaining powers and 
bargains for all the employees in the unit as a result of the National 
Labor Relations Act. 

A second difference that occurs to me is that, by and large, a stock- 
holder is in a much better position to look out for himself. 

He may do it either by a minority stockholder’s suit or by selling 
his stock. 

It is not easy for an employee in the bargaining unit to move out 
of the bargaining unit, especially today. 

There are times when he may be able to move, but right now he 
wants to keep that job. 

Finally, I would say that the union has a great deal larger role in 
the life of a working man, and properly so. Ido not want to be under- 
stood as criticizing this condition, but, as a matter of fact, it does 
have a much larger role in the life of a working man than a corpora- 
tion has in the life of a stockholder, and I think that it is a very im- 
portant thing to take into account. 

Then I think when we are discussing this subject we should also 
remember that the Federal Government has to deal with those prob- 
lems that came to light specifically in relation to investors and holders 
of securities. 

Many problems came to light in the early 1930’s, you will recall, 
and we passed legislation dealing with them. 


SOLICITATION OF PROXIES 


Take a specific problem in relation to elections: The great problem 
in connection with the elections of directors in the formulation of cor- 
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porate policy was not the conduct of the voter or the frequency of 
the votes. Many of those things are covered by State Jaw anyway. 

But the important thing was the matter of soliciting proxies. The 
Securities and Exchange Commission has formulated a series of proxy 
rules which, in its judgment, was intended to deal with that problem, 
and it is one of them, for example, which gives an opposition slate the 
right to have a certain number of things mailed out. 

Similarly in railroad legislation, unless my memory is badly wrong, 
where there were problems of common ownership or possibilities of 
collusion among carriers oper ating in the same area, the Interstate 
Commerce Commission has dealt with that. 

But I think that an attempt to apply an exact parallel here is an 
entirely false analogy. 

The entire internal mechanism is different ; the function is different; 
the status under our existing Federal laws is different. 

I do not want to seem to be saying that we should not deal with 
abuses on the management side, but I do not think that we can simply 
say they are the parallel of the problems on the labor side. 


““NO-MAN’S LAND” 


Senator Kennepy. I do not mean to keep jumping around, but we 
are forced to do that. 

Turning to S. 1772 introduced by Senator Ives, on this so-called 
“no-man’s land,” there is a proviso which states that : 

The Board, in its discretion, may, by agreement with any agency of any State 
or Territory, cede to such agency jurisdiction over labor disputes involving (A) 
unfair labor practices or (B) controversies concerning representation, in any 
industry or portion thereof, even though such labor disputes may substantially 
affect commerce. 

This is-a rather broad grant of authority to the National Labor 
Relations Board to give jurisdiction tothe States which, I think, might 
be questioned. 

Mr. Cox. Well, the question you raise is one that pertains, Mr. 
Chairman, I think, to this w hole, virtually, matter of the Board's de- 
clining to exercise jurisdiction. 

Indeed, there is some question in my mind as to whether the Su- 
preme C ourt will sustain the Board’s ac tion declining to exercise juris- 
diction, because it, in effect—the Board has searched the power to de- 
cide what law shall govern citizens involved in labor disputes, and that 
is an extraordinarily broad power, with no limitations that have been 
imposed on it. 

If that is proper, then I guess this kind of delegation to cede juris- 
diction is proper. 

In a State like Massachusetts, New York, Wisconsin, Connecticut, 
Pennsylvania, Utah, a State which has a State labor relations commis. 
sion, I would think that this bill was a constructive step toward the 
solution of the problem. 

It does not meet the problem in those States which have not enacted 
baby Wagner acts, State labor relations acts. 

Now, T presume that Senator Ives’ thought was that maybe this 
would hold out inducements to other States to enact such legislation. 

I am afraid it would not be much of an inducement where it is 
needed most, but if it did operate that way it would be a good thing. 
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CONGRESSIONAL DETERMINATION OF STANDARDS 


Senator Kennepy. You raise a question of whether we should per- 
mit, the Congress should permit, the National Labor Relations Board 
to make the decision as to when it should cede jurisdiction, and under 
what conditions. 

Do you think there is any use in our attempting to state the stand- 
ards rather than leaving them up to the National Labor Relations 
Board ? 

Mr. Cox. I would doubt very much whether you could write any 
standards that were meaningful. 

I expressed that doubt because I have tried. But the fact that I 
have failed to my own satisfaction does not prove that it cannot be 
done. That is the reason I feel very doubtful about it. 

Maybe what you want to say is maybe they may vary from the 
National Labor Relations Act some, but not too much, and I do not 
know any way of putting that into legislative language. 


ORGANIZATIONAL PICKETING 


Senator Kennepy. The next question that I wanted to ask you 
about was the administration’s proposal, and Senator McClellan ‘has 
a similar one, with respect to organizational ee keting. 

The administration’s proposal amends the National Labor Relations 
Act to make it an unfair labor practice, subject to mandatory injunc- 
tion, for a union to engage in coercive picketing to force the employer 
to recognize it as a bargaining agent or to force the employee where 
it is clear he does not wish to join the union, to join them. 

In other words, it forbids picketing where the employer has rec- 
ognized another union, and a representation case under 9 (c) is not 
appropriate, where an election has been held within 12 months, and 
where the picketing union cannot establish an interest on the part of 
employees to join unions or where picketing has gone on for sometime 
without a representational election. 

I am not asking you to endorse the language, because there may be 
parts of this with which you are not familiar. I was just wondering 
whether this is an area where you feel the Congress should act? 

Mr. Cox. Well, I would just like to take a minute on this, if I may. 

In general, my feeling about organizational picketing is this: I 
think that before an election has been held organizational picketing 
should not be prohibited by Federal law. 


PROHIBITION VS, PICKETING EXCEPT BY CERTIFIED UNION 


I think that after an election has been held that a union should be 
prohibited from using the economic pressure of the picketing to re- 
verse the results of an election that it has lost either to another union 
or to a no-union vigtey and when I say an election, I mean an election 
conducted by the National Labor Relations Board. 

At the ar time, the National Labor Relations Act, it does, in 
section 8 (b) (4) (C) forbid a union to picket against a board’s certifi- 

cation of another union. 

My suggestion would be that you broaden that language so as to 
prohibit any picketing by a union other than the certified union at 
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a time when there has been one election, and the National Labor. 
Relations Board would not conduct another election. 

That would be normally a year in the case of a no-union vote; it 
would be for the duration of the contract but not more than 2 years 
ordinarily in the case of another union having won. 

Then when the time for campaigning comes up again, I would 
permit picketing again. 

Now, that is my general attitude. I would be glad to state the 
reasons. 


REASONS FOR PICKETING BEFORE ELECTION 


First, my reasons for saying that picketing should be allowed before 
an election are these: 

In the first place, I think it should be remembered that many un- 
organized establishments are a real threat to union conditions, and 
that the reason for going out and picketing is not simply a desire to 
increase power, but it is a desire to preserve the wages and working 
conditions of the members you have got. 

If the ILG establishes union condition in New York, and then the 
employers goes to some area in Pennsylvania or down in Kentucky 
and pays two-thirds of the union wage, that establishment is a real 
threat to the existence of and the maintenance of wages in New York. 

What they are doing is protecting themselves when they go out 
picket the nonunion establishment. 

Second, while I would not deny for a moment that picketing is a 
method of economic pressure, it should also be remembered that it is 
a method of publicity, and that it is, in many instances, predominantly 
a way of appealing for public support. 

The clearest illustration of this is the one picket who walks up and 
down in front of the movie theater appealing to the public not to 
go there, or the man who walks up and down in front of a super- 
market saying, “Don’t buy Smith’s hams.” 

Now, the degree of publicity and the degree of economic pressure 
varies enormously from case to case, but I do not want to forget sim- 
ply the public appeal for support element. 

The third thing that I would mention is this: I think it should be 
remembered that frequently in nonunion establishments the reason 
they are nonunion, many observers, sociologists and others have 

ointed them out, is because of all kinds of subtle pressures and habits 
induced by the employer, and the picketing shows to the employees in 
such an establishment that there is a new power factor in the picture. 

It is a way of the union flexing its muscles, and showing the em- 
ployer you have been following all the time is not the only fellow 
on the street, and it would seem to me up until the time of an election, 
when conducted peacefully, that this was not an improper method 
of organizing, campaigning. 

Now, a fourth point that is important to remember, although I 
would not assert that it is involved in every one of these situations of 
organizational picketing, and that is that until an election has been 
held, it is often hard to tell just what the employees do want. 

Remember that in the absence of an election, the employer has many, 
many weapons. 

I spoke of the ILG dealing with the problem of a shop that has 
run away to eastern Tennessee or Kentucky. 
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The employer down there takes full advantage of his right to use 
what is called free speech, and under the present decisions of the Na- 


tional Labor Relations Board, those speeches are not always very 
subtle. 


Senator Krennepy. I agree. 

Mr. Cox. They are not subtle in their implications. So I think 
that is an element in the picture. 

Well, these four considerations are the ones that lead me to think 
that you should not deal with picketing before there has been an elec- me 
tion. 

Now, after there has been an election conducted by the Government, 
and the union has had a fair chance, then it does seem to me that pick- 
eting that continues for a long period of time is just too expensive in 
terms of the injury to the employer and the pressure that is put on the 
employees, and I think that they ought to call off their pickets for 
another year. 


OBJECTIONS TO CURTIS AND MUNDT BILLS 


(Quite apart from these things, while I am on the subject, Mr. Chair- 
man, and you shut me off whenever I talk too long 

Senator Kennepy. No, that is all right. 

Mr. Cox. I think there are some particular objections to both the 
Curtis and Mundt bills. 

The Curtis bill is a bill where there were three things which seemed 
to me to be objectionable over and above the -—— 

Senator Kennepy. This is the bill dealing with a secondary boy- 
cott ? 

Mr. Cox. This is the bill, S. 76, which, I think, goes quite a way 
beyond secondary boycotts. 

In the first place, I think it is far too broad. It speaks of any form 
of economic pressure. It would outlaw the use of newspaper adver- 
tisements, customer picketing, fair lists, every conceivable kind of 
weapon that a union might use; it even raises some constitutional 
questions, I think, but apart from that, forbiding those methods of 
publicity, and they are publicity, it strikes me as undesirably broad. 

Second, section (D), subdivisions (D) and (E) of that bill on page 
2 seem to me to be self-contradictory. 

(D) speaks of and makes it unlawful to invoke this economic 
pressure where an object thereof is causing or attempting to cause any 
employer to interfere with his employee’s rights to join or refrain 
from joining a labor organization, as set forth in section 7. That 
apparently would cover even the enforcement of a valid union-shop 
agreement. 

Now, section (E) does make an exception for valid union-shop 
agreements, and that is why I say they are self-contradictory. I do 
not know which the purpose is. 

Finally, paragraph (C) on that same page would prohibit a strike 
or picketing for recognition even by a union which had a clear 
majority of the employees who had designated it to represent them. 

It seems to me there is no occasion for any such restriction as that, 
and that it would be positively harmful. 

It would mean that any employer who did not want to recognize, 
deal with the union, could insist that the union go and get certified, 
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and then if he dragged his feet, it would be 6 or 8 months, perhaps 
even longer today, before the union could get through an election, 
and during that time the employer would, as I have sometimes heard 
it said, “free-speech” them, and he would be pretty sure there was no 
union at the end of that time. 

So that I think that last prohibition would be very damaging to 
what I understand the national labor policy to be. 

Senator Mundt’s bill introduces an element that I have not seen in 
others, and I will mention it for that reason. 


PETITION BY 30 PERCENT OF EMPLOYEES 


His bill would prohibit picketing for organizational or recognition 
purposes, unless the union had a petition signed by 30 percent of the 
employees. 

t would simply like to point out that anything that compels a 
union that is trying to organize an establishment to disclose its mem- 
bership is a very dangerous thing to do, as I am sure Senator McNa- 
mara can give you specific examples on that, because the employer, 
once he gets the list, there is no telling what use he may make of it 
if he is an antiunion employer. 

Senator Kennepy. I must say that when I ran for Congress that it 
required only 80 certified signatures to be eligible to be on the ballot. 
So I think 30 percent of the employees is rather extensive. 

Senator McNamara may have some more questions, but the last one 
I wanted to more or less touch on was your recommendation, which 
was not in the form of legislation at this point, dealing with the rights 
of union members regarding expulsion, and so on. 

Mr. Cox. Yes. 


EXPULSION OF UNION MEMBERS 


Senator Kennepy. Senator Knowland attempts to deal with the 
problem, but I would think his proposals are unsatisfactory. 

I wondered if you could discuss this briefly. Do you feel that the 
proposals you have made represent an intrusion by the Federal Gov- 
ernment into the affairs of the union in an area where they properly 
should not be? 

Mr. Cox. No, sir. I think that once a union has been given statu- 
tory powers to fix the terms and conditions of employment for every- 
one in the bargaining unit, that it then becomes the concern of the 
Federal Government that everyone employed in the union should have 
an opportunity to join the unit because, remember, the key to this is 
that he no longer can bargain with the employer himself. 

He no longer can say, “I don’t like the union contract. I want to 
work on some other terms.” 

He cannot, as a practical matter, handle his own grievances and, as 
a matter of fact, I think, although it is not clear, that he cannot handle 
them as a legal matter. 

So that his only way of participating in fixing his own terms and 
conditions of employment, and in enforcing his rights to which, I take 
it, is the purpose of collective bargaining to give work, his only way 
of doing those things is through membership in the organization. 

I think if it really frustrates the policies of the National Labor 
Relations Act for a union to be able to say, “No, we won’t admit you 
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to membership because you did not join the union 5 years ago, and we 
don’t want a lot of latecomers to come in and run the risk of their 
taking over the union.” 

[ think it is still worse for a union to say, “We will do the bargain- 
ing of the terms and conditions of employment here, but we don’t like 
the color of your skin so we won’t admit you to the union to participate 
in fixing those terms and conditions of employment.” 

It is really in this area of being admitted to the labor organization 
thatI think the need is most pressing. 

When it comes to expulsions, this is a safeguard which I believe 
should exist. But the present law embodies all the substantive provi- 
sions which I recommend in my statement. 

All that my statement would do would be to suggest a procedure 
which, I think, would be a little more efficient, and would put a little 
less financial burden on the individual member. 

Senator McNamara. May I say something, Mr. Chairman ? 

Senator Kennepy. Do you want to comment on that? 


HIRING DONE BY EMPLOYER 


Senator McNamara. In that connection, Mr. Chairman. 

The employer decides who is going to be in the bargaining unit, 
generally speaking. I suppose you are talking about—well, take an 
example of the automobile industry. The union does not decide who 
is going to be in the bargaining unit. 

Mr. Cox. Who is going to be hired ? 

Senator McNamara. Management does the hiring. 

Mr. Cox. It is up to management. 

Senator McNamara. There are no hiring halls involved. It is differ- 
ent from the construction industry. 

Mr. Cox. Quite right. 

Senator McNamara. Then you have an example where we have in 
the automobile industry a continuing problem with gambling or num- 
bers writers and the union does more fighting against these gamblers 
than anybody else. 

The police are in no position to do it. They do not have enough 
people. They cannot get inside the plant readily, and so forth, and 
the management has been cooperative, but the union takes the lead 
in it. 

Now, there are people who get fired at the insistence of the union 
because they <gutinaaiie are writing numbers in the plants. They can 
get in where there is a group of people, and they will work for almost 
nothing. 

You would not insist on this kind of a character being taken in, or 
would you? 

Mr. Cox. No,sir. I would suggest 

Senator McNamara. There would have to be some machinery set up. 
There would be another fellow who was an identified company spy. 
Would you insist the union take him in? 

Mr. Cox. No, sir. 

Senator McNamara. You would make exceptions ? 
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JUSTIFIGATIONS FOR EXPULSION 


Mr. Cox. Indeed, the suggestion I made does make an exception. 

I completely agree with you in both illustrations you used. 

I think that anyone who has been guilty of any conduct which 
would justify expulsion from the union, the union certainly should 
not have to take him in. 

Senator McNamara. Well, of course, when you say 

Mr. Cox. Being a company spy is something certainly that would 
justify expulsion. 

Senator McNamara. When you say he is found guilty, you imply 
found guilty by a court, and these cases after all ‘which would not 


be 








Mr. Cox. I do not mean to imply a finding by a court. 

Senator McNamara. When you say euilty, it is hard to define. 

Mr. Cox. Well, I mean who has engaged i in any conduct 

Senator McNamara. That was recognized 

Mr. Cox. Yes, sir. 

Senator McNamara. These things are a little hard to write. 

Mr. Cox. There would be some machinery for determining 

Senator McNamara. I think it isa little hard to write legisl: stiee in 
this area because of the fact that it varies so in different types of 
organizations. 

You get into the skilled trades where they do set up pretty severe 
restrictions, not restrictions but qualifications, where you have to 
serve as an apprentice, you have to serve an apprenticeship, or such 
things as that. 











REPRESENTATION WITHOUT ADMISSION 


Now, the employer might hire somebody who was not qualified ac- 
cor ding to the terms. You would not insist that he be qualified for 
membership in the union ? 

Mr. Cox. If the employer thinks he is qualified to do the job, then, 
it would seem to me, he would be qualified for admission to any union 
which bargains for that job. 

Senator McNamara. Generally speaking, the boss, the employer 
thinks that his brother-in-law is qualified because his wife thinks he 
is qualified. 

You have to give consideration to that. 

Mr. Cox. I would say if he is employed in the unit, and if the 
union is going to represent him, he should not be subject to its power 
without having a voice in forming its policy. Indeed, we had a revo- 
lution over that subject in 1776. 

Senator McNamara. Are you now going on the basis that if the 
union chooses to represent him, then—the union might be forced to 
serena him. Then what? They would be forced to take him in be- 

‘ause they are forced to represent him. 

I do not think that would be right. I think this is a hard area to 
legislate in because of the different shades. 

Mr. Cox. I do not think the union would be injured. 

Senator McNamara. Would not be what ? 

Mr. Cox. Would not be injured unless he is guilty of disloyal con- 
duct toward it, by admitting him to membership. 
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Senator McNamara. Of course, the union would be injured in the 
case of the brother-in-law who is not qualified, if they had to take 
him into membership, because if you take in the boss’ brother-in- 
law, obviously you should take in my brother-in-law because I have 
been a member for 20 years, and pretty soon your standards are shot, 
and the job of keeping up the standards of employees in the industry 
is important in the building trades, for instance. 

Mr. Cox. That is really related, is it not, Senator, to the hiring 
hall ? 

Senator McNamara. Yes. The boss decides whether he is going 
to put this fellow on the payroll or not, and the union generally can- 
not stop him, but when you say now he has to become a member of 
the union, I think you are going too far. 

Mr. Cox. Well, I am afraid that is another subject on which we 
will just have to differ. 

Senator McNamara. If he is an estimator he will be included in 
the bargaining unit, and maybe would not qualify in any way in the 
Plumbers Union, which was used as an example before. 

Mr. Cox. Maybe he should not be included in the bargaining unit, 
if he is an estimator. 

Senator McNamara. Well, how can you eliminate him if—— 

Mr. Cox. In the way you write the bargaining unit. If his interests 
are not the same as those 

Senator McNamara. It is pretty hard to legislate all these shades, 
is what I am pointing out to you. That is one of our problems. 

Senator Kennepy. You say there is no occasion to open up the 
union to all applicants and to confuse this with fair employment 
practices. 

You did mention the problem of unions which would prevent ad- 
mission on the basis of color, so it is a point. 





VOICE IN UNION POLICY 


Mr. Cox. But I am speaking only with respect to the situation 
where the man has been employed. 

For example, a man works as a brakeman on a freight train, and 
one of the Railway Brotherhoods is bargaining about his terms and 
conditions of employment. I think that the Negro brakeman is most 
certainly entitled to a voice in forming union policy, and in a number 
of the railway labor organizations he ‘does not get it today. 

Senator Kennepy. What about—I do not want to keep you much 
longer, Professor—what about the situation where we have the Oper- 
ating Engineers, as you remember, where a substantial percentage of 
the Operating Engineers had class B memberships who were not. per- 
mitted to vote. 

The justification was that they had not met certain standards or 
their period of apprenticeship was not over, whatever it was. Never- 
theless, about 50 percent of the number had no voting rights. 

How do we protect the right of the member that Senator McNa- 
mara was talking about? How do we protect the right of the union 
to enforce its standards and, on the other hand, prevent the union from 
using this as an excuse for a small group to dominate it 
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Mr. Cox. Well, I think there is a basic problem here, which is, is 
the union going to determine these men’s terms and conditions of 
employment ¢ 

The man who watches the air compressor, the oiler, and so forth, 
if the union is going to determine their terms and conditions of em- 
ployment, then it would seem to me that they certainly are entitled 
to have a vote, and my proposal would cover voting rights on any 
union policies affecting these terms and conditions of employment, 
and I would say that was a right that was far more important than 
the union’s laying down job qualifications and limiting its member- 
ship to those that it thought had certain qualifications. 

If the union has an insurance fund, death payments, accident bene- 
fits, if the union has, as the Asbestos Workers do, a kind of unemploy- 
ment insurance, then I would quite agree that the union should have 
the right to determine who are qualified to share in those benefits. 
And I would think that any legislation, as I tried to suggest in my 
statement, I think, should take care of that problem. 

But what we are talking about here is a voice in choosing officers 
and a voice in formulating union policies with respect to terms and 
conditions of employment. 

These other considerations, I think, simply have got to yield to the 
right of the member of the bargaining unit to have that voice. 


UNIONS THAT DETERMINE WHO CAN WORK IN AN INDUSTRY 


Senator Kennepy. Let us take the plumbers, or let us take a union 
which requires some skill, and there are 2 or 3 in the printing trades. 

Now, someone comes in as an apprentice. He is part of the bargain- 
ing unit, I suppose, and he is in the union as an apprentice. It would 
take him 3 years to complete his apprenticeship. 

You do not say he should get a card as a printer, do you? You 
merely say he should have the right to vote on matters that are before 
the Printers Union; is that it? 

Mr. Cox. And on the election of officers. 

Senator Kennepy. Election of officers. 

Mr. Cox. Really, I started on this before, and then I went off on 
a sidetrack; really, what we are doing is a little bit of shadowboxing 
here, I think, and maybe we ought to face the real problem. 

These occupational qualifications go back to the days when the union 
determined who could work in the industry, and they exist today in 
industries where, despite the Taft-Hartley Act, the union still de- 
termines who can work in the industry. 

Now, I do not mean to imply any criticism on that. On the con- 
trary, I think the Taft-Hartley Act is utterly unrealistic in its effort 
to abolish the closed shop in the printing and construction industries, 
and that some day the Congress will have to recognize that. 

But these occupational qualifications all go to that time. 

If we were to return to that, then I would write an exception for 
bona fide occupational qualifications. 

But today our laws are drafted on the theory that union member- 
ship has nothing to do with the right to a job, and I have proceeded 
on the assumption that that is the law. And I say if you have got the 
job, where the union bargains for you, that then you should have the 
right to elect officers and formulate policy. 
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Senator Kennepy. Maybe the best plan would be to get some legis- 
lation drafted, and then we could take a look at it, and the witnesses 
could discuss it. 

Senator McNamara. I think that is right. 

It seems to me we are getting into almost the Federal level to try 
to settle things that should be settled by grievance procedures. 

I think this thing could well be settled by a grievance procedure 
rather than by Federal law. 


IMPARTIAL APPEALS BOARDS 


Mr. Cox. Well, there is one thing that _ I—you reminded me of that, 
I skipped over that in summarizing my statement, and that is that in 
dealing with receiverships and in any legislation dealing with this 
matter of admission or expulsion of members, I think it is oF the utmost 
importance that the Federal law should invite unions, as an alternative 
to court adjudication or administrative action, to set up their own 
independent impartial appeal board, such as the UAW did, and such 
as the Upholsterers did, and I think if that were done there would be 
the same fair administration of the substantive requirements; there 
would be a lot more self-government, and there would be a lot less inter- 
vention by Federal agencies. 

That is in Senator Kennedy’s bill, and I would put it in any bill 
I were to draft dealing with this matter of membership. 

Senator Kennepy. Well, we could go on for a good deal longer 
with you, Professor, because, as I said in the beginning, it is in- 
valuable to have an opportunity to discuss this matter with someone 
who has had long experience and preoccupation with it, a disinter- 
ested person. And I am very grateful to you, and I am sure I speak 
for the committee and those members who are not here, when I say 
that they will study the record with benefit to themselves. 


PUBLIC RELATIONS AND LABOR MILITANCY 


Senator McNamara. Before we break up, I would like to ask you to 
make an observation. 

You have apparently devoted a great deal of time to studying labor 
and labor Sechions and organizations. 

Do you think that labor organizations, as such, the AFL-CIO 
perhaps particularly, adopting a code of ethics, has gone a little bit 
overboard from their natural role? That they are more concerned 
with public relations that they have been in the past, and in my es- 
timation should be at this time. I think labor has to be militant. I 
mean, I cannot imagine having a strike in a major industry and main- 
taining good public relations. 

Why is labor now going all out to maintain good public relations ? 
: san they are doing it at the expense of progress for organized 
abor. 

Mr. Cox. I would quite agree with you, Senator, that labor should 
be militant, but I think that one of the very important things to 
continue, indeed to revitalize the labor movement, is the idealism and 
the standards 

Senator McNamara. The zeal. 
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Mr. Cox. The zeal. But an idealistic zeal which it had during 
the 1930’s and early 1940's. 

I think that those who drafted the code of ethical practices were 
not thinking, I hope, simply of public relations, but that they were 
thinking in terms of the importance of restoring a sense of idealism to 
the labor movement, and one of the important ways of doing that is 
to stamp out this notion that a union officer may use his position 
to get in on cute deals and to profit, and that it is his union. 

He is the servant of the members, and I think that is what I have 
been trying to say really with respect to a lot of this legislation. 

Senator McNamara. Of course, now, we are dealing with human 
reactions about this union officer getting into the cute deals. 

You know there are officers of religious groups who get themselves 
into a position, attorneys by association with clients who get good 
tips on the stock market, and such things. I do not know why we 
should legislate righteousness just in labor organizations. 


ETHICS OF LAWYERS 


Mr. Cox. Well, if it turns out that an attorney has been doing that, 
that embarrasses me, being an attorney, and far more than when I 
find a labor man doing it. 

Senator McNamara. Now, I was going to ask you a question, but 
T will put it in the form of a statement. 

Senator Kennepy. I regret, I must say, that the attorneys, the bar 
asssociations, the State bars, rather, have not had their embarrass- 
ment reflected in more vigorous action. 

We have had this case a couple of weeks ago in this Local 107 in 
Philadelphia, and we had again this same obvious conflict of interests, 
and the Bar Association, fortunately, in Philadelphia, moved, and I 
am hopeful that we can get more general response to this problem. 

I know it is interesting to you, Professor, the problem of the attor- 
ney and his role in this whole matter. 

Mr. Cox. Well, I am hopeful, Mr. Chairman, that the American 
Bar Association, through the section on labor relations law, can be 
induced to deal with this more vigorously, especially in terms of con- 
sidering what are the fiduciary obligations of attorneys in this field. 

I think that there will be up for discussion this subject in August. 

I think it is something we will keep working on, and I am sure 
there are enough people who feel like you do, so that it will come to a 
head. 

Senator McNamara. I was going to ask you a question, but I will 
put it in the form of a statement. 

I think one of the biggest problems facing unions, one of the areas 
where they can make the greatest contribution to the national wel- 
fare, is to organize the South, and I think that when we draw legisla- 
tion it makes it harder for unions to operate in areas where we need 
them the most, that we are doing violence to the economy of the 
country, rather than helping it. 

Mr. Cox. Well, I agree with the importance, but I do not think 
any of this legislation would hamper them. 

Senator Kennepy. I think it might be proper to consider the free 
speech section of the Taft-Hartley law, whether that needs some over- 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 417 


haul, in view of the kinds of appeals being made by some employers to 
prevent unionization. 

Mr. Cox. I am afraid that takes a little more imaginative decision- 
making by the Board rather than changing the words of the statute. 

Senator Kennepy. Thank you again, Professor. 

We will recess until 10 o’clock tomorrow morning. 

(Whereupon, at 5:40 p. m., the subcommittee adjourned, to recon- 
vene at 10 a.m. on Wednesday, May 7, 1958.) 
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PRACTICES AND PROCEDURES 


WEDNESDAY, MAY 7, 1958 


Unrrep STATES SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON Lapor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in the Old 
Supreme Court Chamber, United States Capitol, Senator John F. 
Kennedy (chairman of the subcommittee) presiding. 

Present: Senators Kennedy (presiding), McNamara, Morse, Ives, 
Goldwater, and Purtell. 

Also present: Senator H. Alexander Smith, member of the com- 
mittee. 

Committee staff members present: Stewart E. McClure, chief clerk: 
Roy E. James, assistant chief clerk; John S. Forsythe, general 
counsel: Merton Bernstein, Michael Ber nstein, Ralph ‘Dungan, and 
Ray Hurley, professional staff members. 

Senator Kennepy. The subcommittee will come to order. 

We are delighted to have this morning Senator Watkins of Utah, 
who is going to testify before this subcommittee on the “no-man’s 
land” problem and who has a bill, S. 1723, before the subcommittee. 

(S. 1723 and departmental reports follow :) 


[S. 1723, 85th Cong., 1st sess.] 
A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows : 

Section 6 of such Act is amended by redesignating it as section 6 (a) and by 
adding at the end thereof a new subsection as follows: 

“(b) (1) The Board, in its discretion, may decline to assert jurisdiction over 
any labor disputes where, in the opinion of the Board, the effect on commerce is 
not sufficiently substantial to warrant the exercise of its jurisdiction. 

(2) Nothing in this Act shall be deemed to prevent or bar any agency, or 
the courts of any State or Territory, from assuming and exercising jurisdiction 
over labor disputes or classes of labor disputes over which the Board would de- 
cline, pursuant to paragraph (1) of this subsection, to assert jurisdiction.” 





DEPARTMENTAL REPORTS 


UNITED STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 


Washington, June 20, 1957. 
Hon. Lister HI1t, 


United States Senate, 
Washington, D.C. 
Dear SENATOR HILL: This is in response to your request for a report on 8S. 1723, 
a bill “To amend the National Labor Relations Act, as amended.” 
This bill would authorize the National Labor Relations Board to “decline to 
assert jurisdiction over any labor disputes where, in its opinion, the effect on 
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commerce is not sufficiently substantial to warrant the exercise of its jurisdic- 
tion.” The bill would permit State administrative agencies or courts to assume 
and exercise jurisdiction “over labor disputes or classes of labor disputes” over 
which the Board “would decline,” pursuant to the authority provided in the 
bill, to assert jurisdiction. 

The decision of the Supreme Court in Guss v. Utah Labor Relations Board and 
related cases, by foreclosing any State action in those cases affecting commerce 
over which the Board declines to assert jurisdiction, has confirmed the view 
held by many for the past several years that the States do not have jurisdiction 
over such cases. The Court has pointed out that the area of this jurisdictional 
“no-man’s land” can be reduced either by congressional action, such as along 
the lines proposed by S. 1723, or by the Board “reasserting its jurisdiction.” 

The important consideration, of course, is that there be no area of labor- 
management relations which is left in a “no-man’s land” in which aggrieved 
parties lack any remedy or any forum. I would not favor, however, permitting 
State agencies and courts to determine whether they have jurisdiction on the 
basis of conjecture on their part as to whether the National Board “would de- 
cline” to assert jurisdiction. I would limit the jurisdiction of the States to those 
cases in which the Board has previously declined to assert its jurisdiction. Con- 
gress may also wish to consider specifying within such legislation certain stand- 
ards and limiting the Board’s discretion to decline to assert jurisdiction to those 
cases which fall below such standards. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 
JAMES P. MITCHELL, 
Secretary of Labor. 


SMALL BUSINESS ADMINISTRATION, 
Washington, D.C., August 6, 1957. 
Hon. Lister H1m1, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D.C. 


DeAR SENATOR HiLL: A number of representatives of small-business concerns 
have called my attention to S. 1723, a bill to amend the National Labor Relations 
Act, as amended, introduced by Senator Watkins and referred to your committee. 

I wish to urge early consideration of this or similar legislation to give needed 
assistance to many small firms who presently find themselves denied relief from 
unfair labor practices, because there is no forum available to them to secure this 
relief. 

As I am sure you know, three recent decisions of the United States Supreme 
Court (Guss v. Utah Labor Relations Board, 353 U. 8S. 1; Amalgamated Meat 
Cutters v. Fairlawn Meats, 353 U. S. 20; San Diego Building Trades Council v. 
Garmon, 353 U. S. 26) have held that a State has no power to deal with matters 
within the jurisdiction of the National Labor Relations Board where the Board 
has declined to exercise its jurisdiction, but has not ceded jurisdiction pursuant 
to section 10 (a) of the National Labor Relations Act (29 U.S. C. 160 (a)) em- 
powering the Board to cede jurisdiction to State agencies. These decisions have 
created a twilight zone in which unfair labor practices by either unions or em- 
ployers are not subject to regulation by any agency or court. 

The Supreme Court held that Congress, by vesting in the NLRB jurisdiction 
over labor relations matters affecting interstate commerce, has completely dis- 
placed the State power to deal with such matters. As noted above, this is the 
case even where the Board has declined or obviously would decline to exercise its 
jurisdiction if the Board has not ceded jurisdiction to the State pursuant to sec- 
tion 10 (a) of the National Labor Relations Act. 

The NLRB, in general, has declined to exercise its jurisdiction where, in the 
view of the Board, the matters in question do not have a substantial effect on 
interstate commerce. This practice is particularly significant to the interest of 
small-business, because the activities of smaller concerns often do not have a 
substantial effect on interstate commerce. Thus, many small firms are deprived 
of any forum in which to seek relief from unfair labor practices even though their 
interests are substantially affected. 

To meet this situation, Senator Watkins in S. 1723 proposed that the National 
Labor Relations Act be amended to affirm the NLRB’s exercise of discretion in 
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declining to assert jurisdiction over any labor dispute where the effect on com- 
merce is not substantial, and to provide that, in cases where the Board would 
decline to exercise jurisdiction, nothing in the act shall be deemed to bar any 
State court or agency from exercising jurisdiction over such labor disputes. 
While we have no basis for evaluating the specific provisions of this bill, we 
strongly urge legislation that would eliminate situations in which there is no 
recourse to any agency or court for the remedy of an unfair labor practice. 

The Bureau of the Budget has no objection to the submission of this report. 

Sincerely yours, 


WENDELL B. Barnes, Administrator. 

Senator Kennepy. We are extremely glad to have you, Senator, 
because I know this is a matter to which you have given a ‘good deal 
of thought. I hope you will proceed in whatever manner is satis- 
factory to you. 

Senator Warkins. I appreciate the Senator’s invitation to appear 
before this subcommittee to present my views on this particular 
amendment. 

I also have a statement with respect to trusteeship. 

Senator Kennepy. Fine. 

Senator Warkrns. I am also very much interested in that. My 
people at home are also. 

Senator Kennepy. All right, sir. 


STATEMENT OF HON. ARTHUR V. WATKINS, UNITED STATES 
SENATOR FROM THE STATE OF UTAH 


THE “NO-MAN’S LAND” PROBLEM—THE GUSS DECISION 


Senator Warxrins. This “no-man’s land” bill grew out of the Guss 
case, March 25, 1957. 

At the same time the Guss case was handed down, the Supreme 
Court also handed down decisions on Amalgamated Meat Cutters v. 
Fairlawn Meats, Inc., which arose in Ohio, and the San Diego Build- 
ing Trades Council v. Garmon. 

To lay a correct foundation for this presentation, let me recite the 
facts of the Guss case. This Utah case was P. 8. Guss doing business 
as Photo Sound Products Manufacturing Co. He was engaged as 
a manufacturer of specialized photographic equipment for the United 
States Air Force. The business during the period in question in- 
volved 3 Air Force contracts, 1 for chemical mixers in the amount 
of $84,896.73, 1 for printers in the amount of $37,222.42, and 1 for 
print straighteners in the amount of $29 906.35 (total $152,025.50). 

To perform these contracts for the Air Force, Photo Sound pur- 
chased from sources from outside the State, stainless steel in an 
amount “a little less than $50,000.” The finished products were 
shipped to the Air Force at Wright-Patterson Field, Dayton, Ohio, 
and other Air Force bases, both inside and outside the State of Utah. 

Shortly after the company started operating, the United Steel- 
workers of America, CIO, in December of 1953, filed with the Na- 
tional Labor Relations Board, a petition under section 9 of the Na- 
tional Labor Relations Act for certification of that union as the 
bargaining representative for all the employees of the company, ex- 
cept cleric al and supervisory employees, as defined in the national act. 


25738—58——-28 
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AGREEMENT FOR A CONSENT ELECTION 


At the time for hearing on the petition on January 19, 1954, the 
company and the union entered into an agreement for a consent elec- 
tion to be conducted by the National Labor Relations Board. 

Among other things, , this agreement recited that the employer, 
Photo Sound, was “engaged in commerce within the meaning of 
section 2 (6), (7) of the National Labor Relations Act.” 

The election was conducted by the National Board on April 26, 
1954, and was won by the union, 15 to 11. Under date of May 4, 
1954, the United Steelworkers of America, CIO, were duly certi- 
fied by the National Labor Relations Board pursuant to section 9 
(a) of the National Labor Relations Act. 

There ensued a period of charges and recriminations, interposed 
with collective bargaining sessions. Even before the first bargaining 
session the union filed with the National Labor Relations Board, under 
section 8 (a) (1), (3), and (5) of the National Labor Relations Act, 
a charge of unfair labor practices against Photo Sound. 

This charge was being investigated by the National Labor Relations 
Board during June and July 1954, w hile the collective bargaining 
negotiations were still in progress. 


NLRB JURISDICTIONAL STANDARDS 


In July 1954, the National Labor Relations Board issued the new 
“yvardsticks” which it indicated it would apply to determine whether 
it would, in a particular case, exercise the exclusive jurisdiction 
granted it by Congress (NLRB release No. R-445, July 1, 1954, and 
No. R-449, July 15, 1954). 

Applying this new yardstick, the National Board under date of 
July 21, 1954, declined to consider the matter of the charges filed 
by the United Steelworkers of America, CIO, against Photo Sound. 
Mr. Chairman, I am stating this somewhat in detail because I think 
we really get the significance of what we are talking about that some 
of these facts should be kept rather clearly in mind because you can 
see that even though it is a small matter it does involve yeople who 
work and business, small business, in particular, which oo a right 
to exist and these unions have a right to have the rights. 

In this particular case the union was the loser because of the 
declination of jurisdiction by the National Labor Relations Board. 

Utah board held in favor of the union filing and the union people 


are the ones who lost out. I am quoting now from the National 
Board : 


Further proceedings are not warranted, inasmuch as the operations of the 
company involved are predominately local in character and it does not appear 
that it would effectuate the policy of the act to exercise jurisdiction. I am, 
therefore, refusing to issue complaint in this matter. 

The union, in this notice, was advised that it had the right to a 
review of this action taken by the National Board in declining to 
exercise its jurisdiction, but no such appeal was taken. 


BOARD ACTION 


On July 29, 1954, the union filed substantially the same charge with 
the State board that it had previously filed with the National Board. 
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No complaint was issued by the State board until January 14, 1955, 
and notice of hearing thereon issued the same date. 

At the hearing on the charges before the State board on February 7, 
1955, the company presented its contention that the matter was not 
within the jurisdiction of the Utah board, but within the exclusive 
jurisdiction of the National Labor Relations Board, and objected to 
the introduction of all evidence and other procedings on the same 
grounds. 

At the close of the union’s case, the company renewed its motion 
to dismiss on the ground that the proceedings were not within 
jurisdiction of the Utah labor board. The ruling was reserved on 
the issue by the hearing examiner. 

The hearing examiner ruled that the business of Photo Sound 
atfected intrastate as well as interstate commerce and concluded there- 
from that the State board had jurisdiction. 

Appellant filed its exceptions claiming the matter was exclusively 
within the jurisdiction of the National Board and that the National 
Board had not ceded such jurisdiction. 

The Utah State Labor Relations Board affirmed the ruling of the 
hearing examiner and issued an order directing Photo Sound to cease 
and desist from refusing to bargain collectively with the CIO and 
directing it to take certain affirmative action with respect to certain 
of its ex-employees designated in the order. 


UTAH SUPREME COURT UPHOLDS STATE JURISDICTION 


After a motion for rehearing based upon the same contention, that 
section 10 (a) of the national act precluded State action was denied, 
a writ of review was obtained from the Supreme Court of Utah upon 
a petition alleging that— 


Contrary to the specific grant of exclusive power to the National Labor Re- 
lations Board under said act, the Utah Labor Relations Board has entertained 
a charge filed with it by the United Steelworkers of America, CIO, and issued 
a complaint there on against petitioner. 

That despite the contentions of petitioner concerning the lack of jurisdiction 
of said board, said board, under date of June 21, 1955, issued its decision and 
order relating to the labor relations of petitioner and on June 29, 1955, denied 
petitioner’s motion for rehearing. At all times herein petitioner has contended 
said board was wholly without authority or jurisdiction to act in the matter. 


The only issue briefed or argued to the Supreme Court of Utah was 
the Federal constitutional question. The posture of the case before 
the Utah Supreme Court was thus stated in its opinion as follows: 


The employer obtained this writ of review for the purpose of questioning the 
jurisdiction of the Utah Labor Relations Board. The sole question before 
us is whether the State board may act in relation to a business admittedly 
engaged in interstate commerce and subject to the National Labor Relations 
Act and the National Labor Relations Board when that Board declines, upon 
the grounds stated, to exercise jurisdiction. Guss v. Utah Labor Relations 
Board (296 P. 2d 733, 734). 


The Utah Supreme Court upheld jurisdiction of the State board, 
thus affirming the decision which was in favor of the union. 


—_ SASS ssp ape geen 
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UNITED STATES COURT OF APPEALS ON CEDING JURISDICTION 


At the same time the Court of Appeals for the 10th Circuit (Colo- 
rado, Wyoming, Utah, Kansas, Oklahoma, and New Mexico) in Re- 
tail Clerks v. Your Food Stores (225 F. 2d 659) held: 


Moreover, the refusal by the NLRB to entertain the instant grievance on its 
merits did not of itself alter the pertinent law thereby revesting the State court 
with authority to proceed. Amended section 10 (a) of the act specifically 
provides what this court deems to be the only way State authorities can be 
vested with authority now within the exclusive purview of the act. Unless and 
until there is an express ceding of jurisdiction to a proper State agency, ex- 
clusive jurisdiction remains in the Federal agency. For sake of order such 
must be true. Otherwise, an interminable problem of determining jurisdiction 
would exist, throwing needless confusion into an area clearly preempted by 
Congress. (225 F. 2d 659, 653.) 


Thus in Utah, depending upon whether the issue was before a State 
or a Federal court, different results would be obtained. 

The United States Supreme Court in the Guss case reversed the 
judgment of the Utah Supreme Court. 


FACTS OF GUSS CASE 


Mr. Chairman, the committee should have before it the facts of 
the Utah case so it may be seen just what the United States Supreme 
Court reversed, and that is my reason for stating it somewhat in 
detail. 


The best recital of the charges and rulings is set forth in the inter- 
mediate report of Trial Examiner Robert J. Shaughnessy : 


THE UNFAIR LABOR PRACTICES 
1. THE DISCHARGES 


1. Charles Illsley was employed by the respondent* in October of 1953. The 
following month he signed a union authorization card. He became active imme- 
diately in promoting the union among fellow employees. He acted as a union 
observer at the time of the NLRB election. He later became a member of the 
union negotiating committee and grievance committee. He participated in 
virtually all negotiations that were held between the company and the union 
vntil negotiations ceased. Illsley was discharged in August 1954 after nego- 
tiations had broken off and the NLRB had refused to issue a complaint. 

After the advent of the organization campaign it seems from all the evidence 
that a general attitude of antiunion conduct developed on the part of manage- 
ment toward the infant union. 

Negotiations were not satisfactory. The respondent failed to give proper 
attention to the request of the union for meetings or discussions on grievances. 
Since Mr. Illsley was spearheading the union movement in all these fields, it 
follows that because of the genera] antiunion attitude of the respondent they 
were most anxious to see him discharged. 

In point of seniority in his classification he was the oldest employee of the 
respondent. His successor was another employee of the respondent that did 
not work for Photo Sound but an entirely separate operation that the re- 
spondent maintained elsewhere. 

The referee finds and concludes that Charles Illsley was discharged solely 
because of his activities for and on behalf of the complainant union. 

2. Gary Watrous was employed as a clerk and stock recordkeeper in the 
production shop and had been so employed since July 15, 1953. Mr. Watrous 
had attended a meeting of the union at which the respondent’s manager, Mr. 


1 At the hearing before the Utah Labor Relations Board Photo Sound Products Manu 
facturing Co. (the appellant herein) was designated as the respondent, and United Steel 
workers of America, CIO, was designated as the claimant and petitioner. 
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Garber, spoke. He had met in cars outside respondent’s place of business with 
the union representative, Mr. Mullet, and had been observed by Mr. Garber, 
who also knew the request for meetings were reasonable as to number, time 
and place. 


For these reasons the record supports a finding that the respondent has since 
on or before refused to bargain collectively with the duly designated repre- 
sentative of their employees. 


The Utah Labor Relations Board, on June 21, 1955, affirmed the 


trial examiner’s rulings and adopted as its own the findings of fact 
as made in the Intermediate Report and Recommended Order. 


UNITED STATES SUPREME COURT ON “NO-MAN’S LAND,” 1957 


In the concluding paragraphs of March 25, 1957, United States 


Supreme Court decision, Chief Justice Warren, speaking for the 
Court, stated : 


We are told by appellee that to deny the State jurisdiction here will create a 
vast “no man’s land,” subject to regulation by no agency or court. We are told 
by appellant that to grant jurisdiction would produce confusion and conflicts 
with Federal policy. Unfortunately, both may be right. We believe, however, 
that Congress has expressed its judgment in favor of uniformity. Since Con- 
gress’ power in the area of commerce among the States is plenary, its judgment 
must be respected whatever policy objections there may be to creation of a 
“no man’s land.” 

Congress is free to change the situation at will— 


and that is why I commented in the speech on the floor of the Senate 
that we were practically invited to get busy and take care of the 
situation. 

Then this significant statement : 


In 1954, the Senate Committee on Labor and Public Welfare recognized the 
existence of a “no man’s land” and proposed an amendment which would have 
empowered State courts and agencies to act upon the National Board’s declina- 
tion of jurisdiction. 

The National Labor Relations Board can greatly reduce the area of the “no 
man’s land” by reasserting its jurisdiction and, where States have brought their 
labor laws into conformity with Federal policy, by ceding jurisdiction under 
section 10 (a). 

The testimony given by the Chairman of the Board before the Appropriations 
Committees shortly before the 1954 revisions of the jurisdictional standards 
indicates that its reasons for making that change were not basically budgetary. 
They had more to do with the Board’s concept of the class of cases to which it 
should devote its attention. 

The judgment of the Supreme Court of Utah is reversed. 


And that is the case where the union lost out finally in this matter. 

The result of this decision therefore was to recognize that the 
United Steelworkers had been aggrieved but to deny them a forum 
in which to seek redress. 


CONGRESS HAD OPPORTUNITY TO RESOLVE PROBLEM 


It is a bit ironical that I am here today citing the Guss case as a 
mae for adoption by this committee of the language of my bill, 

. 1723, since the Supreme Court in deciding the Guss case cited this 
i anguage from the Senate bill, S. 2650, of the 83d Congress as a reason 
for its decision. 

That was the case which Mr. Justice Warren referred to saying it 
was before the committee. 


ARABI in TTT an 
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That language—in fact it had been reported out by the committee— 
that language and the text of S. 1723 are substantially the same. 


I refer to the final paragraph of the Court’s opinion and footnote 
No. 16: 


* * * Tn 1954 the Senate Committee on Labor and Public Welfare recognized 
the existence of a “no-man’s land” and proposed an amendment which would 
have empowered State courts and agencies to act upon the National Board's 
declination of jurisdiction * * *. 

The effect * * * of the Board’s policy of refusing to assert its jurisdiction 
has been to create a legal vacuum or “‘no-man’s land” with respect to cases over 
which the Board, in its discretion, has refused to assert jurisdiction. In these 
eases the situation seems to be that the Board will not assert jurisdiction, the 
States are forbidden to do so, and the injured parties are deprived of any forum 
in which to seek relief (S. Rept. No. 1211, 88d Cong., 2d sess., p. 18). 

The minority agreed that “When the Federal Board refuses to take a case 
within its jurisdiction, the State agencies or courts are nevertheless without 
power to take jurisdiction, since the dispute is covered by the Federal act, even 
though the Federal Board declines to apply the act. There is thus a hiatus— 
a “no-man’s land”—in which the Federal Board declines to exercise its juris- 
diction and the State agencies and courts have no jurisdiction (id., pt. 2, p. 14). 


The committee’s bill, S. 2650, was recommitted (100 Congressional Record 
6203). 


UTAH 1 OF 10 STATES HAVING LABOR BOARDS 


Mr. Chairman, my appearance completes a 360° ride on this merry- 
go-round. This language has gone from the committee to the court 
and back to the committee. 

As the committee is aware, Utah is 1 of 10 States having State 
labor boards. S. 1723 is so drafted as to provide a forum for all ag- 
grieved parties denied jurisdiction before the NLRB. 

In Utah and nine other States the remedy will commence with the 
State board and in those other States not now enjoying the benefits 
of a State board the remedy shall commence with the State courts. 

I have heard no objection to the proposal to rescue these people 
from this legal “no-man’s land.” I sincerely believe this inequity will 
be corrected. I cannot urge too strongly that it be done now while 
there is yet time to obtain approval from the other House, before ad- 
journment. 

May I say it is long overdue. This was a defect that appeared 
early and it should have been corrected a long time ago and I do not 
need to dwell on the reasons. 

I think I pointed them out rather clearly in the discussion on the 
floor of the een and that record of course is before the committee 
and I am sure the chairman will remember the interchange we had 
upon that particular matter. 

My bill isa suggested solution. 

Senator Ives, a distinguished member of the Labor Committee, 
also has a proposal to remedy this defect pending before the subcom- 
mittee. I leave it to the discretion of you gentlemen of the committee 
who are experts in this field the difficult job of deciding upon the 
preferential language. 

TRUSTEESHIP 


I have this one other matter that I mentioned at the beginning of 
my statement that I want to direct to the attention of this committee. 

I wish to discuss a problem that arose recently in Utah regarding 
trusteeship. 
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The subcommittee heard at length yesterday from Professor Cox, 
of Harvard Law School, a recognized gentleman in the field of labor 
law. He devoted a considerable portion of his time to the question 
of trusteeships and abuses possible thereunder. 


LOCAL 222, TEAMSTERS UNION 


Recently in Utah certain members of Local 222 of the International 
Teamsters Union became vocal on the abuses perpetrated under the 
trusteeship that has existed over their local for 20 years. 

Out of expressions of concern voiced by one such member came a 
threat delivered to him in typical gangland style which caused him 
to employ counsel. That threat is the subject of a letter dated April 
25, 1958, addressed by the attorney to Senator McClellan. 

Because the letter deals with the question of existing abuse of the 
trusteeship principle, I would like to read it: 

Itisas follows: 

APRIL 25, 1958. 
Senator JoHn F. McCLe.ian, 
Senate Office Building, Washington, D. C. 

DesaR SENATOR: I represent Mr. Walter Plenkinton, a member of the local 
teamster union No. 222. Mr. Plenkinton is employed as a line driver for Garrett 
Freight Lines. 

Recently he and a number of his associate employees who are also members of 
local No. 222 have become concerned about the fact that this local is in receiver- 
ship to the international union and has been so for a period of 20 years. Because 
of this arrangement, the officers of the union are appointed by the executives of 
the international union and the members have no voice in local union affairs or 
the decisions that are made on behalf of the union from time to time. 

There is also a question in their minds as to the disposition of funds that have 
been paid to the union as dues since it has been in receivership. 

The reason for writing you this letter is that at 1 a. m., on the morning of 
April 24, Mr. Plenkinton was walking into his residence after returning from a 
trip to Denver for his employer and was accosted by an individual who stated 
that he knew that Mr. Plenkinton had been agitating for a change in the local 
union situation; that if he did not cease his activities his children “might be run 
over” or that “acid would be thrown in his wife’s face.” That a cessation of 
Plenkinton’s activity was in the nature of insurance, that those things would 
not happen. This man introduced himself as an insurance agent. 

This matter has been reported to the local police authorities and we felt that 
your committee would be interested in this incident. To my knowledge, this is 
the first time that such has occurred in Salt Lake City. Your committee may 
also be interested in investigating the large amounts of money that have gone 
through this local union since it has been in receivership. In addition, there 
have been a number of real-estate transactions involving union property which 
would probably bear investigation. 

Mr. Plenkinton’s sole reason for consulting with me was to ascertain whether 
or not something could be done to get the control of the union back into the hands 
of its members. 

We will be pleased for an opportunity to assist you further in any way, or to 
provide any additional information that you may require. 

Very truly yours, 
HANSON, BALDWIN & ALLEN, 
Rex J. HANSON. 


Senator Gotpwater. What was the date on that, Senator ? 

Senator Warkrns. That was dated April 25, 1958. 

Mr. Hanson is a very prominent, able lawyer of Salt Lake City, 
Utah. 

Mr. Chairman, that letter points up more clearly than anything I 
could say as to the general need for this type of legislation and I have 
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reference to some of the amendments which have been proposed with 
respect to trusteeship. 


1 do wish to ask that the chairman carry with him to Senator Mc- 
Clellan this most sincere request that Mr. Plenkinton’s problem receive 
prompt attention by the rackets committee. 

I am requesting of Senator McClellan that a staff investigator be 
sent to Salt Lake City to speak with Mr. Plenkinton and five others 
whom I have named in my letter to the Senator, a copy of which is 
attached to my statement for the information of this subcommittee. 

It isas follows: 

May 6, 1958. 
Hon. JoHNn L. MCOLELLAN, 
Chairman, Select Committee on Improper Activities in the Labor or Man- 
agement Field, United States Senate, Washington, D.C. 

Deak JOHN: On April 25 last, Rex Hanson, attorney, for Mr. Walter Plenkin- 
ton, wrote you respecting threats on the life and well-being of the children and 
wife of his client. 

Since that letter was prepared and sent to you, I have been furnished a copy 
of that correspondence by Mr. Hanson together with a supplementary list of 
five additional members of that local who will join Mr. Plenkinton in giving 
your committee evidence upon which to judge the mismanagement of their union, 
and the abuses resulting from 20 years of trusteeship. 

I am fully aware of your tremendous workload and the hundreds of similar 
requests you must receive; and were it not for the goon-squad tactics employed 
in this instance and the cowardly threat made to the safety of this man’s wife and 
family, I would not make this a personal request, but the situation is critical. 
These people need the investigation and protection that your committee can afford. 

Therefore, in behalf of these men, their families, and the people of Utah, I 
request you to direct one or more investigators to conduct a field study of this 
complaint with the aim of securing additional testimony from these men and 


others as to the need for dissolution of the perpetual trusteeship which strangles 
their local Teamsters Union. 
Their names are: 
1. Walter R, Plenkington, 354 South Fifth East, Salt Lake City (employed as 
line driver by Garrett Freight Lines) 
2. Arthur Clayton, 321 South Fourth East, Salt Lake City (employed as bakery 
truck driver by Royal Bakery ) 


3. Arthur A. Eichers, 1123 West Third North, Salt Lake City (employed as 
truck driver by Continental Baking Co.) 


4. Chester M. Frier, 8039 South Seventh East, Sandy, Utah (employed by 
Garrett Freight Lines) 


. Wallace Titmus, 1151 Stewart Street, Salt Lake City (employed by Cantlay- 
Tanzola as line driver) 


6. Harold E. Robinson, 2190 Westminster Avenue, Salt Lake City (employed by 
Garrett Freight Lines) 

All six of these men are members of Local 222 of the Teamsters 
Union and will testify to abuses in their local, if called upon by the 
committee. 

When asked for the name of the trustee of their local, these men 
were unable to reply. A call to the industrial relations office devel- 
oped that the present trustee is a fellow residing in Los Angeles. 

This situation has existed for 20 years, and the members of this 
local need help in getting control of their union where it belongs—in 
the hands of the Utah membership. 


wo 


EXTENDED TRUSTEESHIPS 


I recommend no language to correct this and other abuses per- 
petrated under extended trusteeship, but I do request that the com- 
mittee members consider this example when drafting legislation to 
deal with the problem of trusteeships. 
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It goes without saying that these six Teamster members will be 
happy to appear at the subcommittee’s request if their testimony 
would be of further enlightenment. 

I know I express their appreciation along with my own when I 
thank the chairman and the members for this opportunity to appear. 
These teamsters join me likewise in pleading for remedial legislation 
which must start in this subcommittee. 

I thank the committee for this opportunity. 

Senator Krennepy. These letters will be forwarded at your request 
to Senator McClellan. I think you are going to write him too, are you 
not ¢ 

Senator Warkrns. I would appreciate that very much. 

Senator Kennepy. Do you have any proposal for trusteeships or 


are you merely talking about having the McClellan committee inves- 
tigate it? 


REDUCE FEDERAL PREEMPTION OF LABOR RELATIONS 


Senator Warkrins. I am suggesting that amendments to the Taft- 
Hartley Act be adopted, be ree ‘ommended by this committee, that an 
amendment. be prepared by this committee which will give greater 
local control of these unions. 

I think this trusteeship sort of thing ought to be terminated. This 
idea of having receiverships by agreement is something new to the 
Jaw as far as I am concerned. I have practiced quite a : while but eM 
seems to be common practice in some unions of the country. 

Senator Kennepy. Is the labor law of Utah similar to the Taft- 
Hartley Act? 

Senator Watkins. I think it is. 

Senator Kennepy. Is it similar 

Senator Warkrins. I never have had practice in the labor field, so 
T am not too familiar with the details of that law. 

I have been away now for some 12 years. 





DIFFERENCE IN STATE LABOR-RELATIONS LAWS 


Senator Kennepy. What is your opinion, Senator, of these cases 
where the law of a State may be different, for instance, on union 
security arrangements from the national law. If the NLRB cedes 
jurisdiction, even though it has competence within the field, and a 
State law on union security, for ex xample, is entirely different from the 
Federal law, do you think that that situation is a healthy one? 

Senator Watkins. Well, I think whatever the law is in the States 
ought to be obeyed. 

Senator Kennepy. The matter, however, comes under the juris- 
diction of the Federal Government ? 

Senator Warxkins. Well, it may be under the jurisdiction to begin 
with, but if the National ‘Labor’ Relations Board cedes jurisdiction 
to the State or refuses to exercise jurisdiction, then there is no reason 
why on earth the State should not proceed. 

If they do not like the State law there is a legal way and a lawful 
way to change it. 

As long as it is in effect, it ought to be complied with. 
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MOST STATES HAVE NO APPROPRIATE LEGISLATION 


Senator Kennepy. Well, only 12 States have labor-relations acts. 
What would happen in the other States? They will still be in a “no- 
man’s land,” won’t they ¢ 

Senator Warxins. Yes, they will and I would suggest of course 
that if people in their States are interested they will get busy and 
pass labor laws. 

Senator Kennepy. Now it is possible under section 10 (a) of the 
Taft-Hartley Act for the Board to cede jurisdiction to any State 
labor board now unless—and I quote from the Taft-Hartley Act— 
provisions of the State or Territory or statute applicable to the determination 
of such case by such agency is inconsistent with the corresponding provisions of 
this act or has received a construction inconsistent therewith. 

So it is possible for the Board to cede jurisdiction now so long as 
the State law is not inconsistent with the national law. 

What I am concerned about is that the Federal Government has a re- 
sponsibility in an area but because of either workload or other reasons, 
the Government cedes jurisdiction to the State. 

The State either does not have a law—and after all, in two-thirds of 
the cases it does not even have a law, therefore the problem would not 
be of concern to them—or it cedes jurisdiction to States where the law 
is more stringent or the Federal law is different. 

I know the case of a company or a union which is caught in between, 
which is unable to get the National Labor Relations Board to assert 
jurisdiction or which is unable to get the State board to assert juris- 
diction because of a court decision does present us with a serious 
problem. 

On the other hand, we have the question of the Federal Government 
yielding jurisdiction and no State being willing to accept it, as is the 
case in two-thirds of the cases. In at boast two-thirds of the 12 that 
do accept it we have State laws that are inconsistent or directly op- 
posite to the national law. 

So it is a complicated problem for us. 

Do you have any comment on that? 





CESSION OF JURISDICTION TO STATES 


Senator Warkins. I admit it is a complicated situation, but I do 
not think it is one impossible of solution. 

I do not happen to be a specialist in the field of labor law, but I 
am quite certain that proper attention, if it is given by this committee 
and its staff of experts—and it has a staff of experts, I am advised— 
ought to be able to work something out to take care of situations of 
that kind, and if the States, of course, do not proceed to have laws 
of their own, why then the labor law, our national labor law, ought 
to be amended to take care of a situation of that kind. 

But where a State does have labor laws and a controversy arises 
having a minimum of interstate interest, causing the National Board 
to feel it ought not to assume jurisdiction, then just because the State 
laws are different from the Federal, I see no reason why the National 
Board should not cede jurisdiction, or authority should not be pro- 
vided in a proper act that the State could go ahead with its 
jurisdiction. 
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Senator Kennepy. The point is that two-thirds of the States are 
= concerned enough about this problem themselves to develop State 

aws. 

Senator Warxrins. I am suggesting 

Senator Krennepy. State labor relations act? 

Senator Warxins. Well, I do not intend to enter into a technical 
discussion. Of course, in my State the law is very much the same 
as the national act, and I am only talking about my own State at the 
moment. We have had a bad situation there. We have a union in 
this case, and it does not make any difference to me, either union or 
management should have their day in court, and I feel the union has 
been injured in this case by the refusal of the National Labor Rela- 
ree Board to cede this case after it declined to take jurisdiction 
itself. 

When we get that kind of a situation we certainly ought to move 
on it and we should have moved a long time ago. We should have 
moved in 1954, right after this case was declined. And on their report 
this committee made to the Congress it should have been acted upon, 
and favorably acted upon, even if they could not adopt a general 
program, general amendments, they certainly ought to have taken 
this one. 





NECESSITY FOR CONGRESSIONAL ACTION 


Senator Kennepy. I will say to the Senator that you also get cases 
of where the union might be subject to the State law and the employer 
subject to the Federal law. 

It would be possible for the Board not to entertain a representation 
petition by a union for election, among the same employers as indi- 
vidual establishments; so that it is possible because of the standards 
the Board has set up for the State law to be applicable to the union 
in a case and the Federal law applicable to the employer. 

The point of the matter is that I think it is of concern to the Con- 
gress and as you suggest, the Supreme Court did put it back on us, 
whether we should not insist that the National Labor Relations Board 
assert jurisdiction or whether we should provide that the State laws 
should either come into harmony in these areas, the “no-man’s land” 
area, with the Federal law. 

But just to permit the National Labor Relations Board to yield 
jurisdiction, when in two-thirds of the States there is no act that will 
fill the gap, and in at least two-thirds of the remaining States the act 
is inconsistent with the Federal law, seems to me not a very happy 
solution. 

Senator Warkins. Well, it is not a very happy one. But I think 
we can correct that in States that do not have any labor laws whatso- 
ever. I think probably we ought to require the National Labor Rela- 
tions Board to go ahead with jurisdiction. I do not think they should 
be denied the rights simply because the State has not acted. 

If it is right for the larger groups to have their matters adjudi- 
cated outside of the courts themselves, to start with, at least, why then 
that ought to extend to all citizens of the United States and if the 
States do not—— 
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Senator Kennepy. Of course the problem is that the NLREB is over- 
burdened and they say these cases do not affect commerce sufficiently 
to cause them to consider them. 


COMPREHENSIVE JURISDICTION OF NLRB 


Senator Watkins. I think first of all the definition of “commerce” 
was broadened entirely too much. 

I think that is one of the reasons we are in trouble and why we 
have got such a big job. If they had left it on an ordinary definition 
of what interstate « commerce is we probably would not have had that 
trouble. 

Senator Kennepy. I am not sure we are going to be in position to 
rewrite that. 

Senator Warxrns. Well, it is in the jurisdiction of Congress. We 

may not be able to do very much about it but that does not mean we 
could not if we had the will to do it. 

Senator Kennepy. Senator McNamara? 


TEAMSTER UNION TRUSTEESHIPS 


Senator McNamara. Mr. Chairman, I just had called to my atten- 
tion the list of unions that have been relieved from trusteeships by 
the Teamsters which is, it appears—one of the staff has a list, about 
half of the unions they had in trusteeship. Local 222 is in a cate- 
gory that indicates they are studying it at this time apparently with a 
view of adding that to the list that they have relieved from trustee- 
ship, and this is quite an improvement in the Teamsters. This all 
came about since Congress got into the area of trusteeships and it is 
having some effect. 

Senator Warxins. I am glad to note something has prodded them 
to look at this situation. 

Senator McNamara. There is no question about that. This is from 
a recent issue of the Teamsters magazine, so apparently it is true. 
That is the only comment I have at this point, Mr. Chairman. 

Senator Kennepy. Senator Purtell ? 


““NO-MAN’S LAND” 


Senator Purreti. Senator, I regret I was not here at the begin- 
ning of your testimony. U nfortunately, as you know, we have several 
meetings scheduled at the same time, and this is one of those mornings. 

However, I have been reading through as rapidly as I might, some 
of your testimony here, and I judge that what you are saying is that 
since the National Labor—actually some of the States find themselves 
in this position do they not: That they had no way of knowing 
whether—initially any way—whether or not the National Labor Re- 
lations Board would, in fact, act in some of these areas. 

They elected not to, they can but they lack the time, the manpower, 
and in many other instances have reasons for not acting in that area. 


STATE CODES 


Now some of the States at first had not been alerted to that but 
now I would imagine they do know that and I would hope that some 
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States might pass legislation covering this area commonly described 
as “no-man’s land,” but it is a fact that while they may not have laws 
similar to the National Labor Relations Act, that they do have codes, 
do they not, in most States, covering many ‘of the things that would 
be covered by the proposed legislation that you are discussing now ? 

Senator Warxrns. I assume they do. As I say, I am not a spe- 
cialist in this field; I have had no occasion to check this code but I 
assume just from general reading they do have codes in many States 
that certainly affect generally labor rights or activities. 

Senator Purrert. What you are saying in effect we want some 
area in which some action can be had, if the National Labor Relations 
3o0ard wants to act that is fine? 

Senator Warxrns. We had a case where there was a controversy 
and no one can settle it. 

The National Board was given the opportunity to do so, but would 
not do so. It could have gone ahead. It had jurisdiction and it 
would not cede to the State and the State could not go ahead, and the 
Supreme Court—they did go ahead in the State as a matter of fact. 
The Utah Supreme Court held they had the authority and the Su- 
preme Court of the United States reversed it and invited this Con- 
gress to get busy and correct the situation, 

That is all I am pleading for. 

Senator Purrety. That is exactly what we are addressing ourselves 
to, among other things, in these hearings. 

Senator Warxins. That is correct. 

Senator Purretn. Thank you. 

Senator Warxkins. I may be pardoned for saying this before this 
subcommittee, we missed a good opportunity the other day, a few 
days ago, to correct that situation. That did not impinge on anything 
else. It was just one of those things we could have taken care of 
right there and then. 

Any opportunity to come along to correct a situation of that kind 
we ought to have taken. 

I thank the subcommittee. 

Senator Kennepy. Senator Goldwater ? 

Senator Gotpwater. I want to congratulate Senator Watkins on 
this bill. Ithink Iam on the bill, I am not certain. 

Senator Warxrns. I think you are a cosponsor. 


USE OF STATE COURTS IN LABOR RELATIONS 


Senator Gotpwater. If I was not, I certainly will do everything I 
can to see that it becomes part of the legislation. It is a field which 
long has been barren and one that the anremne. | Court, while not 
directly asking for legislation in this field, in the Garner case it. cer- 
tainly tossed the ball up in the air for somebody to catch and Utah 
caught it and passed on the Guss case on up to the Supreme Court, and 
the language that you have read of the Supreme Court indicates again 
that the Supreme Court wants action in this field, or suggests action 
in this field. 

Now one thing I would like to ask the Senator : 

Recognizing that only 12 States have labor relations laws, is it not 
true that all 48 States still have courts? 

Senator Warkins. Well, of course, that is obvious, they do. 
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Senator Gotpwater. And is it not possible to believe that a court 
could decide these cases just as well as the National Labor Relations 
Board ¢ 

Senator Watkins. Well, they used to decide them before they had 
a National Labor Relations Board. 

Senator Gotpwater. And we did not have any trouble with the 
courts’ decisions, did we ? 

Senator Warkins. Well, not everybody agreed with them, but I 
think on the whole the people got along fairly well. 

We developed a great country under the laws we had before we got 
into a lot of these new commissions and new tribunals. 


STATE'S RIGHT TO ACT 


Senator Gotpwater. You said—and I may have misunderstood you, 
and if I did I would want the record to be corrected—did you say that 
where the Federal Government will not act the States should have the 
right to act ? 

Senator Watkins. That is what I said. 

Senator Gotpwater. I thought I heard that. 

Senator Warxrns. That is right. That is what this bill proposes, 
if the Federal Government does not act then in those cases the States 
may act. 

Senator Gotpwater. But do you see any urgent need for the two- 
thirds of the States who have not seen fit to pass labor-relations laws 
to pass them, just because the Federal Government says they will not 
use their powers in certain fields ? 

Senator Watkins. Well, I do not know. Obviously, I would not 
know the situation in these other States, not having specialized in the 
labor field, so I would not know the necessity of them. 

I would not know what their situation is. 

There must be some good reason why they have not passed similar 
acts to the Taft-Hartley Act in those States. Probably they are 
getting along very well the way they are doing now. 

Senator Gotpwarter. I suspect that is the reason, and a State should 
have a right to do what they want to. 

Senator Warxins. Well, after all issaid and done, that is the Ameri- 
can system, the will of the people prevails, and in the States the will 
of the people of the States should prevail, and if they want something 
done why they can have it done through the people they send to their 
own legislatures. 


IMPORTANCE OF RESOLVING “NO-MAN’S LAND” PROBLEM 


Senator Gotpwater. The important thing to remember, I think, in 
this bill, is not all of the legal ramifications of State labor-relations 
law versus the Federal labor-relations law, but to remember that we 
have a great void here that can put out of business either a union 
or management where the National Labor Relations Board will not 
take jurisdiction because either of the size of the case or because they 
feel it is not important enough to act on. 

I think we have got to keep that before us, and not try to slough 
off to the Federal Government the responsibilities the States want to 
hold but to put with the State the right to act in these cases, whether 
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it is by court or by the passage of labor-relations laws that can be 
acted on and interpreted by State courts. 

The important thing is to get relief in an area that has needed 
relief for a long time. 

Senator Warxrns. I certainly agree with the Senator. 

Senator Gotpwarter. I thank the Senator. 

Senator Kennepy. The Senator from Oregon ? 

Senator Morse. I have not had a chance to read the statement and 
I will pass. 

Senator Kennepy. I want to thank the Senator. 

I want to say though—Senator Smith, do you desire to question the 
witness ? 

PREVIOUS COMMITTEE ACTION ON PROBLEM 


Senator Smiru. I feel, not being on the subcommittee, I will pass 
questioning, but I do want to say to the Senator that, as a member 
of the full committee, I welcome him here and thank him sincerely for 
bringing this important matter to our attention, and I would like to 
comment also that in the Taft-Hartley amendment reported out before 
this point was covered, it was along the lines of the legislation you 
suggested this morning. 

But, of course, that was not passed by the Senate, so it is a matter 
of great importance. I am sure we must consider it in our delibera- 
tions in reporting our bill now. 

Senator Warxrns. I thank the Senator, and I also appreciated the 
fact he was one of the cosponsors on this bill that I introduced covering 
this same subject matter. 

Senator Kennepy. Senator, thank you very much for coming be- 
fore the subcommittee. 

Senator Warxkins. Thank you. 

Senator Kennepy. We appreciate your testimony, and I think, as 
this was one of the areas recommended for action by the McClellan 
committee, that you and your bill have given us a basis for considering 
this matter. 

The next witness is Joseph Di Fede, president of the Association 
of State Labor Relations Agencies and chairman of the New York 
State Labor Relations Board. 

Mr. Di Fede. 


STATEMENT OF JOSEPH DI FEDE, PRESIDENT OF THE ASSOCIATION 
OF STATE LABOR RELATIONS AGENCIES, AND CHAIRMAN OF 
THE NEW YORK STATE LABOR RELATIONS BOARD, ACCOMPANIED 
BY PHILIP FELDBLUM, GENERAL COUNSEL, NEW YORK STATE 
LABOR RELATIONS BOARD 


Mr. Di Fever. Thank you, Senator. 

Senator Kennepy. It is a pleasure to have you here. 

Senator Ives, a member of the subcommittee, has been very in- 
terested in this problem and I know it is of special interest to New 
York. 

We are delighted to have you here to give us expert testimony in 
this matter. 

Mr. Dr Fepe. Thank you very much, Mr. Chairman, and members 
of the committee. 
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In the first place, I should like to express my sincere thanks for 
your kind invitation to be here today. As you know, this is a problem 
which is very much in the forefront of today’s doings, and I hope 
we can contribute something to the deliberations of the committee. 

As you have suggested, Mr. Chairman, I am appearing before you 
as president of the Association of State Labor Relations Agencies 
and as chairman of the New York State Labor Relations Board. 

The association is composed of the labor-relations agencies of the 
States of Connecticut, Massachusetts, Michigan, New York, Oregon, 
Pennsylvania, Rhode Island, Wisconsin, the Territory of Hawaii, and 
the Commonwealth of Puerto Rico. 

We have representatives here today from some of these agencies. 
We have the distinguished chairman of the Wisconsin Labor Rela- 
tions Board, Mr. Lawrence Gooding; Mr. Francis M. Reagan, labor 
examiner, heading the division of labor elections of the State of 
of Oregon; Mr. Michael J. Crosetto, chairman of the Pennsylvania 
Labor Relations Board, State of Pennsylvania; the general counsel 
of the Massachusetts Labor Relations Commission, Mr. Daniel Col- 
lins; and, of course, we have Mr. Philip Feldblum, our very distin- 
guished general counsel in New York. 

It may be, if time permits, Mr. Chairman, that Mr. Gooding and 
Mr. Reagan may want to add a few remarks of their own, That is 
entirely up to you 

Senator Kennepy. We would be delighted to have them all stand 
up—the ones you identified. 

Mr. Dr Fepe. Very good. 

Mr. Gooding is the chairman of the Wisconsin board; Mr. Crosetto 
is the chairman of the Pennsylvania board; Mr. Reagan is the agent of 
the Oregon board; Mr. Collins is general counsel of the Massachusetts 
board; and Mr. Feldblum, to my left, is our general counsel in New 
York. 


Senator Kennepy. Fine. We are delighted to have them all here. 


ye eS we TD 


THE “NO-MAN’S LAND” PROBLEM 


Mr. Dir Fepe. There presently exists an area in which thousands of 
labor disputes are subject to neither Federal nor State regulation, in 
\which the parties have no forum to be heard, and in which activities 
\unlawful under both Federal and State law are regulated by neither. 
\ This situation was noted in the first interim report of the McClel- 

an committee. Manifestly, the existence of such an area, in which 
the parties to labor disputes have no forum, relegates them to the 
use of industrial and economic warfare, a result obviously contrary 
to the public policies and best interests of the Nation and of the States. 

In this statement, I will treat, briefly, (1) the events which led to 
this unfortunate situation, (2) the extent and nature of the “no-man’s 
land”, and (3) proposed remedies. 

The National Labor Relations Board has power, in its discretion, to 
decline jurisdiction over labor disputes which, while within its statu- 
tory reach, do not affect interstate commerce sufficiently to warrant 
_ the exercise of Federal power ( VZRB vy. Denver Building Trades 

Council, 341 U.S. 675). 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 437 


NLRB JURISDICTIONAL STANDARDS 


In 1950 and 1954, the National Board established jurisdictional 
standards under which it declines to exercise jurisdiction over many 
labor disputes affecting interstate commerce, on the ground that such 
— are predominantly local in character (NLRB 19th Annual 
Re pan P ree 

$37 th National Board and the New York State Labor Rela- 
ae a reached an understanding as to the practical allocation 
of cases between them (Bethlehem Steel Company v.N. Y.S.L.R.B., 
330 U.S. 767, at 784). 

By that agreement, the boards, in substance, divided the field so as to 
leave to the National Board the interstate industries, while leaving 
predominantly local and borderline situations to the State board. 

The two boards continued to operate under this agreement for al- 
most 10 years. That entire period was characterized by harmonious 
relations and complete cooperation. Similar arrangements were in 
effect between the National Labor Relations Board and other State 
agencies. 

In 1947, the decision of the Supreme Court in the Bethlehem Steel 

sase, Supra, raised some doubt as to the validity of such agreements. 
i order to eliminate any doubt as to their propriety, a provision was 
inserted in section 10 (a) of the Taft-Hartley Act (29 USCA 141, et. 
seq.), authorizing the National Board to cede jurisdiction over local 
matters to State boards— 
unless the provision of the State or Territorial statute applicable to the deter- 


mination of such cases by such agency is inconsistent with the corresponding 
provision of this act or has received a construction inconsistent therewith. 


LIMITS ON BOARD’S POWER TO CEDE JURISDICTION 


Unfortunately, this proviso, which was enacted to enable State ac- 
tion, has operated to preclude any possibility of collaboration between 
the National and State boards. This has resulted, in large part, from 
the statutory requirement of consistency, which, in the past, has been 
interpreted to leave the National Board little discretion to enter into 
cession agreements with State agencies. 

This is an interpretation, Mr. Chairman, of course, which is not 
shared by all of us, the interpretation of the language in section 
10 (a), but that has been the effect of it up to the present time. 

The effect of section 10 (a), however, has not been limited to elimi- 
nating cession agreements. The section also is the basis of the Seatel| 
Supreme Court ‘decisions in the Guss and related cases,” that Statel/ 
courts and State boards may not act, even where the National Board/ 
declines jurisdiction. 

This preclusion of all State power stems from the Supreme Court’s 
holding that section 10 (a) provides the sole means by which juris- 
diction may be transferred to, or exercised by, the States. 


PRESENT SITUATION 


At present, therefore, the situation is this: The National Labor/ 
Relations Board has exclusive jurisdiction over labor disputes affect-/ | 
2Gusas v. Utah Board, 353 U. S. 1; San Diego B. T. C. v. Garmon, 353 U. S. 26; Amal. 
Meat Cutters v. Fairlawn, 353 U. 8. 20. 

25738—58—— 29 
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ing interstate commerce; the National Board has not ceded jurisdic- 
tion to any State or Territorial agency; and both State boards and 
State courts are without jurisdiction to act even in those cases in 
which the National Board declines jurisdiction on the very ground 
hat the matters involved are predominantly local in nature and do 
not warrant the exercise of Federal power. 
| The Supreme Court has stated that this problem is not one for 
judicial intervention, but that the power to eliminate the “no-man’s 
land” lies with Congress.* 

The “no-man’s land,” thus created, is bounded on one side by the 
National Board’s jurisdictional standards, and on the other by the 
furthest reach of the Federal power over interstate commerce. 

The extent of the unregulated area cannot be determined precisely, 
but it is significant, in this regard, that 90 percent of the business 
enterprises throughout the country employ less than 20 persons.‘ 


NLRB JURISDICTIONAL STANDARDS 


Although the National Board’s standards are framed in terms of 
dollar volume of business, there is an obvious correlation between 
gross revenue and number of personnel. 

It has been estimated that 25 percent of the nonagricultural workers 
are employed in businesses over which the National Board does not 
assert jurisdiction (Rosenthal, Exclusions of Employees Under the 
Taft-Hartley Act, 4 Industrial and L. R. R. 556). 

The 1958 estimate of the Small Business Administration is that 
the National Board’s jurisdictional standards cover less than 38 per- 
cent of the retail industry in the United States, less than 1 percent 
of services and public utilities, and less than 50 percent of the manu- 
facturers. 

Included in the “no-man’s land” are 126 local transit companies 
which serve 129 cities with a total population of over 50 million people 
(Matter of Charleston Transit Co., 118 NLRB, No. 160). 


EFFECT ON THE HOTEL INDUSTRY 


Also included is the entire hotel industry, over which the National 
Board, with congressional approval, consistently has declined juris- 
diction (Matter of St. Louis Hotel Association, 92 NLRB, 1388). 

In New York State alone, there are 7,800 hotels and inns employing 
over 120,000 workers (Industrial Bulletin, New York State Labor 
Department, February 1951). 

The National Board also refuses jurisdiction over taxicab com- 
panies (19th Annual Report, p. 5). In New York City alone there 
are hundreds of taxicab companies employing over 30,000 drivers. 


SCOPE OF COMMERCE POWER 


A brief mention of some of the court decisions dealing with the 
reach of the Federal commerce power will serve to further highlight 
the extent of the unregulated area. 


8 Guss v. Utah Board, 353 U. S. 1. 

County Business Patterns, pt. I, first quarter, published by U. S. Departments of Com- 
merce and Health, Education, and Welfare, pp. 4—6, table IA. 

For statistics as to the individual States and Territories, see table IB, pp. 8-52. 
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In NV. L. R. B. v. Fainblatt (306 U.S. 601), the Supreme Court held 
that the amount of commerce affected need be no more than de minimis. 
In Polish National Alliance v. N. L. R. B. (822 U.S. 648, 648), it was 
said: 

Appropriate for judgment is the fact that the immediate situation is repre- 
sentative of many others throughout the country, the total incidence of which 
if left unchecked may well become far reaching in its harm to commerce. 


When these two principles are combined—and they have been combined in the 
Denver building case, there is little, or nothing, which cannot be reached under 


the commerce clause. 

In Wickard v. Filburn (317 U.S. 111), Federal power was held to 
reach the production of 239 bushels of wheat, although the wheat was 
grown for consumption on the producing farm. 

In N.L. PR. B. v. Denver Building and Construction Trades Council 
(341 U.S. 675, 684), the Supreme Court noted that annual out-of- 
State purchases of $55,000 for local construction, “was not negligible.” 

On the particular local site involved, the subcontractor ot used 
$225 of the out-of-State materials, up to the time its services were 
discontinued. 

In NV. L. R. B. v. Stoller (207 Fed. 2d 305), Federal jurisdiction was 
held to extend to a single laundry and dry-cleaning establishment, 
which had no out-of-State sales or services, and whose annual pur- 
chases amounted to $24,000, of which only $12,000 came from outside 
the State. 

In V. L. R. B. v. El Paso-Ysleta Bus Line, Inc. (190 Fed. 2d 261), 
the company owned 13 buses which transported passengers between 
2 towns in Texas, a distance of 12 miles. Federal jurisdiction was 
upheld because some passengers were employed by companies engaged 
in interstate commerce. 

In Zall v. N. L. R. B. (202 Fed. 2d 499), Federal jurisdiction was 
upheld over a poultry feed company whose product was sold to a local 
breeder who shipped eggs, valued at $60,000 in interstate commerce. 

In Salt River Valley Water Users’ Assn. v. N. L. R. B. (206 Fed. 
2d 325), Federal jurisdiction was upheld because the association, 
which neither bought nor sold outside the State, furnished water to 
irrigate farms whose crops eventually were shipped outside the State. 

In U.S. v. Sullivan (332 U.S. 689), under the Pure Food and Drug 
Act, the Federal power over commerce was held to reach 24 tablets 
which a local druggist removed from a container he had purchased 
from a local wholesaler, even though the interstate movement had 
ended 9 months before the sale. 


EFFECT OF “NO-MAN’S LAND” IN NEW YORK 


The extent of the “no-man’s land” is further indicated by the ex- 
perience of the New York State Labor Relations Board since the Guss 
decision, and similar experiences have been reported by other State 
boards throughout the country. 

The board, that is, the New York Board, in view of the decisions of 
the Federal courts, has been compelled to dismiss cases involving fran- 
chised automobile dealers, local newspapers, automobile-glass dis- 
tributors, and vending-machine companies, even though these compa- 
nies admittedly failed to meet the National Board’s jurisdictional 
standards. 
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The New York board’s jurisdiction is presently being challenged in 
a large number of cases involving local taxicab companies, retail 
stores, restaurants, hospitals, and nursing homes, over none of which 
would the National Board exercise jurisdiction. 


DANGERS IN NOT TREATING THE PROBLEM 


The foregoing brief analysis demonstrates that the extent of the 
unregulated area is indeed vast. The evils and dangers inherent in 
the existence of such an unregulated area need no lengthy exposition. 

The parties to labor disputes in this area are left without forum or 
remedy ; they are relegated to the use of economic warfare, contrary to 
both national and local policy; and the States which bear the conse- 
quences of economic disruption, and which have the obligation of 

olicing such disputes, are left without power to protect the public 
interest in the maintenance of industrial peace. 

We have also heard a lot recently, Mr. Chairman, about collusive 
and “sweetheart” agreements and racketeering practices involving 
particularly small-business enterprises. 

Now obviously the “no-man’s land” is aiding such practices because 
if an employer or union have no forum to go to there is nothing which 
a State board or a State court can do about a collusive agreement of 
this type, unless the particular business enterprise happens to meet the 
jurisdictional standards of the National Board 

Senator Ives. Mr. Chairman, may I interrupt there ? 

Senator Kennepy. Yes. 

Senator Ives. I think you would be interested to know we had a 
number of witnesses before the Select Committee on Racketeering that 
have pointed out the great difficulty they had in getting somebody to 
take jurisdiction over their problem. 

Now referring to the State of New York, I do not know whether 
we have had anybody from any other State, but I know we had a 
number from the State of New York. 

They were desperate and could not find anybody to take jurisdiction 
over their case. 





COST OF NLRB ASSUMPTION OF JURISDICTION 


Mr. D1 Fepe. That is why I thought I would inject a few additional 
remarks to my prepared text, Senator Ives. 

It has been suggested that the “no-man’s land” can be eliminated by 
revision of the National Board’s jurisdictional standards. 

However, unless the National Board will accept and process all 
cases within its jurisdiction, an unregulated area will remain. Al- 
though the Naitonal Board theoretically could exercise all-inclusive 
jurisdiction, we do not believe such a course is feasible or warranted. 

Assertion of National Board jurisdiction to the hilt would require 
a very substantial increase in the Board’s staff and budget, and, even 
then, the tremendous increase in caseload would result in protracted 
delays in the determination of pending cases. 

Senator Ives. Mr. Charman, may I interrupt there because I know 
something about those cases. 

The Board testified before the Subcommittee on Labor and Health, 
Education, and Welfare of the Appropriations Committee, not long 
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ago, and I raised a question with them how much they would need 
actually to assume jurisdiction over all cases, referring to all of them. 

They said they could not do it in full. It would be impractical 
and ae unworkable and I said so far as you can go, how much do 

ou nee 

: Well, they said, with a billion a hundred million dollars, I think 
it was, more than the Budget Director was allowing, they could take 
on 20 percent additional caseload, and that leaves still a wide area 
left to the States or nobody. 

(Senator Ives later stated that the NLRB estimate was $1,100,000.) 

Mr. Di Fever. That is right. 

Senator Ives. I want to interject that there so that the record will 
be complete all along the line there. 

Mr. Dr Fepe. I am glad you did, Senator Ives, because I think it 
tends to prove our position. 

Senator Ives. In other words, it is up to the Congress to supply the 
money to take on that 20 percent additional. 

Mr. Di Fever. That is only 20 percent. 

Senator Ives. That is only 20 percent. 

Mr. Di Fepe. That still leaves 80 of “no-man’s land.” 

Senator Ives. That is all they say they can do. 

Mr. Di Fepe. That is right. 

Wesincerely question 





STATE LABOR BOARDS 


Senator Morse. At this point can I ask one question of either wit- 
ness or Senator Ives? 

How many States have these administrative agencies such as 
the New York board which does such a remarkable job r 

Mr. D1 Fepr. Twelve States, Senator. Of course there is the Terri- 
tory of Hawaii and Puerto Rico, making 14 in all. 

Senator Morse. There are 36 States then that have no administra- 
tive agency ¢ 

Isn’t it true that most of the State courts are suffering also from a 
great backlog of cases and that if we transfer the power to the States 
it would not eliminate this backlog problem in 36 States? 


Mr. Dr Fepr. I am not quite sure that I understand your question, 
sir. 


Senator Morse. Let me restate it. 

Isn’t it true that the State courts in most of our States are suffering 
from a great backlog of cases and if you have 36 States without any 
administrative agency such as the New York agency, would transfer 
of jurisdiction in the Federal Government to the State government 
make any dent in the backlog problem ? 

Mr. Di Fepe. It is true, Senator, all of the States suffer from a back- 
log of cases certainly in the negligence field but not in the equity 
field. 

And most of these if taken over by the States would be in the equity 
field. 


STATES WITHOUT LABOR RELATIONS LAWS 


Senator Morse. It would not relieve the backlog of cases whether 
you have a backlog of negligence cases and no backlog of equity 


AERTS PIETER 
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cases. It means you have got to set aside these cases to take up the 
equity cases ? 

Mr. Dr Fever. Well, of course I cannot answer for the 36 States 
which have not seen fit to adopt a State labor relations act, similar to 
the New York or the Wisconsin or the Pennsylvania acts. 

It may be that they do not have an acute problem, but certainly 
the 12 States of the 48 which have adopted this type of legislation did 
it because they had a problem in their particular States, and it just 
so happens that the States that do have State labor relations boards 
and acts are mostly the industrial States where the situation is far 
more acute than it has been so far in some of the other 36 States. 

Senator Morse. We are getting bar association resolutions passed in 
State after State expressing concern over the backlog of cases in the 
State courts. 

Please do not misunderstand me, I am all for your program for 
protecting State boards working within their jurisdiction. 

Aren’t we asked to vote on legislation that would apply to the whole 
country in the so-called no-man’s area ? 

I take a look at 36 States that have no administrative agencies 
whatsoever and as to those 36 States I do not see what the passage of 
legislation proposed could do to help reduce the backlog problem pres- 
ently faced wy the NLRB. 

Now if we could speed up the activity of the States in establish- 
ment of administrative agencies 

Mr. Di Fepe. It could do that. 

Senator Morsr. Maybe this would be an inducement I do not know. 

Mr. D1 Fepe. It could do that, sir. 

Senator Morse. But I do want to point out what your testimony 
really goes to. If the policy you advocate were adopted there would 
only be about 12 States with labor statutes and my information is 
that these other States do not have the administrative agencies com- 
parable to the New York board. Most State courts are faced with 
a terrific work backlog. Some of them that, as far as prevailing pub- 
lic policy is concerned, are not particularly anxious to settle labor 
cases anyway ¢ 





EFFECT OF BILL ON STATES WITHOUT LABOR BOARDS 


Mr. Di Fepe. It is quite possible. But certainly those 36 States 
will be no worse off with or without this legislation than they are now. 
But in any event it certainly would help the States that do have the 
machinery set up to handle these labor-management disputes. 


BURDEN ON STATE COURTS 


Senator Morse. Don’t forget it is going to increase the burden 
on the State court whether you have an administrative agency or 
you do not have an administrative agency. 

In fact, I think it would increase the burden on the State court 
in the absence of an administrative agency. If you get your proposal 
written into the law you have established a Federal policy in relation 
to how some cases are to be handled and I think we would have to 
come to grips with some procedural arrangement—and I do not have 
the answer—by trying to provide employers and workers with the 
benefit you are asking for in the 12 jurisdictions. We would have to 
place some sanction or responsibility upon the States without such 
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administrative agencies to do something about it so that the Federal 
Government cannot be accused of setting up a procedure that is in 
effect. protecting workers and employers in some States but not in 
others. 

Mr. Dr Fepe. Well, of course, the growth of administrative agencies 
in the United States has been occasioned primarily by the feeling 
that the courts are not set up to handle the volume of business which 
the administrative agencies have been handling in the past 20 years 
or more and I am sure that when the other 36 States realize that the 
courts are terrifically overburdened, they will see to it that they will 
relieve the courts by enacting or establishing administrative agency 
such as we are talking about in these 12 States. 


DIFFERENCE BETWEEN THE EFFECT OF THE IVES AND WATKINS BILLS 


Senator Morse. Let’s see if I understand one phase of this proposal. 

Assume this hypothetical: We pass this “no man’s land” legislation. 
As a result of it, then the State courts in the 36 States which do 
not have a specialized administrative agency clearly have jurisdiction 
over these cases. 

I raise the question that all of them already suffer from a backlog. 

Senator Ives. Will the Senator yield on that point ? 

Senator Morse. Yes. 

Senator Ives. I think it depends on which bill we pick. If we 
pick the Watkins bill, which is the first two paragraphs of my bill, 
you will have difficulty in what you want to do. 

[f you take my bill, it can very readily be arranged. 

I think we had better wait until we get to the bills. 

Are you going to say anything about the bills? 

Mr. Di Frpe. Not specifically but generally, yes 

Senator Ives. I think we had better wait until we re get there. 

Senator Kennepy. Would the Senator yield? 

I wonder if we could let the witness get through with his testimony 
and then we could have the questioning and we will be sure to have 
it all on the record. 

Senator Morsr. I really prefer that, but I do not want to leave this 
question hanging. 

Let me put it this w ay: I think the granting of the right without 
a remedy is not an effective way to legislation. 

Mr. Di Fever. Yes. 

Senator Morsr. I want to make certain I am not asked to vote for 
a proposal here which in 36 States grants the right without a remedy. 


POWER OF ADMINISTRATIVE AGENCIES IN STATES WITHOUT LABOR BOARDS 


Mr. Dr Fepr. May I just say one thing in answer to Senator Morse, 
Mr. Chairman, on the point which he raised about the 36 States, and 
it is a vital concern for everybody, of course, particularly Members 
of the Congress. 

As far as I know, every one of those 36 States has a department of 
labor, and in some of the States which do not have labor relations 
boards as we know them in New York or Wisconsin or Pennsylvania 
or Connecticut, they do have divisions in each department of labor to 
hold elections in representation proceedings. 
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They may not go into the question of unfair labor practices but they 
do at least handle part of the work which the usual labor relations 
board would handle. 


NLRB ESTIMATE OF COST TO INCREASE CASE HANDLING BY 20 PERCENT 


Senator Ives. May I correct the record where I made a misstate- 
ment? — 

Senator Kennepy. Yes. 

Senator Ives. I think the official stenographer will find when I was 
talking about the additional money that was needed I said a billion 
one hundred million dollars. 

It should be $1,100,000. 

Senator Kennepy. Will you proceed, sir ? 

Mr. Dr Fever. Yes. 

Senator Kennepy. I wonder if the subcommittee would agree that, 
though it is not always the most effective way, it is probably the most 
timesaving way, if we permit all witnesses to read their testimony be- 
fore the members of the subcommittee begin questioning. 

Senator Morse. The question raised by the Senator of New York 
stirred up my curiosity. 

Senator Ives. I realize, Mr. Chairman, I am at fault, but I wanted 
to raise the point while we were on the testimony. It is perfectly all 
right with me if you want to wait until we are all through and go 
back over it. 

Senator Kennepy. Fine. 


NATIONAL IMPORTANCE OF LABOR DISPUTES IN SMALL ENTERPRISES 


Mr. Dr Fepe. Thank you, sir. 

We sincerely question, moreover, whether labor disputes at small 
local establishments are of sufficient importance to warrant the inter- 
vention of Federal power. Is it not wiser to permit the National 
Board to devote its time to labor disputes which have a substantial 
impact on interstate commerce, and allow the States to handle the 
predominantly local cases, in which they have firsthand knowledge 
of local conditions and can render speedier service ? 

This conclusion, indeed, is inherent in the National Board’s long- 
standing practice of declining jurisdiction over predominantly local 
matters. 


PREVIOUS CONGRESSIONAL ATTITUDES ON NLRB JURISDICTION 


A number of congressonal committees have expressed the same 
views.° 


5In this connection, it should be noted that the National Board’s discretionary curtail- 
ment of its jurisdiction and its promulgation and publication of jurisdictional standards, 
in 1950 and 1954 (NLRB, 15th Annual Report, pp. 5-6; 19th Annual Report, pp. 2-5) 
followed congressional criticism of the National Board’s assertion of jurisdiction over 
predominantly local matters. 12th Interm. Report, House Committee on Expenditures 
in the Executive Departments, H. Rept. No. 2050, 85th Cong., 2d sess., pp. 4-5: Report 
of the Joint Committee on Labor-Management Relations, S. Rept. 986, pt. 3, 85th Cong., 
2d sess., pp. 13-15; Report of Senate Committee on Labor and Public Welfare, S. Rept. 
No. 99, 8ist Cong., 1st sess., p. 43. 

See also, for congressional approval of the National Board’s declination of jurisdiction 
over local matters, hearings before the Senate Committee on Labor and Public Welfare 
on 8. 249, 81st Cong., 1st sess., p. 177; hearings before the Senate Committee on Expendi- 
tures in the Executive Departments on S. Res. 248, 81st Cong., 2d sess., p. 35: hearings 
before the Senate Committee on Expenditures in the Executive Departments on H. Res. 
512 and H. Res. 516, 8ist Cong., 2d sess., p. 109; hearings before the Joint Committee on 
Labor-Management Relations, 80th Cong., 2d sess., p. 45. 
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Thus the Joint Committee on Labor-Management Relations stated— 
I believe in 1948: 


The committee believes that small local businesses, retail and service estab- 
lishments, should not be subject to the act— 


meaning the Taft-Hartley Act. 
POSITION OF THE ASSOCIATION OF STATE LABOR RELATIONS AGENCIES 


While the Association of State Labor Relations Agencies has not 
= specific legislation, its members strongly urge that the Taft- 
artley Act be amended in two respects: First, we believe that the 
States should be given power to act in cases, or classes of cases, Over 
which the National Board declines, or would decline, jurisdiction. 

Second, section 10 (a) should be amended to eliminate the inflexible 
requirement of consistency contained therein. 

The first proposal will permit the States to act, without formal 
cession, in all cases which do not come within the National Board’s 
jurisdictional standards. 

The second proposal will permit the National Board, in its discre- 
tion, to cede additional jurisdiction to State or Territorial agencies, 

If I may interject, Senator, I think I am describing pretty much 
the provisions in your bill. It has been said that confusion would 

result if the States are permitted to regulate labor disputes over which 
the National Board refuses jurisdiction. The argument is based on 
the premise that the National Board’s jurisdictional standards are not 
sufficiently definite to enable determination in advance whether a par- 
ticular labor dispute falls within or without the formula. This argu- 
ment, it is submitted, is wholly without merit. 

The National Board’s jurisdictional standards, fixed in terms of 
dollar volume of income, inflow or outflow of enterprises in various 
industries, are specific and detailed; certainly so in comparison with 
the abstract terms “affecting commerce” or “engaged in the production 


of goods for commerce” which are the customary guideposts provided 
in Federal legislation. 


EASE OF APPLICATION OF NLRB STANDARDS 


In the vast majority of cases, application of the standards presents 
no problem. It is only in a relatively few borderline cases that any 
question or uncertainty might arise. Such a penumbral area is inevit- 
able under our Federal system, and the existence of some doubtful 
borderline cases manifestly should not upset an otherwise lawful 
allocation of jurisdiction between the Federal and State Governments. 

The argument is also erroneous in its assumption that the purported 
confusion it envisages would be the result of permitting State regu- 
lation where the National Board refuses jurisdiction. 

A boundary line between the Federal and State domains is a con- 
comitant of our Federal form of Government. Doubtful borderline 
cases arise whether the line is fixed by the commerce clause itself, b 
congressional legislation, or by a Federal agency’s jurisdictional stand- 
ards. Such confusion as may occur results from the fact that there is 
a line; not from its location or the identity of its source. 

Moreov er, preclusion of State regulation, and the resultant ‘ “‘no- 
man’s la nd,” actually compounds the purported “confusion.” 


TT AEE ates 2h 
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It creates an anomalous situation where one group is subject to 
Federal labor law, a second group, engaged solely in intrastate com- 
merce, is subject to State labor law, and a third intermediate group 
is subject to no law whatsoever. 

Certainly, a single boundary line has less potential of confusion 
than dual boundaries on either side of a “no-man’s land.” 


DECISION BEFORE CONGRESS 


The decision before the Congress, therefore, does not present a 
choice between confusion and certainty; the choice is between State 
regulation or anarchy in a substantial segment of labor relations. 

The proposal which we urge will completely eliminate the “no- 
man’s land.” It vests in the National Board the discretionary power 
to fix jurisdictional standards and to cede jurisdiction, thereby pre- 
serving the paramount nature of the Federal power. At the same 
time, it avoids the potentials of conflict and the possibility of shop- 
ping for a favorable form inherent in concurrent or dual jurisdiction. 

It will permit the National Board to devote its time, energies, and 
funds to matters which are more truly of national concern; permit 
a return to the harmonious cooperation between National and State 
boards; and result in more efficient, expeditious, and economical dis- 
position of cases by both National and State agencies, to the benefit 
of management, labor, and the public. 

Thank you. 

Senator Kennepy. I want, without objection, to place in the record 
a letter to Senator Clark from Mr. Michael J. Crosetto, chairman of 
the Pennsylvania Labor Relations Board, who I think, shares your 
view. 

(The letter referred to follows:) 


COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF LABOR AND INDUSTRY, 
PENNSYLVANIA LABOR RELATIONS Boarp, 
Harrisburg, April 29, 1958. 
Hon. JoserH S. CLARK, 
United States Senate, 
Washington, D. C. 

Dear SENATOR CLARK: On March 25, 1957, the United States Supreme Court, 
in Guss vy. Utah Labor Relations Board (353 U. 8S. 1), and companion cases, 
established the already notorious “no-man’s land” in the labor-relations field. 
In these cases the Supreme Court decided that State labor-relations boards 
and courts do not have jurisdiction over enterprises whose business affects in- 
terstate commerce, despite the fact that the National Labor Relations Board 
has declined to exercise its jurisdiction over such enterprises. As you are 
aware, the National Labor Relations Board has, because of budgetary and 
administrative reasons, established certain “yardsticks” generally limiting its 
jurisdiction to enterprises doing a certain minimum amount of business per 
year affecting interstate commerce. In the cases thus excluded from National 
Labor Relations Board jurisdiction the parties have turned to the State labor- 
relations boards for help; under the Guss case, the State labor-relations boards 
are, in most cases, powerless to act. 

The Pennsylvania Labor Relations Board, in common with other State boards, 
has felt the impact of the Guss decision this past year. The Pennsylvania 
Supreme Court, within a month of the Guss decision, held, in Hodges Bedding 
Company v. Penneylvania Labor Relations Board (388 Pa. 333), that our 
board had no jurisdiction over the employer despite the fact that the employer's 
business was excluded from National Labor Relations Board jurisdiction by 
that agency’s self-imposed restrictions. This case involved a company practi- 
cally all of whose sales were made inside Pennsylvania, but which purchased 
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raw materials outside the State amounting to approximately $200,000 per year. 
There is no question but that the Pennsylvania Supreme Court was precluded 
by the Guss case from coming to any other conclusion; the amount of inter- 
state business involved, while not meeting National Labor Relations Board 
standards, was very comparable to the businesses of the employers involved 
in the United States Supreme Court eases. 

The Guss decision has plagued this board in a variety of situations, some of 
which are purely local enterprises. For example, we have a case now pending 
in the courts involving a soft-drink bottling company, all of whose sales are 
inside Pennsylvania. This company makes annual purchases outside the State 
of approximately $40,000, and on this ground, citing the Guss case, has vigorously 
contested the jurisdiction of this board. In another case involving a small meat- 
packing company, the board itself declined to take jurisdiction on the ground that 
the employer made out-of-State purchases amounting to approximately $190,000 
per year. Finally, in the most ludicrous of all cases, a small window-cleaning 
company has used the Guss case to contest this board’s jurisdiction despite the 
fact that all of its operations are purely intrastate. This company relies on the 
fact that $12,000 worth of its business is performed for concerns engaged in inter- 
state commerce. The window-cleaning case is now pending in the courts. 

We can only speculate as to the number of cases which never even get to our 
board because of the impact of the Guss decision. Certainly, there must be many 
cases in this category. Many unions and employers are thus left without a forum 
in which to process their grievances or secure the assistance that the labor- 
relations laws seek to supply. This is a most unfortunate situation, and should 
be remedied by legislation. As you know, the Senate Labor Committee, under 
the chairmanship of Senator Kennedy, of Massachusetts, is about to hold public 
hearings on labor legislation, and the “no man’s land” situation is one of the 
items that the committee will consider. 

The Pennsylvania Labor Relations Board has joined with a number of other 
State labor-relations boards in the formation of the Association of State Labor 
Relations Agencies. This association was organized last April in Madison, Wis., 
and held another conference last fall in New York City. The association, 
through its president, Hon. Joseph Di Fede, chairman of the New York State 
Labor Relations Board, will seek to present its point of view at the Senate 
hearings, namely, that Congress should amend the Taft- ae Act so as to pre- 
ser ve jurisdiction in the States in those cases where the National Labor Relations 

3oard declines to exercise jurisdiction. 

I have written to you at this length in an effort to secure your assistance in 
the passage of legislation eliminating the “no man’s land.” Anything that you 
can do in this regard will certainly be appreciated, and it will be a step in the 
right direction. If either I or any member of our staff can be of further assist- 
ance to you in this matter, please do not hesitate to let me know. 

Sincerely yours, 
MICHAEL J. CROSETTO, 
Chairman, Pennsylvania Labor Relations Board. 


Mr. D1 Fepe. I have seen the letter. The chairman was kind enough 
to send me a copy of that letter. 

Senator Kennepy. Mr. Di Fede, what is your feeling about the 
National Labor Relations Board ceding jurisdiction over this “no- 
man’s land,” to States which have laws which are completely opposite 
in many ways, completely contradictory with the National Labor 
Relations Act sae tenhy with respect to union security ? 

Mr. Dr Fepe. I do not know whether they are actually opposite, 
Senator Kennedy. 


PROBLEMS OF NRLB CEDING JURISDICTION TO A STATE WITH CON- 
FLICTING LAWS 


Senator Kennepy. Let’s take the case of Wisconsin, whose law 
specifies that at least two-thirds of the employees voting must approve, 
and that two-thirds must represent a majority of the union in order 
to get union security. I think in Colorado and in Hawaii union-shop 
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contracts may be negotiated only when three-fourths of the employees 
vote by secret ballot. 

It may not be opposite to national policy, but they are certainly not 
congenial with it. 

What do you think about the National Labor Relations Board 
ceding jurisdiction over an area in which the Federal Government has 
the responsibility, to a State which either does not have an act or has 
an act which is different ? 

Mr. Dr Ferner. As the law stands now, the National Board could 
only cede jurisdiction in certain cases where applicable provisions, 
applicable to the particular case, are consistent, that is consistent 
between the National Act and the State act. 

Unfortunately some people have taken the position that unless the 
State acts are exactly the same as the National Act, no cession agree- 
ment is feasible. I donotshare that view. 

I think, for instance, in certain representation cases, where the New 
York act is the same as the national act there could be a cession 
agreement. 

However, it is a point which is open to debate. 


PROPOSAL TO AMEND SECTION 10 (A) 


What we propose is a change in the language of section 10 (a) so 
as to permit a more flexible cession agreement between the National 
Board and the State act by removing the so-called inconsistent pro- 
visions language. 

Now, I have heard the argument made many times: The States 
should adopt the Taft-Hartley law. Well, of course, I have also heard 
the argument for the past 10 years that the Taft-Hartley law should 
be amended. 

Nobody knows from year to year which Taft-Hartley law we are 
talking about, nor do we know from day to day which interpretation 
of the Taft-Hartley law the States should abide by because interpre- 
tations vary and change from case to case, too. 

I am not here to speak for or against the idea of a national law 
applicable to every single State. But I do say that 10 (a) should be 
amended so as to make sure that the National Board, in its discretion, 
could cede jurisdiction. 

Now, if the National Board feels that it would be violating the pol- 
icy or the spirit of the National Labor Relations Act to cede jurisdic- 
tion in a particular case it will not do so. But if there is no conflict 
between the National and State law applicable to a particular case or 
line of cases there is no reason why the National Board should not 
cede jurisdiction. 

Senator Kennepy. Would you care to suggest language at a later 
date, if you do not have it now, on the amending of section 10 (a) ? 

Mr. D1 Fepe. Yes; I would be very happy to. 

As a matter of fact, Mr. Feldblum, who is here with me today, did 
draft such a proposal several years ago and we have copies which we 
will be very happy to send to you. 

Senator Kennepy. Do you have them with you? 

Mr. Feipsium. As a matter of fact, I believe it is incorporated in 
Senator Ives’ bill. 
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ENDORSEMENT OF SENATOR IVES’ BILL 


Senator Kennepy. In other words, you are endorsing the provisions 
of Senator Ives’ bill ? 


Mr. Dr Fepe. In general; yes. 
Senator Kennepy. In toto? 


Mr. Dr Fepe. With respect to section 10 (a); yes. I think that 
would doit. We will consider that. 

Senator Kennepy. Let S. 1772 appear at this point. 

(S. 1772 and the departmental report follow :) 


{[S. 1772, 85th Cong., 1st sess.] 


A BILL To amend the Labor Management Relations Act, 1947, as amended, so as to 
clarify the authority of the States and Territories with respect to certain cases within 


the purview of such Act 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 6 of the Labor Management 
Relations Act, 1947, as amended, is amended by inserting “(a)” before the 
section number and by adding at the end thereof a new subsection as follows: 

“(b) (1) The Board, in its discretion, may decline to assert jurisdiction over 
any labor dispute where, in the opinion of the Board, the effect on commerce is 
not sufficiently substantial to warrant the exercise of its jurisdiction. 

“(2) Nothing contained in this Act shall be deemed to prevent or bar any 
agency, or the courts, of any State or Territory, from assuming and asserting 
jurisdiction over labor disputes over which the Board declines, pursuant to para- 
graph (1) of this subsection, to assert jurisdiction. 

“(3) The Board, in its discretion, may, by agreement with any agency of any 
State or Territory, cede to such agency jurisdiction over labor disputes involving 
(A) unfair labor practices or (B) controversies concerning representation, in 
any industry or portion thereof, even though such labor disputes may substan- 
tially affect commerce.” 


Sec. 2. The proviso in section 10 (a) of such Act is hereby repealed. 





DEPARTMENTAL REPORTS 


Unitep States DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 


Washington, August 1, 1957. 
Hon. Lister HILL, 


Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


Dear SENATOR HILL: This is in further response to your request for a report 
on 8S. 1772, a bill “To amend the Labor Management Relations Act, 1947, as 
amended, so as to clarify the authority of the States and Territories with re- 
spect to certain cases within the purview of such act.” 

This bill would (1) authorize the National Labor Relations Board to “decline 
to assert jurisdiction over any labor disputes where, in its opinion, the effect 
on commerce is not sufficiently substantial to warrant the exercise of its juris- 
diction” and (2) permit State agencies or courts to assume and exercise juris- 
diction “over labor disputes over which the Board declines,” pursuant to the 
authority provided in the bill, to assert jurisdiction. 

Item (1) above is identical with one of the provisions of 8. 1723. Item (2) 
is similar to a provision of S. 1723 but differs in the important respect that it 
apparently would limit the jurisdiction of the States to those case in which 
the Board has declined to assert jurisdiction, as distinguished from “would de- 
cline” as provided in S. 1723. In this respect, I consider 8. 1772 preferable to 
S. 1723. Aside from my comments on this aspect of S. 1723, my report on that 
bill, which was forwarded to you under date of June 20, 1957, and a copy of 
which is attached, would be equally applicable to items (1) and (2) of S. 1772. 

S. 1772 further would authorize the National Labor Relations Board, by agree- 
ment with any State agency, to cede jurisdiction over labor disputes, “even 
though such labor disputes substantially affect commerce.” The bill would 











450 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


repeal the existing proviso to section 10 (a) of the act, which authorizes the 
Board to cede jurisdiction over certain cases if the applicable provision of the 
State law is consistent with the corresponding provision of the National Labor 
Relations Act and has received a consistent construction. 

Items (1) and (2) of the bill would eliminate the jurisdictional “no-man’s 
land” referred to in the Supreme Court’s decision in the Guss case. The pro- 
vision with respect to cession of jurisdiction by agreement with State agencies 
would not be needed to eliminate the “no-man’s land” if items (1) and (2) of 
the bill were enacted. A proposal to authorize the Board to cede jurisdiction to 
State agencies in those borderline cases which affect commerce but are pre- 
dominantly local in character might have merit; it could have the effect of 
encouraging State action and of permitting the National Board to devote greater 
time and attention to those matters which substantially affect commerce. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 
JAMES P. MITCHELL, 
Secretary of Labor. 
[| Enelosure] 


UnitTep STATES DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, June 20, 1957. 
Hon. Lister HILL, 
United States Senate, Washington, D. C. 

DeEAR SENATOR HILL: This is in response to your request for a report on S. 1728, 
a bill “To amend the National Labor Relations Act, as amended.” 

This bill would authorize the National Labor Relations Board to “decline to 
assert jurisdiction over any labor disputes where, in its opinion, the effect on 
commerce is not sufficiently substantial to warrant the exercise of its jurisdic- 
tion.” The bill would permit State administrative agencies or courts to assume 
and exercise jurisdiction ‘over labor disputes or classes of labor disputes” over 
which the Board “would decline,” pursuant to the authority provided in the bill, 
to assert jurisdiction. 

The decision of the Supreme Court in Guss v. Utah Labor Relations Board 
and related cases, by foreclosing any State action in those cases affecting com- 
merce over which the Board declines to assert jurisdiction, has confirmed the 
view held by many for the past several years that the States do not have juris- 
diction over such cases. The Court has pointed out that the area of this juris- 
dictional “no-man’s land” can be reduced either by congressional action, such 
as along the lines proposed by S. 1723, or by the Board “reasserting its juris- 
diction.” 

The important consideration, of course, is that there be no area of labor- 
management relations which is left in a “no-man’s land” in which aggrieved 
parties lack any remedy or any forum. I would not favor, however, permitting 
State agencies and courts to determine whether they have jurisdiction on the 
basis of conjecture on their part as to whether the National Board “would de- 
cline” to assert jurisdiction. I would limit the jurisdiction of the States to 
those cases in which the Board has previously declined to assert its jurisdiction. 
Congress may also wish to consider specifying within such legislation certain 
standards and limiting the Board's discretion to decline to assert jurisdiction 
to those cases which fall below such standards. 

The Bureau of the Budget advises that it had no objection to the submission 
of this report. 

Sincerely yours, 
JAMES P. MITCHELL, 
' Secretary of Labor. 

Senator Kennepy. Senator McNamara ? 


FEDERAL OR STATE JURISDICTION IN HOTEL CASES 


Senator McNamara. I was interested in your comment. that both 
the National Labor Relations Board and the Congress have refused 
to take jurisdiction or failed to take jurisdiction in the hotel cases. 

Does that imply that you believe that Congress should indicate to 
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the National Labor Relations Board that they should take jurisdiction 
in the hotel situations? 

Mr. Dr Fepre. Of course we have hotels and hotels. We have hotels 
with 2,000, 3,000 rooms accommodating 2,000 and 3,000 guests in- 
volving 2,000 or 3,000 employees, and then again we have small inns 
with maybe 4 or 5 rooms with 1 employee. 

I do not think it is feasible for Congress to compel the National 
Board to take jurisdiction over all hotels or inns. It is very difficult 
to know where to draw the line. 

That is why we are not suggesting that point of view. We say 
that in a State like New York, where the hotel industry is very 
important, particularly in New York City, the State board should 
have the power to assert its jurisdiction over labor-management dis- 
putes. Up to the time of the present decisions of the Supreme Court 
we were able to operate well and effectively. 

But what would happen tomorrow if someone filed a petition 
involving the Waldorf Astoria Hotel, I frankly don’t know. 

Now, in a State like Florida where there is no State labor rela- 
tions act and no State labor relations board it may be a different 
thing. It may be that the National Board should take jurisdiction 
over the hotel industry and still cede such jurisdiction to the State 
of New York, or Wisconsin, or Pennsylvania which do have the 
appropriate machinery to deal with the problems. 

Senator McNamara. You do not have any opinion ? 

You only mention this, but it is not by way of criticism or recom- 
mendation, either way ¢ 

Mr. Dt Fepe. That is right. 

Senator McNamara. You recognize its problem and apparently 
we have recognized its problem. 


PROBLEM OF DEFINITION OF HOTEL 


Under the definition of the New York State, how do you define a 
hotel, anyone that applies for a license and pays the fee, in that a 
hotel, regardless of how many rooms? 

Mr. Dt Fever. No, I think there is a provision in the business law 
which defines what an inn is and there is a provision in the multiple- 
dwelling law. 

[ could not give you the exact definition at the present time. But I 
think it has to be at least a building with more than 4 rooms for 
rent or for hire. I could not tell you exactly. 

Senator McNamara. In most States it is very broad. 

Mr. Di Frepr. Yes. 

Senator McNamara. When you use the term “hotel” it is anybody 
who applies to the proper agency of the State and pays $25? 

Mr. Di Fepe. Whatever the fee is. 

Senator McNamara. They can put a sign out and they are a hotel? 

So it is pretty hard to meet} ima field where the States so loosely 
handle the term “hotel” or “inn” or whatever you call it. 

Mr. Dr Fepr. Yes. 


OPTIONAL ASSERTION OF JURISDICTION BY STATES 


Senator McNamara. Are you suggesting that in these cases where 
the National Labor Relations Board does not take jurisdiction that 
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the State automatically must take jurisdiction or would it be optional, 
as you see the legislation ¢ 

Mr. Dt Fepe. Well, of course, I think it is optional. But I can 
speak with some degree of certainty about the New York State situ- 
ation. We always took the position up until last year, up to the 
Guss case, that wherever the National Board declined jurisdiction 
we would automatically assert jurisdiction, in order to be of service 
to both labor and management in our particular State and I imagine 
that all the other States with labor relations boards would do the 
same thing. So, if the National Board declines jurisdiction I am 
sure the State would assert jurisdiction in every one of those cases 
but it would still be optional, of course. 

Senator McNamara. So far as Federal legislation is concerned it 
should be left to the State, the option should be left to the State as 
you see it? 

Mr. D1 Fever. That is right. 

Senator McNamara. I do not think you made that very clear and 
I think it is an important thing that we should consider. 

That is all, Mr. Chairman. 

Senator Kennepy. Senator Ives? 


BUDGET ESTIMATE 


Senator Ives. In the first place I want to get back to those figures 
again. I have now gotten the testimony that was given at the time 
that I obtained the figures and I find I am off by $400,000. 

The amount that the budget estimate called for was $11,600,000 
and the amount that Chairman Leedom testified they would need to 
increase the caseload by 20 percent was a million and a half more, 
which brings it up to $13,100,000. 

I think that ought to be in the record. 

Now I want to ask you, Mr. Chairman—TI am so used calling you 
“Mr. Chairman”—— 

Mr. Di Fepe. Thank you. 


DIFFERENCE BETWEEN IVES AND WATKINS BILLS 


Senator Ives. I want to ask you what you think about these two 
bills. Have you copies of them ¢ 

Mr. Dr Fepe. I have seen copies of your bill. 

Senator Ives. S. 1723 and S. 1772. You realize what the difficulty 
is. You know these bills came from the New York State Labor Rela- 
tions Board. A predecessor of yours came down here and testified on 
this bill of mine years and years ago. I have had this one in since 
1953. 

The difference is that the two bills are exactly alike except for 
paragraph 3 in my bill which is an addition. Are you acquainted 
with it? 

I will read it. 

Mr. D1 Fepe. Is that section 10 (a) ? 

Senator Ives. Well, it is an amendment, all of this is an amend- 
ment to section 6, and it repeals the proviso also in 10 (a), that you 
are talking about. 

Mr. Dr Fepe. Yes. 
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PARAGRAPH 3 OF IVES BILL 


Senator Ives. Section 3 or subdivision (3) or paragraph 3, however 
you want to term it, reads as follows: 

The Board, in its discretion, may by agreement with any agency of any 
State or Territory, cede to such agency jurisdiction over labor disputes involv- 
ing (A) unfair labor practice or (B) controversies concerning representation, 
in any industry or portion thereof, even though such labor disputes may sub- 
stantially affect commerce. 

Now, when this matter was first proposed to this committee—I 
think that was back in 1953 or 1954—the committee was afraid of that 
third paragraph, and that is why it was reported out wish only the first 
two paragraphs in the omnibus bill which we reported out at that time. 

They were afraid of the third paragraph because it seems to tres- 
pass on the matters of States rights, and they were afraid that they 
were setting up some kind of a precedent that might plague us in, 
perhaps, other things. 

As I see it, though, if this proposal is going to be carried out, as 
it should be carried out, and as it can be carried out because the 
National Board is in this picture all the way, even in paragraph 3, 
and can cede only such cases as it finds come within the realm of what 
is proper—in other words, what the Taft-Hartley Act specifies or 
permits—it must contain paragraph 3; otherwise we can do no more 
than half as much under the first two paragraphs of the bill. 

I would like to get your comment on that. Of course, I know this 
legislation came from your agency, but I still want to get your 
comment. 


AGREEMENT OF ASSOCIATION OF STATE LABOR RELATIONS AGENCIES WITH 
IVES PROVISION 


Mr. Dr Fever. We are still in agreement with that provision in your 
bill. 

Senator Ivers. I noticed that the conference, you will remember, last 
October, of all the heads of all 12 agencies in New York, which I 
attended, was in complete agreement. 

Mr. D1 Fepe. That is right, sir. 

Senator Ives. On the whole thing? 

Mr. Di Fepe. That is right, sir. We are still in agreement. 

Senator Ives. All right. 

In other words, it was the unanimous position taken by the 12? 

Mr. D1 Fever. That is right. All the States which are members of 
the association plus Puerto Rico and Hawaii, who are also members 
of the association. 

Senator Ives. I would like to yield to Senator Morse—may I do 
that, Mr. Chairman? I would like, if possible, to clear up this matter 
while we are on it, and I think he has got some very pertinent ideas. 

Senator Kennepy. Senator Morse? 

Senator Morse. I wish I did have some. 

Senator Ives. You were on the committee, weren’t you, Senator 
Morse, when we took this matter up several years ago? 

Senator Morse. In 1947, but not in 1954. I will ask the questions 
Tam going to ask the witness. I think you should finish. 

Senator Ives. Go ahead, Senator Morse. 

I think we should clear it up while we are at it. 


25738S—58—_—_30 
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STATE MACHINERY FOR REPRESENTATION ELECTIONS 


Senator Morse. It relates to this: This whole problem concerns me 
so much about the interstate commerce rights of citizens. You say, 
Mr. Chairman, that many of these 36 States about which I questioned 
you have machinery for representation elections ? 

Mr. Di Fepe. I am sorry, I did not say that. 

What I meant to say, Senator, 1 vas, that all the 36 States that you 
refer to do have labor depar tments. 

Some of the States, I know, have machinery for representation and 
elections. 

Now it would certainly be a very simple matter for those States that 
do not have labor relations boards to add a division in their existing 
labor departments to take care of these situations. 

Senator Morse. I apparently misunderstood you. 

You were talking deent all these States having labor departments. 
I interpreted that to mean they had machinery to handle representa- 
tion elections. 

I am glad to have your clarification—in States without a labor rela- 
tions law an election is not mandatory at all, and furthermore, if the 
employer and the union agree to an election, then the State machinery 
can function, but in the absence of that agreement the State authori- 
ties have no power to require the election. 

I think we ought to, Mr. Chairman, have someone on the staff— 
have the factual material before me, I think somebody on the staff 
should prepare a synopsis for us very quickly as to just ‘what the pro- 
cedures in the 48 States are. 

Mr. Dr Fepr. Well, Senator Morse, if I may, I think Mr. Reagan 
is here. You have a similar provision in Oregon, where there is a 
division for representation proceedings. 

He may be able to tell us today just how it operates. 


MEMORANDUM ON STATE LAWS CONCERNING JURISDICTIONAL POWERS 


Senator Morse. I know something about that but I am talking 
about these 36, because what I think this committee needs is a memo- 
randum prepared by the staff to be used in executive session showing 
what the jurisdiction of each State labor department is in connection 
with a representation dispute, for example, how many States have 
mandatory power—— 

Senator Kennepy. I will say to the Senator, we had a memorandum 
comparable to what you are talking about, in December 1955, which 
was prepared over at the Library in answer to a request for provi- 
sions of the laws concerning unfair labor practices and jurisdic- 
tional disputes. 

I should think we ought to get that brought up to date. 

Would this be sufficient ? 

Senator Morse. That will be sufficient. 

If I have any other suggestions to add to it I will make the sugges- 
tions to the staff. 

What I was about to say, Mr. Chairman, which is no idle com- 
ment, is that you people in New York stand pretty much in a class 
by yourselves, in my judgment. 
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I do not think any other State has an administrative agency set 
up that is as good as yours nor that has made as good a record as 
yours, 


PROBLEM OF PROTECTION OF CONSTITUTIONAL RIGHTS 


We are dealing here with basic constitutional rights to have in- 
dividuals who because of powers or because of causes beyond their 
control happen to be working in States that do not meet the New 
York standards and are entitled, in my judgment, to protection of 
the interstate commerce clause in our constitution. I am perfectly 
willing to participate in an administrative delegation or an adminis- 
trative function, if the law is so worded that the interstate commerce 
rights of the worker and the businessman, the worker and the em- 
ploy er are not thereby going to be limited, infr inged upon or a prin- 
ciple of disc rimination set up as between this employ er and this group 
of workers, and a comparable employer and group of workers in 
some other State’s jurisdiction. 

It is easy for me to sit here and lay out the problem. The real 
problem is what are you going to do by way of draftsmanship that 
will eliminate this “no-man’s land” because on the other side you 
have got a situation in which there are employers and workers who, 
because of this present hiatus, would have no protection at all. 


JURISDICTIONAL STANDARDS OF NLRB 


As long as the National Labor Relations Board follows its present 
stand: ards, and they are pretty broad standards of exemption, we have 
resulting therefrom tens of thousands of worke “rs and many business- 
men in the country who are in this “no-man’s land.” 

As you know, these standards of the National Labor Relations 
Board have been changing in recent years. Let’s take a look at them 
and I think they ought to be in the record again. At least I need 
them in the record for the basis of the quetions I want to put to you 
on this matter. 


STANDARDS FOR NONRETAIL ESTABLISITMENTS 


Nonretail establishments: Direct annual outflow of goods and serv- 
ices, $50,000 plus; indirect annual outflow of goods and services of 
$100,000 plus; direct annual inflow of (purchases of goods from out 
of State) $500,000; indirect annual inflow (purchases of goods orig- 
inating out of the State) a million dollars. 

We are talking about the purchasing aspects of the business. The 
businesses are much, much bigger than these figures would seem to 
indicate. There are no puny establishments we are talking about. 


STANDARDS FOR RETAIL TRADES 


Retail: Direct outflow $100,000: direct inflow of a million dollars: 
indirect inflow of $2 million. 


PROBLEM OF UNIFORM APPLICATION OF STANDARDS 


Now these are big enterprises, or can be under these standards. I 
am interested in the employer and the worker. They are the ones in- 
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volved here, and I call attention to the fact that what we have to be 
on guard against is that we do not support a procedure whereby we, 
in effect, are denying the enjoyment of a constitutional right, be- 
cause the interstate commerce clause is part of the Constitution, and 
ideally and theoretically there should be uniformity of application. 

I would like to have the assistance of a good State board such as 
New York. 

As the chairman has pointed out you have got State laws. Many 
do not resemble the Taft-Hartley law at all; it is hard to make one 
worse, but it is possible and some States have done that. 

My difficulty is why should we pass to such a State jurisdiction 
over a Federal right ? 


PROPOSAL TO APPEAL STATE JURISDICTIONAL ACTION 


Do you think it possible for us to work out an appeal procedure 
whereby you let the States exercise their jurisdiction subject to an 
administrative appeal, whereby you have the States exercise jurisdic- 
tion, but Uncle Sam keeps his guiding hand on it? If it is alleged 
that the State board is following a policy that unfairly discriminates 
between the employer and wana in relation to the result if the 
Federal Government did exercise jurisdiction. I am raising the ques- 
tion as to whether or not from the legal standpoint we might work 
out an administrative appeal procedure that would protect the 
worker and the employer no matter where he is operating in an 
interstate commerce enterprise, protect him so that there will be this 
uniform application of policy. 


THREAT OF DELEGATION OF FEDERAL POWERS 


I will be frank about this: You have the basis of a principle here 
that I call antifederalism. 

I think it is a constant threat, this chipping away on delegated 
Federal powers. I think we are riding a tide of it now; they come in 
cycles; it is one of the great political appeals of the day. 

If someone does not like the Supreme Court decisions he tries to 
pass legislation, giving over to the States a little piece of Federal 
jurisdiction. 


UNIFORM PROTECTION OF CONSTITUTIONAL RIGHTS 


I am against that. But I am also for any legislation that will 
eliminate this “no-man’s land” and at the same time will protect the 
uniform basis of the interstate commerce clause rights of all citizens. 

I have taken this time, Mr. Chairman, to tell you what is bothering 
me philosophically, and you have got to pay attention—we have to 
pay attention—to these philosophical questions of constitutional gov- 
ernment. 

It does not take much of a hole in the wall to finally produce a break 
in the wall and I am going to be very careful not to talk about indi- 
vidual States, and I am not going to answer the question “Which State 
do you mean ¢” 

There are quite a few that in my judgment have a system of labor 
legislation that justifies the application of the label antiunion. 
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And I am not willing to vote this complete jurisdiction over these 
‘“no-man’s land” cases which the court has said, in effect, involve 
interstate commerce, the ordinary constitutional rights that flow from 
the application or nonapplication of any clause of the Constitution. 

I think you people of these strong agencies have to face up to the 
fact that there are both union groups and employer groups that 
worry about this, because it is no answer to them to say that in the 
State of New York you have got a fine administrative agency. 

I think a case can be made for it that, in many respects you do a 
better job than the Federal Board. 

But you are a notable exception in this field. 


PROBLEM OF COMPETITION UNDER STATE JURISDICTIONAL STANDARDS 


You say, what about the employer, why should he be concerned ? 

Well, he is concerned because of competition. 

He will say to you “Listen, you cannot have a program that sub- 
jects me to a State jurisdiction in a State of very low labor stand- 
ards, because”’—he says, if he is a forward-looking employer, he 
would say, “I recognize in the long run this is not to my interest. 
This is going to place me at a disadvantage with competitors of a 
State of New York, which is stable, to place me in competition with 
States where a board will not do as good a job as the Federal Board 
will do.” 

I am telling you the kind of problem I am going to have to have 
answered before I vote either for the Watkins bill or the Ives bill. 


OPPOSITION TO WATKINS OR IVES BILL 


I am not going to vote for a bill, that in my judgment weakens 
Federal jurisdiction because it is an indirect way of repealing part of 
the Constitution in that very limited field. 

If you want to tell the American people you want to repeal the 
interstate commerce clause in totality. You know what the answer 


would be. 
Well, how far are we going to repeal it indirectly ? 


PRESERVATION OF FEDERAL RIGHTS 


I would prefer a system here where you coordinate good boards 
like yours and other States that set them up and function but recog- 
nize that you are functioning, however, in respect to a subject matter 
that involves Federal rights. 

Now the ceding by the National Labor Relations Board does not 
destroy the Federal right. What the National Labor Relations 
Board in effect is saying in these cases, and I point out they do not 
involve small enterprises, is: “We are just not going to protect your 
Federal right.” 

I think that is pretty bad government. That is why frankly, I—as 
the Senator from New York once said—have been one on this com- 
mittee who has dragged his feet on this kind of legislation in the 
hope that maybe the States would improve their machinery, and 
these 36 States have not done that, and in the hope that maybe we 
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can work out some reasonable compromise here that compromises 
no Federal principle. 

I do not know anybody who could give this committee a point of 
view from experience better than you on this question: Do you think 
there is any basis on which we can work out a Federal administra- 
tive appeal procedure that would protect the Federal jurisdiction 
in the last analysis, receive the cooperation from the States in ad- 
ministering which amounts in the last analysis to Federal responsi- 
bility under the interstate commerce clause in cases that the Federal 
Board says “These cases in comparison with the rest of the work, 
are too minor for us to take jurisdiction.” 

Mr. D1 Fever. May I answer you, Senator ? 

Senator Morse. I am all through. 

Mr. Dr Fene. I share the philosophical worries that you have men- 
tioned about the whole subject of Federal-State jurisdiction and the 
applicability of the national laws in matters affecting interstate com- 
merce, and I know it isa very difficult problem you have posed. 

I could not even begin to give you an answer insofar as the feasi- 
bility of establishing an administrative procedure whereby actions or 
acts of States or State boards could be reviewed by another tribunal of 
the Federal Government. 

It is a very interesting question that you have posed, one that will 
require some thought and some time to think it thr ough. 

I do believe I have the answer to your problem in a limited way. 


CESSION AGREEMENT—AMENDMENT PROPOSED 


If the Congress were to just pass one amendment to the Taft-Hartley 
Act, namely, an amendment to section 10 (a), and only section 10 (a), 
the rest of the problem which you have mentioned today might be 
overcome. There, in effect, all you will have is a cession agreement by 
the National board to State boards and only to State boards. 10 (a) 
speaks only of State agencies, and the national agency will be con- 
trolling the methods and the operation of such a cession agreement to 
make sure that the national policy or the National Act would not be 
violated. 

Senator Morse. Well, let’s take the question raised by the chairman 
of the subcommittee. He pointed out differences between the Wis- 
consin act and the Federal act in regard to voting requirements. 


UNION SECURITY CLAUSE—CONFORMITY OF FEDERAL AND STATE LAWS 


Mr. Di Fever. The cession—I am sorry, the cession agreement will 
take care of that. 

For instance, if a provision with regard to union security clauses 
were inconsistent, the National Board would say either you do it on 
our terms or we cannot give you a cession agreement. 

Senator Morse. That is the point I want to raise. 

Would you have this amended so the National Labor Relations 
Board would have the authority to say to the State of Wisconsin, 
“Tn security cases we will cede to you provided you change your laws 
so that it conforms to the Taft-Hartley law”? 

Mr. Dr Fepr. Well, of course, you have a conflict there with section 
14 (b) of the National Labor Relations Act, which permits a State to 
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enforce even more restrictive terms with regard to union security than 
are permitted in section 8 of the National Labor Relations Act. 

Senator Morse. Well, that is why I am raising it. 

What do you do about it ? 

Mr. D1 Fever. Because 14 (b) makes State law paramount when it 
comes to union-security clauses, so you would have to repeal that sec- 
tion in order to carry through your idea. 

Senator Morse. You do not expect any objection from me on that, 
do you? 

Mr. Di Fepe. I donot at all. 

Senator Morse. I just was not successful with regard to it in 1947 
when it became law. 

Mr. Dt Fepe. I do not know whether I should express my own per- 
sonal views, but I have written an article on section 14 (b) and right- 
to-work laws. I would be very happy to send you a copy. 

Senator Morse. I want it because I want you ‘to know that the reason 
I am taking it so slowly and deliberately as I am this morning with 
you, I know the witness I have before me, you are really a mine for 
this committee if we take our time to get the information from you. 
You are one of the best witnesses we can have. 

Mr. D1 Fever. Thank you. 

Senator Morse. And I particularly want to get your view on this 
constitutional question, because, Mr. Chairman, I think it is pretty 


basic to this problem. 


EQUALITY OF PROTECTION UNDER THE CONSTITUTON 


If now, we are going to sit here, in view of what the Supreme Court 
has said, with respect to the Federal issues involved in these cases, 
and proceed to pass legislation that, in effect, says to thousands of work- 
ers and hundreds of employers in this country, “Well, because we 
don’t have the money, or because we have a bac klog, or because it is 
cumbersome, we are not going to do what is necessary to give you the 
same interstate commerce clause protection that we give to the steel- 
workers, the steel plant, just because it is a big plant.” 

The trouble I have is that I think this Constitution of ours belongs 
to every person, the fellow who wor ks in the little plant, where there 
are only 5 of them, or the fellow who works in the plant where there 

are 500,000 and I have a little difficulty accepting the argument of so- 
called practicality. 

You have got to be practical about these things, and, practically, you 

can’t protect this little fellow, and I say you had better watch out for 
Government when it can’t protect the constitutional rights of every 
citizen where a right has been held by the Supreme C ‘ourt. to exist. 

I would not want to take any more time. I just want you to know 
what I am thinking about. 


PROBLEM OF ESTABLISHMENT OF ADMINISTRATIVE APPEAL PROCEDURE 


I don’t know whether I can work something out or not, but I am 
thinking about it, and I would like to have your help. I don’t know 
anybody who can give me more help than you can on the administrative 
problem here. 
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Is it possible for us to work out such a bill here? If there were, 
then I would give you more, I would dump more on you, if we could get 
such protection, because that is the kind of partnership I would go 
for, because there would really be an exchange of benefits between the 
State and the Federal Government. 

I want your view in the next few days whether you think we can work 
out language in a bill where you would be given these cases, if you 
would handle them quickly. 

As you well know, it is the quick decision that is the most important 
thing in labor relations when you have got a dispute. 

If it is alleged that the New York board is just going haywire, the 
New York board is just running roughshod over the rights that. the 
employer or the workers would have, if the Federal Government had 
taken jurisdiction, couldn’t we work out an administrative appeal 
procedure that would not result in this getting thrown into the courts 
and back from the courts; the understanding would be that you will 
function—and the Federal Board would be set up to function as an 
administrative appeal board. 

Let me tell you where this idea probably comes from, in part. 

When I was on the War Labor Board, we had regional boards all 
over this country, as you know 

Senator Kennepy. Senator, could you suspend ? 

Senator Morse. I am sorry. 

Senator Purretz. The hour is close to 12, and you have 3 more wit- 
nesses, I believe, to be heard, and so I will defer asking any questions 
except one, although I am a member of the subcommittee. 





EFFECT OF ASSERTION OF FEDERAL JURISDICTION ON STATE BOARDS 


If the Federal Government would assert and take jurisdiction in all 
cases and not seek part as proposed in this bill, what would happen to 
your board and other boards like it ? 

Mr. Di Fepr. Well, presumably, there are still some cases which are 
purely intrastate in character, so that the State board would have 
some jurisdiction left. 

I do admit to you that probably 50 percent of our case load would go 
over to the National Board. But we still would have a substantial 
caseload. 

Senator Purretx. In the light of the Federal power, Federal com- 
merce power, you feel you would still have 50 percent of the cases left? 

Mr. Dr Fepe. Well, we have in New York many cases involving 
apartment buildings. 

Now, presumably, you can say that because the aparament house 
buys oil or coal from outside the State, it has some effect on interstate 
commerce. 

But that might be stretching the concept of interstate commerce 
too far. 

We have many such cases in New York City. We have at least 
600 a year of them, so that my estimate that 50 percent of our present 
caseload would still be with us is a pretty good one. 

Senator Purrety. I have no other questions. 

I think you have some other witnesses. 

Senator Kennepy. Because it is getting late, I think it would be 
helpful if we had Mr. Benetar and Mr. Packard come this afternoon 
after Senator Holland testifies at 2 o’clock. 
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Are these gentlemen here? Is that possible? I am sorry we didn’t 
get to you this mornin 

Senator Holland will be here at 2. First Mr. Benetar and then Mr. 
Packard. 

Senator Morse. Mr. Chairman, I want to make a statement. 

I want to apologize to the Senator from Connecticut. I just 
stopped to realize that the Senator was waiting to ask questions. 

What I am concerned about in this procedure, Mr. Chairman, is, 
I am willing to meet at 7:30 in the morning, 7:30 at night, all day 
long. 

Mr. Chairman, I am not at all interested in committee hearings in 
a bill such as this unless there is going to be time for thorough exam- 
ination of the witnesses. If this is going to be just a cursory examina- 
tion, let’s meet, let them file their statements, and then we will read 
their statements, and if we want some questions answered, we will 
write them. 

But you are dealing here with one of the most technical legislative 
questions that this ¢ ommittee can have before it, and you are going to 
be dealing with witnesses who can be of great help to this committee, 
if we follow a policy of discussion with them. 

I am all for the procedure that the Senator from New York out- 
lined the other day of 10 minutes per Senator in rotation, until those 
who asked their questions in a series of 10-minute periods have finished 
their questions. 

But, then, if anybody thereafter has a prolonged examination, as I 
did w ith one witness, I think we ought to know whether we are going 
to have the time to do it without the feeling that the Senator is havi ing 
pressure put upon him to stop his examination of a witness. 

I am not interested, Mr. Chairman, in wasting my time at hearings 
such as these, as I can read, unless when a witness stirs up my interest 
as this witness has in this morning’s session—a witness I know some- 
thing about, one of the best qualified men we can have—is going to be 
available to a Senator to examine him at length if he wants ‘to examine 
him. 

I am afraid we are getting into a habit here in the Senate where our 
hearings no longer are performing the function that Senate hearings 
used to perform. 

If you will go back to several of your historic Senate hearings, we 
didn’t have short examination of witnesses. You bring a witness be- 
fore you to help you. 

I want you to know you have my complete cooperation. If it is 
the desire of this committee to have short questioning of these wit- 
nesses, I will be very glad to read their statements, but I will be else- 
where, because I have more important things to do than just to sit 
here as an auditor. 

So I think, over the noon recess, we ought to talk among ourselves 
as to what our procedure is going to be. 

Senator Kennepy. I will say to the Senator, my interruption of 
him was not intended to suggest pressure, but merely to give the 
Senator—I know the Senator understands that. 

Senator Morse. I did not interpret it that way. 

Senator Kennepy. I agree with the Senator, we are moving under 
some difficulties which the Senator is aware of, and for that reason 
we are attempting to limit the witnesses, at least those that appear 








462 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


before the committee, to the very narrowest limit in order that suffi- 
cient time would be given so that those who are brought before the 
committee, the members will have a full opportunity to examine them. 

So that even though the hearings are going to be closed, I hope, in 
a relatively short time, the list of witnesses is extremely limited so 
that I hope every member of the subcommittee would feel free to 
pursue his questioning wherever he wants to go with no suggestion of 
pressure, other than a reasonable one, and that any time we are not 
finished, then the witness would be invited to come back. 

As I say, we are meeting this afternoon, and we will meet until 
every Senator has had full opportunity to examine the witness. 

Mr. Di Feve. Mr. Chairman 

Senator Morsr. May I take 1 or 2 minutes? 

I want to take 1 or 2 minutes with this witness. 

Senator Kennepy. We are not going to adjourn, Senator. 

Mr. Di Fepe. Mr. Chairman, may I say in answer to Senator Morse, 
and your own suggestion, that so far as I am concerned, or my col- 
leagues are concerned, we would be very happy to cooperate with the 
committee, or with any individual Senator, or with the committee as 
a whole, to do whatever we can to try toc larify this picture. 

I think there is a solution to Senator Morse’s problem. It is a 
limited solution, but we will be very happy to work with you on it. 





EXPERIENCE UNDER WAR LABOR BOARD 


Senator Morse. I was just about to say, Mr. Chairman, that we had 
some experience with this problem in the War Labor Board days. Of 
course, we were dealing with Federal issues in our regions. We had 
regional boards. We had the so-called big Board here in W ashington, 
which was the policymaking Board. 

But, we soon woke up to the fact that a board in California or a 
board in Minnesota—a regional board—or a board in Illinois, was 
handing down regional decisions quite contrary to the national policy 
laid down by the big Board. 

So we set up an “appeal division of the board; we didn’t retry the 
case. We only inquired as to whether or not the decision of the re- 
gional board was at variance with national policy. We would re- 
verse the regional board if we found it was so; the system worked 
remarkably well. 

Now, it isn’t analogous to this situation, only slightly analogous to 
this. It is not applicable as an argument by ané logy ‘at all, because 
we have a State jurisdiction problem, and in the WLB situation we 
had Federal jurisdiction. 

Yet, if what we are trying to do is work out a cooperative arrange- 
ment. between the Federal Government and the State, I don’t think 
we should give up trying to work out a procedure below the court 
level that would expedite the handling of these cases and at the same 
time, keep the Federal Government’s finger in it to protect the inter- 
state commerce clause rights of the employees and employers. 


OPPOSITION TO DELEGATION OF FEDERAL POWERS 


That is the constitutional problem and principle. Perhaps we 
have the power as Congress to delegate constitutional powers, but I 
think we have done too much of it, and I think the longtime general 
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welfare of the American people will not be served by -delegating 
Federal jurisdiction to the States where constitutional rights are 
concerned. 

That happens to be, as I say, a philosophical approach to this. It 
is pretty basic. 

The whole question of the struggle you have in the Southern 
States, let’s face up to it, where they don’t distinguish so frequently 
between State rights and. public policy. Ii they don’t like something 
as a matter of public policy, it is easy to claim it violated the State’s 
rights. 

The question is, what constitutional right does it violate. Unless 
it violates a constitutional right, it can’t possibly violate a State’s 
right. 

It is one thing to say, as a matter of public policy, we ought to let 
States with low labor standards continue to live in a medieval age. 
T happen to believe that if you are going to protect labor standards 
in this country, by and large, it is only through the exercise of Fed- 
eral Government’s power under the interstate commerce clause, and 
I am not going to repeal it by the installment plan. 

That is all I wanted to say, Mr. C hairman, because I hope that I 
can make some contribution to this committee procedurally with the 
assistance of the chairman of the New York board on this question. 

Mr. Dr Fepr. Thank you very much, Senator. 

Senator Kennepy. Thank you. 

Mr. Dr Frepr. Mr. Chairman, would you want to hear from Mr. 
Gooding ? 

Senator Kennepy. I would like to ask you a couple of more ques- 
tions on this subject. 

Mr. Di Fepr. Yes. 


NLRB BACKLOG 


Senator Kennepy. Looking over the testimony of Mr. Leedom, 
the Chairman of the Board, before the Appropriations Committee, 
it is quite obvious that particu ularly since the recession has set in that 
the backlog of cases of the National Labor Relations Board has in- 
creased tremendously. The budget is inadequate, and in the next few 
months, their backlog is going to pile up and it is just really a ques- 
tion, even if you give them sufficient funds, as to how many cases 
five men can decide, or their people lower down in the regions. 

So that I don’t know whether you would be able to come up with 
some suggestion along the lines suggested by the Senator from Ore- 
gon whic h would serve asa meeting ‘round. 


RELUCTANCE TO CEDE FEDERAL JURISDICTION 


There is reluctance .on some members of the committee to yield 
jurisdiction to States which do not have laws which we feel are in 
accordance with the intention of the national law. 


ADDITIONAL MACHINERY TO NLRB 


I don’t know whether it is possible to set up some other board that 
can deal with these cases which do not have a very important impact 
on interstate commerce. Maybe the Federal Government ought to set 
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up additional machinery so that the National Labor Relations Board 
would be free to handle more important cases and maybe some other 
group could handle the other cases. 

It seems to me we ought to either provide the machinery however, 
or otherwise we should consider-—— 

Mr. Dr Fepr. May I say that the caseload of the New York board 
has also increased considerably over the last few years. 

Of course, we are keeping up with it. I don’t know that any amount 
of money which you might appropriate for the National Board now 
would solve the problem, but it would be of some help. 


CESSION AGREEMENTS PROPOSAL 


But in line with Senator Morse’s suggestion, the only immediate 
answer that I can see in the picture is a cession agreement or a more 
liberalized view of existing provisions with regard to cession agree- 
ments. 

Senator Kennepy. Of course, the language of Senator Ives’ bill is 
quite broad, and it gives the imprimatur of the Congress to the Board 
yielding jurisdiction, and I am not sure that we desire to encourage 
the Board in that. 

Mr. Di Fepe. We would be very happy to work on the language. 

Senator Kennepy. Perhaps you might suggest for those Members 
who might not want to take the same view as other Senators. 

Mr. Di Fever. We would be very happy to do that. 

Senator Kennepy. In other words, where the language of 10 (a) 
may be too confining, the obvious intention was to provide for the 
cession to those States where it was appropriate. 

But, perhaps we could, without endorsing the concept of the Sena- 
tor from New York have more limited language permitting us to yield 
in cases like New York and which would encourage States with major 
industrial problems which are the main States involved, to set up, to 
make changes in their State acts, if they can move in this area. 

But, I think it has been very beneficial having you, and I say this is 
1 of the 7 or 8 chief areas 

Mr. Di Fepe. Yes. 

Senator Kennepy. That are before this committee and this is really 
the only day or morning that is devoted to them, so that I hope the 
Senator from Oregon does not feel we did not explore it in detail 
because it is our desire to do so, because we may not have any further 
opportunities. 

Are there any further questions? 

Mr. Dr Fepe. Again I want to say thank you, Mr. Chairman, and 
every member of this committee for the opportunity you have given 
to me to express my views in this important subject. We will be very 
happy to work with your committee on proposed drafts of legislation. 

Senator Kennepy. Well, we will hear from you. 

I hope the other members of the States who are here, if they care to 
send us, after listening to the testimony this morning, give us any 
ideas, we will be glad to have any correspondence from them, as 
we have already from the State of Pennsylvania. 

The subcommittee will meet again at 2 to hear Senator Holland and 
also Mr. Packard and Mr. Benetar. 
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Thank you very much. 
Mr. Di Fepe. Thank you very much, Mr. Chairman. 
(Whereupon, at 12:15 p. m., the hearing recessed until 2 p. m., the 
same day.) 
AFTERNOON SESSION 


Present: Senators Kennedy (presiding), McNamara, Morse, Gold- 
water, and Purtell. 

Also present: Senator Smith of New Jersey, member of the com- 
mittee, and Senator Holland. 

Senator Krnnepy. The subcommittee will come to order. 

It is a pleasure today, this afternoon, to welcome before the sub- 
committee the senior Senator from Florida, Senator Spessard Holland. 
He is going to discuss his amendment. He has a good deal of interest 
in this matter and a good deal of background for it. 


We are fortunate to have you before us and we hope you will testify 
in any way you wish to. 


Senator Smrru. May I just say a word ? 

Senator Kennepy. Yes. 

Senator Smiru. I want to express my appreciation for the distin- 
guished Senator being before us. 

I am not a member of the subcommittee but I wanted to be here to 
hear you. 

I want to say that I have an engagement at 2 : 30, so if I have to leave, 
it is not because I do not want to hear what you say. 

Senator Hottanp. I appreciate the cordial words of the chairman 
and those from the distinguished Senator of New Jersey, to whom I 
shall refer on 2 or 3 occasions in my statement. I will be glad to have 


him make contact if any should occur to him, or any addition 
he may care to make. 


STATEMENT OF HON. SPESSARD L. HOLLAND, UNITED STATES 
SENATOR FROM THE STATE OF FLORIDA 


Senator Hottanp. Mr. Chairman, and members of the committee, I 
appreciate the opportunity to testify before this subcommittee in sup- 
port of S. 3692, a bill to amend the National Labor Relations Act so 
as to prov ide that nothing therein shall invalidate the provisions of 
State laws which seek to prevent strikes in public utilities. 

(S. 3692 reads as follows :) 


TEXT OF HOLLAND BILL 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 14 of the National Labor Rela- 
tions Act, as amended, is amended by adding at the end thereof a new subsection 
as follows: 

(c) (1) Nothing in this act or the Labor-Management Relations Act, 1947, 
shall be construed to nullify the provisions of any State or Territorial law which 
regulates or qualify the right of employees of a public utility to strike, or which 
prohibit strikes by such employees. 

(2) As used in this subsection the term “public utility” means an employer 
engaged in the business of furnishing water, light, heat, gas, electric power, 
sanitation, passenger transportation, or communication services to the public, 
or of operating a gas pipeline or a toll bridge or tunnel. 
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PROBLEM OF “NO-MAN’S LAND” RELATIVE TO PUBLIC UTILITIES DISPUTE 


This bill was introduced by me for the junior Senator from Vir- 
ginia, Mr. Robertson, and myself, and it is our earnest hope that at 
long last, needed legislation will be enacted in this Congress to fill a 
legal “void”—or a labor-management ‘no-man’s land”—which fails to 
assure the continued operation of public utilities, which dangerous 
situation was created February 26, 1951, by a strained interpretation 
by the United States Supreme Court in the so-called Wisconsin case 
construing the legislative intent in the passage of the Taft-Hartley 
Act. 

BILLS PREVIOUSLY INTRODUCED 


In less than 3 months after this Supreme Court decision was 
handed down, a bipartisan effort was begun in the Senate to correct 
the unfortunate situation created thereby when Republican Senators 
Wiley of Wisconsin and Hendrickson of New Jersey, together with 
Democratic Senators Robertson of Virginia and myself, introduced 
on May 23, 1951, S. 1535 of the 82d Congress, which was identical to 
the measure now being considered. 

Unfortunately this bill never saw the light of day and died in the 

Senate Labor and Public Welfare Committee, without being ac- 
corded a hearing. 

I think that the chairman will have noted the correction of my 
statement on the floor the other day when I said that I had been in- 
troducing this proposed legislation for 6 years, whereas as a matter 
of fact it has been 7 years since I first introduced it in May 1951. 


8. 2650, 83D CONGRESS 


In the following Congress, the 83d, a corrective proposal was again 
before the Senate Committee on Labor and Public Welfare in an 
omnibus labor bill, S. 2650, which was considered by the committee 
and favorably reported. However, you will recall that due in large 
part to the fact that three FEPC amendments were pending—under 
an unanimous-consent agreement limiting debate—the Senate by a 
vote of 50 to 42 recommended the bill. Although I found much to 
approve in S. 2650—particularly the section dealing with strikes in 
public utilities—I voted with the majority to recommit the bill be- 
cause of the unfavorable parliamentary situation which required the 
consideration of FEPC legislation under a gag rule. 

The bill, S. 2650, as reported from the Senate Committee, contained 
the following language: 





(c) Nothing in this act shall be construed to interfere with the enactment 
and enforcement by the States of laws to deal in emergencies with labor disputes 
which, if permitted to occur or continue, will constitute a clear and present 
danger to the health or safety of the people of the States. 

This, by the way, is a broader wording than the wording in the 
pending measure. 

During the debate on that measure, I questioned at length the 
Senior Senator from New Jersey, Mr. Smith, then chairman of the 
Senate Committee on Labor and Public Welfare, concerning the pur- 
pose of this proposed language, and I am happy to have the distin- 
guished Senator from New Jersey present at this hearing. 
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I asked the distinguished Senator from New Jersey specifically if 
it were his understanding that that provision was designed effec- 
tively to return to the States the power, authority, and jurisdiction 
to deal under State laws and under machinery provided under State 
laws, with work stoppages, strikes, threatened strikes, lockouts, or 
anything which would tend to bring about a stoppage of the rendition 
of services by public utilities to the people of States or communities 
within States. The Senator from New Jersey replied : 

In preparing this particular paragraph the committee felt that utilities cer- 
tainly would be included, because utilities usually could affect the health or 
safety of the people. 

In his January 11, 1954, message to the Congress on labor-manage- 
ment relations, the President called attention to the problem at hand 
and recommended correction in the following manner : 

The act should make clear that the several States and Territories, when 
confronted with emergencies endangering the health or safety of their citizens, 
are not, through any conflict with the Federal law, actual or implied, deprived 
of the right to deal with such emergencies. The need for clarification of juris- 
diction between the Federal and the State and Territorial governments in the 
labor-management field has lately been emphasized by the broad implications 
of the most recent decision of the Supreme Court dealing with this subject. 


8. 527, 84TH CONGRESS 


On June 18, 1955, in the 1st session of the 84th Congress, Senator 
Robertson and I again introduced a bill, S. 527, designed to correct 
this situation. Again our proposal received no attention. 

This year we introduced the bill now under consideration, making 
this the fourth Congress in a row that such a proposal has been before 
the Congress, though the problem is still with us. 


COURT INTERPRETATION AFFECTING FEDERAL-STATE JURISDICTION (THE 
WISCONSIN CASE) 


Mr. Chairman, as I stated earlier, the passage of S. 3692 or similar 
legislation, was made necessary by the interpretation of the National 
Labor Relations Act as amended by the Labor Management Relations 
Act of 1947, by the Supreme Court of the United States in the so- 
called Wisconsin case (Amalgamated Association of Street Electric 
Railway and Motor Coach Employees of America, Division 998, et al. 
v. Wisconsin Employment Relations Board, 340 U.S. 383, 71S. Ct. 
359, 95 L. ed. 354), dated February 26, 1951. 

The net result of the majority opinion in that case was that a Wis- 
consin statute, which prohibited strikes against public utilities and 
provided for compulsory arbitration of labor disputes after an im- 
passe in collective bargaining has been reached, was invalid, because 
it was in conflict with the National Labor Relations Act, as amended. 


DISAGREEMENT WITH MAJORITY OPINION 5 CONGRESSIONAL INTENT 


I have studied the case rather carefully, and I find myself in complete 
agreement with the strong dissenting opinion written by Mr. Justice 
Frankfurter, joined in by Mr. Justice Burton, and Mr. Justice Minton. 
I feel, as did the principal Senate author of the act in question, the 
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late Senator Robert A. Taft, that the majority of the Court came for- 
ward with a highly strained interpretation of the intent of Congress 
in the passage of the Taft-Hartley Act of 1947, and one which was 
never anticipated by its sponsors. Senator Taft made no secret of his 
complete disagreement with the majority opinion, and expressed him- 
self strongly to me personally on the subject on several occasions. His 
comments in this regard were of particular interest to me in view of 
the fact that both the majority and the dissenting opinions refer to 
some of the same comments made by Senator Taft during the 1947 
debate in support of their interpretation of the legislative history of the 
Taft-Hartley Act. 

Also, it is clear from the record that another coauthor of the bill, 
former Congressman Hartley, had a completely different interpreta- 
tion of the intent of the bill from that ascribed to it by the Supreme 
Court. I quote the following from page 6383 of the Congressional 
Record of June 4, 1947 : 


Mr. Kersten of Wisconsin. Mr. Speaker, will the gentleman yield? 
Mr. HarTLey— 


who had the floor— 


I yield. 

Mr. Kersten of Wisconsin. I wish to compliment the gentleman on the very 
fine exposition he is making of the conference report. I would like to ask the 
gentleman about that portion which pertains to the validity of State laws. Wis- 
consin and other States have their own labor-relations laws. We are very anxious 
that disputes be settled at the State level insofar as it is possible. Can the gentle- 
man give us assurance on that proposition, so that it is a matter of record, that 
that is the sense of the language and of the report? 

Mr. Hartiey. That is the sense of the language of the bill, and of the report. 
That is my interpretation of the bill, that this will not interfere with the State of 
Wisconsin in the administration of its own laws. In other words, this will not 
interfere with the validity of the laws within that State. 

Mr. Kersten of Wisconsin. And it will permit as many of these disputes to be 
settled at the State level as possible? 

Mr. Hartiey. Exactly. 


It is difficult for me to understand how anyone could conceive of 
Congress intending to preempt a field of such vital importance to the 
general public—which had been entered by many local and State 
governments—without providing a substitute for local procedure, 
under an act which contained in its declaration of policy the state- 
ment: 

* * * and above all recognize under law that neither party has any right 


in its relations with any other to engage in acts or practices which would 
jeopardize the public health, safety, or interest— 


and also the words— 


* * * and to protect the rights of the public in connection with labor disputes 
affecting commerce. 


SUPREME COURT DECISION SAID TO BE CONTRARY TO DECLARATION OF 
POLICY 


In my opinion, the majority opinion of the Supreme Court went 
completely contrary to the expressed declaration of policy in the act, 
without specific language in the body of the act to justify such a 
departure, and by this interpretation the Supreme Court accom- 
plished in part what the act was trying to prevent, by declaring void 
all protective State laws dealing with strikes in public utilities and 
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thereby permitting the public health and safety to be placed in 
jeopardy during public-utility strikes. 

Congress made provision for threatened and actual strikes which 
would “if permitted to occur or continue, imperil the national health 
or safety,” and provided authority for the President of the United 
States to set in motion investigatory and judicial processes which 
would at least prevent a work stoppage for a period of 80 days, dur- 
ing which conciliation, mediation, arbitration, and continued col- 
lective bargaining could operate to effect a settlement of the dispute. 

I dislike ever to bring in any statement of my own made in a 
debate into a record of this kind, but since I was privileged to make 
the last statement for the minority side of Congress, before the final 
vote on the Taft-Hartley Act, I would like to quote from my state- 
ment in the debate showing that I, and I am sure many others 
who passed the act—and there were enough of us to override a Presi- 
dential veto—ascribed the first importance to this matter of providing 
machinery to prevent the closing of basic national industries, and cer- 
tainly any idea to not protect the local people and local communities 
within States would be abhorrent to the idea we were trying to pro- 
tect the public in the passage of that act. 

Mr. Chairman, I quote from the debate on the Taft-Hartley bill as 
it is found on page 5115, volume 93, part 4, of the Congressional 
Record of the 80th Congress, Ist session, May 13, 1947. 


SENATOR HOLLAND'S STATEMENT DURING DEBATE ON TAFT-HARTLEY ACT 


I would not arise to address myself to the pending bill, and to the substitute, 
at all, except for the fact that it seems to me there has been too little discussion 
in the debate thus far of what I regard as the dominant interest which Senators 
are considering in this matter. That is the interest of and the protection of the 
general public of the United States of America who have the gravest stake in 
the pending legislation. I want to remind Senators that, regardless of the fact 
that we would like to forget it, there are labor leaders in the country who have 
already shown unequivocably by their action that they are willing, even in time 
of gravest national emergency, to ignore entirely the public interest. We shall 
leave them, after June 30, in the precise position where they can most effectively 
and most fully ignore the public interest, unless we pass the committee bill. 


Mr. Chairman, for the sake of clarifying the record, June 30, fol- 
lowing the date of the debate, was the date of expiration of the Smith- 
Connally Act, then the act on the statute books dealing with this kind 
of situation. 

I continue to quote: 


I remind Senators that, during World War II, the man who controlled the 
great coal-mining industry of the Nation called out the coal miners, at a time 
when the fate of our Nation and literally of the world hung in the balance. It 
happened that the position which I held at that time brought about the receipt 
by me of dozens of letters from servicemen of my State, stationed in all parts of 
the world, expressing the gravest distress and anxiety as to how it could be that 
anybody at home could visit upon them and the other millions who wore the 
uniform of their country the bad treatment that was given through the coal 
strike at that time. Likewise, there were many letters coming also from fami- 
lies of those distressed servicemen. 

a * * * * a % 

Then, Mr. President, last fall, just as we were approaching the winter season, 
there was another illustration of exactly how far that particular leader would 
go in violating and disregarding the public interest. It will be recalled that, but 
for the existence of that war measure, the Smith-Connally Act, which bears the 
distinguished name of the honored senior Senator from Texas, this Nation would 

25738—58 31 
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then have been faced with distressing conditions, simply because of the utter 
unwillingness of the leader of the coal miners to give proper consideration to the 
public interest and the public viewpoint. 


So, without referring to other such distressing incidents which have oc- 
curred—and there have been others—I merely want to remind the Senate that 
unless the pending bill is passed the Nation will be left, and our President will 
be left, and, in particularly, the general public, including the laboring people, 
will be left without the protection of any machinery at all under which we may 
be safeguarded against the devastating and disastrous effects of work stoppages 
in our basic national industries. 

Then, Mr. Chairman, I skip a few paragraphs—though the whole 
item is available if any Senator cares to read it—and I continue to 
quote: 


I close by simply reminding you, Mr. President, and members of the Senate, 
that these shutdowns in vital national industries hit hardest at the people who 
work. When I ran for the Senate, I ran thoroughout my State on the platform 
of setting up machinery to avert shutdowns in these basic industries, and I 
particularly accentuated the point that labor itself was worst hurt by such 
shutdowns because its payrolls are cut off when we do not obtain steel or do not 
obtain coal or do not have transportation. 


JEOPARDY TO HEALTH, SAFETY, AND GENERAL WELFARE 


Now, Mr. Chairman, however, in the opinion of the majority of the 
Supreme Court, it left under the law a situation where the health, 
safety, and general welfare of the same people can be jeopardized 
without restriction when they are affected in smaller groups—on a 
State or local level rather than a national level. 

The dissenting opinion by Mr. Justice Frankfurter states clearly 
what I believe to be not only the proper interpretation of the intent 
of Congress in this regard, but the only reasonable and logical inter- 
pretation. Speaking ‘for the minority of the Court, he stated : 


MINORITY OPINION OF MR. JUSTICE FRANKFURTER 


But the careful consideration given to the problem of meeting nationwide 
emergencies and the failure to provide for emergencies other than those affecting 
the National as a whole do not imply paralysis of State police power. Rather, 
they imply that the States retain the power to protect the public interest in 
emergencies economically and practically confined within a State. It is not 
reasonable to impute to Congress the desire to leaves States helpless in meeting 
local situations when Congress restricted national intervention to national 
emergencies. 


INVALIDATION OF FLORIDA LAW 


Mr. Chairman, Florida is one of the States which has had its laws 
dealing with this subject declared invalid as a result of this decision 
of the Supreme Court. 

In 1947, by a vote of 33 to 0 in the State senate, and 74 to 12 in 
the house, ‘the Florida Legislature passed a law requiring compulsory 
conciliation and arbitration when a stalemate has been reached in 


the collective-bargaining process between employer and employee of 


a public utility. 

In order that the committee might have the text of the entire Florida 
law available, I ask permission to have printed in the record of these 
hearings at the cmialidiate of my remarks chapter 4 03 of the Florida 
Statutes, entitled “Public U Itility Arbitration Law.’ 

Senator Kennepy. Without objection, so ordered. 

(The document referred to follows :) 
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CHAPTER 453 
PusLic Utiniry ARBITRATION LAW 


453.01 Declaration of policy. 

453.02 Definitions. 

453.08 Duty to make effort to settle labor disputes. 

453.04 Petition for and appointment of conciliator. 

53.05 Work interruption; prohibited. 

453.06 Inability to effect settlement; appointment of board of arbitration ; com- 
pensation and expenses. 

453.07 Arbitration board; hearings. 

453.08 Finding and order of board. 

453.09 Time within which to make findings; majority decision; recording; 
finality of order. 

453.10 Review of order; by circuit court. 

453.11 Appeal to supreme court. 

453.12 Penalty for violation by an individual. 

453.13 Penalty for lockout strike or work stoppage. 

453.14 Action for injunction. 

453.15 Rights of immunities of individual employees ; intent of law. 

453.16 National railway labor act not affected. 

453.17 Publicly owned and operated utilities excepted. 

453.18 Short title. 


453.01 Declaration of policy.—That it is hereby declared to be the public 
policy of the State of Florida that it is necessary and essential in the public 
interest to facilitate the prompt, peaceful and just settlement of labor disputes 
between public utility employers and their employees which cause or threaten 
to cause an interruption in the supply of services necessary to the health, safety 
and well-being of the citizens of Florida, and to that end to encourage the making 
and maintaining of agreements concerning wages, hours and other conditions of 
employment through collective bargaining between public utility employers and 
their employees, and to provide settlement procedures for labor disputes between 
public utility employers and their employees in cases where the collective bar- 
gaining process has reached an impasse and stalemate, and as a result thereof 
the parties are unable to effect such settlement and which labor disputes, if not 
settled, are likely to cause interruption of the supply of a public utility service 
on which the community so affected is so dependent that severe hardship would 
be inflicted on a substantial number of persons by a cessation of such service. 

History.—§ 1, ch. 23911, 1947. 
ef.—Ch. 447, Labor organizations. 

453.02. Definitions.— 

(1) The term “public utility employer’ means an employer engaged in the 
business of rendering electric power, light, heat, gas, water, communication or 
transportation services to the public in this state. 

(2) The term “collective bargaining” means collective bargaining of or similar 
to the kind provided for by the federal law known as the national labor relations 
act and as interpreted by decisions of the supreme court of the United States 
arising under said last mentioned act. 

History.—$§ 2, ch. 23911, 1947. 
ef.— § 453.17, Publicly owned utilities excepted. 


453.03 Duty to make effort to settle labor disputes.—It shall be the duty of 
public utility employers and their employees in public utility operations to 
exert every reasonable effort to settle such labor disputes by the making of 
agreements through collective bargaining between the parties, and by the main- 
taining therof when made, and to prevent, if possible, the collective bargaining 
process from reaching a state of impasse and stalemate. 

History.—§ 3, ch. 23911, 1947. 


453.04 Petition for and appointment of conciliator.—If in any case of a labor 
dispute between a public utility employer and its employees, the collective bar- 
gaining process reaches an impasse and stalemate, with the result that the 
employer and the employees are unable to effect a settlement thereof, then either 
party to the dispute may petition the governor of the State of Florida to appoint 
a conciliator. The party filing such a petition shall serve a true copy thereof 
upon the other party or parties to such labor dispute. Service shall be made by 
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delivering such a copy (a) in the case of public utility employer, to one of its 
officers or a member of its collective bargaining committee and (b) in the case 
of a labor organization, a labor union or a group of employees in the process of 
organizing, to one of the officers, business agents, organizers or collective bar- 
gaining committeemen of such organization, union or group’ In case service 
cannot be so made within twenty-four hours after the time of the actual receipt 
of the petition by the governor, then such service shall be effected by mailing 
(registered mail—return receipt requested) such a copy to the last known prin- 
cipal post office address or box of the party entitled to receive the same. In 
event such acceptance or delivery of such mailing is refused then such service 
shall be fully and sufficiently effected by the immediate posting of a true copy 
of the petition on the bulletin board of at least one major place of employment 
of employees involved in such labor dispute. The party effecting such service 
shall make and file with the governor a certificate setting forth the time and 
date of such service and the manner in which it was so effected. Upon the filing 
of such petition, the governor shall consider the same, and if he deems advisable 
shall order a hearing thereon, and if in his opinion the collective bargaining 
process, notwithstanding good faith efforts on part of both sides to such dispute, 
has reached an impasse and stalemate and such dispute, if not settled, will cause 
or is likely to cause the interruption of the supply of a service on which the 
community affected is so dependent that severe hardship would be inflicted on 
a substantial number of persons by a cessation of such service, the governor shall 
appoint a conciliator to attempt to effect the settlement of such dispute. Such 
eonciliator shall be allowed reasonable compensation for his services and for his 
necessary expenses, in an amount to be fixed by the governor, such compensation 
and expenses to be shared equally by the parties to the dispute. 


History.—§ 4, ch. 23911, 1947. 


453.05 Work interruption: prohibited.—The conciliator so named shall ex- 
peditiously meet with the disputing parties and shall exert every reasonable 
effort to effect a prompt settlement of such dispute. From and after the filing 
of a petition with the governor as provided for in § 453.04 hereof, and until and 
unless the governor shall determine that the failure to settle the dispute with 
respect to which such petition relates would not cause severe hardship to be 
inflicted on a substantial number of persons, there shall be not interruption of 
work and no strikes or slowdowns by the employees, and there shall be no lockout 
or other work stoppage by the employer, until such time as all procedure pro- 
vided for by this chapter has been exhausted or during the effective period of 
any order issued by a board of arbitration pursuant to the provisions of this 
chapter. 

History.—$ 5, ch. 23911, 1947. 
ef.—§ 447.13, Right to strike preserved. 

453.06 Inability to effect settlement; appointment of board of arbitration: 
compensation and expenses.—If the conciliator so named is unable to effect a 
settlement of such dispute within a thirty day period after his appointment, he 
shall report such fact to the governor; and the governor may allow such con- 
ciliator up to an additional fifteen days in which to attempt to effect a settlement 
of such dispute and make report to the governor; and the governor, if he believes 
that a continuation of the dispute will cause or is likely to cause the interruption 
of the supply of a service on which the community so affected is so dependent 
that severe hardship would be inflicted on a substantial number of persons by a 
cessation of such service, shall appoint a board of arbitration to hear and 
determine such dispute. The board of arbitration shall consist of one public 
member chosen by the governor, and one member designated in writing by each 
of the parties to the dispute. If either party to the dispute shall fail or refuse 
to designate its member within one week after appointment of the public mem- 
ber, the governor shall appoint such member in the same manner as the public 
member is appointed. A new board shall be chosen by the governor for each 
separate dispute: but the same board may hear any number of issues or griev- 
ances which are involved at the same time in any dispute between the same 
employer and his employees. The public member of such board of arbitration 
shall be allowed reasonable compensation for his services, and for his necessary 
expenses, in an amount to be fixed by the governor, and such compensation and 
expenses and the necessary expenses of such board of arbitration shall be shared 
equally by the parties to the dispute. 


History.—§ 6, ch. 23911, 1947. 
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453.07 Arbitration board; hearings.—The board of arbitration shall promptly 
hold hearings and shall have the power to administer oaths and compel the at- 
tendance of witnesses and the furnishing by the parties of such information as 
may be necessary to a determination of the issue or issues in dispute. Both 
parties to the dispute shall have the opportunity to be present at the hearing, 
both personally and by counsel, and to present such oral and documentary 
evidence as the board shall deem relevant to the issue or issues in controversy. 

History.—§ 7, ch. 23911, 1947. 


453.08 Finding and order of board.—tIt shall be the duty of the board to make 
written findings of fact, and to promulgate a written decision and order upon 
the issue or issues presented in each case. In making such findings the board 
shall consider only, and be bound only, by the evidence submitted. Whena valid 
contract is in effect defining the rights, duties and liabilities of the parties with 
respect to any matter in dispute, the board shall have power only to determine 
the proper interpretation and application of the contract provisions which are 
involved. Where wage rates or other conditions of employment under a pro- 
posed new or proposed amended contract are in dispute, the board shall establish 
rates of pay and conditions of employment which are comparable to the prevail- 
ing wage rates paid and conditions of employment maintained by the same or 
similar public utility employers, if any, in the same labor market area, and if 
none, in adjoining labor market areas within the state, and if none, in adjoining 
labor market areas in states bordering on this state, and which in addition 
thereto bear a generally comparable relationship to wage rates paid and condi- 
tions of employment maintained by all other employers in the same labor market 
area. The board shall determine in each case, based upon the evidence presented 
and received by the board, what constitutes in that case the labor market area 
involved. The board may establish separate schedules of wage rates and sepa- 
rate conditions of employment in each labor market area. In establishing wage 
rates the board shall take into consideration the overall compensation presently 
received by the employees, having regard not only to wages for time actually 
worked but also to wages for time not worked, including (without limiting the 
generality of the foregoing) vacations, holiday, and other excused time, and all 
benefits received, including insurance and pensions, and the continuity and sta- 
bility of employment by the employees. 

History.—¥§ 8, ch. 23911, 1947. 


453.09 Time within which to make findings; majority decision; recording ; 
jinality of order.—The board of arbitration shall hand down its findings, decision 
and order (hereinafter referred to as its order) within sixty days after its 
appointment; provided, however, that the governor may for good cause extend 
said period for not to exceed an additional thirty days. If all three members 
of the board do not agree, the order of the majority shall constitute the order 
of the board. ‘The board shall furnish to each of the parties a copy of its order. 
A certified copy thereof shall be filed in the office of the clerk of the circuit court 
of the county wherein the dispute arose or in the office of the clerk of the circuit 
court of any county where the employer operates or maintains an office or place 
of business. Unless such order is reversed upon a petition for review filed pur- 
suant to the provisions of § 453.10, such order, together with such agreements 
as the parties may themselves have reached, shall become binding upon, and shall 
control the relationship between, the parties from the date such order is filed 
with the clerk of the circuit court, as aforesaid, and shall continue effective 
for one year from that date, but such order may be changed by mutual consent 
or agreement of the parties. No order of the board relating to wages or rates 
of pay shall be retroactive to a date before the date of the terminatiton of any 
contract which may have existed between the parties, or, if there was no such 
contract, to a date before the day on which the governor appointed a conciliator 
in such dispute. 


History.—§ 9, ch. 23911, 1947. 





453.10. Review of order; by circuit court.—Either party to the dispute may 
within fifteen days from the date such order is filed with the clerk of the court 
petition the circuit court of any county, in which the employer operates or 
has an office or place of business, for a review of such order on the ground (a) 
that the parties were not given reasonable opportunity to be heard, or (b) 
that the board of arbitration exceeded its powers, or (c) that the order is 
unreasonable in that it is not supported by the evidence, or (d) that the order 











474 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


was procured by fraud, collusion, or other unlawful means or methods. A 
summons to the other party to the dispute shall be issued as provided by law 
in other civil cases; and either party shall have the same rights to a change 
of venue from the county, or to a change of judge, as provided by law in other 
civil cases. The judge of the circuit court, without the intervention of a jury, 
shall hear the evidence adduced by both parties with respect to the issue raised 
by such petition and may reverse said order only if he finds that (a) one of 
the parties was not given reasonable opportunity to be heard, or (b) that the 
board of arbitration exceeds its powers, or (c) that the order is unreasonable 
in that it is not supported by the evidence, or (d) that the order was procured 
by fraud, collusion or other unlawful means or methods. The decision of the 
judge of the circuit court shall be final, unless an appeal is taken to the supreme 
court as hereinafter provided. If the court reverses said order for one of the 
reasons stated herein, and no appeal is taken fo the supreme court, the clerk 
of said court shall certify the court’s decision to the governor, who may either 
attempt further conciliation or may appoint another board of arbitration, as 
hereinabove provided for, in the event that the parties do not prefer first to 
engage in further collective bargaining in an attempt to settle such dispute. 


History.—§ 10, ch. 23911, 1947. 


453.11 Appeal to supreme court.—Any interested party may appeal to the 
supreme court from the decision of the judge of the circuit court within the 
same period of time and following the same procedure as used in appeals from the 
order of the board of arbitration to the circuit court. The supreme court shall 
give precedence to the hearing of such appeals because of the public interest 
involved. If the supreme court reverses said order, then its order shall be 
certified to the governor in the same manner as above provided in case of 
reversal by the circuit court. 


History.—§ 10, ch. 23911, 1947. 


453.12 Penalty for violation by an individual_—Any violation of this chapter 
by any member of a group of employees acting in concert, or by any employer or 
by any officer of an employer acting for such employer, or by any other individual, 
shall constitute a misdemeanor, punishable upon conviction by a fine of not 
more than one thousand dollars or by imprisonment in the county jail for not 
more than twelve months, or both. 


History.—§ 11, ch. 23911, 1947. 


453.18 Penalty for lockout strike or work stoppage.—Any lockout engaged in 
by any utility, or any strike or work stoppage engaged in by any labor organiza- 
tion or labor union or any concerted or simultaneous action on the part of a 
substantial number of the members of any labor organization or labor union, 
which shall result in an interruption in or suspension of operation of any utility 
in violation of this chapter, shall subject such utility, or labor organization or 
labor union to a penalty not to exceed ten thousand dollars per day for each 
day that such interruption or suspension of operation shall continue. Such 
penalty shall be to the state and recoverable by it in any appropriate legal action. 
All legal proceedings under this section against corporations or unincorporated 
bodies to recover any such penalty or penalities may be instituted and conducted 
according to the provisions of general law applicable to suits or actions against 
such corporations or bodies. 

History.—§ 12, ch. 23911, 1947. 


cf.—§ 453.17, Inapplicable to publicly owned utilities. 
§ 447.13, Right to strike. 


453.14 Action for injunction.—Any person adversely affected by reason of 
any violation of the provisions of this chapter may file an action in the circuit 
court of the county in which any such violation occurs to restrain and enjoin 
such violation and to compel the performance of the duties imposed by this 
chapter. 


History.—§ 13, ch. 23911, 1947. 


453.15 Rights of immunities of individual employees: intent of law.—Nothing 
in this chapter shall be construed to require an individual employee to render 
labor or service without his consent, or to make illegal the quitting of his labor 
or service or the withdrawal from his place of employment unless done in con- 
cert or by agreement with others. No court shall have power to issue any process 
to compel an individual employee to render labor or service or to remain at 
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his place of employment without his consent. It is the intent of this chapter 
only to forbid employees to leave their employment in concert or to cause a work 
slowdown or stoppage in concert, and to forbid an employer to lock out his 
employees, in any case where the resultant interruption of public service would 
cause hardship to a substantial number of persons. 


History.—§ 14, ch. 23911, 1947. 

453.16 National railway labor act not affected.—Nothing in this chapter shall 
apply to any utility to which the national railway labor act is applicable. 

History.—§ 15, ch. 23911, 1947. 





453.17 Publicly owned and operated utilities excepted.—Nothing in this chap- 
ter shall apply to any utility owned and operated by a municipality, county or 
other governmental unit. 


History.—§ 15a, ch. 23911, 1947. 

453.18 Short title—This chapter may be cited as “Public utility arbitration 
law.” 
History.—§ 19, ch. 23911, 1947. 


Senator Hotianp. Briefly, Mr. Chairman, the Florida law defines 
the term “public utility employer” as an employer engaged “in the 
business of rendering electric power, light, heat, gas, water, communi- 
vations, or transportation services to the public of this State,” and 
then sets up a procedure to be followed when the collective-bargaining 
processes reach an impasse and stalemate, which includes: 

1. The appointment by the Government of a conciliator who must 
effect a iellaeans within 30 days after appointment (an additional 15 
days may be allowed by the Governor) ; 

2. If the conciliation effort is unsuccessful the Governor may ap- 
point an arbitration board which must hand down its decision within 60 
days after appointment (Governor may for good cause extend 30 
days) ; 

3. Within 15 days after the date of an order of the arbitration board, 
either party may petition the circuit court for a review of such order ; 
and 

4. Thereafter, any interested party may appeal to the Supreme 
Court of Florida. 

The Governor may proceed with the above action only after con- 
cluding that the dispute, if not settled— 
will cause or is likely to cause the interruption of the supply of a service on which 
the community affected is so dependent that the hardship would be inflicted on a 
substantial number of persons by a cessation of such service. 

From and after the filing of a petition for the appointment of a con- 
ciliator, and until and unless the Governor shall determine that the 
failure to settle the dispute with respect to which such petition relates 
would not cause severe hardship to be inflicted on a substantial number 
of persons, no interruptions of work and no strikes or slowdowns by the 
employees, and no lockout or other work stoppage by the employer, 
are permitted, until the statutory procedure has been exhausted or 
during the effective period of any order issued by the board of arbi- 
tration pursuant to this law. 


FLORIDA LAW 


I think this committee will be interested in the origin of the lan- 
guage contained in the Florida law. After a hearing had been held 
before a senate committee of the State Legislature of Florida on this 
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subject, the committee requested labor and public-utility officials to 
get together and come up with language for a bill, which was mutually 
satisfactory, and the bill which was unanimously passed by the senate 
and passed by an overwhelming majority in the house was drafted at 
a conference participated in by the chief counsel of the State federa- 
tion of labor and the State president of the American Federation of 
Labor. 

It is comforting to know that reasonable men from labor and man- 
agement can still sit down and come up with effective and mutually 
satisfactory programs for the protection of the public health and 
safety when properly encouraged to do so, and that is exactly what 
happened with reference to this Florida law. With such cooperation 
from public-spirited representatives of labor and management being 
exhibited concerning this subject in my State, it was indeed discourag- 
ing to have a United States Supreme Court decision result in our law 
being declared invalid by our State supreme court. 

Mr. Chairman, in that connection, I ask to have printed at the 
conclusion of my remarks a copy of the decision of the Supreme Court 
of Florida, filed May 5, 1953, declaring invalid the Florida public- 
utlities arbitration law. 

Senator Kennepy. Without objection. 

(The decision referred to follows :) 


IN THE SUPREME COURT OF FLORIDA, JANUARY TEAM, A. D. 1953, 
EN BANC 


CASE NO. 23,752 


JACK B. HENDERSON, AS SHERIFF OF DADE CouNnTy, FLormpA, APPELLANT, v8. THE 
STATE OF FLORIDA, EX REL. D. Q. LEE, APPELLEE 


and 
CASE NO. 23,752 


JACK B. HENDERSON, AS SHERIFF OF DADE CouNTy, FLORIDA, APPELLANT, VS. STATE 
OF FLORIDA, EX REL. W. O. FRAZIER, APPELLEE 


Opinion filed May 5, 1953. 

Appeals from the Circuit Court for Dade County, Grady L. Crawford, Judge. 

Richard W. Ervin, Attorney General, John A. Madigan, Jr., and William A. 
O'Bryan, Assistant Attorneys General, for Appellee. 

Lucille Snowden, Richard H. M. Swann and Wendell C. Heaton, for Appellees. 

MATHEWS, J.: 

These two cases involve a labor dispute between the Amalgamated Associa- 
tion of Street Electric Railway and Motor Coach Employees of America, Divi- 
sion 1267, of Dade County, Florida, and the Miami Transit Company. Frazier 
was President of the union and Lee was a member of the union and an em- 
ployee of the Miami Transit Company. The appellees were arrested and held 
in custody under warrants charging and accusing them with a violation of 
Chapter 453 F. S., being Chapter 23911, Laws of Florida, 1947, which is com- 
monly known as the Florida Public Utility Arbitration Law. 

Petition for writs of habeas corpus were brought by the appellees in the Cir- 
cuit Court of Dade County, Florida, attacking the constitutionality of the Florida 
Public Utility Arbitration Law. After a hearing before the Circuit Judge, 
an order was entered denying motions to quash the writs of habeas corpus and 
discharging the appellees. This appeal is from that order. 

There is no dispute about the facts. Elections were held by the union in 
1941 and 1943 under the United States Department of Labor Conciliation and 
Mediation Service to determine the representative status of the union for em- 
ployees of the bus company involved in this cause. Since the enactment by 
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Congress in 1947 of the so-called Taft-Hartley Act as an amendment of the Labor 
Management Relations Act, the union in question has complied with all of the 
provisions of that law and has negotiated under its terms. A collective bargain- 
ing agreement between the union and the bus company was entered into with 
reference to wages and working conditions of the employees, which expired on 
October 1, 1951. More than sixty days prior to that date and in compliance 
with the Labor Management Relations Act, the union submitted written pro- 
posals to the bus company for specified changes they wished to negotiate for in 
a new contract and offered to meet, and requested a conference with the com- 
pany officials for the purpose of bargaining on such proposals. Proper notice 
Was given to the Federal Conciliation and Mediation Service of the United States 
Department of Labor of the failure of the parties to reach an agreement, and at 
the time of the habeas corpus proceedings, negotiations were continuing under 
the direction of a representative of the Federal Conciliation and Mediation 
Service. 

The Public Utility Arbitration Law contains the following provisions: 

“453.05 Work interruption; prohibited—The conciliator so named shall ex- 
peditiously meet with the disputing parties and shall exert every reasonable 
effort to effect a prompt settlement of such dispute. From and after the filing 
of a petition with the governor as provided for in Sec. 453.04 hereof, and until 
and unless the governor shall determine that the failure to settle the dispute 
with respect to which such petition relates would not cause severe hardship to 
be inflicted on a substantial number of persons, there shall be no interruption 
of work and no strikes or slowdowns by the employees, and there shall be no 
lockout or other work stoppage by the employer, until such time as all proce- 
dure provided for by this chapter has been exhausted or during the effective pe- 
riod of any order issued by a board of arbitration pursuant to the provisions of 
this chapter. 

“453.12 Penalty for violation by an individual—Any violation of this chapter 
by any member of a group of employees acting in concert, or by any employer 
or by any officer of an employer acting for such employer, or by any other in- 
dividual, shall constitute a misdemeanor, punishable upon conviction by a fine 
of not more than one thousand dollars or by imprisonment in the county jail for 
not more than twelve months, or both.” 

It appears from the record that after the dispute arose the bus company, act- 
ing under Chapter 453 F. S., petitioned the Governor of Florida to call into effect 
the arbitration and conciliation provisions of the Florida law. The appellees 
refused to recognize this procedure and eventually called a strike. 

Only one question is presented by this appeal, and that is: ‘“‘Has Congress, by 
the enactment of the National Labor Relations Act of 1935, as amended by the 
Labor Management Relations Act of 1947, so completely preempted the regula- 
tion of peaceful strikes for higher wages in industries affecting interstate com- 
merce, including public utilities, as to render invalid Chapter 453, Florida 
Statutes, as being in direct conflict with federal legislation?” 

The Circuit Judge answered the above question in the affirmative by its order 
denying the motion to quash and discharging the appellees. 

This case is controlled entirely by the majority opinion of the Supreme Court 
of the United States in the case of Amalgamated Association of Street Electric 
Railway and Motor Coach Employees of America, Division 998, et al. v. Wiscon- 
sin Employment Relations Board, 340 U. S. 383, 71 S. Ct. 359, 95 L. ed. 354. This 
case will hereafter be referred to as the “Wisconsin case”. 

The above case, decided by the Supreme Court of the United States, involved 
the validity of the Wisconsin statutes of 1947, Sections 111.50, et seq. The net 
result of the majority opinion in that case was that the Wisconsin Statute, 
which prohibits strikes against public utilities and provides for compulsory 
arbitration of labor disputes after an impasse in collective bargaining has been 
reached, is invalid, because it is in conflict with the National Labor Relations 
Act, as amended by the Labor Management Relations Act of 1947. 

For the purposes of this opinion, the Wisconsin Act is the same as the Florida 
Act. Any deviation in details between the two acts are of no importance in 
this case. 

Among other things the majority opinion of the Supreme Court of the United 
States in the Wisconsin case specifically held : 

“We have recently examined the extent to which Congress has regulated 
peaceful strikes for higher wages in industries affecting commerce. * * * We 








478 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


also listed the qualifications and regulations which Congress itself has imposed 
upon its guarantee of the right to strike. * * * Upon review of these federal 
legislative provisions, we held, 339 U.S. at 457: 

“*None of these sections can be read as permitting concurrent state regulation 
of peaceful strikes for higher wages. Congress occupied this field and closed it 
to state regulation. Plankington Packing Co. v. Wisconsin Board, 338 U. S. 953 
(1950) ; La Crosse Telephone Corp. v. Wisconsin Board, 336 U. 8S. 18 (1949) ; 
Bethlehem Steel Co. v. New York Labor Board, 330 U. S. 767 (1947); Hill v. 
Florida, 325 U. 8. 538 (1945).’ 

“* * * Congress * * * saw fit to regulate labor relations to the full extent of 
its constitutional power under the Commerce Clause, National Labor Relations 
Board v. Fainblatt, 306 U. S. 601, 607, 88 L. ed. 1014, 1019, 59 S. Ct. 668 (1939). 
Ever since the question was fully argued and decided in Consolidated Edison 
Co. v. National Labor Relations Board, 305 U. S. 197, 83 L. ed. 126, 59 S. Ct. 206 
(1938), it has been clear that federal labor legislation, encompassing as it does 
all industries ‘affecting commerce,’ applies to a privately owned public utility 
whose business and activities are carried on wholly within a single state. * * * 

“* * * In any event, congressional imposition of certain restrictions on peti- 
tioners’ right to strike, far from supporting the Wisconsin Act, shows that Con- 
gress has closed to state regulation the field of peaceful strikes in industries 
affecting commerce. International Union, United Auto Workers v. O’Brien, 
supra (339 U. S. at 457, 94 L. ed. 982, 70 S. Ct. 781). And where, as here, the state 
seeks to deny entirely a federally guaranteed right which Congress itself re- 
stricted only to a limited extent in case of national emergencies, however seri- 
ous, it is manifest that the state legislation is in conflict with federal law. 

“* * * Such state legislation must yield as conflicting with the exercise of 
federally protected labor rights. 

“* * * This Court, in the exercise of its judicial function, must take the 
comprehensive and valid federal legislation as enacted and declare invalid 
state regulation which impinges on that legislation. 

“Fifth. It would be sufficient to state that the Wisconsin Act, in forbidding 
peaceful strikes for higher wages in industries covered by the Federal Act, has 
forbidden the exercise of rights protected by Sec. 7 of the Federal Act. In 
addition, it is not difficult to visualize situations in which application of the 
Wisconsin Act would work at cross-purposes with other policies of the National 
Act. * * * That act requires that collective bargaining continue until an 
‘impasse’ is reached, Wis. Stat. 1949, Sec. 111.52, whereas the Federal Act requires 
that both employer and employees continue to bargain collectively, even though 
a strike may actually be in progress.* * * 

“The National Labor Relations Act of 1935 and the Labor Management Rela- 
tions Act of 1947, passed by Congress pursuant to its powers under the Commerce 
Clause, are the supreme law of the land under Art. 6 of the Constitution. Having 
found that the Wisconsin Public Utility Anti-Strike Law conflicts with that 
federal legislation, the judgments enforcing the Wisconsin Act cannot stand.” 

The Federal Act has prempted the field and under that act, labor unions have 
the right within the limits prescribed thereby of peaceful strikes for higher 
wages, or for better working conditions. Where state legislation denies a right 
guaranteed by Congress, such state legislation is in conflict with Federal law. 
The state law in question substitutes compulsory arbitration for the right to 
strike. 

In his brief the Attorney General correctly states: “The provisions of these 
two laws [Wisconsin and Florida] * * * are so similar in substantial intent 
and purpose as to render unimportant any deviation between them.” 

After discussing the minority and majority opinions of the Supreme Court 
of the United States in the Wisconsin case, the Attorney General made the 
following statement, or suggestion : 

“Therefore, by this appeal, Appellant is frankly and honestly petitioning this 
Supreme Court of Florida to give deep consideration to the basic issue here 
involved before determining to accept and follow the ruling of the Supreme Court 
of the United States in the Wisconsin case. In other words, Appellant respect- 
fully suggests that the Supreme Court of the United States, by its decision in 
the Wisconsin case, may have grievously erred, and is asking the Supreme Conrt 
of Florida to refuse to follow that precedent.” [Emphasis supplied.] 

The effect of this suggestion is to ask us to dissent from the majority opinion 
instead of following the same and being bound thereby. The suggestion is 
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repugnant to the duty imposed upon us by Article 6 of the Constitution of the 
United States, and our oath of office. 

If the Supreme Court of the United States has “grievously erred” in its inter- 
pretation and construction of the Federal Statute, it is not within the jurisdiction 
or province of this Court to dissent from that opinion or pit our judgment against 
their judgment. Those who practice before that Court, may in a proper case, 
reargue the matter, but the Justices of this Court are not authorized to do so. 

Disputes between labor unions, capital and management are not new. There 
was a time in the history of their relationships when the right of peaceful 
striking for the purpose of increasing wages or improving labor conditions was 
questioned. Capital alone can make very little, if any, contribution to the wel- 
fare of the Nation without the employment of labor. Each is essential to the 
other. The necessity of labor in the progress, development, economy and great- 
ness of the Nation is now fully recognized and from this recognition, legislation 
has been enacted by State Legislatures and by the Congress, primarily in fur- 
therance of the public interest, but also for the protection of those whose labor 
is so vital to the Nation. Management, capital and labor are subject to valid 
regulatory legislation. 

Anyone whose rights are established by such legislation may rely upon the 
law. In this case a labor union or members thereof seek the aid of the courts 
to protect rights guaranteed to them by law. 

The question of the agreement of this Court with the majority opinion in the 
Wisconsin case is not involved in this opinion. Article 6 of the Constitution of 
the United States, among other things, provides as follows: 

“This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; * * * shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 

When a law, enacted by Congress, is construed and interpreted by the Supreme 
Court of the United States, that interpretation and construction becomes a part 
of the supreme law of the land, and an opinion by that tribunal upon the ques- 
tions at issue is absolutely binding upon this Court, whatever may be the personal 
predilections of the Justices. 

It is not the duty of the Federal Courts alone, but of all State Courts, to respect 
and be bound by the decisions of the Supreme Court of the United States. No 
good purpose can be served by inferior Federal Courts or Supreme Courts of 
the various states, or of any other courts, dissenting from the opinions of the 
Supreme Court of the United States in respect to Federal questions. 

Unbridled, unauthorized, or irresponsible criticism of the highest Court of 
the Nation, and the opinions of such Court by State Supreme Courts, or other 
inferior courts, has a tendency to destroy the confidence of the people in the 
Court. Courts exist primarily for the protection of the people, our institutions 
and form of government. The Court may restrain other departments from Presi- 
dent to Constable (the case of Executive Seizure of the steel mills being an out- 
standing example) from usurpation of power. Neither men, nor organizations, 
under our form of government, are immune from the restraining power of the 
courts. 

Orderly government requires respect for and confidence in constituted author- 
ity. Unauthorized criticism of, disrespect for and dissents from the opinions 
of the highest court in the land by inferior courts will eventually destroy all con- 
fidence in that Court, resulting in contempt for the Nations’ highest tribunal by 
whose opinions “the Judges in every State shall be bound.” 

Our form of government requires finality. There must be some tribunal from 
whose decisions there is no appeal. The Supreme Court of the United States 
is that tribunal. Should confidence in that tribunal be so undermined, or de- 
stroyed, that its opinions were not respected or binding upon anyone, govern- 
ment itself, as we know it today, would cease to exist and in its place we would 
have turmoil, confusion, anarchy or a dictatorship. 

Every officer, whether in the executive, the legislative, or the judicial branch 
of our government, is required to take an oath that he will “support, protect and 
defend the Constitution and laws of the United States * * *”; and in accordance 
with Article 6 of the Constitution of the United States, “the Judges in every State 
shall be bound thereby, any Thing in the Constitution or Laws of any State to 
the Contrary notwithstanding.” So it is, that until the law is modified or 
changed by Congress, or the opinion with reference thereto is modified, changed 
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or receded from by the Supreme Court of the United States, this Court and every 
other court, is bound to give full effect to the law as construed in the opinion, 
for it is the supreme law of the Land. 

Affirmed. 


Roberts, C. J., Terrell, Thomas, Sebring, Hobson, and Drew, JJ., concur. 


Senator Horianv. Mr. Chairman, I simply say briefly that the sole 
reason for the declaration of that law to be invalid was the Wisconsin 
decision of the United States Supreme Court. 

Also, I ask to have printed at the conclusion of my remarks table 6 
entitled “Regulation of Disputes in Public Utilities, ete.” (S. L. L. 
1:25) and table 7 7 entitled “Compulsory Mediation and Arbitration,” 
(S. L. L. 1:26) volume 4, Labor Relations Reporter. 

Senator Kennepy. Without objection. 

(The tables referred to follow :) 


ANALYSIS OF STATE LaBor LAWS 


TABLE 6.—Regulation of disputes in public utilities, ete. 


Provision against strikes in | 


State and date of law , yi | Provisions 
Public | Govern- | for seizure 
| utilities ment | Other essential industries | 


| service | 


Florida: 1947 (S. L. L. 19: 231) - 
Hawaii: 

ee ee ee. 2 L weianenbaknesenedeounwe 

1949 (S. L. L. 21: 265) _- P _.| Docks ~ > 
Indiana: 1947 (S. L. L. 24: 158) ; 
Kansas: 1920 (Gen. Laws Annot., sec. 44-601 

to 608, S. L. L. 26: 245). 

Maryland: 1956 (S. L. L. 30: 255) 
Massachusetts: 1947 (S. L. L. 31: 257) 


ww 


Industries affected with | oo. 
the public interest.? 


An WM 


. | xX 
Distribution of food, x 
| fuel, hospital, and | 
medical services.3 
Hospitals ! _- | 


Michigan: 1949 (S. L. L. 32: 245) 
Minnesota: | 
1947 (S. L. L. 33: 274)_-. 2 , Charitable hospitals 
1951 (S. L. L. 33: 272)__- . : bal 
Missouri: 1947 (SLL 35:211).....-............] ®7X } 
Nebraska: 1947 (SLL 37:235) - at 4 
New Jersey: 1946, 1947, 1949, 1950 (SLL 40: 221) -| 34X — 
New York: 1947 (SLL 42:267) - _- ia 
North Dakota: 1943 (SLL 44:258) - 
Ohio: 1947 (SLL 45:234)_.....-__. . 
Pennsylvania: i 
1947 (SLL 48:251)______- . . Re 
1947 (SLI 48:270) ......__- : } 
Texas: 
1947 (SLL 54:238)____- ; tlhe , “ xX 
Meer Gaels Seeee)...<........... otal. amas 
Virginia: | 
1946 (SLL 57:245) ...___- sattadebk xX ; 
1950 (SLL 57:236)_......-- - j Coal mines ; xX 
1952 (SLL 57:215) eaciie 
1952 (SLL 57:232) 
Wisconsin: 1947 (SLL 60:248) _- 


“A 


do 


AKA 
ba 


wi vA 


ba 


AAA 


! No strike until such time as all of the procedure provided for by law has been exhausted. 
2 The ban on strikes has not been exercised, since other features of the Kansas Industrial Relations Act 
were declared unconstitutional. 

3 No strike after the public utility has been taken over by the State. 

* No strike for 60 days after written notice of intention to strike to the board of mediation and the other 
party. 

5 No ban on strikes. Act provides penalties for picketing and sabotage. 

6 No strike for 5 weeks after mediation fails and the governor has been notified. 

7 Act snoemttiational. in opinion of State attorney general (27 L. R. R. M. 69). 

* Act held unconstitutional by U. S. Supreme Court (26 L. R. R. M. 2082) as applied to an employer 
engaged in interstate commerce 

* No ban on strikes. Provides for mediation of public utility disputes 

1 No ban on strikes. Provides for temporary replacement of all employees who do not want to work 
for the Government during seizure. 
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TABLE 7 


State and date of law 


—Compulsory mediation and arbitration 


Provision for— 


Industries included 





Compulsory | Compulsory 





mediation arbitration 
Florida: 1947 (SLL 19: 231)... Public utilities X xX 
Indiana: 1947 (SLL 24: 158) do. li xX xX 
Kansas: 1920 (Gen. Laws, Annot., sec. | Industries affected with the pub- x x! 
44-601 to 623, SLL 26: 245). lic interest. 
Massachusetts: 1954 (sec. 3, SLL 33: | Public utilities xX 
258). 
Minnesota: | 
1955 (sec. 6, SLL 33: 223) Any dispute, on petition of either xX 
party. 
1939 (sec. 7, SLL 33: 224) .| Industry affecting public interest. x . 
1947 (SLL 33: 274) ___- | Charitable hospitals__- x xX 
Missouri: 1947 (SLL 35: 211)2__. | Public utilities > xX 3 
Nebraska: 1947 (SLL 37: 235) - | do_... . xX 
New Jersey: 1946, 1947, 1949, 1950 (SLL Ree AR Vek: dente ee oS X x 
49: 221). 
North Dakota: 1953 (SLL 44: 225)__....| Any dispute a |. 
Pennsylvania: 1947 (SLL 48: 251) - Public utilities X e 4 
Virginia: 1952 (sec. 40-95.3, SLL 57: 746). (onc... : a xX & 
Wisconsin: 1947 (SLL 60: 248) __. ae ‘ = x 


1 The U.S. Supreme Court in decisions in 1923 and 1925 declared that it ist unconstitutional] to fix wages 
by compulsory arbitration in the meatpacking industry. However, the act may still apply to the railroad 
and public utility industries. 

2 Act unconstitutional, in opinion of State attorney general. 


3 If no agreement reached, a public hearing panel is established which must make recommendations for 
settling the dispute. 


STATE LAWS REGULATING PUBLIC-UTILITIES DISPUTES 


Senator Hoiianp. Table 6 shows 17 States and Hawaii as having 
laws regulating disputes in public utilities, government services, or 
essential industries. Some of these laws have been held unconstitu- 
tional by the United States Supreme Court; one is considered uncon- 
stitutional in an opinion by the State’s attorney general; and as al- 
ready stated, the Florida law was declared invalid by the Supreme 
Court of Florida. 

Of interest in this table is the fact that even since the Wisconsin 
case two States—Virginia (1952) and Maryland (1956)—have en- 
acted laws regulating disputes i in public utilities. 

The treatment of this subject in these laws varies greatly. Some 
of them ban strikes until a statutory procedure is complied with (as in 
Florida) ; some provide for seizure and operation by the State; 1 per- 
mits no strikes until 60 days after written notice of intention to strike 
to a board of mediation and the other party; others do not ban strikes 
but provide penalties for picketing and sabotage, or provide for media- 
tion of disputes; and various other methods are employed to handle 
the problem. 

Different States have different methods for handling such matters, 
but certainly they should be permitted to take jurisdiction over labor- 
management problems in a field of such vital concern to the local 
people. 

TRANSIT STRIKE IN JACKSONVILLE, FLA. 


Mr. Chairman, at this moment, because of the knocking out of our 
State statute on this subject, we are going through a very difficult 
and, I think, dangerous strike on the local transit lines in the city of 
Jacksonville, and I want to read for the record a part of an editorial 
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by the Tampa Tribune bearing upon this strike and upon the hope 
of that editorial writer that this particular measure may be success- 
fully passed. 

It reads as follows: 


A strike which has shut down Jacksonville’s transit line for 38 days points 
up a neglected congressional duty which Florida Senator Spessard Holland is 
trying to persuade Congress to perform. 

Florida and nine other States formerly had laws requiring arbitration of labor 
disputes affecting public utilities and transportation systems. But in 1951, in 
a case arising in Wisconsin, the United States Supreme Court held that Con- 
gress, in passing the Taft-Hartley law and the National Labor Relations Act, 
had “closed to State regulation the field of peaceful strikes in industries affect- 
ing commerce.” 

Whether this was the intent of Congress, we don’t know. But the fact re- 
mains that in the ensuing 7 years Congress has done nothing to restore to the 
State the power to deal with strikes affecting public utilities. 

Senator Holland has vainly introduced the necessary bill in three previous 
sessions of Congress. Undismayed, he again submitted one the other day in 
cooperation with Senator A. Willis Robertson, of Virginia. 

If Florida had its old law in effect, the shutdown of the Jacksonville bus 
system presumably could have been avoided. The Governor could have invoked 
procedures requiring labor and management to submit their differences to 
arbitration and keep the buses running in the meantime. 

As matters stand, the State can do nothing. Neither, apparently, can the 
city of Jacksonville * * *. 

A bus shutdown, as Tampa knows from past experience, can cause great public 
inconvenience and economic loss. But it’s nothing compared to the public 
dangers of a strike in electric, gas, telephone, or water systems. 

There’s no excuse for strikes of this kind, where the innocent public is the 
chief sufferer. Labor and management both ought to have enough sense of 
responsibility to arbitrate their differences, if they can’t agree. Sinee they 
sometimes fail their responsibility, the State should have power to compel 
arbitration. 

Congress ought never to have taken this power from the States. But since, 
in the Supreme Court’s view, it did, it should put an end to 7 years of procrastina- 
tion and give back to the States what is rightfully theirs. 


Mr. Chairman, I have presented the basic facts as I understand them 
concerning the “no-man’s land” in connection with strikes in public 
utilities, and without rearguing the Wisconsin case, it is perfectly clear 
to me that the major proponents of the Taft-Hartley Act never 
intended any such result when that act. was passed, and I reiterate, 
Mr. Chairman, for the record, that Senator Taft, in several discussions 
on this subject matter with me, made it very clear that he completely 
disagreed with the Supreme Court majority opinion, had never 
intended this result, and that he thought that the record very carefully 
saved the accomplishment of this result. ; 


ARGUMENT FOR GOVERNMENTAL REGULATION 


Regardless of that fact, however, the basic problem is with us—it 
is serious—and it demands early attention. 

In my opinion, public utilities are in a category by themselves in 
the labor-management picture. They provide services—generally and 
necessarily as a government-approved monopoly under exclusive fran- 
chise—which are vital to the livelihood and the healthful and normal 
living of the people of the areas served. They function as agencies 
licensed by the government to serve the public in necessary fields and 
should be so treated. ‘ 
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Mr. Justice Frankfurter in the dissenting opinion in the Wisconsin 
case stated : 


A stoppage in utility service so clearly involves the needs of a community as 
to evoke instinctively the power of government. 


FUNCTION OF PUBLIC UTILITIES 


The function of public utilities is clearly expressed by Prof. Clarence 


M. Updegraff in title 36, lowa Law Review, section 61, in the following 
words: 

It will be recognized that since all public utility properties are owned and 
operated for purposes which entitle the utility companies to take lands of 
private owners for their use without violating the “due process” clause, the 
utility is in the most complete sense discharging a “public service.” It is 
analogous to a branch or department of the State government. Virtually all of 
the businesses now referred to as public utilities are in one part of the world 
or another, commonly owned and operated by sovereign states, so that in a very 
real and correct sense it may be said that the public utilities are to be identified 
with government agencies for which they are, in a sense, substituted. 

Since they have become monopolies because of their duty, like that of the 
government, to serve all at reasonable rates, they have reached a point of 
development where it becomes necessary to sustain their unfailing operation, 
just as government itself is sustained. This is to secure protection of the 
health, public safety, and general welfare of the population or general public. 
Indeed, the public health, morals, safety, and general welfare (so zealously 
guarded by the sovereign police power) would be much more quickly impaired 
by discontinuance of certain public-utility services than by temporary suspen- 
sion of many governmental agencies * * *. 


STATES MUST POSSESS POWER TO REGULATE LABOR-MANAGEMENT 
RELATION IN PUBLIC UTILITIES 


It seems to me to be completely beyord the realm of reason and 
good judgment for anyone to seriously contend that States should 
not have jurisdiction to prevent strikes in public utilities when the 
interruption of the performance of responsibilities will result in 
cutting off vital services to strategically important industrial areas; 
or in depriving hundreds of thousands of homes of services essen- 
tial to the safe and healthful living of the occupants thereof— 
services required for such functions as heating, lighting, and the 
preparation and preservation of food; or in cutting off power to 
farmers necessary to operate milking machines, poultry brooders, 
refrigeration equipment, water pumps, and the like; or in depriving 
cities of the services necessary to maintain and operate such neces- 
sities as hospitals, traffic signals, police and fire alarm systems, hotels, 
and a multitude of other adjuncts of civilized existence which will 
occur to you. 

Is it not the proper function of local governments to insist upon 
adequate transportation for workers in order that they may be 
gainfully employed soas to provide food, clothing, and shelter for 
their families? 

I hasten to add that it is generally those who do not earn large 
salaries that make the greatest use of public transportation systems, 
because the man who owns 1, 2, or 3 cars is not greatly inconvenienced 
by transit strikes. 

Nor does the strike which prevents proper heating of homes place 
tremendous hardships on wealthy people who might take advantage 
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of the ready-made excuse to visit Florida or other warm climates, 
until the strike is over, or to visit their country or vacation lodge 
or home or visit temporarily in a hotel or motel in an unaffected 
area. 

PUBLIC UTILITIES STRICTLY REGULATED 


Public utilities have been placed in a position of great importance 
to the general public by State and local laws, and they have been 
stripped by law of many of the freedoms and privileges which 
other industrial and commercial organizations enjoy because of that 
fact. They are strictly regulated and are sometimes compelled to 
supply services to certain areas and classes against the wishes and 
judgment of the owners and management because of the economics 
involved. Their expansion and contraction of facilities are care- 
fully controlled and their entire operations come under the close 
scrutiny and general control of some government agency. 

Under such circumstances, Mr. Chairman, I strongly feel that States 
must retain jurisdiction over labor-management relations in public 
utilities in order to properly protect their citizens. I agree with the 
statement of Mr. Justice Brandeis quoted by Mr. Justice Frankfurter 
in his dissent in the Wisconsin case : 

All rights are derived from the purposes of the society in which they exist; 
above all rights rises duty to the community. 

I strongly urge that this subcommittee favorably report S. 3692 at 
an early date in order to finally set in motion a proposal which, if 
enacted, will place responsibility and authority where it rightfully be- 
longs with reference to public utility strikes and where, in my opinion, 
Congress has always intended it to be. 

Mr. Chairman, I appreciate the courtesy of this hearing. I will 
gladly submit to any questions which members of the committee may 
have. 

Senator Smirn. Mr. Chairman, I want to commend Senator Hol- 
land for his clear statement of this issue. 

I recall vividly the discussions back in the years when we were dis- 
cussing this bill on the floor and the gap which existed between the 
national law to take care of the national emergencies and the situation 
which existed to take care of State boundaries, and the national law 
would not prevail. 

I congratulate the Senator for his clear statement. 

Senator Horxianp. I thank the distinguished Senator from New 
Jersey, and I remember that no one was more anxious than he to enact. 
this corrective legislation when the matter was up as a part of a bill 
of more general coverage during the time that he was chairman of this 
very committee. 

Senator Kennepy. I will ask the Senator before he leaves—I know 
that the area was discussed in the realm of the administration in 1953 
and 1954. 

Was it in the program this year? 

Senator Samrrn. I will have to ask the staff. I do not think so. 

Senator Kennepy. It is my recollection that it is not in the realm of 
this vear. 

Senator Samiti. I do not think it is specifically. 

Senator Gorpwater. Not specifically, but in the general field of 
State rights in the President’s realm. 
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Senator Kennepy. Where? 

[ just want to get it clarified, Senator 

Senator Smiru. In answer to your question, Mr. Chairman, I have 
to say this 








SUBCOMMITTEE MUST LIMIT AREA OF PROPOSED LEGISLATION 


Senator Kennepy. There are an awful lot of things in the Taft- 
Hartley law or labor relations that may need consideration, and we 
have been attempting to confine it to areas either suggested by the 
McClellan committee or the administration, and I just want to get 
that clarified before I ask questions. 

Senator Hottanp. Mr. Chairman, may I comment: I do not know 
whether this particular project is within the scope of the President’s 
recommendations to this Congress. I do remember very distinctly 
that the present administration recommended this very action to an 
earlier Congress. 

Senator Kennepy. That is correct. 

Senator Hotianp. This effort has been a continuing one for 7 years; 
it has been nonpartisan and bipartisan throughout that period, and in 
my judgment it is not new law but it is the effort to correct an inter- 
pretation of a majority of the Supreme Court and not the full court, 
of one of the provisions of the Taft-Hartley Act, so as to have admin- 
istration of that act comply with the intention of those who supported 
the act at the time of its passage, of whom I was one. 

Senator Kennepy. I will say to the Senator there are a good many 
things I would like to see changed or rewritten in the Taft-Hartley 
Act if we had the opportunity. 

It is my judgment that we won’t get the opportunity this year and 
we will be doing very well to attempt to take action on the areas sug- 
gested by the McClellan committee and in accordance with the agree- 
ment made on the Senate floor to the recommendations this year of the 
administration. 

Now I say that only because I do not want to mislead the Senator. 
This is an area that the committee should consider, but I do not—I 
am just speaking for myself, I do not know whether we will be able 
to do a general overall, I do not think we will be able to do that and 
I do not want to get us into areas which are highly desirable, but if 
we get into them will prevent our taking any action this year. 


PRESIDENT RECOMMENDED ACTION ON “NO-MAN’S LAND” 


Senator Smirn. Mr. Chairman, I might call attention since you 
raise the question that in the President’s message on which the legisla- 
tion which I introduced was based, the following appears: 


In addition to the above the administration recommends that several other 
changes be made in the Labor-Management Relations Act of 1947. Some of these 
changes have been proposed before, some are new, but all are intended to 
strengthen and improve the act where experience has shown that correction is 
needed. 

These proposals are as follows: 

1. Amend the act to eliminate the jurisdictional gap referred to in recent 
Supreme Court decisions by authorizing the States to act with respect to matters 
over which the National Labor Relations Board declines to assert jurisdiction. 


25738—58—— 32 
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I would think that under that paragraph not only in discussing this 
morning the gap in the Guss case but also this Wisconsin case might 
very well be included because there is a real gap here. 

I have had the experience in my own State of a situation where, be- 
cause of the Wisconsin case we could not deal with the matter of an 
electric light shutdown and it caused terrible hardship because there 
was absolutely no way to deal with it. 

Senator Kennepy. I say we can get that clarified. 

Now on the substantive issue—— 

Senator Hotitanp. Mr. Chairman, might I make just this one state- 
ment on that point: 

Certainly the present administration has recommended the correc- 
tion of this matter. But in my own view, Congress has a duty here 
in correcting its own enactment, quite aside from and independent 
of any suggestion or recommendation by any administration. 

In my own view, Mr. Chairman, the continuance of the present 
condition not only’ encourages the imposition of situations which 
bring great suffering on individu: ils, but they are such situations as 
incur violence as between persons, and further, they encourage the 
declaration of martial law and the handling of problems of this kind 
through measures which are, I think, much more drastic than they 
are effective really to handle this kind of problem. 

I think that the Congress would be well advised to enact this leg- 
islation, and I do appreciate the facts that the present chairman of 
this subcommittee, for the first time that any such courtesy has been 
shown in all the while that this amendment has been pending, is 
willing to conduct a hearing today upon it. 

I feel very keenly on the subject, and I think that if we ever let 
it get to the floor that there will be few Senators who, by their votes, 
would vote to continue in existence the strained situation now result- 
ing from the Wisconsin decision, under which the public generally 
may be deprived because of an argument between labor and industry, 
of such essential services as heat, light, water, gas, and the like. 


BROAD AREA COVERED BY S. 3692 

Senator Kennepy. I will say to the Senator one of the questions 
is broadness of part 2 of his language where it says: 

The furnishing of water, light, heat, gas, electric power, sanitation, pas- 

senger transportation or communication services to the public, or of operating 

a gas pipeline or toll bridge or tunnel 





I am sure that some of the break in services in some of those cate- 
gories provide inconvenience to the public, but I am not sure whether 
it is a situation that might endanger their health and welfare. 

Senator Hoxiianp. If I might reply to that suggestion, I want to 
say I have no such pride of authorship i in this matter as to insist upon 
the continuance of this wording exactly as it is. This was drawn 
for me by the then counsel of the staff of the labor- industry com- 
mittee, of this same committee, at the time it was introduc ed. 

If there are some features in there, as for instance a toll bridge 
or tunnel, or any others that go far afield from the ordinary every- 
day services rendered by public utilities, I would not be heard in 
objection to a suggestion from the committee to withdraw some of 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 487 


those features from the bill. But the intent of the bill was to cover 
all of the things that are in the field of necessities, provided by public 
utility operation to the citizens of the community where the public 
utility operates. 


AGAINST COMPULSORY ARBITRATION 


Senator Kennepy. I will say to the Senator that one of the prob- 
lems of course is we yield jurisdiction in a case where the Federal 
Government has constitutionally a responsibility. 

Now we yield it in many States which may have provisions of law 
and compulsory arbitration which would be certainly not in accord- 
ance with the public policy of the United States. 

Senator Taft’s statement, at least on the record as quoted in the 
Amalgamated Association of Streetcars and WERB, was very clear, 
his feeling about this problem of compulsory arbitration, 

The question is, whether we want to pay the price of inconvenience 
and hardship on some people in order to maintain free bargaining 
or whether we feel the situation has reached the point in the United 
States and that the lives of the citizens are so endangered or threat- 
ened that we should accept the principle of compulsory arbitration in 
the settlement of disputes and give the power to the States to provide 
for that. 

That is the basic question and it is an important one. 

We have not provided for compulsory arbitration on national emer- 
gencies, as you know the language of the Taft-Hartley bill provides 
tor a so-called cooling off. 

So there is the basic question before this committee, and it is a 
serious one, as the Senator knows, Senator Taft spoke about it very 
strongiy and I think it is one that we do not want to deny rights to 
the States to protect their citizens. 

On the other hand I am not sure that in an area where the court has 
ruled that the Senate or the Congress has the authority to legislate, 
that we want to provide for the principle of compulsory arbitration 
in any cases and the Senator’s bill is pretty broad. 

Even if we rewrite it to make compulsory arbitration applicable it 
would be against the judgment of some of us, and Senator Taft. 


STATE JURISDICTION DOES NOT NECESSARILY INVOLVE COMPULSORY 
ARBITRATION 


Senator Hotianp. Mr. Chairman, I would like to suggest that the 
number of States in which compulsory arbitration for public utilities 
has been provided is small, nee that more of them have provided for 
conciliation or the use of the injunction or for even State seizure 
and operation, with which I am not at all in accord, and I think that 
if there is such a thing as States rights, that the State ought to have 
some discretion in determining how, in its judgment, it should deal 
with this vital field—vital to its own people, and to its own communi- 
ties and having no relation to the interstate situation. 

Now we are not asking for any revision, for instance, of the railway 
labor acts, and the various provisions there that provide a different 
kind of handling of threatened disputes there, because that is within 
the jurisdiction of the Federal Government, and we are not asking for 
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any different handling of the same fields in the matter of aviation 
transportation or in the matter of the basic industries which are 
covered by the emergency provision of the Taft- -Hartley Act. I think 
those are truly F eder al questions. But the case here is whether or not 
we are going to leave the State in power, or with power to deal with 
threatened stoppages of vital concern to its own citizens, just as vital 
concern as these threatened stoppages in the basic industries are to 
larger groups of people throughout the Nation or to the Nation as a 
whole. 

As one who very strongly supported the Taft-Hartley Act and who 
explored this question at that time, it certainly was my opinion that 
we were safely reserving to the States the power to deal with that 
kind of matter. The Senator will remember that in a much more 
difficult field, that of preserving the right-to-work acts in the several 
States there was a sizable majority of both the Senate and the House 
to recognize the existence of States rights there, and certainly, with 
that kind of a showing made, a much greater showing could have been 
made for the keeping of electric power in the lines in a power unit 
which was a local unit, to serve local people. 

So the whole question here, it seems to me, is shall we correct what 
is manifestly a misinterpretation or an interpretation which at least 
is not in accord with the intention of the framers of this act at the 
time it was framed. 

Senator Kennepy. Senator McNamara ? 

Senator McNamara. Mr. Chairman, I want to subscribe to the 
points that vou raised at the outset, and I would just add that it 
seems to me, Senator, that in the State of Florida, as well as the other 
States that since these public utilities companies operate under a State 
franchise, and they do, I would think that the State could prevail 
upon the public utility companies to agree to arbitrate in cases where 
it were necessary. 

Now I understand that 1 of the 2 parties generally accepts in their 
collective agreement that they will ultimately go to arbitration, if 
they cannot settle their differences between them, and generally it is 
the utility companies who do not want to write arbitration provisions 
into their collective bar gaining agreements. 

I would think the State is in position to exert a great deal of 
influence on both parties so that they would stop short of a strike, in 
other words arbitrate the difference. 


STATE AUTHORITY TO PREVENT SHUTDOWN NEEDED 


Senator Hotianp. Well, of course, the State does have influence, 
and the State has tried to use its influence to the utmost thr ough the 
Governor’s good offices in the bringing to an end of the fe but ‘strike 
in the transportation system in the city of Jacksonville, but it has 
failed to do so and I would respectfully call to the Senator's attention 
the fact that one of the things that we were insistent upon in the enact- 
ment of the Taft-Hartley Act was to have the right of collective bar- 

gaining as free as possible from control by the Government, and the 
suggestion he makes would, in effect, make the Government a monitor 
of the kind of collective bargaining agreements made. 

pe think it is a much sounder position, if I may be allowed to say 

, to have the State simply assure that there won’t be a shut- down 
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through such machinery as it may decree, and I have already, in 
many conversations with the distinguished Senator, personally told 
him that I do not favor seizure and operation, and that I do not 
favor calling out the militia and operating through military power, 
although that is always possible, but I favor instead having a setup 
which does protect peoples’ rights, and having the State have some 
choice among the various tools it may select, and I would not want 
to see us say by this act or otherwise: “You must have compulsory 
arbitration” or “You must have this, that or the other.” Let’s 
leave that much freedom and lattitude to the State government to 
protect their own people on matters that are not in interstate commerce. 


POSSIBILITY OF ARBITRATION 


Senator McNamara. Well, to repeat more or less what I said, I think 
the State, is in position to exert great influence on both sides to have 
them voluntarily agree to settle by arbitration before they shut the 
utility down, and while they have this—to me it is apparent, power, 
authority to influence both sides, I see very little need for Federal 
law in this area. 

Senator Hotianp. And yet the existence of the strike there is Jack- 
sonville, where various important defense installations are affected, 
is proof positive and it has been going on now for 40 days or more— 
of the failure of mere influence or intervention on a friendly basis 
by the Governor of our State who has done everything within his 
power, and the mayor of the city, who has done everything in his 
power showing there is some need for some machinery of law which 
will assure continued operation, and if there is a better way than to 
leave it to the States, I would like to hear it suggested. The States 
got along a good long time with that power, and as I have suggested 
already, by the exercise of a great deal more arbitrary and expensive 
power they could probably protect themselves now, but by doing much 
more violence to the principle of collective bargaining, and to the 
maintenance of peace and good will in the area. 

Senator McNamara. Of course if in the city of Jacksonville you say 
they had a clause in their freely negotiated agreement to submit to 
arbitration then you would not have had this circumstance and I think 
that you do not need Federal law to have that in your State. 

Senator Hottanp. Maybe the Senator can suggest a measure where- 
by provision for arbitration can, by operation of law, be required in 
all such contracts, but I have not heard of any such suggestion. And 
to the contrary, the principle involved in the debate of the Taft- 
Hartley Act was that collective bargaining should not be subjected 
to control of that kind by the Federal authorities. 


IMPORTANT PART OF “NO-MAN’S LAND” 


Senator Purreti. Senator, I want to thank you and commend you 
for your comprehensive exposition of a very important problem that 
confronts us, both at the State level and certainly the Federal level 
now. 

I want to thank you for the enlightenment which you threw on this 
whole subject. 

This certainly is an area in the so-called “no-man’s land” that does 
need attention, and I cannot believe that we have got to depend upon 
the persuasiveness of State officials or city officials either in the absence 
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of any law that will actually permit action where the public interest 
is involved, as it is in the matter of health. 

This particular case you point out is one of transportation. Per- 
haps if we pointed one out of a public utility such as in the field of 
electrical energy and so forth where health in fact does depend upon 
it, it would be more forcibly brought out but I cannot help but believe 
that this i is a field in this “no-man’s land” that has been too long ne- 
glected and I hope we can do something about correcting it before this 
session of the Congress is over. 

Senator Hortzanp. Well, I thank the distinguished Senator. I am 
grateful for the hearing. 

Senator Morse. I want to say to the Senator from Florida that as 
he knows in our conversation on the floor of the Senate the other day 
I was not aware of the fact that his bill had been so long delayed in 
receiving consideration from this committee. 

Senator Hotianp. May I say it was just a year longer than I told 
the Senator the other day, 7 years instead of 6? 

Senator Morsr. I was aware of the bill and I think the Senator 
will also recall that I told him that I would do what I could as one 
member of the committee to see to it that he got an early hearing on 
the bill because I do not believe in bottling up any legislation on any 
subject and I am glad now we have the bill before us. 


LEGISLATIVE HISTORY SHOWS INTENT TO HAVE FEDERAL LAW CONTROL 


The Senator will recall that in 1947 there was a considerable discus- 
sion of the Wisconsin plan in our debates on the Taft-Hartley Act and 
I would like to put in the record the quotation, Mr. Chairman, of 


Senator Taft in 98d Congressional Record from pages 3835 to 3836 
in 1947. 


The Senator said: 


Basically, I believe that the committee feels, almost unanimously, that the 
solution of our labor problems must rest on a free economy and on free collective 
bargaining. The bill is certainly based upon that proposition. That means that 
we recognize freedom to strike when the question involved is the improvement 
of wages, hours, and working conditions, when a contract has expired and neither 
side is bound by a contract. 

We recognize that right in spite of the inconvenience and in some cases per- 
haps danger, to the people of the United States which may result from the exer 
cise of such right. 

In the long run, I do not believe that that right will be abused. In the past, 
few disputes finally reached the point where there was a direct threat to and 
defiance of the rights of the people of the United States. 

We have considered the question whether the right to strike can be modified. 
I think it can be modified in cases which do not involve the basic question of 
wages, prices, and working conditions. 

But if we impose compulsory arbitration, or if we give the Government power 
to fix wages at which men must work for another year or for 2 years to come, 
I do not see how in the end we can escape a collective economy. 

If we give the Government power to fix wages, I do not see how we can take 
from the Government the power to fix prices; and if the Government fixes wages 
and prices, we soon reach the point where all industry is under Government con- 
trol, and finally there is a complete socialization of our economy. 

I feel very strongly that so far as possible we should avoid any system which 
attempts to give to the Government this power finally to fix the wages of any 
man. 

Can we do so constitutionally ? 

Can we say to all the people of the United States “You must work at wages 
fixed by the Government.” 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 491 


I think it is a long step from freedom and a long step from free economy to 
give the Government such a right. 

It is suggested that we might do so in the case of public utilities; and I sup- 
pose the argument is stronger there, because we fix the rates of public utilities, 
and we might, I suppose, fix the wages of public-utility workers. 

Yet we have hesitated to embark even on that course, because if we once be- 
gin a process of the Government fixing wages, it must end in more and more 
wage fixing and finally Government price fixing. 

It may be a popular thing to do. Today people seem to think that all that is 
necessary to do is to forbid strikes, fix wages, and compel men to continue work- 
ing, without consideration of the human and constitutional problems involved 
in that process. 


If we begin with public utilities, it will be said that coal and steel are just as 
important as public utilities. I do not know where we could draw the line so 
far as the bill is concerned, we have proceeded on the theory that there is a 
right to strike and that labor peace must be based on present collective bar- 
gaining. 

We have done nothing to outlaw strikes for basis wages, hours, and working 
conditions after proper opportunities for mediation. 

We do not feel that we should put into the law, as part of the collective- 
bargaining machinery, an ultimate resort to compulsory arbitration, or to seizure, 
or to any other action. 

We feel that it would interfere with the whole process of collective bargaining. 

If such a remedy is available as a routine remedy, there will always be pres- 
sure to resort to it by whichever party thinks it will receive better treatment 
through such a process than it would receive in collective bargaining and it will 
back out of collective bargaining. 

It will not make a bona fide attempt to settle if it thinks it will receive a 
better dole under the final arbitration which may be provided. 

I put it in the record, Mr. Chairman, because I think it ought to 
be considered by this committee as we come to consider the proposal 
made by the Senator from Florida. 


TAFT OPPOSED TO COMPULSORY ARBITRATION 


I am openminded on this matter. My record is one, however, in 
the debate in the Senate that certainly has supported the Taft point 
of view as set out in the quotations I have just put in the record. 

It is also true that when we had some of these so-called emergency 

cases before the Senate, although the Senator from Ohio did not go 
for compulsory arbitration, he expressed views that every possible 
effort at a persuasive level ought to be used by the Government, includ- 
ing the type of sanction of withdrawing remedial processes through 
the National Labor Relations Board in the case of a noncooperative 
employer or union, but I think the record is perfectly clear that Sen- 
ator Taft over and over again made clear to us on the committee in 
1947 that he was unalterably opposed to the philosophy of compulsory 
arbitration. 

Senator Hotianp. Mr. Chairman, if I may comment at that point. 
T heard Senator Taft make this statement, and I have discussed it 
with him. I have discussed with him on several occasions the ruling 
of the United States Supreme Court in the Wisconsin case, with which 
he was completely out of accord, and he felt that it did not follow 
from the handling that we had given to the Taft-Hartley Act in its 
passage. I call the Senator’s attention to the fact that what he was 
talking about there, as I am sure, is that the Taft-Hartley Act did not 
suggest the imposition of compulsory arbitration in the many features 
where there is Federal jurisdiction, as for instance powerlines which 
go across State lines, a bridge which would li in several States, gas- 
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conveying systems that do the same thing, the Railroad Act, and there 
was quite a little bit of argument in the passage of the Taft-Hartley 
law about whether or not the railroads should be included. 

I think that there is nothing within that statement at all which 
affects the field that we are talking about here, which is whether or 
not the States shall have power in their purely local utility services 
to assure the continuance of operation of those services. And sure 
I am from my discussions with Senator Taft that by no means did 
he treat that field as having been covered by and precluded by our 
passage of the Taft- Hartley Act. 

Senator Morse. Well, the Senator from Florida knows that the 
quotation which I just inserted in the record, the Supreme Court itself 
cited in the very decision we have under discussion. 

Senator Hotitanp. Both opinions did, the majority and minority, 
and they drew different conclusions from it. 

Senator Morse. But the majority opinion is the prevailing opinion, 
and the quotation certainly was used by the majority as at least some 
legislative background for the judgment it reached as to what was the 
policy of the Congress. And I have got to go along with the majority 
as long as it is the majority; and that, I think, still stands as at least 
their interpretation of the legislative intent. 

Senator McNamara (presiding pro tempore). Senator Goldwater. 

Senator Gotpwater. Yes, just briefly. 

Senator Holland, I want to commend you for pushing in this legis- 
lation. I recall when you appeared on this back in the 83d Congress, 
which I think was the last time any of us had an opportunity to ‘testi- 
fy on proposed amendments to the Taft-Hartley or any labor legis- 
lation, you stated there in your testimony, and I quote: 


This year we introduced the bill now under consideration making this the 


fourth Congress in a row, or 7 consecutive years, that such a proposal has been 
before the Congress, though the problem is still with us. 

I just want to join your club, because I have several proposals which 
have been before the Congress for the 6 years I have been here, and 
they have not been heard as yet. 


PROTECTION OF LIVES OF PEOPLE 


I want to ask you, Senator Holland, is not the purpose of your 
legislation, very briefly put, to protect the lives of people? 

Senator Horianp. Yes, in the field where public utility services 
which are local public utilities are so important as to affect the safety, 
security, and health of people relying upon those public utilities. 

Senator Gotpwater. You would want to make it impossible for a 
situation to arise whereby electricity was cut off from a hospital. 

Senator Hotianp. Correct. 

Senator Gorpwater. Or where water and sewer operations were 
denied the people of a community. 

Senator Hotianp. That is correct. As late as last year, the water 
facilities of the city of West Palm Beach and areas immediately ap- 
purtenant were locally owned and were only acquired by the city of 
West Palm Beach within the last year or so. There are still privately 
owned water utilities. 

There are many privately owned power utilities, and I am glad 
there are. There are many privately owned local transportation utili- 
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ties, and I think the most effective thing we could do to force the 
operation of all these utilities by public ownership, and thereby 
socializing the whole field of public service, would be to encourage the 
continuance of a situation under which there was no assurance of con- 
tinued operation when private ownership prevailed. 

Senator Gotpwater. The concept of not allowing certain segments 
of our economic system or certain segments of our working people to 
strike is not anew one. Section 305 of the Taft-Hartley Act says, and 
I will read just the first sentence : 

It shall be unlawful for any individual employed by the United States or any 
agency thereof including wholly owned Government corporations to participate 
in any strike. 

I might say, too, that the State of New York has incorporated in its 
laws a prohibition against civil-service employees striking. 

So recognizing, as the Government of the United States did and as 
the government of New York did, that the denial of just Government 
functions to the people would jeopardize some of their rights as citi- 
zens, I do not see how we can be out of line in considering legislation 
which would say, “You cannot endanger the life and property of 
people by striking where utilities touch those people.” 


CONGRESSIONAL INTENT 


Senator Hotianp. Of course, I think that is right, but the basic 
thought I would like to get over here is that Congress never intended 
any such thing as was ruled by the Court in the Wisconsin decision 
and, to the contrary, as shown by the declaration of policy in the 
act, was trying to make very sure that important public services 
continue. And with Congress setting up a particular title of that 
act having to do with the continuance of national public services, 
I should think it would be wholly inconsistent and incongruous to 
impute to Congress the intent at that same time to deprive the States 
of the right of protection of their people, a right which had been fre- 
quently asserted and never questioned at the Federal level, and is 
questioned now at the Federal level under the Wisconsin decision 
only because of the fact that the Federal Government was held by 
the majority of the Court to have preempted the field of labor-man- 
agement bargaining by certain provisions of the Taft-Hartley Act. 

Senator Gotpwater. I would like to say to the Senator in con- 
clusion that if it is impossible for this committee, sitting as a whole 
in executive session, or if it is impossible for the subcommittee, sitting 
in consideration of the proposals which have been made and which 
will be made before it, to include this amendment, if it is not reported 
out as a part of labor legislation, the junior Senator from Arizona 
will gladly support any effort the Senator from Florida wants to 
make on the floor to attach this amendment to the labor bill, because 
I cannot conceive of a Senator voting against not only States rights 
but against the people, their lives, and their property. 

Senator Hotitanp. Well, I thank the distinguished Senator, but I 
would very much prefer to have the matter come up in the regular 
way after being considered and reported by an able committee such 
as this, because I know the present situation is not in accord with but 
in violation of the intent of those who offered the Taft-Hartley Act— 
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which did not include me—and those who supported it avidly—which 
did include me—and I know from conversations between Senator 
Taft and Senator Smith of New Jersey, who was chairman of this 
committee at the time this corrective legislation was first considered, 
and myself, that Senator Taft completely agreed with that approach 
and with that conviction. 

Senator McNamara. I want to thank the Senator in behalf of the 
committee. You have made a contribution to our deliberations, and 
you may be sure your viewpoint will be given every consideration. 

Senator Horianp. I thank the distinguished Senator from 
Michigan. 

Senator McNamara. There has been a request made to hear Mr. 
Francis M. Reagan, of the Oregon Labor Commission. I understand 
he wants to be heard briefly. Is he here? 

Senator Gotpwater. I am not against hearing him, but I believe 
there are people here today waiting ‘to testify. 

Senator McNamara. This morning we had the national president 
of the association, and he had 5 or 6 ; people with him, and there was 
an indication on the part of the subcommittee this morning they would 
hear from these other members briefly if they wanted to be heard. 

That is the reason the Chair is taking this action at the request of 
one of the subcommittee members. 

Mr. Reagan. 

Mr. Reagan. Yes, sir. 

Senator McNamara. Go ahead, sir. Proceed in your own manner. 


STATEMENT OF FRANCIS M. REAGAN, HEAD, DIVISION OF LABOR 
ELECTIONS, STATE OF OREGON 


Mr. Reacan. Mr. Chairman and members of the committee, I bring 
to you the greetings of the Governor of the State of Oregon, and I 
use that particularly in expressing it in that manner because my par- 
ticular office results as a direction or a direct appointment by the Gov- 
ernor. It is one of his boards, that is Gov. Robert D. Holmes of Ore- 
gon, and I appreciate very much the opportunity of being here. 

I believe my particular office well points up some of the problems 
which Mr. Di Fede covered this morning in his statement, inasmuch 
as my State represents one of the areas in which we have not had an 
extensive labor program. My particular office operates independently 
of our State labor department. It was created under our 1953 legis- 
lature to perform one function, and one function alone, and that is 
the holding of elections to certify unions as bargaining agents for em- 
ployees in a particular industry. 

My field stops right at that gate. We have a labor department in 
Oregon which has been in existence some 60 to 70 years. There has 
been a change of complexion in the last elections as far as our State 
labor program is concerned, and with the last regular legislature we 
had the introduction of a conciliation service. 

We have had, however, no opportunity to evaluate the program for 
the reason that the conciliation service has just acquired its director. 
So we have no labor experience by which to measure that particular 
program in Oregon. 
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RESULT OF GIVING JURISDICTION TO STATES 


I think I stand here as a case exhibit 1, that is, of what would hap- 
pen if the Federal Government departed completely from the field 
and turned it over to the States. We have been pointed out by Mr. 
Di Fede as one of the States having a labor law, and I am the first one 
in the world to say that we have a labor law; yes. But it needs imple- 
mentation. It is inadequate to handle the problem, and I am sure that 
in the 10 or 12 Rialae ‘nied are 8 States and 2 Territories mentioned 
in Mr. Di Fede’s notes—that probably there are varying degrees of 
perfection in their acts. We have something to offer to the labor prob- 
lem. What about the other jurisdictions which do not have anything? 

For those members of the committee here who are law trained, you 
will readily appreciate that the field of labor law is a field of statutory 
law. You do not have any unless the legislatures of the particular 
States have seen fit to create something. 

You turn it over to the States where there is no labor law that par- 
ticularly patterns after your national law; there are just no remedies. 

In other words, to use the baseball analogy, you pitch the ball to 
where the catcher isn’t, and I feel that until something can be worked 
out which puts the field of labor legislation in the States in an ability 
to receive—and it would take convincing of the 48 legislatures in that 
regard—the jurisdiction should best rest with the Federal Government. 

I want to thank you for the opportunity to be witness No. 1 today. 

Senator McNamara. Any questions? 


IEARINGS BROADCAST 


Senator Purret.. The only thing I wanted to ask: Are these hear- 
ings being taped or put out live? 

Senator McNamara. I donot know. A staff member will tell you. 

Senator Purreti. They are? 

Recorpinc Macutne Operator. They are. 

Senator Purtety. We had no knowledge of that. Not that I have 
any objections at all, but it would be nice if the committee knew. 

They are being taped ? 

Recorptnc MACHINE Operator. Yes. 

Senator Purrety. Are they being sent out live ? 

Recorptnc Macuine Operator. Yes. 

Senator Purtett. How many stations, and how long have we been 
sending them out ? 

Recorptnc Macutne Orrrator. Since 2: 30. 

Senator Purtet.. 2:30 this afternoon. 

Did you send out previous hearings of this committee since these 
hearings started ? 

Recorpinc Macuine Operator. Yes. 

Senator Purretit. And you intend to go on doing so until these 
hearings are finished ? 

Recorpine Macuine Operator. Yes. 

Senator Purteti. Thank you. 

Senator McNamara. Do you have any questions? 

Senator Morse. I want to discuss questions with the witness first, 
and then I will be glad to take up this procedural matter, because I 
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knew nothing, I want to say to the Senator from Connecticut, about the 
procedure which was being followed in regard to taping. 
Senator Purrert. That makesit unanimous. I did not, either. 


VARIATIONS AMONG STATES 


Senator Morse. I want to return to this witness for a moment and 
say with some pride that I present him to this committee. I happened 
to be on the telephone when he took the chair, and I had hoped then to 
formally present him to this committee, because Mr. Reagan is doing 
an excellent job in our State, within the very limited field in which 
the law authorizes him to act, and I think it is well that he pointed out 
to his committee that there are great differences in these State laws. 
Even our labor department—and Mr. Reagan pointed out that he is 
independent of the Oregon Labor Commission, was independent of 
our labor department—does not begin to have the jurisdiction that 
this model agency of New York has. 

Therefore, as I tried to point out this morning, we have got to 
give very careful consideration to any legislation which involves the 
rights of employers and workers in the so-called no man’s land, to 
see to it that we do not in effect set up a very discriminatory program. 

I also want to say to Mr. Reagan that he can count on my support 
for broadening jurisdiction in our State, because I think there is 
much the State can do which the State is not doing, because of legis- 
lation which does not exist to set up the jurisdiction. 

I am very happy he has come here today, and I want to assure thie 
committee I had no consultation with him as to what he was going 
to testify to, but his testimony goes to one of the vital points, in my 
judgment, as to what confronts us here in this matter of legislation 
for the so-called no-man’s land. 

I want to thank you very much for coming. 

Mr. Reagan. Thank you, Senator. 

Senator McNamara. Thank you. 


NO MAN’S LAND PROBLEM IN OREGON 


Senator Gotpwater. Mr. Chairman, I just want to ask this gentle- 
man: Do you recognize that a so-called “no-man’s land” does exist ? 

Mr. Reacan. Yes; very definitely, Senator Goldwater. In fact, my 
office has been confronted with it, and I would cite one case. 

We have a candy-store chain in Portland, and it was contacted by a 
union. I might explain to you the fabric of how our law operates. 
It is very rudimentary. The union furnishes the employer with a 
statement that it represents a unanimous number of his employees or 
a majority number of his employees, I should say, rather than “unani- 
mous,” and based upon that the employer can appeal to my agency to 
hold an election to certify the union as the bargaining agent for the 
employees in that unit. 

In the candy-store chain, I have the particular petition presented 
to me after mechanical parts had been performed. I held a prelim- 
inary hearing to determine whether I had jurisdiction to entertain 
this problem, because it made no sense to render a decision certifying 
a union or not certifying a union if my office did not have jurisdiction. 
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So I held a hearing, and it developed during the testimony that 
approximately a quarter of a million dollars worth of supplies, based 
on a million dollar business, were obtained outside the State, and so 
I entered an order in which these findings were set out, and declined 
to exercise jurisdiction. 

So we have had it. That is just one case, and I have had several that 
are in this “no-man’s land” problem. 


REDEFINITION OF INTERSTATE COMMERCE 


Senator Gotpwater. Do you think one approach to this might be 
an attempt by the Congress to redefine interstate commerce ? 

Mr. Reacan. There is a possibility of that, but getting into the phil- 
osophy of terms, I think it would take the wisdom of Solomon to 
define some of these things. 

In other words, one of the gentlemen this morning mentioned the 
problem of hotel legislation. ‘Tf you have a problem of “What is a 
hotel?” you would have 48 different answers. One legislature, State 
legislature, might define it as being, say, 2 apartments and 1 employee. 
The next one would require something the size of one of the large 
New York hotels. And they would still both be hotels, and if your 
Federal law said that, say, hotel jurisdiction was granted to the State, 
you still would not have entered a solution to the problem. 

I have all the sympathy in the world with this committee in trying 
to work this out. I think, as I say, it will take the wisdom of Solomon 
to work a definition out, and you certainly are to be commended. You 
have my wholehearted support. I would like to assure my clients of 
my office in Oregon that I can offer some sort of service to them. At 
the moment it is a frustrating procedure. I am a publicly supported 
official, and my personal feeling i is, I do not care to take the taxpayers’ 
money to do something that I cannot do. 

Senator Gorpwater. The reason I mentioned the possibility of a 
redefinition of the interstate-commerce clause in view of the very 
broad interpretations of the Supreme Court, is that today it is almost 
impossible for you or for me to envision any business which is not 
engaged in interstate commerce under the decisions of the Supreme 
Court. 

USE OF LOCAL COURTS 


I have often entertained the hope that possibly this Congress might 
have the time someday and the courage to attack that problem, but 
in the absence of any indication we might do so immediately, and in 
reference to the 36 States which do not have e any labor laws, do you 
not think the local courts can handle this situation ? 

Mr. Reacan. No; I do not, Senator, for the reason that this par- 
ticular type of law is statutory. In other words, if you do not have a 
statute on the books, you would have to go back to common-law juris- 
diction; and common-law jurisdiction is back before all our legisla- 
tion, which involves injunctions, and so forth, to protect property 
rights. 

‘There is no such thing as a common law labor law. Labor law is a 
statutory matter. 

Senator Gorpwarer. That is true; but I think nearly every State 
has some code or statute applying to labor. They are not 
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Mr. Reagan. Yes. Certainly most enlightened States have some 
sort of labor department which defines working conditions children 
in labor and women in labor, or something like that. 

Senator Gotpwater. I will say I do not know how it is up in Oregon, 
but in my State of Arizona we do not have such a labor department, 
although I have advocated it for many years. But we seem to be 
getting along pretty good without it. We are the fastest growing 

tate in the Union. We have a larger percentage of our working 
people belonging to unions than the national average. We have fewer 
strikes. We do pretty good, just depending upon the commonsense 
of good courts. 

just want to point out down in the Southwest, where we do not 
grow tall trees but tall cacti, we get along pretty good without a labor 
department, and we would get along a lot better if the Federal Gov- 
ernment would get out of our hair. 

Mr. Reagan. You have a beautiful area, Senator Goldwater. I 
spent some time down at Goodyear as a naval officer. 

Senator GoLtpwater. You come down to see us. 


Mr. Reacan. Thank you. 


CONSTITUTIONAL AMENDMENT REQUIRED 


Senator Morse. May I ask you a question, Mr. Reagan? Do you 
as a lawyer know how we can go about, under the Constitution, legis- 
latively redefining interstate commerce ? 

Mr. Reacan. I do not, Senator. 

Senator Morse. Not in the absence of a constitutional amendment. 
But I assume what you meant was that the Congress could, by legis- 
lation, give up, waive the exercise of some Federal jurisdiction. But 
the interstate commerce would still be there, because it so happens 
that under our Constitution it is up to the court to tell us what is in- 
terstate commerce under the interstate-commerce clause. Then Con- 
gress, if it wants to, can waive some jurisdiction over it. 

Is that not a fair legal statement ? 

Mr. Reagan. Right, Senator. 

Senator Morsr. Thank you. 

Senator McNamara. Thank you again. Thank you very much. 

Mr. Reagan. Thank you. 

Senator McNamara. Our next witness is Mr. David L. Benetar, 
chairman of the committee on labor-management relations of the New 
York Chamber of Commerce. 

We will be glad to hear you at this time, sir, and you may proceed 
in your own manner. 


STATEMENT OF DAVID L. BENETAR, CHAIRMAN, COMMITTEE ON 
LABOR-MANAGEMENT RELATIONS, NEW YORK CHAMBER OF 
COMMERCE 


Mr. Benetar. Mr. Chairman, gentlemen of the committee, I speak 
as chairman of the committee on labor-management relations of the 
New York Chamber of Commerce. I am a practicing attorney in 
the State of New York, where I have been practicing since 1929. I 
have served the Government in Washington at the National War Labor 
Board, and in New York at the Regional War Labor Board. 
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Most of my practice has been devoted to specializing labor-manage- 
ment relations matters in the city of New York. 

I would like to address these remarks to the question of the “no 
man’s land,” and to start by saying that the “no-man’s land” results, 
as we see it, from a combination of two factors. 

One of them is the congressional intention to extend uniform labor 

law in this Nation to the full reach of the commerce power. Not that 
it was Congress’ intention to preempt the States from this field, but 
rather, to make sure that all federally covered employers and em- 
ployees would be governed by a uniform law. A wise and worthy 
policy, this congressional one, because if ever there was a need in any 
field of law for uniformity and stability, it is in the field of labor 
relations. 

The other factor which led to the “no-man’s land” was the failure 
of any State to come forward and qualify for cession from the Na- 
tional Board under the conformity provisions of section 10 (a). The 
door has always been open for them to come in and exercise jurisdic- 
tion wherever the National Board declined to do so, upon the execu- 
tion of a cession agreement if they were operating under a statute in 
conformity with the national law. None of them has seen fit to do 
so. 

LETTING THE STATES STEP IN AUTOMATICALLY 


The proposals or the majority of proposals before you committee 
would automatically let the States step in wherever the National 
Board declines to act, but would let them step in to act on their own 
terms, which means that the proposals before you are proposals to re- 
verse the policy of the national law and, instead of having a “no- 
man’s land,” to have an “every-man’s land,” with 48 States regulating 
federally covered employees and employers in 48 ways, if they so de- 
sire. 

anon are the effects and results of the proposals before you. 

I deplore a “no-man’s land,” but I think you can have a solution 
which is more dangerous than the evil which it is intended to correct ; 
and I think the solutions which are under discussion here, and have 
been throughout most of today, would create more mischief in the 
labor-relations field than they would quiet. 

Let me be a little bit more specific. 

If the States may step in wherever the National Board declines to 
act, then you will not only open the door for 48 ways of handling 
labor problems affecting federally covered employ ees—and that is all 
I am talking about; I am not talking about employees in intrastate 
commerce—you will have opened the ‘door for 48 w ays of regulating 
federally covered employees, and we will have this situation: 

Within any given State, you will have an employer with an annual 
volume of indirect purchases, let us say, of a million dollars, with the 
result that the National Board will take jurisdiction of his case. His 
next-door competitor may have only $900,000 volume, so the National 
Board will not take jurisdiction. The consequence is that these two 
competitors and their employees, both of them either engaged in inter- 
state commerce or affecting it, are going to be regulated, one by the 
National Board and the other by the State board. 
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CLOSED SHOP IN NEW YORK STATE 


Take my home State of New York, and let us see what would 

happen. 
There would be innumerable differences, and basic differences, in 
the way the two competitors’ cases would be handled, just depending 
on their volume of business. For example, the competitor who was 
lucky enough to hit the $1-million volume would be protected, and 
so would his employees be protected, against a closed shop. The 
union could not demand it, they could not force the employees to join 
a union as a condition of being hired, and it would be an unfair labor 
»ractice for the union to insist on a closed shop in that competitor's 
usiness. 

But in company B, whoe volume was only $900,000, the union can 
come in and demand a closed shop and get a closed shop, and force 
employees to join the union as the price of getting or even of applying 
for a job. It is being done every day, with the consequence that we 
have industries in New York where the supply of labor is controlled 
by the unions who have closed shops. By the mere accident that this 
competitor has a volume of only $900,000 he would be subject to that. 

There would be differences all along the line. The larger competi- 
tor’s supervisors would be excluded from any elections because under 
the National Act they are not employees. The smaller competitor’s 
supervisors could go in and be certified. Guards would be handled 
differently. Professional employees would be handled differently. 

And let us take another look at this picture: After the New York 
board, let us say, acting under a grant of power by Congress to act 
where the National Board did not act—after the New York board 
certified this union, the employer would be under a duty to bargain col- 
lectively in good faith, but the union would not, because under New 
York law there is no such thing as a union unfair labor practice, and 
under New York law no union can be compelled to bargain in good 
faith by a labor board, by a court, or by anybody else. 

Now let me give you the supreme irony. 

Next year, the fellow with a million dollars of indirect purchases 
has a fall off in business and a new union comes in for an election, 
but this time he has only $900,000 of volume, so next year his case goes 
before the State labor board. The closed shop that he refused to 
agree to last year now becomes legal. 

And the other competitor, who had only $900,000 volume last year, 
goes into the million-dollar class, and a new union comes along and 
applies for an election in his case, and he now comes under the aegis 
of the National Labor Relations Board and gets the protection against 
a closed shop and is able to insist on the union bargaining in good faith. 


NEW YORK STATUTE 


This question of the New York statute—and I am not talking about 
the New York board; I am talking about the law under which they 
must operate—they have no discretion in this matter. They cannot 
say that they would like to do something about the Federal law. 
They operate under a statute which tells them what to do. 
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Let me illustrate it. One of our best judges in New York State; 
Judge Bookstein, made this remark when this issue came up before 
him. He said: 


Surprising as it may seem, it is true, as contended by the board— 
meaning our labor board— 


that while an employer may be guilty of an unfair labor practice as defined in 
the State labor relations act, no practice on the part of an employee or a labor 
organization, no matter how unfair it may appear to the average person, 
constitutes an unfair labor practice under the State labor relations act. 

Now is Congress going to deliver to the tender mercies of that 
kind of a statute federally covered employees and employers and 
say to them, “The National Board does not wish to take jurisdiction 
over you, so you are now relegated to the New York law which does 
not give you one-tenth of the | protection that the national law does.’ 

This is not only a reversal of the policy of uniformity which is 
embodied in the Labor-Management Relations Act of 1947, but, as 
we see it, would be a grave injustice to companies engaged in com- 
merce and their employe ees. 

Let us talk a moment, if we may, about the McClellan committee, 
and the problems which confronted it, because, as I understand the 
purpose of this committee, it is primarily to focus its attention, at 
least at this time, on legislation which grew out of the facts coming 
on or brought to light in the MeC lellan hearings, or at least those 
problems which are mentioned in the first portion of the report of 
that committee. 

“SWEETHEART” CONTRACT 


The McClellan committee came across the “sweetheart-contract”’ sit- 
uation. Let us just take a look at the “swectheart-contract” situation 
in the light of the legislation which has been proposed here. 

Gentlemen, a racketeer union which has for sale a “sweetheart” con- 
tract does not have to go to any labor board. That is not the way they 
operate, because either the employer, if he is ready to violate the 
law, Ww elcomes them and recognizes them gratefully, lest another more 
vigorous union comes along, or else he will have ‘nothing to do with 
them and they have nothing to do with him because they are looking 
for money in the form of payoffs. 

So the racketeer union which is peddling a “sweetheart” contract 
does not have to go to the Labor Board. But in the McClellan hear- 
ings, instances were described where racketeer unions had the em- 
ployees of a firm in their clutches, under a 2- or 3-year contract. 
People who were fighting those unions went to the Nation: il Labor 
Relations Board and applied for a decertification of the union, or a de- 
authorization of the union shop. 

That deauthorization of the union shop is a terrific weapon in the 
hands of a rival against a racketeer union, because it goes to the most 
vulnerable point of a racketeer union—hits them in their pocket- 
book. If the union shop can be revoked, then the automatic collec- 
tion of dues will be revoked, and the racketeer union will rapidly 
lose interest in the shop. 

And so, those who were fighting the racketeers—and they testi- 
fied to this before the McClellan committee—came in and used the 
National Board’s facilities and applied at the National Board for 
33 
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decertification of these racketeer unions or deauthorization of the 
union shop. 

And the question was asked—I happened to be watching the hear- 
ings and I think it was Senator Ives who asked one of the witnesses: 

“Why didn’t you ever go to the New York board?” Because this 
witness came from New York, and he was testifying about the op- 
pressed immigrant workers in "New York City. 

He (Senator Ives) said, “Why didn’t you go to the New York 
Labor Board? Why did you always file at the National Board?” 


PROVISIONS OF NEW YORK LAW 


And the man gave the only answer he could under New York law. 
“In New York you can’t file for a decertification of a union, and you 
cannot file for a deauthorization of the union shop. There is not any 
provision for it.” 

So if this committee is looking for solutions of problems raised by 
the McClellan hearings, and rightly you must be looking for such 
solutions, surely they are not going to be found in the kind of legisla- 
tion which will automatically put the State boards in whenever the 
National Board fails or refuses to act. 

This is going to create, if you please, a hodgepodge, in a field 
which cannot afford this kind of diversity of treatment and with 
respect to employees who are entitled to the protection of the national 
law. 

I think I have said enough to illustrate the basis of my approach. 

May I, sir, say a word or two concerning the solution which I 
propose. 

Senator McNamara. Go right ahead. 

Senator Morse. Mr. Chairman, may I interrupt for this remark. 

I would say, as we lawyers say, “Your Honor, I rest my case.” 
That is about what I would say at the present time, and would file 
my statement. But I would be delighted to hear you further. 

Mr. Benetar. Well, I think to be ‘solely critical without having any 
constructive suggestion could itself be criticized ; and while I am mind- 
ful of the fact when the judge is with you, you should stop, I will take 
that advice by stopping very shortly. 


STATE APPLICATION OF FEDERAL LAW 


My proposal is this: I think the States should be invited in to act 
wherever the National Board fails to do so or is unable to do so for 
budgetary reasons. I would like to see the National Board cover 
the whole field, if it were feasible. But if it is not, I think the States 
ought to come in, but not on their own terms, and it is my proposal 
to your committee that any State be authorized to step into a labor 
relations dispute, otherwise regulated by the Federal law, provided— 
nd this your statute would so read—in the determination of that dis- 
pute and in any further disputes between those parties, the State 
would follow and apply Federal law as written and inter preted. 

This, gentlemen, would do two things: It would give cognizance to 
the doctrine of States rights, because intrastate commerce could still 
be regulated as each State saw fit. Over such commerce each State 
has exclusive rights and no one can tell them what todo. But in the 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 503 


case of employees and employers covered by Federal law, it would 
be up to each State in its legislature to decide whether they wished 
to step into the area vacated; and, if they did, then they should give 
their agency power to step in, but on Federal terms. 

Senator McNamara. That ends your statement ¢ 

Mr. Benerar. Yes, sir. 

Senator McNamara. You presented a typewritten document. 

Mr. Benerar. Yes, sir. 

Senator McNamara. Do you wish to have that placed in the record 
as you submitted it? 

a Benerar. I would like to offer that now for inclusion in the 
record. 

Senator McNamara. Without objection, it will be incorporated in 
the record at this point. 

Mr. Benerar. Yes, sir. 

(Mr. Benetar’s prepared statement follows:) 


STATEMENT ON BEHALF OF NEW YORK CHAMBER OF COMMERCE BY Davin L. 
BENETAR, CHAIRMAN, COMMITTEE ON LABOR-MANAGEMENT RELATIONS 


The problems created by the existence of a no-man’s land’ between Federal 
and State jurisdictions in the regulation of labor-management relations have 
engaged the attention of many and evoked numerous proposed solutions. Chief 
among these proposals is the type of solution embodied in three bills (H. R. 3, 
H. R. 6432, and 8. 1723) presently under consideration by your committee, which 
would grant the States the right to act in labor-management matters over which 
the National Labor Relations Board has—but declines to exercise—jurisdiction. 
We believe this approach to solution of the no-man’s land problem has within it 
evils which are greater than the situation it seeks to remedy. For this type of 
solution would be destructive of the fundamental policy underlying the Labor- 
Management Relations Act, 1947. It is the purpose of this statement to propose 
a solution which adopts part of the principle embodied in the bills referred to 
above but eliminates that part which would frustrate our national labor policy. 

It was the manifest intent of Labor-Management Relations Act, 1947, to 
achieve uniformity in the labor law of the Nation to the full reach of commerce 
power.” The legislation proposed in the three bills previously mentioned would 
substitute diversity for uniformity. This reversal of policy, in our view, would 
be unsound, unwise, and far too high a price to pay for a solution to the questions 
raised by Federal preemption in this field. The emergence of a no-man’s land 
is only one of the problems which must be faced, and we say it should be faced 
in its context and not as a question apart. We do not believe in a solution which 
would eliminate the no-man’s land at the cost of jettisoning our national labor 
relations policy. 

As matters stand today, there are a vast number of employers and employees 
whose activities are part of or affect interstate commerce and who, therefore, 
fall under the regulatory provisions of the Federal law, but who are not regu- 
lated by the National Board because of that Board’s restrictive policy on the 
exercise of its jurisdiction. These employers and employees are entitled to the 
safeguards and protections created for them by the Federal law. But these 
safeguards and protections would be undermined, if not swept away, by an en- 
actment authorizing the States to act where the National Board does not. 

For example: Employers and employees are both protected under the national 
law against the closed shop. It is an unfair labor practice under the Federal 
act for a union to insist upon such a provision, it is illegal for an employer to 
agree to it, and employees cannot be compelled to join a union in order to obtain 


1 Resulting from the principle of the U. Supreme Court decisions in Guss v. Utah Labor 
Relations Board, 353 U. S. 1, 1 L. ed. Sa 601: Amalgamated Meat Cutters and Butchers 
Workmen of North America, Local No. 526, AFL, et al. v. Fairlawn Meats, Inc., 353 U. S. 
20, 1 L. ed. 2d 613; San Diego Building Trades Council, et al. v. Garmon, 353 U. S. 26, 
1 L. ed. 2d 618, holding that where the National Labor Relations Board has jurisdiction 
to act but for budgetary or other reasons is unwilling to do so, the State agencies are 
nevertheless preempted and may not invade areas vacated by National Board withdrawal. 

2 Section 10 (a), Labor-Management Relations Act, 1947, and Guss v. Utah Labor Board, 
supra (at 10,11). 
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a job in a shop under contract with that union. If legislation of the type now 
being considered were passed, all employers and employees who were delivered 
thereunder to State regulation would, in New York, lose overnight the safeguards 
just described. For under New York law it is perfectly legal for a union 
to demand and insist upon a closed shop. And the courts of New York 
have said that an employee who, as a necessary preliminary to applying for 
work in a closed shop, applies for membership in the union may be rejected by 
the union for cause or without cause (Murphy, et al. v. Higgins, 12 N. Y. 8. 2d 
913, aff’d 260 App. Div. 854 [1940]). This is but one of numerous illustrations 
of how the automatic “National Board out-State Board in” doctrine would, 
with a single blow strike at the very roots of the policy of uniformity, and at 
the same time deprive many federally covered employees of needed protection. 

The existence of a no man’s land, on the one hand, must be weighed against 
the cost of removing it by automatic and unconditional cession, on the other 
hand. In the first place, it should be borne in mind that there are but 10 States 
which have created any agencies at all for the regulation of labor relations.* 
Thus, in 38 States a no man’s land of considerable proportions has always 
existed, exists now and would continue to exist even under the proposed legis- 
lation. It will clarify this point to observe that the only machinery available in 
38 States of the Union for the conduct of representation elections is that provided 
by the National Board. Passage of the legislation under discussion will not 
provide election facilities in those States where the National Board has re- 
frained, or may hereafter refrain, from acting. In this area the no man’s land 
will still exist. 

The primary focus of our attention, therefore, must be limited to the 10 states 
which have labor boards. Should these States be permitted to regulate the 
labor relations of federally covered employees as each of them deems fit? And 
should Congress encourage such diverse handling, with the consequence that 
federally covered employers (whose annual volume is below those limits, but 
who are nevertheless in commerce or affect it) and their employees are governed 
in whatever way the policy of the State of their location dictates? We consider 
such a result unjust and disruptive of harmonious labor-management relations. 
Yet, this is precisely the result that would be accomplished by the proposed 
legislation. 

If the employees of a manufacturing concern having indirect purchases of 
$1 million or more in interstate commerce were to apply for an election, their 
petition could be filed and processed at the National Board. If employees of 
a next-door neighbor and competitor whose indirect purchases total $900,000 
wished to apply for an election at the same time, their petition would not be 
accepted by the National Board. But under the proposed legislation, in New 
York State the petition in the latter case could be filed with the New York State 
Labor Relations Board. Difference after difference would crop up in the han- 
dling of the two cases. Supervisors, guards, and professional employees would 
be subject to differing treatment in each board. If rival unions appeared in 
the ballot the rules for a runoff election would be different. The very rules 
governing showing of sufficient interest to apply for an election are different. 

When the election was all over the difference would become even greater. 
For in the larger company, if a union were certified as collective bargaining 
agent, both company and union would be obliged to bargain in good faith. 
Refusal to do so by either party would be an unfair labor practice. In the 
smaller company, however, while the employer would be obligated to bargain 
in good faith, the union would not. The New York law makes no provisions for 
unfair practices by unions. In commenting on this situation, a justice of the 
New York Supreme Court said: 

“Surprising as it may seem, it is true, as contended by the board, that while 
an employer may be guilty of an ‘unfair labor practice,’ as defined in the State 
Labor Relations Act (Labor Law, Sec. 704), no practice, on the part of an 
employee or a labor organization, no matter how unfair it may appear to be 
to the average person, constitutes an ‘unfair labor practice’ under the State 
Labor Act. Mr. Justice Bookstein, in Sullivan Co. Laundry Co. v. Di Fede 
(2 Misc. 2d 577 (at 581) ). 

The foregoing contrast presented but a few of the differences between the 
Federal statute and the statute of one State. The possible combinations of 
differences, dissimilarities, and outright inconsistencies when the statutes of 





* Colorado, Connecticut, Massachusetts, Minn ve >» , 
Rhode Island, Utah, Wisconsin. ee eee aN SeenON, 
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all 10 States are taken into account are endless. The cost of eliminating the 
“no-man’s land” by encouraging, if not creating, such a hodgepodge is too high. 
It represents the precise reverse of the kind of approach needed in a field in 
which stability and uniformity are prime requisites. 

The McClellan committee, in commenting on the “no-man’s land” said: 

“* * * Tn the committee’s inquiry into activities in the New York area, it 
was shown that exploitation of workers and circumvention of legitimate labor 
organizations were made possible because employers had no recourse to any 
governmental agency. To solve the ‘no-man’s land’ problem, therefore, it is 
recommended that the NLRB should exercise its jurisdiction to the greatest 
extent practicable, and, further, that any State or Territory should be authorized 
to assume and assert jurisdiction over labor disputes over which the Board 
declines jurisdiction.” 

The testimony before that committee, itself, underscored the inadequacy 
of the New York State Labor Relations Board under New York law to take 
the place of the National Board when the latter did not act. One of the wit- 
nesses before the McClellan committee testified to his use of the decertifica- 
tion provisions of the National Act to free employees from the clutches of 
racketeer unions which grant “sweetheart” contracts to employers. When asked 
why he and his associates never filed petitions of this nature at the New York 
State board he replied—and correctly—that the New York law made no pro- 
vision for them. Under the New York law racketeer unions can seek and ob- 
tain certified status and they can compel employers to bargain, without being 
subject to dislodgement by employee petitions for decertification or deauthoriza- 
tion of the union shop. New York law has never been modernized to provide 
for these petitions. To authorize the New York board, under these circum- 
stances, to act when the National Board declines to do so is not to solve the 
problem posed by the McClellan committee hearings but to aggravate it. The 
unqualified extension to the several States of the right to act where Federal 
authority declines jurisdiction (@) divests many employers and their employees 
of the protections granted them under Federal law, (6) invites inconsistencies 
and varying handling of employers and employees who need the same curbs 
against excesses and the same guarantees against oppression, (c) places larger 
employers and their employees (who will continue to be regulated and pro- 
tected by Federal law) at an advantage over their smaller competitors (who 
will be regulated in any way the particular State of their location sees fit), 
and (d) destroys the policy of uniformity which underlies our present national 
labor law. It is clearly no solution to the problem. 





A SUGGESTED SOLUTION 


We believe the States should be empowered to act over federally covered 
employers and employees whenever the National Labor Relations Board de- 
clines to assert its jurisdiction over them—but only if the States follow the 
national law when they act under this grant of power. We are strongly op- 
posed to any local option as to the type of labor law to be applied to employees 
und employers engaged in or affecting commerce. The States have every right 
to regulate intrastate commerce in the manner that they see fit, but, in our 
view, when the States step in to regulate federally covered citizens they should 
do so under Federal law or not at all. 

The passage of a bill along the lines described above would accomplish this 
result: Several States no doubt wish to extend the jurisdiction of their re- 
spective labor agencies to provide regulation in the area now defined as “no 
man’s land.” Our proposal would open the way for such States to pass legis- 
lation directing their individual agencies to apply Federal law to federally 
covered cases. At the same time it would still leave it for each State to de- 
cide for itself whether or-not cases falling within its own primary and ex- 
clusive jurisdiction should continue to be controlled and decided by its present 
State statute. 

The doctrine of states rights would be protected by a law along the lines we 
have suggested. For our proposal would leave undisturbed the rights of each 
State to decide for itself the type of labor law and labor agency, if any, it 
wanted to provide for those subject to its exclusive jurisdiction. At the same 
time it would prevent a miscellany of divers—and in many instances dis- 
cordant—solutions being applied to common problems that need and are en- 
titled to common treatment. The welfare of the country and the cause of 
peace on the labor front can best be served not by undermining the doctrine of 
uniformity, but by confirming and strengthening it. 
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Senator McNamara. Are there any questions? 

Senator Morse. I want to say, Mr. Chairman, that this witness has 
very clearly demonstrated what some of us were pleading for not so 
many days ago on the floor of the Senate—an opportunity for such 
witnesses as this very able witness to come in and make the presen- 
tation such as he has made. 

I am going to study each one of the fact situations you outlined 
with great care, because you have raised some of the very questions 
that have been troubling me in regard to the great diversity of rulings 
we are going to have if we ever start to parcel out interstate-commerce 
clause rights to a diversity of jurisdictions. 

You may have been here this morning when I made my point of the 
importance of uniform application of constitutional rights under a 
Federal system of government. You have illustrated much better 
than I can what I had in mind 

Mr. Benerar. You are very kind. 

Senator Morse. By this very excellent testimony you have given this 
afternoon, and I want to congratulate you on your presentation. 

Mr. Benerar. Thank you very much, Senator Morse. 

Senator McNamara. Thank you, sir. 

We have one more witness today, Mr. Arthur J. Packard, president 
of the Packard Hotel Co., of Mount Vernor, Ohio. We will be glad 
to hear from Mr. Packard at this time. 

I note he is also chairman of the governmental affairs committee of 
the American Hotel Association. 

We would like you to proceed in your own manner, Mr. Packard. 





STATEMENT OF ARTHUR J. PACKARD, CHAIRMAN, GOVERN- 
MENTAL AFFAIRS COMMITTEE, AMERICAN HOTEL ASSOCIATION 


Mr. Pacxarp. Thank you, sir. 

May I for the record introduce Mr. Ryan, the manager of our Wash- 
ington Office, and Mr. Merritt, legal counsel for the American Hotel 
Association. 

Senator McNamara. We are also glad to have these gentlemen 
with you, and we will be glad to hear from them any time you need 
their assistance. 

Mr. Packarp. Thank you. 

Senator Morse. I hope it might help him. 

Mr. Packarp. As a matter of fact, I was just thinking, Senator, 
having listened to all of these experts in legal fields, that I am at a 
considerable disadvantage, and I am glad to have, if I may use a 
vulgar expression, my mouthpiece with me. 

Senator Mors. I try to be a helpful fellow. I know your Wash- 
ington manager with favor, and I am glad to have him here. 

Mr. Packarp. Thank you very much, Senator. 

We understand, Senator McNamara, that the testimony should be 
limited to the recommendations of the Senate Select Committee on 
Improper Activities in the Labor or Management Field. 


“NO MAN’S LAND” PROBLEM IN HOTEL INDUSTRY 


While members of our association have a vital interest in many 
aspects of existing and proposed legislation covering labor and man- 
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agement relations, we have one problem which overshadows all others, 
and that is the so-called “no man’s land,” where the National Labor 
Relations Board does not exercise its jurisdiction and where State 
courts cannot provide a remedy. I would like to stress this particular 
problem as it affects the hotel industry. 

I feel that the chaos that arises out of the “no man’s land” requires 
the enactment of legislation in the present session. In his special 
message on labor January 20 of this year, President Eisenhower called 
upon the Congress to remedy this problem. 

The McClellan committee recommendations also emphasize the need 
to enact legislation authorizing States and Territories to assert juris- 
diction over labor disputes when the National Labor Relations Board 
declines to act. 

The American Bar Association and the Council of State Labor 
Boards have also adopted resolutions calling upon Congress to make 
necessary amendments in the law to resolve this dilemma. 

Bills seeking to accomplish this result have been sponsored by a 
number of Senators of both political parties, including Roaster Smith 
of New Jersey, Senator Ives, Senator Watkins, Senator Goldwater, 
Senator Mundt, Senator Thurmond, and Senator Bennett. 

During the recent debate in the Senate on the bill concerning pension 
and welfare funds, Senator Watkins offered his bill as an amendment, 
and during the debate on that amendment I note that Senator Ken- 
nedy indicated his interest in solving this problem. 

I refer to his statement that— 


Equity should be done in areas where the National Labor Relations Board is 
without jurisdiction, and where a State attempts to take jurisdiction * * *. 


He then states: 


I should like to give some directions to the National Labor Relations Board 
as to when they shall have jurisdiction. I do not think we should leave it to the 
Board to decide where it will take jurisdiction. I think there should be some 
standard prescribed by Congress. 

While we can see great advantages in all of the pending bills, we can 
also see some problem areas, which we would like to discuss in more 
detail later in the statement. 


STATUS OF HOTEL INDUSTRY 


Let me first tell you about the hotel industry’s status under the 
Wagner Act and the Labor-Management Relations Act. The National 
Labor Relations Board has always had a policy of not taking juris- 
diction of labor disputes where only a hotel was involved. This policy 
was followed from the earliest beginnings of the National Labor Re- 
lations Board right up until the present time. 

This policy of the Board in declining to assert jurisdiction over 
hotels was the subject of discussion on the Senate floor in 1949 by 
Senator Taft, of Ohio, and Senator Pepper, of Florida, who was then 
the ranking Democrat on the Senate Labor Committee. This discus- 
sion brought out the fact that both of these able Senators, who often 
voiced divergent points of view, agreed that the National Labor Rela- 
tions Board should not exercise jurisdiction over hotels. 

Indeed, they even raised the question of whether the Taft-Hartley 
Act empowered the Board to handle disputes involving hotels, be- 
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cause of the intrastate character of their operations. There was no 
single dissent from those observations by other Senators who were 
then on the floor. 

The union representing the vast majority of hotel employees has en- 
dorsed this policy throughout the intervening years, and even appeared 
before NLRB urging it to decline jurisdiction. In every case, both 
unions and hotels have benefited, according to our industry views at 
least. 

In the only case on record where this union favored coverage of 
hotels, that policy represents a complete reversal of a longstanding 
policy within that organization. 

We are less familiar with the jurisdictional standards of NLRB as 
applied to other industries than we are with our own, of course, but 
we understand that they evolved from decisions on jurisdiction on a 
case-by-case basis. This seems thoroughly practical, to our way of 
thinking. 

PROCEDURE UNDER WAGNER ACT 


The original National Labor Relations Board, appointed by Presi- 
dent Roosevelt after the enactment of the Wagner Act, soon realized 
that it could not handle the tremendous caseload if it were to take 
jurisdiction over every dispute within the coverage language of the 
Wagner Act. Therefore, on a case-by-case basis, the Board rejected 
jurisdiction over disputes where the impact on interstate commerce 
was not sufficient to warrant Federal intervention. We feel that this 
procedure makes sense. 

As we understand the philosophy which induced Congress to enact 
the Wagner Act, we think that the intention was to provide machinery 
for the settlement of disputes where a strike in one State deprived 
workers in another State of an opportunity to earn their livelihood. 

For example, we think that Congress realized that a strike in a 
manufacturing plant in Missouri might interfere with the shipment 
of goods to a wholesaler in New York. The wholesaler in New York 
then might be forced to close down his business and lay off his em- 
ployees, since he had no goods to sell. Therefore, the effect of the 
strike would be felt in New York State, but that State would be 
powerless to intervene to aid in a settlement of the strike, since it was 
beyond their jurisdiction. 


IMPACT ON INTERSTATE COMMERCE 


However, we do not feel that Congress intended for the National 
Labor Relations Board to intervene in disputes where the impact on 
interstate commerce was only remote. At the time the Wagner Act 
was passed, the preemption doctrine had not been spelled out by the 
Supreme Court quite as well as it is now. Congress, therefore, pre- 
sumed that States had the power to provide facilities for the settle- 
ment of those disputes which had only a minor impact on interstate 
commerce. 

In our own industry, for example, a labor dispute could have little, 
if any, impact on interstate commerce. It is true that there may be 
some infinitesimal reduction in the amount of goods that we would 
purchase if our employees were on strike, but most of these goods 
would be purchased within the State in any event. 
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Even where such goods are manufactured in other States, the pur- 
chases we might make would not have any significant effect upon 
workers in other States. As an industry, we per rform services within 
four walls. We produce no goods, and ship nothing into commerce. 

Therefore, if Government intervention is warranted in any dispute 
involving a hotel, we feel that it should be at the State level. We 
think Congress intended it to be this way when it enacted the Wag- 
ner Act and the Taft- Hartley Act. From the beginning, a majority 
of the members of the NLRB have taken this view. 


LACK OF STATE MACHINERY 


am fully cognizant of the fact that 36 of our States have not seen 
fit . establish any administrative board similar to the National Labor 
Relations Board to adjust labor disputes of a local nature. The com- 
ment is often made that if the National Labor Relations Board does not 
take a case, no machinery exists for the settlement of a dispute. 

To me, this does not seem in any way improper or unjust. There are 
many types of relationships in our society where the parties are left 
alone to work out fair and proper adjustments of disputes without 
Federal or State intervention, either one. 

Courts have been reluctant to intervene in situations where there is 
close personal contact between the parties in a relationship which will 
probably continue after the dispute has been settled. Where a settle- 
ment is imposed upon parties, it creates a cleavage which jeopardizes 
their future relationship. 

1 feel that the personal relationship between a small-business’ man 
and his employees requires them to equitably adjust any disagreement 
between themselves, and that Federal or State intervention endangers 
their future relationship with each other. 

While I do not think States should be required to provide a forum 
for labor disputes of a local nature, I think we are safe in leaving this 
prerogative in their hands. I have no doubt but that they w ill meet 
fully any and all responsibilities. 


NO INJUSTICE IN PRESENT STANDARDS 


For these reasons, we see no injustice in the present jurisdictional 
standards of the NLRB. The only problem arises over the fact that 
States have been deprived of the power of acting in any labor dispute 
where NLRB can provide a remedy. 

We feel that Congress can solve this by following the original 
philosophy of jurisdiction which resulted in the enactment of the 
Wagner Act and the Taft-Hartley Act. 

In other words, we think that the National Labor Relations Board 
should confine itself to labor disputes which have a substantial impact 
on interstate commerce, and that States should be empowered to act 
in classes of disputes over which NLRB declines, or would decline, 
to exercise jurisdiction. 

Recent testimony before the Senate Appropriations Committee by 
Chairman Boyd Leedom, of the NLRB, indicated that the Board's 
caseload may reach 13,000 cases by June 30. Because of this tremen- 
dous caseload, a decision in a labor dispute often is delayed for a year 
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or more after a complaint is initiated. Unions join mnagement in 
deploring this delay. 

t should be obvious that forcing a greater workload on NLRB will 
lengthen the period between the initiation of a complaint and the final 
granting of relief. This would mean that important cases affecting 
the livelihood of thousands of workers would have to be delayed while 
NLRB ponders the problems arising out of a dispute that may affect 
only a handful of workers in a small establishment. 

May I now, with your permission, Senator McNamara, speak briefly 
about the various proposals before your committee which would go far 
toward solving this problem. 


SENATOR IVES’ BILL, S. 1772 


We feel that Senator Ives has a real understanding of this problem. 
We have read his bill, S. 1772, with interest. However, we feel that 
the third paragraph of his bill would create some very serious prob- 
lems. This paragraph would permit the NLRB to cede jurisdiction 
to States even where the State law is inconsistent with national policy 
as enunciated in the Labor Management Relations Act of 1947. 

We feel that if a labor dispute has sufficient impact on interstate 
commerce, the National Labor Relations Board should exercise its 
jurisdiction, for the purpose of effectuating national policy as enun- 
ciated in the Taft-Hartley Act. 

We do not feel that Congress on the one hand should exercise its 
plenary constitutional powers over interstate commerce, and then per- 
mit the individual States to enforce a law inconsistent with the na- 
tional policy which Congress has laid down to govern the settlement 
of disputes which have a pronounced effect upon interstate commerce. 

The present Taft-Hartley law permits the Board to cede jurisdic- 
tion to any State unless the provision of the State statute applicable to 
the determination of such cases is inconsistent with the corresponding 
provision of the Labor-Management Relations Act. We think this 
limitation on the Board’s power to cede jurisdiction to the States 
should remain in the law. 


SENATOR GOLDWATER'S BILL, 8. 372 


Senator Goldwater’s bill, S. 372, would, in our opinion, correct 
many of the problems which arose out of the Supreme Court’s re- 
cent decisions applying the preemption doctrine to the Labor-Man- 
agement Act of 1947. However, we feel that if the committee decides 
upon this approach, an additional section should be included in the 
bill, making it clear that the Board, in its discretion, may decline to 
assert jurisdiction over any labor dispute or classes of labor disputes. 


SENATOR WATKINS’ BILL, 8S. 1723 


Our association would like particularly to commend Senator Wat- 
kins, Senator Smith, of New Jersey, Senator Goldwater, Senator 
Mundt, Senator Thurmond, and Senator Bennett, for sponsoring 
S. 1723. We feel that this bill, if enacted, could reduce the chaos that 
now exists in Federal-State relationships in the field of labor and 
management. 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 511 


We have only one suggestion that we would like to offer for this 
‘committee’s consideration. We feel that the language beginning 
at line 8 should provide that— 


The Board in its discretion may decline to assert jurisdiction over any labor 
dispute or classes of disputes * * * 


We feel that this language would make it clear that the Board could 
issue jurisdictional criteria covering classes of disputes, so that parties 
would not have to initiate a petition or a complaint and wait to have 
it rejected by the Board as a condition precedent to applying for 
remedies at the State level. 

We note that this language referring to classes of disputes is used 
in the second paragraph of S. 1723. 


ADMINISTRATION BILL, 8S. 3099 


I have been informed that S. 3099 was introduced by Senator Smith 
of New Jersey to carry out the recommendations ms ade by President 
Eisenhower in his special labor message of January 20. 

We note that the language beginning on page 7, line 5, of the bill 
seeks to eliminate the “no man’s land.” If your committee is consider- 
ing this bill, we suggest that language be added to this section making 
it clear the NL RB has discretion to decline to exercise its jurisdiction 
not only in specific labor disputes but also in classes of disputes. 

In principle we agree with the policy enunciated by Senator Ken- 
nedy on the Senate ‘floor April 28, that Congress should spell out in 
the statute specific classes of disputes to be excluded from NLRB 
jurisdiction. 

However, every effort to do this in the past has bogged down in 
controversy. At the present. time we understand that the member- 
ship of this committee is divided as to whether the Board’s jurisdic- 
tion should be governed by the 1950 standards or the 1954 standards. 

So far as our particular industry is concerned, it makes no differ- 
ence. Hotels were excluded in both. Because of the chaotic situa- 
tion which has developed since the Supreme Court’s decision in the 
Guss case, we hope that this controversy will not prevent the enact- 
ment of some legislation in this session. 


WATKINS BILL FAVORED 


Therefore, we urge that Senator Watkins’ bill be enacted in this 
session—as an emergency measure. Next year, Congress can consider 
specific exclusions to be included in permanent legislation. 

We do feel something should be done now, and we recommend, of 
course, the temporary expedient of the Watkins bill. 

I thank you for the time, Senator. 

Senator McNamara. Thank you. 

Senator Goldwater, do you have any questions or comment ? 

Senator Gotpwater. I have nothing, Mr. Chairman. I just want 
to thank Mr. Packard for coming here and giving us the value of his 
wisdom in this field. 

It is certainly one that is clear as to the intent of Congress, the 
intent of the legislation. 
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I do just want to comment, though, that you should feel no com- 
punction about discussing matters other than those covered by the 
McClellan committee, because it was decided on the floor of the Sen- 
ate that other matters would be considered. 

Mr. Pacxarp. Isthatso? I did not know that. 

Senator Gotpwater. Do not worry about the impropriety of inter- 
jecting suggestions and amendments to Taft-Hartley. 

Mr. Packxarp. Thank you, sir. 

Senator McNamara. Thank you again for coming here. 

The subcommittee stands in recess until 10 a. m., tomorrow. 

(Whereupon, at 4 p. m., the subcommittee recessed, to reconvene at 
10 a, m., Thursday, May 8, 1958.) 
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Unrrep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
ComMITTEE ON Labor AND PuBLIC WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in the Old 
Supreme Court Chamber, United States Capitol, Senator John F. 
Kennedy (chairman of the subcommittee) presiding. 

Present: Senators Kennedy (presiding), McNamara, Goldwater, 
and Purtell. 

Also present : Senator Murray, member of the committee. 

Committee staff members present: Stewart E. McClure, chief clerk; 
Roy E. James, assistant chief clerk; John S. Forsythe, general counsel ; 
Merton Bernstein, Michael Bernstein, Ralph Dungan, and Ray 
Hurley, professional staff members. 

Senator Kennepy. The subcommittee will come to order. 

The first witness this morning will be Mr. Al J. Hayes, the president 
of the International Association of Machinists, and also the chairman 
of the AFL-CIO ethical practices committee, and vice president of 
the AFL-CIO. 

Mr. Hayes, it is a pleasure to have you here and we appreciate your 
coming before us. You have had long experience in the trade-union 
movement and you hold an extremely responsible position. As chair- 
man of the AF I-CIO ethical practices committee you have taken a 
leading part in insuring responsibility in the union movement and we 
are particularly happy to have you with us at this time and we hope 
you will proceed in whatever way is satisfactory to you. 


STATEMENT OF AL J. HAYES, INTERNATIONAL PRESIDENT, IN- 
TERNATIONAL ASSOCIATION OF MACHINISTS, AND CHAIRMAN, 
AFL-CIO ETHICAL PRACTICES COMMITTEE ACCOMPANIED BY 
ARTHUR GOLDBERG AND WILLIAM P. CONNELL 


Mr. Hayes. Thank you, Mr. Chairman and -gentlemen of the 
committee. 

I have a prepared statement that I would like to read and then I 
would like to express some comments in ad lib, about some of the pro- 
posals that are now before the committee, with your permission. 

Senator Kennepy. Good. 

And, sir, we are glad to have Mr. Goldberg here too. 

Mr. Hayes. Yes; I intend to introduce them. 
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My name is A. J. Hayes and I am the international president of the 
International Association of Machinists. 

For purposes of further identification, I am also a vice president 
of the American Federation of Labor and Congress of Industrial 
Organizations, and am the chairman of the ethical practices com- 
mittee of that federation. 

To my right is Arthur Goldberg, who is an attorney here to assist 
me. 

To my left is Mr. William O’Connell, my assistant, who is also here 
to assist me in giving the committee information. 

I am appearing here in response to a telegram from Senator Ken- 
nedy addressed to me in my capacity as c hairman of the ethical prac- 
tices committee. 

However, I am speaking today primarily as the international presi- 
dent of the machinists union, although my observations and opinions 
will necessarily reflect my experience with the ethical practices com- 
mittee as well as my 40 years’ experience in the IAFF. 


NECESSITY FOR HONEST, COMPETENT UNION ADMINISTRATION 


I wish to state at the outset that, like your ch: urman, and other mem- 
/ bers of the committee as well, I am vitally interested in the honest and 
| competent administration of the financi al and other affairs of labor 
| organizations, and the encouragement and maintenance of fair and 
democratic procedures within all trade unions. 
In this regard, I take pride in the fact that the organization which 
I represent has a general reputation for honest and competent union 
administration. This pride, I would note, is organizational and not 
personal. I am the heir of most of the letter and all of the spirit 
which has guided our organization over a period of 70 years. And 
such changes as have been made in the letter during the nearly 9 years 
of my administration have been made in the spirit which has long 
guided the organization. 
In this respect, I think it is worth observing that characteristics of 
most organizations—labor and others as well—are profoundly influ- 
enced by the climate, community, and business in which they develop. 


INFLUENCE OF COMMUNITY VALUES ON UNION PRACTICES 


In saying this, I do not mean to condone improper practices in labor 
unions because of the community in which they function, and I cer- 
tainly do not wish to imply that improper activities which reflect 
corruption in the rest of the community should be tolerated on that 
account. 

Certainly, the International Longshoremen’s Association was com- 
pletely enmeshed in a web of ¢ orruption which embraced the business 
and the political community in which it operated. 

Yet, this fact did not prevent its expulsion some years ago by the 
= 

I do, however, believe that an understanding of this factor is impor- 
tant when we are considering possible remedies for the i improper activ- 
ities, corruption, and lack of sound standards that have existed in 
certain isolated segments of the labor movement. 
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THE INTERNATIONAL ASSOCIATION OF MACHINISTS 


My 40 years of experience as a union member and my more recent 
service as an elected official of a major labor union, have convinced 
me that the International Association of Machinists is more typical 
of the unions which make up the American labor movement, than are 
the unions which have been under investigation by the McClellan 
committee during the past 15 months. Because of this, I would like 
to sketch as briefly as possible, in consideration, of course, of your own 
limited time, how our own international union operates, with particu- 
lar regard to some of the major questions with which the proposed 
legislation before this committee is concerned. 

“The International Association of Machinists was 70 years old last 


Monday. It is one of the largest unions on the North American Con- 
tinent. 


VARIETY OF INDUSTRIES REPRESENTED BY IAM 


Furthermore, because of the wide variety of industries in which its 
members work, it deals with more different kinds and sizes of em- 
ployers than most other individual labor organizations, thus giving 
ii a breadth of experience which reflects most of the problems faced 
by the labor movement in general. 

At present, the International Association of Machinists is made 
up of more than 875,000 good-standing members. These members are 
organized into 2,094 local lodges in a thousand or more communi- 
ties in the United States and Canada. These local lodges range in 
size from 25 members to 26,795 members. 

Subject only to the general laws and policies of the international 
union, as set forth in our grand lodge constitution, local lodges enjoy 
a high degree of autonomy. Local lodge officers are elected ‘annually 
at general | membership meetings. It w ould be quite a project to make 
a detailed study of the rate of turnover of local lodge officers, but a 
general check of the roster of our local lodges and their principal 
recording and financial officers indicates that the turnover is well in 
excess of 50 percent. In the larger locals—with membership of over 
5(}—this may be due, in part, to rivalry for office. 


UNION OFFICE AN OBLIGATION 


In the smaller lodges it is undoubtedly due, in large measure, to 
the fact that the holding of office is looked upon as an obligation 
rather than a political plum, and the members feel that they have 
done their duty by assuming the burdens of office for 1 year. 

In many areas throughout the country where we have a number 
of local lodges in a metropolitan or general geographical area, the 
lecals form what we eall district lodges as a means of cooperating 
with each other. These district lodges and some of our larger local 
lodges maintain one or more full-time business representatives. In 
cost cases these business representatives are nominated by the local 
lodges and elected by secret ballot referendum vote. In a few cases, 
however, business representatives are nominated by the local lodges, 
but are elected by vote of a delegate body at the district convention. 

The delegates to a district convention are, however, elected directly 
hy the members of the local lodges which they repr esent. The inter- 
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national union reimburses district and local lodges for 50 percent of 
the salaries of business representatives up to a maximum contribution 
of $500 a month. 

The supreme governing body of the International Association of 
Machinists is the grand lodge convention, which is held every 4 years. 
The convention is made up ‘of del egates elected from each local lodge. 
Every lodge is entitled to 1 deleg: ite, and lodges with over 100 mem- 
bers are entitled to additional delegates on the basis of membership. 
No member on the payroll of the grand lodge, that is, the interna- 
tional union, at the time of the convention may serve as a delegate. 


PROCEDURE TO CHANGE IAM CONSTITUTION 


Proposed changes in the constitution of the international union 
must a submitted to the international at least 60 days before the 
convening of the convention and then printed and circulated to the 
local lodges at least 30 days before the convention. 

The convention then hears and makes recommendations upon the 
proposed changes in the laws of the organization, and the recom- 
mended changes are submitted to the membership in a general ref- 
erendum. The referendum is conducted by secret. ballot, with every 
member of every local lodge being provided an opportunity to vote. 


EXECUTIVE AND JUDICIAL POWERS OF IAM 


Between conventions all executive and judicial powers of the grand 
lodge are vested in the executive council which is composed of the 11 
officers of the international union. 

The officers of the international union consist of an international 
president, general secretary-treasurer, and 9 general vice presidents, 
all of whom are elected every 4 years by gener: al member rship referen- 
dum. Procedures in this referendum are the same as those in other 
referendums with the exception that the counting of ballots at the 
international headquarters is supervised by two tellers representing 
competing candidates for office. Voting takes place at the first regular 
meeting of each local lodge during the month of May in the year fol- 
lowing the year of regular conventions. 

The five members of the law committee and delegates to the AFL- 
CIO and Canadian Labour Congress are elected at the same time. 
Vacancies are filled by special elections called within 120 d: ys of the 
date of the death, resignation, or retirement of one of the elected offi- 
cers of the international. Under our grand lodge constitution, offi- 
cers are subject to recall. 


IAM STAFF SERVICES 


To assist the local and district lodges, the international maintains 
a staff of field representatives whose services are available upon re- 
quest to assist in organizing, negotiating, and such other functions 
in which assistance is needed beyond that which the local or district 
can provide. The field staff, at present, consists of 166 grand lodge 
representatives and 79 special representatives. 

Additional services are provided to local and district lodges by 
the international union through its research and educational depart- 
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ments and its legal staff. Incidentally, our research department main- 
tains the largest active file of labor-management agreements in the 
country. The international publishes a fully staffed w veekly newspaper 
and maintains a public relations department. 


IAM SAFEGUARDS OVER UNION FUNDS 


The membership of the machinists’ union is as zealous in protecting 
its finances as it is in safeguarding its democratic rights. For example: 
In regard to a matter of 7} primary consideration to ‘this committee, the 
constitution of our international specifically prohibits the loan or 
appropriation of the funds, property, or assets of the organization for 
anything but the legitimate purposes of the union. The dues and fees 
are set by the membership of each local lodge, subject to certain mini- 
mums set forth in the grand lodge constitution. 

The accounts of district and local lodges are audited quarterly and 
copies of the audits are furnished to the general secretary-treasurer. 
The financial affairs of local and district lodges are also subject to 
aduit by a staff of grand lodge auditors maintained by the general 
secretary-treasurer. We now have 22 such traveling auditors. Their 
services are available to local and district lodges upon request and 
they have the authority to make an audit of the books of any local or 
district lodge upon their own or the general secretary-treasurer’s 
initiative. 

The financial accounts of the international union are audited semi- 
annually by an auditing committee selected by local lodges, with the 
assistance of a certified public accountant. All local lodges are fur- 
nished with monthly and semiannual reports from the international, 
and a detailed annual report is published in the Machinist, our weekly 
newspaper, which is mailed directly to the residence of all members in 
good standing. 

The international maintains a blanket bond on all grand lodge 
officers, representatives, and employees in the amount of $2: 50,000. It 
also provides a blanket bond for all local and district lodge financial 
officers in the amount of $2,500 each. Additional bonding is required, 


however, by the locals and districts, depending upon their size and 
income, up to $50,000. 


LOCAL AUTONOMY IN THE IAM 


I referred earlier to the fact that within certain ground rules set 
forth in the grand lodge constitution, local unions enjoy a high degree 
of autonomy. That autonomy, of course, does not permit “the local 
lodges to conduct their affairs in a manner contrary to the interests of 
their members or to the policies and laws of the international union. 

Our constitution designates the international president as director 
and supervisor of all local lodges and vests him with the power and 

responsibility of suspending lodges whose activities are injurious to 
the members or at variance with the laws and policies of the interna- 
tional union. 

I think I should explain at this point that we in the machinists’ union 
use the term “suspension” rather than “trusteeship.” 


25738—58—_—34 
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TRUSTEESHIP IN THE IAM 


The Constitution provides that in suspending a local lodge, the in- 
ternational president must furnish the local with a complete statement 
of the charges on which the suspension is being made. 

A check of our own records indicates that, since 1947, only six of 
our own local lodges have been suspended. Three of them are still 
under suspension at this time. 

One is in the 6th month of its suspension, another in the 18th month, 
and one is in the 24th month. Of those other 3 on which suspension 
has been lifted, 1 was suspended for 14% months, 1 for 17 months, and 
1 for 9% months. 

When a local lodge is suspended, its affairs are completely under 
the direction of a deputy appointed by the international president. 
No action of the lodge may be taken except by his direction. 


EXAMPLE OF IAM TRUSTEESHIP 


As an example of the reasons for suspension and the effect of suspen- 
sion on a local lodge, I would use the case of our local lodge No. 113 
in Chicago, Il]. This lodge was suspended on October 22, 1956. It is 
still under suspension. The reasons for this suspension are set forth 
in a letter which I wrote, on that date, to the officers of the lodge. The 
pertinent portion of that letter reads as follows: 

For a long period of time there has been friction, division, and dissension 
among the officers and representatives of local lodge No. 113. During this 
period the membership has tended to aline themselves with one or the other of 
the various factions involved. Grand lodge has made efforts over a considerable 
period to assist the lodge in resolving the differences that existed. However, 
all indications are that all these efforts have failed to resolve or minimize the 
differences, the frictions, the division, and the dissension, and that the welfare 
of the membership, and our organizations within the areas that are or may be 
influenced by local lodge No. 113, is being jeopardized. 

For this reason, and after very careful deliberation, I find it necessary to 
suspend local lodge No. 113 in order to protect the members thereof. You are 
herewith formally notified that as of the time and date of receipt of this 
communication, local lodge No. 113 stands suspended. 


At the time local lodge No. 113 was suspended, its membership was 
approximately 3,100. A great deal of the friction, the division, and 
the dissension within the local union was directly attributable to the 
fact that most of the members were apathetic as to the conduct of the 
affairs of the local lodge. 

At the time of suspension, the local lodge had approximately $92,000 
in liquid assets, none of it in savings accounts or other forms of invest- 
ment of a sort which would earn any interest. 

An audit of the local’s books on March 31 of this year showed 
liquid assets of approximately $253,000; most of it invested in income- 
producing bank accounts and investments. 

It is noteworthy, I think, that a great deal of the increase in liquid 
assets is attributable to the fact that during the 18 months of suspen- 
sion, the total salaries and expenses of the representatives assigned to 
assist in administering the affairs of the local have been borne directly 
by the international union. 

The deputy administrator who has been handling lodge affairs 
during the period of suspension estimates that the cost to the inter- 
national has been approximately $135,000. 
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I believe that this indicates at least one good reason why the Inter- 
national Association of Machinists has always been anxious to lift 
suspension on a local lodge as soon as the interests of its members and 
the general welfare of the , international union permit. 


ADHERENCE OF IAM TO AFL-CIO CODES 


Our organization subscribes fully to that section of the AFL-CIO 


ethical practices code on union democratic processes which states 


such powers (referring to the powers of trusteeship) should be exercised 
sparingly and only in accordance with the union’s constitution, and autonomy 
should be restored promptly upon correction of the abuses requiring trusteeship. 

Our record of only 6 trusteeships in more than 10 years indicates 
we use the power sparingly. Our records do indicate that we now 
have under suspension for periods approximating 18 months and 2 
years, respectively, only 2 local lodges. 

This situation is not, I assure you, the result of any desire on our 
part to extend the term of s suspension unduly. 


COST TO UNION OF TRUSTEESHIPS 


As I have already indicated, the process is costly to our interna- 
tional union as well as at odds with our fundamental concepts of 
local lodge autonomy. The extended periods of suspension are made 
necessary because, and only because, the membership of the two local 
lodges concerned have not shown the initiative and the responsibil- 
ity at this time of running their own affairs in a manner which would 
correct the abuses which led to the suspension of their local lodges in 
the first place. 

To lift suspension before they have indicated the interest and proved 
the ability to operate, once again, as effective and autonomous locals, 
would be of disserve to them and to the international union. There 
is nothing in these situations which cannot be corrected by a mem- 
bership which is interested in the affairs of their local lodges instead 
of being apathetic to the continuation of more abuses. 


OBLIGATIONS OF TAM MEMBERS 


Not only local lodges, but individual members and officers, also, have 
an obligation under our constitution, to abide by the laws and polici ies 
of the international union and the bylaws of ‘their own local lodge. 

Officers and members who fail to do so may be charged with conduct 
unbecoming a member or an officer, and be subject to trial on those 

charges. When formal charges have been lodged against a member, 
he is formally notified by the president of his local and adv ised as to 
the time and place which has been set for his trial. The trial is con- 
ducted by three members of the local lodge who are appointed specifi- 
cally for that purpose by the president of the local lodge. 

The charged member is provided with copies of the charge or 
charges made against him, and is permitted time to prepare his de- 
fense. He may be, if he so chooses, represented by counsel, who also 
must be a member of the local lodge. 
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The findings and recommendations of the trial committee, as to the 
guilt or innocence of the member who has been tried, are referred to 
the next regular meeting of the local lodge after the committee has 
completed its work. 

The membership of the local lodge in attendance at the meeting 
votes by secret ballot; first, on the findings of the trial committee as 
to the guilt or innocence of the member involved, and, second, on the 
trial committee’s recommended penalty, in the event the finding is 
guilty. 

Within 30 days of receipt of notification of the local lodge’s deci- 
sion either the plaintiff or the defendant, or any other member, may 
appeal the decision to the office of the international president. His 
decision, in turn, may be appealed to the full executive council and 
from there to the grand lodge convention. 


TAM APPEALS CASES 


I have here a summary file on appeals cases handled by the inter- 
national president’s office for the past several years. We did not 
have sufficient time to do an analysis of the material. However, it is 
available and will be made available to the committee if the committee 
desires to have it. 

Senator Gotpwarer. Mr. Chairman, can that be made a part of the 
record ¢ 

Senator Kennepy. Yes; we can make that an exhibit. 

Mr. Hayes, Senator Goldwater wanted to know whether it would 
be possible—whether the summary file of appeal cases handled by 
the president in the past number of years 

Mr. Gorprere. It is going to be offered in just a minute. 

Mr. Hayes. This is what I am referring to. This is a summary 
file which, first of all, identifies the persons involved, the plaintiff 
and the defendant, the area or the situation in which he resides, he 
or she, resides, the nature of the charges against the individual, 
the decision of the lodge, and so on. 

That is the information we have in this type of summary. 

Senator Gotpwarter. I think it should be made a part of the hear- 
ings, printed as a part of the hearings, and I see that he is going 
to ask that this paper by Philip Taft be made an exhibit. 

I would like to suggest that it be made a part of the published part 
of the hearings. Its very interesting. 

Senator Kennepy. Without objection—is it agreeable with the sub- 
committee if we make this an exhibit ? 

The material looks rather lengthy and we want to try to keep the 
record as condensed as possible. 

Senator Gotpwatrer. Yes. That would be all right, but this [indi- 
cating article by Philip Taft] I would like to have printed. 

Senator Kennepy. Yes. Fine. Without objection it is so ordered. 

(See p. 521.) 

Mr. Hayes. What then would you like to have done with this? 
[ Indicating summary files. | 

Senator Kennepy. This will be made an exhibit, Mr. Hayes. 

Mr. Hayes. Thank you. 

Mr. GorpperG. Senator, would it be helpful if we made a short 
analysis of the file, which we could very readily do, and file that as a 
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memorandum summarizing the document that Mr. Hayes was refer- 
ring to and then this could be an exhibit to which you sould make 
reference. 

We would be very glad to analyze that and file a report on it for 
the committee. 

Senator Gotpwater. I think that would be wise because we on the 
floor in debate have little opportunity to refer to exhibits. 

Where we have the printed record it is handy. 

Senator Kennepy. Very fine. Thank you. 

(The summary referred to appears in the appendix.') 

Mr. Hayes. Incidentally, the significance of this is the number 
of appeals cases that have been handled by the international union 
and the manner in which they have been handled, and again it goes 
back to my previous statement that this union is typical of the over- 
whelming majority in the AFL-CIO. 

Senator Kennepy. Fine, Mr. Hayes. 


HANDLING OF APPEALS CASES BY IAM 


Mr. Hayes. Referring to the other matter now, I should like to offer 
an excerpt from a book on The Structure and Government of Labor 
Unions. 

The book was written by Prof. Philip Taft, of Brown University. 
It was published by Harvard University Press in 1954. 

The excerpt deals with a study of appeals cases handled by my office 
in 1951 and 1952. It gives a good sample of the types of appeals 
coming into my office, and the manner in which they are handled, as 
observed by a person outside of the organization. 

Senator Kennepy. All right, that will be done. 

Mr. Hayes. Thank you. 

(The document referred to follows :) 


THE STRUCTURE AND GOVERNMENT OF LABOR UNIONS 


By Philip Taft, Harvard University Press, 1954: Chapter IV—Discipline and 
Appeals in Labor Unions (excerpt, pp. 166-172) 


INTERNATIONAL ASSOCIATION OF MACHINISTS 


We have made an examination of 26 cases appealed to the president of the 
grand lodge. Appeals can be taken from his decision successively to the interna- 
tional executive board and the convention of the union. Both plaintiffs and 
defendants have the right to appeal. The trial procedure requires the election of 
a trial committee which recommends both verdict and the penalty to be imposed, 
either or both of which can be approved, rejected, or modified by the membership 
of the local union. ‘The issues involved in the cases are shown in the following 
list: 

Lack of cooperation with union__-_ 
Neglect of office by local officers__-_..._...__-_~~- 
Supporting committee hostile to machinists’ union 
Using office of steward improperly __ 
Misuse of union property 
Failure to reveal prior membership___ 
Cireulating false charges_- 
Conferring with employer___ 
Collusion with management 
Secession__ a aatecieesa asain 
Communist affiliation. meses ee 
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1 See listing in the table of contents. 








522 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


The records of these cases, which cover a period of more than 1 year, show 
that local unions do not impose penalties without debate. In not a single one 
of the cases examined was the verdict or penalty recommended by the trial com- 
mittee approved unanimously. In one case a member was charged with “conduct 
unbecoming a member and lack of cooperation * * * with other members.” The 
trial committee recommended a verdict of guilty and a fine of $10, but the mem- 
bership rejected both of these recommendations by a vote of 26 to 23. Thereupon, 
the lodge appealed the verdict to the president of the union who held: “in the 
absence of any definite proof that the defendant has violated a formal estab- 
lished policy of the lodge, we concur in the action of the lodge * * * [and] it is 
my decision that the defendant is not guilty.” * 

In another case a local officer who was found guilty by a vote of his local 
union of 28 to 22 of “conduct unbecoming a member and malfeasance in office,” 
appealed to the president. The decision was reversed and the fine remitted. 
The transcript indicated that there had been some personal feeling motivating 
the charges. 

In one of the lodges, four members were accused of violating article XXV, 
section 2 of the union’s constitution, “particularly by supporting * * * a shop 
committee * * * which is adverse to the best interest of the union.” They were 
absolved by the trial committee, and this recommendation was supported by the 
local membership by a vote of 26 to 3. An appeal was taken to the international 
president, who reversed the local’s decision. He found that by cooperating with 
nonunion shop committee, “Defendants * * * are guilty of violating their obliga- 
tion to our association. Specifically, they have neglected to promote the interests 
of our association and further its principles.” Each of the defendants was di- 
rected to appear at the next lodge meeting and receive “an appropriate repri- 
mand”—certainly a mild enough penalty. 


TABLE 38.—Decisions in 26 appeals against penalties in the machinists’ union, 
1951 


Decisions 
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! Verdict upheld and fine remitted. 

2 Verdict upheld, fine remitted. 

3 Fine reduced to $50 in 1 case and remitted in 2 others. 

4 The expulsions were upheld in cases of secession and Communist membership. 

5 Local and officer upheld. In one ease local ordered to vote by secret ballot. Barred from office for 5 
years and reduced from 5 years to 2 in the second case. 

6 Barring from office was set aside. Dismissal upheld. 


This type of case raises the question among some students: Has an officer 
the right to overrule the decision of the tribunal below? This question mis- 
conceives the nature and the problems of union discipline. The juries that try 
the defendant are not a group of citizens, unacquainted with the plaintiffs and 
defendants, sitting to render impartial justice. In many cases they may be 
partisans of the accused or accuser, who may be willing to overlook the most 
grievous derelictions of the accused. In such instances exoneration by the local 
lodge of an accused obviously guilty is not a mere defeat of justice, for it may 
encourage conduct which may threaten the security or the welfare of the union. 


2 All quotations in the sections on the machinists’ union are from the trial records or 
decisions of the international president. 
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For example, a local controlled by a certain faction may refuse to convict mem- 
bers or officers charged with working for Communist objectives. It is conse- 
quently not only proper but imperative for the higher union tribunals to have 
the power to review verdicts favorable to the defendants so that injuries to the 
union may not be condoned and encouraged. 

One case which illustrates the fairness of the appeal procedure and the type of 
penalty that may be imposed in trials that arise out of personal considerations 
came before the president on the appeal of a local officer charged with “conduct 
unbecoming a member, malfeasance in office, conduct unbecoming a union em- 
ployee, and illegal use of union property.” The defendant was acquitted on three 
charges and found guilty by the trail committee of “illegal use of union property.” 
The verdict was approved by a vote of 61 to 40, and a fine of $1 was imposed. It 
appears that the charges were the outcome of a bitter election campaign carried 
on in the local, and that the defendant had used a stamped envelope belonging 
to the local for sending a personal letter. It was obvious that the charges were 
due to the bad feelings generated by the election campaign, but the penalty im- 
posed was purely nominal. Yet the member in question appealed for rectification 
of an injustice. The president reversed the verdict and ordered the fine repaid. 

The operation of the rule against circulating untrue and defamatory statements 
can be observed from the following case. In an election campaign for local 
office, a candidate charged his opponents with “spending thousands of dollars, 
supporting the Communist Party and front organizations.’ The defendant 
was found guilty, and the verdict was approved by the local membership by a vote 
of 108 to 63 with 16 not voting. By a vote of 131 to 51, he was barred from hold- 
ing office for 5 years. In his decision, the president attempts to distinguish 
between proper and improper criticism. The circular issued by the candidate for 
financial secretary, “carried a message which directly charged that the 
funds * * * had been at the time of distribution of the circular * * * spent 
unwisely. This, in itself, was merely a statement of opinion and was within 
the right of the sponsor or sponsors of the circular. The circular, however, went 
into considerable detail in setting forth and identifying certain alleged expendi- 
tures. The records show that the amounts of specified expenditures shown in 
the circular were generally exaggerated and that some of the items were care- 
lessly stated without regard to their accuracy * * *, The defendant * * * is 
concerned [that] the funds of the lodge * * * be used only for true trade union 
purposes and to advance the best interests of he IAM. In his regard he deserves 
the commendation of his fellow members. The evidence submitted in the record, 
however, shows the good intentions of the defendant were coupled with careless 
and unsupported statements dealing with the flow of money from the lodge 
treasury.” 

As these charges reflected upon those members who regularly attended meet- 
ings, the verdict of guilty was upheld. However, as the defendant’s actions were 
not “motivated by a deliberate intention to injure his fellow members or to 
circulate false statements,” the penalty of prohibition of holding office for 5 
years was reduced to 2 years. 

Certainly the most serious decision that can be made by a labor union is expul- 
sion from membership. Even though the union shop under the terms allowed 
by the Taft-Hartley law no longer permits the discharge of workers who are 
willing to pay their initiation fees and dues, workers denied an opportunity 
of belonging to a union may and often do suffer serious disabilities. It has 
already been noted that unions do not allow expulsions from membership lightly. 
Cases do arise, however, where that penalty will be imposed. In one case, a 
member was found guilty of having failed to indicate upon his application that 
he had been a member of the union and that he had allowed his membership to 
lapse. This is an expellable offense, as the union requires this information so 
as to check upon the record and prior behavior of the applicant. Moreover, 
applicants who rejoin after a lapse of membership are required to pay a read- 
mission charge which is higher than the regular initiation fee. The local recom- 
mended expulsion, and on appeal the president ruled the defendant had never 
been a member. While this is a denial of membership, it is in fact not a clear 
case of expulsion, for the individual concerned had not complied with the require- 
ments for admission. 

Six cases were examined in which defendants were penalized by expulsion, 
and it is important to inquire into the nature of the offense charged against 
the expellees. One member was charged with collusion with the employer; 
making union correspondence available to the employer; handling grievances so 
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as to promote his personal interest; and questioning the integrity of members. 
By a vote of 74 to 24, the recommendations of guility by the trial committee 
were approved by the membership, and expulsion ordered by a vote of 73 to 23. 
In upholding the verdict and penalty, the president pointed out that the defend- 
ant had admitted meeting surreptitiously with management. 

Three members who were members of a negotiating committee of a dual union 
were ordered expelled and fined $1,000. In a similar case, a member acting as 
organizer for a dual union was fined $100 and expelled. Both cases were upheld 
by the president on appeal. In one case where a member was fined $100 for be- 
longing to a union dual to the machinists’, the president reduced the fine to $50 
and ordered the defendant to drop his membership in the dual union. The rea- 
son for the more lenient treatment of this defendant was that the dual union was 
an A. F. of L. affiliate which was competing for members with the IAM. 

There were three cases in which members were expelled from the union for 
being members of the Communist Party or of advocating and supporting com- 
munism. Such activity violates article XXV, section 2 of the union’s constitu- 
tion and is punishable by expulsion. In one case the member was identified 
by the former financial secretary of the trade union section of the Communist 
Party. It was brought out by two witnesses that the defendant was a member 
of the machinists’ group of the Communist Party of which the defendant was 
the leader. One of the witnesses had been recording secretary of the trade 
union section of the Communist Party. Despite the evidence, the trial com- 
mittee recommended a verdict of not guilty “due to lack of sufficient and posi- 
tive evidence.” This recommendation was approved by a vote of 95 to 26. The 
verdict was appealed to the president who, upon examining the evidence, found 
the defendant guilty and ordered the defendant expelled. 

In view of the concern for the practice of retrying a defendant de novo by the 
president, and the severity of the judgment in this case, the reasons for the 
necessity of allowing union officers to reconsider a verdict of acquittal might be 
again considered. It is an error to regard this situation as an example of double 
jeopardy. Defendants are not tried by impartial juries in many instances, but 
by their friends and enemies as well. In this particular case, the defendant 
was very infinential in the local where he had built up a large following by his 
devotion to the local’s affairs and by his ability to aid many members. His 
influence made him from the point of view of the union’s welfare even more 
dangerous. The testimony of one of the witnesses was corroborated. More- 
over, one of the witnesses had testified at the trial of the New York Com- 
munists convicted of violating the Smith Act. The union does not allow Com- 
iiunists to belong to the organization. “In order to safeguard our association 
and its members from the evils that flow from communism and other totalitarian 
philosophies, the laws and administrative policies of our association bar mem- 
bership to those who assist or encourage such subversive movements.” More- 
over, Communists are organized in groups under central direction in order to 
influence and direct union policy. It is not a question of philosophy, but of pro- 
tecting the union from interference from outsiders who aim to use the organiza- 
tion for ulterior ends. The president ordered expulsions in two other cases 
where the charges were the same, despite the desire of the local to absolve the 
defendants in one and impose a lesser penalty in the other. 

A union can allow the heads of the organization to review the verdicts of the 
local tribunal because it might be impossible to try and convict influential mem- 
bers for offenses against the union. Consequently, the organization would have 
no protection in those cases, and conditions harmful to the union and its members 
might be allowed to continue. 

In two cases locals petitioned for the readmittance of members who had been 
fined $1,000 for infraction of union rules. Both locals were allowed to readmit 
the applicants on condition that the regular readmittance fee of $50 be paid. 
The fine was rescinded. It of course indicates that even when severe penalties 
are imposed and upheld, there is a tendency for mitigating the penalty after a 
lapse of time. 

The appeals in the machinists’ union clearly indicate the fairness of the proce- 
dure and the appellate tribunals. Moreover, the request of locals that penalties 
formerly imposed and upheld be rescinded indicates the desire of locals to miti- 
gate hardship in cases where severe punishment has been imposed. This practice 
is not uncommon in other unions and severe penalties will often be mitigated or 
rescinded by locals. Appellants have the right to carry their cases further, but 
a majority accept the decision of the president. In virtually all types of cases, 
the members are inclined to be lenient, and usually the defendant has some votes 
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cast on his behalf. In reviewing appeals, the president not only examines the 
sufficiency of evidence, but the severity of the penalty. In cases where individuals 
are seeking to establish a rival union, the severest penalty will be imposed, for 
if a rival union were to succeed, it would destroy the organization to which the 
member has sworn loyalty. The situation with respect to the Communists is 
somewhat different. Many labor organizations will not permit members of the 
Communist Party to retain membership. This has no necessary relation to free 
speech. Communists are sworn to “bore from within” the trade union movement 
under central direction, and therefore represents a constant danger to a labor 
organization. Consequently unions in general regard membership in the Com- 
munist Party as a sign of disloyalty to the organization and therefore automati- 
cally expel anyone found to belong to this movement. 


INVITATION TO VISIT IAM OFFICES 


Mr. Hayes. As I said earlier, 1 wanted to be as brief as possible in 
this portion of my statement, while still giving you what seemed to 
me, in the light of the proposed legislation before your subcommittee, 
the important facts concerning the laws, policies, and structure of the 
machinists’ union, and I repeat, a union which is typical of most of the 
unions affiliated with the AFL-CIO. 

I should now like to extend to the members of this subcommittee a 
cordial invitation to visit our international union headquarters, so that 
you may learn firsthand how a modern labor union is operated. | 
would like to extend to you an invitation to our building and see our 
operations. I think you will find the visit both interesting and en- 
lightening. 

Most of our visitors are greatly impressed by the way in which we 
have had modern business machinery adapted to the specialized uses 
of an international union. For example, we receive monthly reports 
from all of our more than 2,000 local lodges. These reports contain, 
by individual member, a complete account of all dues received by each 
local during the month, accompanied by a remittance for per capita 
tax. 

The information is transferred by machine, to the individual records 
which we keep for each member. We also find that there is a great 
deal of interest in the file of collective-bargaining agreements which 
I mentioned earlier. 

These are just two samples of the many things you may find of 
interest, if you will accept our invitation. You will be welcome at 
any time. If I am in town, I shall be glad to act as your guide. 

Senator Kennepy. Thank you, Mr. Hayes. 


FINDINGS OF MCLELLAN COMMITTEE 


Mr. Hayes. Since much of the proposed legislation which is before 
you grew out of the hearings of the Senate Select Committee on Im- 
proper Activities in the Labor or Management Field (the McClellan 
committee), I should like to make some observations on the findings 
of that committee. 

Before making my own observations, however, I should like to quote 
several pertinent paragraphs from the introduction of the interim 
report of the McClellan committee. They read as follows: 

In attempting to assess the multitude of facts presented to it over the past 
12 months, the committee has been keenly aware of the inherent dangers of 
generalization. Much that is shameful and unsavory has been uncovered about 
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the behavior of certain elements in both labor and management. This sort of 
information has necessarily been spotlighted, but it is in no way intended to 
reflect on the overwhelming majority of the labor unions and businessmen of 
this Nation of whose integrity the committee is firmly convinced (first para- 
graph, p. 3). 

The conclusions as to certain improper activities in the field of labor are based 
on a direct examination of the activities of 5 unions (of which the teamsters are 
by far the largest), and a peripheral examination of the activities of 2 other 
labor groups. These 7 represent a total membership of 2 million, but a small 
percentage of the 190 unions in the United States, with a total membership of 
17 million (fourth paragraph, p. 3). 

Thus, obviously, the conclusions reached by the committee are not a wholesale 
indictment * * * (first full paragraph, p. 4). 

The committee notes with deep satisfaction that a number of the unions under 
its scrutiny during the past year have been subjected to severe disciplinary 
measures by the American Federation of Labor-Congress of Industrial Organ- 
izations (AFL-CIO). The teamsters and bakers have been expelled from its 
ranks; the textile workers were temporarily suspended until concrete evidence 
was given of a sincere movement for reform (first full paragraph, p. 7). 

My own observations tend to confirm these statements. 

For the purposes of this statement, my own office made a quick 
check of the charges and findings of the committee as reported in its 
interim report. We did not have the time, and we do not have the 
staff, to make the kind of detailed study which the report deserves. 

In addition to this, the charges lodged against some of the union 
officials were rather complicated in nature, and they required a classi- 
fication of offenses which involved a degree of personal judgment. 

Thus, I realize that this classification which I will present may be 
open to some dispute on specific matters, but I assure you gentlemen 
that we have tried our best to evaluate the committee’s ch: arges and 
findings objectively. 


ALLEGED OFFENSES OF UNION OFFICERS 


We classified the charges leveled against officials of the 5 unions 
which came under the serutiny of the McClellan committee in the 
first year of es into 12 general categories. 

They were: (1) Abuse of union office, (2) use of union funds for 
personal Se (3) conflicts of interest, (4) false financial report- 
ing, (5) organized use of force and violence, (6) interference with 
union democracy, (7) looting of trusteed locals, (8) sweetheart agree- 
ments with management, (9) paper locals, (10) improper collabora- 
tion with management, (11) abuse of trusteeships, and (12) accepting 
bribes in labor-management relations. 

Let us now consider the extent to which officers of unions, on both 
the international and lower levels of organization, were accused of 
this charge. 

(1) ABUSE OF UNION OFFICE 


This includes such various practices as misuse of union authority 
to advance the interests of gamblers and others outside the labor 
movement, the overt use of criminal elements to gain and hold union 
office, and the use of union authority to elicit contributions for 
personal gain. 

Our survey indicates that these practices involved 5 officers on the 
international or national union level and 4 at lower levels of 
organization. 
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(2) USE OF UNION FUNDS FOR PERSONAL PURPOSES 


According to our survey, 4 international officers and 3 other officers 
at lower levels of organization were accused of this dharen. 


(3) CONFLICTS OF INTEREST 


This charge was leveled against 3 international officers and 6 other 
union Officials at lower levels of organization. 


(4) FALSE FINANCIAL REPORTS 


This category covered false reporting of union financial affairs, 
including unders statement of salary and reimbursement for expenses. 

Covered were 2 international union officials and 1 official at a lower 
level of organization. 


(5) ORGANIZED USE OF FORCE AND VIOLENCE 


This charge included 12 union officials at lower levels of organiza- 
tion. 
(6) INTERFERING WITH UNION DEMOCRACY 


This charge covers such practices as the rigging of elections, stuffing 
of ballot boxes, and the use of force and violence in union elections. 

It involved 1 official on the international level and 14 officials at 
lower levels of organization. 


(7) THE LOOTING OF TRUSTEED LOCALS 


‘This charge involved 1 international official and 1 official at a lower 
level of organization. 


(8) SWEETHEART AGREEMENTS 


This charge covered improper relations with managements, per- 
mitting them | to make agreements for substandard rates and conditions. 
It involved three offic sials at the international or national union level. 


(9) PAPER LOCALS 


This charge, which constituted one of the highlights of last sum- 
mer’s hearings "of the McClellan committee, was an extremely isolated 
instance centered around the activities of two New York hoodlums 
who had wormed their way into the labor movement by devious means. 

[t indirectly involved two officials of other unions. It directly in- 
volved an international official of one union and, indirectly, an inter- 
national official of another. 

Also, in connection with these hearings, 25 associates of the 2 local 
officials primarily involved were cited for criminal records incurred 
during the time that they were listed as officers of the paper locals. 
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(10) IMPROPER COLLABORATION WITH MANAGEMENT 


This charge involved three members of local unions in the Los 
Angeles and Greater New York areas in the garbage collection 
industry. 

(11) ABUSE OF TRUSTEESHIP 


This charge, distinct from the charge of looting trusteed locals, in- 
volved 1 international] official of 1 union. 


(12) ACCEPTING BRIBES IN LABOR MANAGEMENT RELATIONS 
This charge involved one official at the international level. 
EXTENT OF ABUSE BY UNION OFFICIALS 


As a means of evaluating the breadth and scope of the above- 
mentioned charges, in terms other than the number of union officials 
involved, I think it is worth while noting the following facts: 

First, the charge of organized force and violence which involved 12 
officials at a level lower than that - international union officials was 
confined, largely, to 1 union in 2 are 

Also, it is worthy of mention, I pore that this is not a proper 
subject for action at the national level, but, rather, is a situation which 
must be taken care of by proper law enforcement at the local gov- 
ernmental level. 

Secondly, the charge of interfering with union democracy involved 
1 official at the international union level and 14 at a lower level or 
organization. The practice was primarily concentrated in 1 union of 
the 5 which fell under the scrutiny of the McClellan committee dur- 
ing its first year of operation, and cannot, therefore, be considered 
as typical of the broader labor movement. 

Thirdly, the so-called paper local incident was confined ¢ >» New 
York City, and, although it involved, directly and falleke tly, 2 
unions, it was primarily “the outgrowth of the operation of 2 loc al 
hoodlums and racketeers. Therefore, it cannot be considered in any 
way typical of the labor movement. 

This observation applies with equal force to the 25 individuals 
named as officers of the paper locals who were convicted or indicted 
of various crimes during the time they were listed as officers of the 
paper locals. 

ACTIONS OF UNIONS TO PREVENT ABUSES 


Before proceeding to a consideration of what legislation may be 
necessary, let me invite your attention to what the |: ibor movement has 
done and is doing about corrupt practices, since its ability to cope 
with the problem has a direct bearing on the comparative need for 
Federal legislation. 

As most of you are aware, in the last 214 years, since the merger 
of the former American Federation of Labor and the Congress of 
industrial Organizations, the merged federation has adopted, at the 
suggestion of its ethical practices committee, 6 major codes of ethical 
practices which, after a trial period, apply to all affiliates of that or- 
ganization. 
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It is worthy of note, I believe, that the merger, itself, gave the fed- 
eration a stronger disc iplinary power over its ‘afliiliates than either of 
the two separate organizations had, because unions faced with dis- 
cipline can no longer threaten to leave one federation and seek af- 
filiation with the other, and this was a problem in the past. 


CONTENT OF AFL-CIO CODES 


Specifically, the six ethical practices codes of the AFL-CIO deal 
with the following subjects: (1) Issuance of local union charters; 
(2) protection of health and welfare funds: (3) racketeers, crooks, 
Communists, and Fascists; (4) investments and business interests of 
union officials; (5) financi ial practices of unions (this code contains 
a supplementary code on minimum accounting and financial controls 
which was drafted by a special committee of union sec retary- 
treasurers) ; and (6) union democratic practices. 

Mr. Goupsere. Mr. Chairman, I don’t recall whether or not the rec- 
ord of this committee has included as exhibits copies of the codes of 
ethical practices. If they do not, I would like to ask permission of the 
Chair to make them exhibits in these hearings. 

Senator Kennepy. Yes; the codes will be incorporated in the rec- 
ord. (See p. 91.) 

Mr. Hayes. The basis for the ethical practices codes exists in article 
II, section 10, of the constitution of the American Federation of 
Labor and Congress of Industrial Organizations, which reads: 

The objects and principles of this federation are: 

* * * to protect the labor movement from any and all corrupt influences and 


from the undermining effects of Communist agencies and all others who are 
opposed to the basic principles of our democracy and free and democratic 


unionism. 
Mr. Gotpserc. Mr. Chairman, may I also make as exhibits the con- 
stitution of the AFL-CIO? 
Senator Kennepy. Yes; without objection that will be done. 
(The document referred to has been retained in the subcommittee 
files. ) 
SANCTIONS ATTACHING TO AFI-—CIO CODES 


Mr. Hayes. The constitution was adopted on December 5, 1955. As 
an added example of the alertness and determination of the federa- 
tion, it is worth observing that the code on the issuance of local union 
charaters was adopted on August 29, 1956, nearly a year before the 
McClellan committee hearings on the episode of the paper locals in 
New York City. 

In setting the proper perspective for any consideration of proposed 
Federal legisl: ation, it is also well to remember that the standards ex- 
pressed in these codes of ethical practices are not merely pious pro- 
nouncements. The federation has acted with determination and with 
all the haste possible under democratic procedures to discipline, in a 
proper manner, most of the individuals and all of the union which 
have fallen under the scrutiny of the McClellan committee, as 


well as other officials and unions not covered by that committee’s 
investigations. 
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ACTION OF AFL-CIO ON UNIONS INVESTIGATED BY M’CLELLAN COMMITTEE 


Four of the five unions investigated by the McClellan committee 
have been dealt with by the executive council and the convention of 
the AFL-CIO. 

Those organizations which followed the recommendations of the 
ethical practices committee, as adopted by the Executive Council of 
the AFL-CIO, have been permitted to remain in the federation in 
good standing. Those which have not yet complied, but which have 
shown willingness to do so, are in a probationary status. Those which 
have ignored | the federation have been expelled from membership. 

In addition, individual officials of those unions, including some of 
the unions which have been expelled, have withdrawn from the labor 
movement. This is due, in part, to the adverse publicity they re- 

ceived in connection with the McClellan committee hearings and, in 
part, due to the further efforts of the AFL-CIO. 

The fifth union which was investigated by the McClellan committee 
during its first year of operation, is now under the scrutiny of the 
AFL-CIO Ethical Practices Committee. Furthermore, some of the 
individuals concerned in the five unions have been before the bar of 
criminal or civil justice and called to account for their transgressions. 

In the light of this review of the charges and findings of the MeClel- 
lan committee, as set forth in its interim report and of the action taken 
by the AFL-CIO and agencies of the law in regard to the unions and 
the individual officers named by the McClellan committee, and in the 
further light of my brief summation of the organization and struc 
ture and the government of my own organization, let us now to 
consider other possible types of Federal legislation which may be 
helpful in punishing present wrongdoers and in preventing future 
wrongdoing in the labor movement. 


WRONGFUL ACTIONS BY ONLY A FEW 


Let me reemphasize my sincere belief that the facts contained in 
my brief review of the structure and government of my own organiza- 
tion reflect much more truly the general performance of the American 
labor movement than do the transgr essions on the part of a relatively 
few unions and officials as revealed in the testimony before the 
McClellan committee. I think that this is a matter of importance, 
for proper perspective is essential lest, in attempting to punish the 
few, we impose unfair and unjust restrictions on the many who are 
innocent of any taint of possible or actual wrongdoing. 


EQUAL AND FAIR TREATMENT FOR UNIONS 


We of the labor movement, gentlemen, ask for no special privilege ; 
we plead no special immunity. All we ask is equal protection and 
equal justice under the law. We have not alw: ays been accorded this 
fundamental right of free peoples and free instit utions. 

Even today, “especially in communities on what might be called 
the industrial frontier, we do find the cards of local government and 
local justice stacked against us in the interest of “employers ind 
groups of citizens who think that they have a stake in Eoenenn ing 
organization and collective bargaining. In view of such circum- 
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stances, it would be socially unfair and morally unjust for the Federal 
Government to enact legislation which would subject labor unions, 
their officers, and members to excessive restrictions and penalties for 
activities which are not generally considered illegal, or which are 
usually subject to lesser penalties. 

The enactment of any such legislation will neither foster competent 
union administration, encourage free and democratic procedures in 
unions, or stabilize labor-management relations. Indeed, it will tend 
to undermine all three of these worthy objectives by forcing the 
American trade union movement into a position of trying to defend 
itself with one hand tied behind its back. 


COMMENTS ON SPECIFIC PROPOSALS 


In the light of these observations, I will now turn to some observa- 
tions in my dual capacity as international president of the machinist 
union and as chairman of the ethical practices committee of the AFL- 
CLO, of some specific proposals for Federal legislation in the field of 
labor and labor-management relations. 

Before I do, let me congratulate the Senate of the United States for 
passing the Douglas-Kennedy-Ives bill, 5. 2888, providing for regu- 
lation, reporting, and disclosure of information concer ning the finan- 
cial operations of health, welfare, and pension funds. In this regard, 
I feel special credit is due the members and the staff of this sub- 
committee. 

Now, as to my opinions on specific proposals for further legislation 
which are now before this subcommittee. 


FINANCIAL REPORTING BY UNIONS 


I would like to first talk about financial reports by unions. 

In regard to proposals of this nature, we concur in the testimony 
given before this subcommittee on March 27, 1958, by George Meany, 
president of the AFL-CLO. 

Specifically, we support the proposal made last year by the AFL- 
CIO to the effect that annual financial reports filed with the Depart- 
ment of Labor by unions, should be made public, subject to certain 
qualifications which I will mention. 

First, we believe that the present tie-in with the Taft-Hartley Act 
under sections 9 (F) and (G) should be eliminated and the financial 
filing requirements be made applicable to all unions. 


NEED TO HAVE SIMPLE REPORT FORMS 


Second, we urge that the reporting forms be designed to avoid need- 
less and burdensome detail. 

During the past year, the reporting forms required by both the 
Department of Labor and the Internal Revenue Service have been 
elaborated to a considerable extent, evidently without any considera- 
tion, whatever, of the people who would have to fill them out. 

We have received a number of complaints from some of our local 
lodges regarding the difficulty of filling out the new forms, and we have 
even had complaints to the effect that the risk of criminal prosecution 
for anyone found to have made a willful omission on the statement, 
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has made it difficult to obtain a certified public accountant to fill out 
the forms. 


Senator Kennepy. I think right here it would be worthwhile for the 
staff to get those two forms and make them an exhibit here so that the 
subcommittee will have them before it. 

Senator Gotpwater. Which forms are those 4 

Senator Kennepy. The two forms the witness is talking about. 

Senator Gotpwater. The Department of Labor. 

Senator Kennepy. And the Internal Revenue. 

(The forms referred to are in the subcommittee files. ) 

Mr. Hayes. In this regard too we join with President Meany in 
observing that we see no reason why the two forms which cover, sub- 
stants lly, the same ground, should not be combined so that local lodge 
financial officers would have to file 1 form a year, instead of 2. 


EXEMPT SMALL UNIONS FROM REPORTING REQUIREMENTS 


Third, we urge that small unions, those having a membership of 200 
or less, be exempt from financial reporting requirements, with the pro- 
vision that the Secretary of Labor be given authority to cancel the 
exemption of any such local union if he has reason to suspect financial 
abuses. 

Certainly, the exemption of such small locals from the financial 
reporting requirements of existing or proposed legislation would re- 
lieve the financial officers of a great deal of burdensome detail without 
exposing the membership to any major financial malpractices. 


EMPLOYER FINANCIAL REPORTS 


Fourth, in all justice, employers should be required to make similar 
public disclosures of their expenditures in the field of labor relations, 
including expenditures incurred for the purpose of attempting to 
prevent the organization of employees into unions for collective bar- 
gaining purposes, or to undermine existing and established collective 
bargaining agencies. 

As a matter of fact, we would be forced to oppose any legislation 
for financial reporting by unions if employers are not required to 
make similar reports in the field of labor-management or antiunion 
activities. 


REPORTING OF TRUSTEESHIPS 


I have already made known to you our record of suspended locals 
from 1947 on through the present. I have with me detailed informa- 
tion on the six locals we suspended during that period, from which 
I can provide more detailed information if you wish it. 

This, I believe, indicates that my own organization is perfectly 
willing to make public its own record in the field of what is generally 
called trusteeships. 

I am sure that most, if not all, other unions feel the same way. 
Under the circumstances, we would have no objection to legislation 
requiring labor unions to file with the Secretary of Labor information 
on trusteeships, including : 

The name of each subordinate body held in trusteeship. 

2. The date the trusteeship was established. 

3. The reasons for establishing the trusteeship. 
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4. Whether or not the votes of the trusteed subordinate body were 
cast in union elections. Such legislation could be implemented by 
provisions to the effect that willfully false statements in such reports 
are to be subject to the same penalties that are applicable to similarly 
willfully false statements in other types of reports, and grant the 
Department of Labor authority to investigate the truth or falsity of 
the reports. 

Perhaps such legislation might also a gouol the Secretary of Labor 
to study the reports over a period of 2 years, for example, and to 
report back to Congress as to whether or we further legislation in this 
field is indicated by his findings. 


BRIBERY IN LABOR-MANAGEMENT RELATIONS 


Next I would like to talk briefly about bribery in labor-manage- 
ment relations. 

True collective bargaining and sound labor-management relations 
must rest upon the sincere and objective representation of their re- 
spective parties’ interests by spokesmen for both labor and manage- 
ment. 

Since the objectivity of such representatives may be, and unfor- 
tunately, in a few cases, has been, influenced by the receipt of moneys 
or things of value, it would be reasonable to enact legislation making 
illegal the giv ing or receiving of a bribe by an officer or representa- 
tive of either a union or an employer. 

Any such legislation should be carefully drafted, especially in re- 
gard to the followi ing points: 

(1) A specific definition of a bribe to limit it to the giving or 
receiving of money or thing of value for the definite purpose of in- 
fluencing the recipient’s action in representing the interests of a 
group of members whose welfare has been entrusted to his care, or 
otherwise failing to discharge, fully and properly, his functions as a 
union official and, 

(2) To making the penalties for the making or receiving of a 
bribe in labor-management relations commensurate with the nature 
and extent of the offense and with penalties usually imposed for 
similar offenses of like degree in other walks of life. 


ADDITIONAL APPROPRIATIONS FOR THE NLRI 


Next I would like to talk briefly about the National Labor Rela- 
tions Board. 

In this regard, we recommend and sincerely urge an increase of 
appropriations for the National Labor Relations Board, sufficient to 
enable the Board to discharge its functions more fully, more ef- 
ficiently and more expeditiously, especially in the handling of charges 
of unfair labor practices brought by unions against employers. 


OVERHAUL OF NLRB PROCEDURES 


We also urge the committee to consider legislation aimed at a 
drastic revision in procedures now used by the Board and its General 
Counsel. These present practices apparently are responsible for the 
long delay in getting cases through the Board. 


25738—58 35 
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If the function of the trial examiners of the Board is to be con- 
tinued, we suggest that the Board’s review of trial examiners’ reports, 
in respect to factual issues, be limited to making certain that the 
examiner was not arbitrary or capricious. 

If, on the other hand, the trial examiner's evaluation of the evi- 
dence is not going to be given weight, then, perhaps, the trial exami- 
ner’s function should be confined to making a written record for con- 
sideration by the entire Board. 


ECONOMIC STRIKERS 


Next I would like to talk briefly about the status ot strikers in 
NLRB elections. 

We strongly urge this committee and the Congress, as a whole, to 
remedy the shameful situation which has developed as a result of 
section 9 (c) (3) of the Taft- Hartley Act. This is the section 
which grants strikebreakers, but denies strikers, the right to vote 
in decertification or union representation elections called during 
the course of a lawful strike. This was the section of the law which 
was referred to as “union busting” by General Eisenhower in his 
successful 1952 presidential campaign. Its repeal was earlier called 
for by the late Senator Taft, one of the coauthors of the Labor-Man- 
agement Relations Act of 1947. We support the bill introduced the 
other day by Senator Kennedy, which repeals 9 (c) (3) and affirma- 
tively safeguards strikers in their right to vote during a lawful 
strike. 

My own organization was the first one to feel the = ation of this 
provision of the Taft-Hartley law, at a strike at the Cleveland Pipe 
Machinery Co. in 1948. The most recent example of the law’s effect 
occurred last October in nearby Winchester, Va., when a local of the 
United Rubber Workers of America was decertified after the mem- 
bers of that local had been on strike for 17 long, hard months, in pro 
test against the O’Sullivan Rubber Corp.’s outright refusal to bar 
gain. 

UNION DEMOCRATIC PROCEDURES 


Next, I would like to talk about proposals for regulating union 
democracy. 

Certainly neither the International Association of Machinists 
nor any other American labor union—would object to filing its con 
stitution and bylaws with the United States Department of Labor 
or any other designated Government agenc y—as a matter of record. 
I have already outlined for the members of this committee the struc 
ture of the government of our own international union and its local 
unions. I have here tabbed copies of our grand lodge constitution, 
and I would like to offer this as an exhibit, if the committee would 
accept it. 

Senator Kennepy. Without objection, the document will be filed 
as an exhibit. 

(The document referred to will be found in the files of the subcom- 
mittee. ) 
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NICB STUDY OF UNION STRUCTURE 


Mr. Hayes. In 1956, the National Industrial Conference Board, 
which is known as a management research group, published a very 
valuable book entitled “Sourcebook of Union Government Structure 
and Procedures.” 

In compiling this publication, the National Industrial Conference 
Board had, of course, both to obtain copies of international and na- 
tional union constitutions and to depend upon the officers of those 
organizations for explanations of their basic laws and policies in cer- 
tain respects. 

In its description of the coverage of the study, the Board reported 
that, while some few unions refused to make available c opies of their 
constitutions, the holdouts were so few in number and so small in size, 
that they affected only about 1 percent of the combined membership 
of the American Federation of Labor and the Congress of Industrial 
Organizations. 

Cert: ainly, this experience on the part of a management research 
group, indicates the almost unanimous willingness of American trade 
unions to make their basic laws and policies public. 

When it comes to the interpretation and application of the laws 
and policies of an international union by a Government agency, we 
run into a matter of an entirely different nature. Former C ‘hief Jus- 
tice Charles Evans Hughes once said: 


The fundamental conception which we especially cherish as our heritage, 


is 
the right to law itself * * * not as the edict of arbitrary power, but as the law 
of a free people springing from custom, responsive to their sense of justice, 


modified and enlarged by their full will to meet conscious needs and restrained 
by authority which is itself subject to law * * * the law of the land. 


DEMOCRATIC PROCEDURES IN IAM 


We of the machinists’ union have sought and obtained democratic 
operation through the election of our international officers and the de- 
velopment and change of our basic laws through direct membership 
referendum. Yet one of the proposals before this committee would 
force us, against our will, against our customs, and, in spite of the 
successful operation of our own democratic seicgtate S, aad those of 
other unions now using the referendum method, to elect officers and 
to amend our laws through delegate convention action. 

Other labor organizations have developed democratic procedures 
through the action of delegate conventions, in which they amend and 
deve lop their laws and policies and elect their officers. 

Yet, another proposal before this committee would force drastic 
changes in the operation of this form of democracy. 


DEMOCRATIC PROCEDURES VARY 


‘he forms of democracy are many and varied. Ultimate judgment 
of their worth must be made only in terms of the results which they 
produce. Any attempt to enforce compliance with one specific form 
of democracy would be impractical, unjust, and dangerous. 

It would be impractical because it would force hundreds, perhaps 
thousands, of unions within the relatively few months which would 


be allowed between the date of enactment and the date of application 
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of the law, to make changes in their basic laws and policies—laws and 
policies which have been developed over decades of careful thought 
and consideration. 

It would be unjust, because such a governmental edict would force 
free men to comply with asingle pattern of action. 

It would be dangerous, because such arbitrary interference with the 
legal customs and practices of groups of free men and women threatens 
the whole concept of our free way of life. 

Mr. Chairman, and members of the committee, before I read the 
concluding part of my statement, with your permission, I would like 
to comment briefly on some of the specific proposals contained in the 


McClellan and Knowland bills. 
COMMENTS ON 8. 3068 ANDS. 3618 


On the basis of my almost 41 years in the trade union movement as 
a member, as a local lodge officer, as a shop committeeman, and as an 
international officer, as one who has had some direct contact with the 
laws and the policies of unions from the shop level to the local level, 
to the international level, I would like to state that some of the pro- 
posals contained, particularly in the McClellan and Knowland bills, 
reflect an utter lack of understanding of what is involved in the opera- 
tion of a trade union. 

Some of the proposals are impractical, they are costly, in fact, in 
some cases they are financially prohibitive. They are unsound admin- 
istratively, and they encourage a waste of time, money, and effort on 
the part of any dissident group that may desire to do this. 

Let me be more specific. Without trying to follow the provisions 
of the law seriatim, I would like to pick them out at random and 
comment on them. 


NOTICE OF MEETING AND ELECTION TO ALL MEMBERS 


One of the provisions of either one or both of these laws requires 
the sending of meeting and election notices to every member of every 
local lodge. 

This is a practice in some local lodges now. However, it is finan- 
cially prohibitive for every little local lodge to do this. 

Some local lodges have but 15 or 20 members. Their members are 
all grouped together in a small shop. They notify their members of 
a meeting by word of mouth. They have regularly established meet- 
ings. _ They have established time for nomin: iting officers, for electing 
0 

aa seems to be an unnecessary procedure to require local lodges un- 
der these circumstances to go to the expense and the trouble of mail- 
ing cards to people who already have the information. 

This can be better done by bulletin on the shop bulletin board. 


LISTS OF UNION MEMBERS 


Another provision, another proposal in one of these bills, would 
compel unions to make available union rosters to any member. A\I- 
most all unions today, and certainly in our organization, every local 
union, has a roster of its members, giving the full n: ume, age, and 
address of every member. 
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However, an invitation by Federal law to dissident employees, or 
to a company spy who is placed in a union for the express purpose of 
obtaining information, to go to the union’s books and records and get 
this information for peddling to the company seems to me to be un- 
necessary encouragement to something we hoped had been done away 
with in our country. Hes 

We believe the question of making a roster of the membership of 
the union available to any particular member is one that should be 
decided by the membership of the local lodge itself. 

We don’t take the position that we are opposed to the idea under 
all circumstances, but we certainly believe that it is a matter that the 
local lodge must decide, and that access to the roster by an individual 
member would be granted as withheld depending on what the member 
intended to do with the information. 

Certainly, we don’t want to do anything that will further encourage 
the company spy system that was so prevalent before the La Follette 
investigations. 


PRESCRIBING DETAILS OF UNION CONSTITUTIONS UNDESIRABLE 


As a general statement, I would like to say that the McClellan bill 
actually would impose, by Government edict, the constitution and by- 
laws of all unions, and we think that is basically wrong. 

It also provides for 3-year terms for national and international 
union officers, and 3-year convention periods. 

Most unions today have conventions every 4 years, and most na- 
tional and international union officers have 4-year terms, and we see 
nothing wrong with this system. 

It certainly would require the change of something that has been 
traditional in most of the unions in the federation, and we see little 
difference in this 1 year, particularly when we agree with the Senate 
that the terms of Senators should remain at 6. 

Then, there is a provision in the McClellan bill that would require 
delegates at national and international conventions to vote by secret 
ballot on officers. In fact, the bill itself requires that officers of 
national and international unions be elected by the delegates at 
conventions. 

This would be a modification of democracy in most unions. It 
would be a modification of democracy in our union, and we are op- 
posed to it. 

ELECTION OF OFFICERS BY REFERENDUM 


We elect our officers by referendum, and we don’t want to elect our 
officers in convention. We think it is more democratic to elect by 
referendum, and we certainly wouldn’t want to be compelled by law 
to change that policy in our union. 

Our international officers are nominated by local lodges. 


SECRET BALLOTS AT CONVENTIONS 


However, speaking to the point of delegates at conventions voting 
by secret ballot on officers, we think this is undemocratic when you 
consider the rights of the rank-and-file membership. The rank-and- 
file membership of locals, local No. 1, 2, 3, 4, and so on, elect their 
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delegates to a national or international convention. They instruct 
those delegates as to the position they will take with regard to all of 
the important matters that come before that convention. 

If officers are elected in delegate convention, then in most cases, locals 
instruct their delegates that they are to vote for certain officers and vote 
against other officers. 

If unions were compelled by Federal law to conduct secret ballot elec- 
tions in conventions, then the membership at the local level would not 
be in a position to know how their delegates had voted. 

Under such circumstances, it would be much easier for factions to 
persuade delegates to vote for their particular candidates than it would 
if the local lodges knew how their representatives to a convention were 
voting, whether or not they were carrying out the wishes of the mem- 
bership, if you please. 

So that is really an inconsistency in this proposal. 


FINANCIAL SUPPORT OF UNION OFFICER CAMPAIGNS 


Then, there is also a proposal that union funds, meaning the funds of 
both national or international and local unions, may not be used to 
promote the candidacy of any person for union office. 

It has been a policy of our organization ever since its existence that 
no national or international officer could use the money of the organiza- 
tion in connection with his campaign for office. 

My election circulars, my election letters, and so forth, are paid out, 
of my own pocket, and that is the case with all of the officers of this 
organization. 

However, I believe it would be very unfair to a number of local 
lodges who may be opposed to me, as the international president, and 
who may want to promote opposition to me in the next election, if they 
could not financially support the campaign of the candidate of their 
own choice. 

It seems to me that a prohibition against national or international 
union officers, using the money of the organization in connection with 
their campaigns, is good; I favor that. 

However, the prohibition should not extend to local or district 
lodges, because if this proposal became a law, the incumbent in office 
would have a tremendous advantage. 


ELECTION OF ACCOUNTANTS 


Next, I want to talk about a little matter, but something that I think 
is very impractical in local unions, and that is the election of a certified 
public accountant. 

I am in favor of certified public accountants auditing the books of 
all national and international unions, of all unions that have any sub- 
stantial treasury or any substantial number of members. But the elec- 
tion of a certified public accountant by the membership of a small 
group, with 10 or 15 members, No. 1, 1s financially prohibitive, and 
secondly, the membership is hardly in a position to judge the best person 
as between 4 or 5 certified public accountants available to them. 

It seems to me a rather impractical, unsound way of doing it. 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 539 


NOTIFICATION OF STRIKES 


Then there is a proposal in the Knowland bill, I believe, that would 
require a union to give an employer 30 days’ notice in advance of their 
intention to strike. 

Well, it is my judgment that employers already have a tremendous 
advantage over unions even in a strike situation, and to force a union, 
under any and all circumstances, to notify an employer 30 days in 
advance of their intention to strike would merely be giving that 
employer an advantage to break the strike or to defeat the union, 
because it would give the employer 30 days to prepare for the strike, 
to move his plant or to move his work somewhere else. 

We think that is a very unfair advantage to give to an employer. 

We think it is unfair for that reason. 


STRIKE REFERENDA 


Then there is also a proposal that all contract ratification be by 
printed referendum ballot. On paper this sounds pretty good, and 
as a general proposition, a person would not oppose it, but in practical 
oper ation, it just cannot work. 

I am in favor of giving the membership of unions employed in par- 
ticular plants the right ‘to decide upon the conditions of their own 
contracts, to decide whether or not they are going to strike. 

However, on the basis of my experience, this particular proposal 
could not possibly work. 

First of all, a modern labor contract is a very, very complicated 
document. Unfortunately, it is ambiguous also in many of its 
provisions. 

When a negotiating committee submits a report to the membership 
at a meeting the members ask many questions about various provisions 
that they do not understand. The committee explains the provisions 
from the rostrum and answers the members’ questions. 

This could not possibly be accomplished if an entire negotiated 
proposition were put in a referendum ballot form and submitted to 
the membership for a vote. 

First of all, members of unions do not read any lengthy documents 
of that kind. As a result they would be voting on hearsay, or some- 
body else’s interpretation of the provisions of the ballot. 

It is much more democratic and much more fair to the members if 
they are permitted to vote in a meeting after a report and an explana- 
tion has oe made to them and after they have had an opportunity 
to ask questions about the specific provisions. 

Actually, this proposed procedure, if it became a law, would, I am 
convinced, result in the acceptance of some contracts which, if properly 
understood, would have: been rejected, and vice versa. 


RECOGNITIONAL PICKETING 


There is also a proposal that there shall be no organizational picket- 
ing or no picketing to obtain recognition unless a “petition containing 
the signatures of at least two-thirds of the employees of a particular 
company involved has been previously served upon the employer. 
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This again would be playing into the hands of the antilabor em- 
ployer in the country, because in many areas in the South, and un- 
fortunately in other parts of the country, the submission of any such 
petition would actually be the discharge notice of the leadership of 
that two-thirds of employees who signed the petition, or perhaps all 
of them, for that matter. Their signatures on the petition would 
merely be inviting their dismissal. 

I do not believe it would accomplish the purpose at all. 


LIMITATION ON INITIATION FEES 


Then there is also a proposal in the McClellan bill that would set 
initiation fees or at least limit initiation fees to 75 percent of the 
weekly wage. 

My personal feeling is that initiation fees in unions should be low, 
as low as possible, and ours are, and the initiation—— 

Senator Purrett. When you say yours, do you mean the whole 
AFL or CIO or your particular union ? 

Mr. Hayes. No; our particular union. 

Senator Purreti. Thank you. 

Mr. Hayes. And I believe that that is true in general throughout 
the labor movement. 

I think that the majority of initiation fees are nominal, and when 
I say nominal, I mean $10, $15, or below. 

It seems to me if this provision were written into our law, that it 
would not be very long before the minimum initiation fees would be 
75 percent of the average weekly wage. 

I think the tendency of this kind of provision would actually be to 
raise initiation and ruin statement fees in unions, because unions 
would consider that they now have the Government’s stamp of ap- 
proval for fees equivalent to 75 percent of the weekly wage. 


ELECTION BY PLWRALITY 


A provision in both the McClellan and Knowland bills also would 
require election by plurality. 

This also is a modification of democracy, the kind of democracy 
that exists in many unions, ours included. 

The majority of our local lodges elect by majority vote only, and 
if there are more than two candidates running for office and neither 
candidate receives a majority of the total vote cast, there must be a 
runoff election. The proposal actually would prohibit a runoff elec- 
tion, and requires that the candidate receiving the highest number of 
votes would be elected. 

That would mean that officers could be elected by plurality. 

We are opposed to this; we think it is a modification of the de- 
mocracy that now exists in many unions. 


ANNUAL REPORTS OF UNIONS 


There is also a proposal to require that financial reports be mailed to 
all members. Again, we are not opposed to the basic idea; we think 
that members ought to know what the financial condition of the 
union is. It is financially prohibitive, however, for many small 
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unions with small treasuries to mail a financial report to every mem- 
ber of that union. 

I think that it would be proper to require that they make such re- 
pores available to the membership upon request or that these reports 
ve read at local lodge meetings, but the requirement to mail this and 
to mail that, and to mail many other things to the membership is im- 
practical, and too costly. 


LOCAL UNION CONTROL OVER TRUSTEESHIP STATUS 


Then there is also a proposed requirement, and this is the last one 
I want to comment on, that members of trusteed or suspended local 
unions would vote on whether or not the trusteeship or suspension 
would be continued after the period of a year. 

Not trying to be facetious, but trying to use an effective example, 
this proposal is exactly like saying to the Teamsters and the Bakery 
Workers’ Union that after you are out of the AFL-CIO for a year, 
you will vote and determine whether or not you are coming back in. 

That is an impractical method of dealing with the situation. 

How can you permit a group that has been responsible for probable 
embezzlement, probable racketeering, probable graft, probable cor- 
ruption—these are the things that might have caused the suspension or 
the trusteeship in the first place—decide whether or not they shall be 
readmitted to full good standing? Perhaps after a period of a year, 
none of this has been corrected. 

The grafters, the racketeers, the embezzlers have merely sat back 
waiting for the trusteeship to be lifted. Yet under the proposal they 
are the ones who would vote as to whether or not they will remain in 
trusteeship or be free to violate the laws and the policies of their 
union. 

That, gentlemen, does not make good sense. It is not practical. It 
cannot work. 

Certainly we ought to minimize the abuses in this area, but this is 
not one of the ways to do it. 

Mr. Chairman, and gentlemen of the committee, this concludes my 
formal statement. 

The statement has been brief by design. 

My purpose in brevity has been to conserve your valuable time. 

L have not attempted to speak in detail to the particular of all of the 
specific legislative proposals before you, but rather I have attempted 
to place before you the standards of judgment that I would use in 
analyzing each piece of proposed legislation, in the hope that you will 
see the reasonableness of those standards and adopt them as your own. 

[ will be glad to answer any questions you may care to ask. 

Thank you very much. 

Senator Kennepy. Mr. Hayes, I am sure I speak for all of the 
members of the subcommittee in expressing to you our appreciation 
for your testimony. 

As head of a ver y large union, the Machinists Union, and as head of 
the Ethical Practices Committee, which took a strong and courageous 
stand in these matters against those who breach their trust, I think 
that your very fair analysis of this legislation is extremely helpful. 
I think that your attempt to put the McClellan committee investiga- 
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tion in proper perspective, and I speak as a member of the McClellan 
committee, is very helpful. I think it is important that we recognize 
that we are dealing with a fringe element against whom the labor 
movement has moved and will continue to move. 

I wonder if it would be possible—with respect to your testimony 
urging the committee to consider legislation aimed at drastic revision 
of the procedures now used by the NLRB and its General Counsel— 
to get supplemental material from your office or through the AFL- 
CIO, because this problem of speedup of the Board’s procedures is 
very important. Yesterday we took a look at some of the backlog 
and the Board’s budget problems, so that if you could supplement 
that sentence with additional material, pointing up how the proce- 
dures of the Board could be speeded up, it would be a help to us. 

Mr. Hayes. Thankyou. We will be glad to do that. 

(The following memorandum was later submitted for the record :) 


RECOMMENDATIONS FOR CHANGES IN PROCEDURES OF NATIONAL LABOR RELATIONS 
Boarp To DEAL WITH PROBLEM OF DELAY 


This memorandum is in response to a request made by Senator John F. Ken- 
nedy, chairman, Subcommittee on Labor, during my testimony on May &, 1958, 
before the subcommittee on proposed labor legislation for recommendations and 
suggestions as to how the procedures of the National Labor Relations Board 
could be speeded up. 

In my testimony, I indicated that one step which might be taken to expedite 
unfair labor practice proceedings before the Board would be to change the func- 
tion of the trial examiner to that of acting simply as hearing officer who would 
conduct hearings and forward the record to the Board for decision. This would 
obviate the time consuming process involved in the preparation of trial exam- 
iners’ reports only to have this same process gone through again when the Board 
makes its decision. An alternative proposal that, I believe, has a good deal of 
merit would be to vest the trial examiner with authority to make final and bind- 
ing decisions, subject to review by the Board only as to matters of law involved 
in the proceeding. Either of these alternative steps would speed up the Board’s 
procedures by eliminating one time-consuming decision-making process. As 
between these two alternative proposals, the latter seems to me to be preferable 
in order to enable the Board to be hetter able to devote its time and stndv to 
major policy questions involved in the administration of the law. 

In addition to these proposals a number of others have been suggested at one 
time or another to speed up the handling of the work of the Board. In 1952, the 
staff of the Subcommittee on Labor and Labor-Management Relations, under the 
chairmanship of Senator Hubert H. Humphrey, made a study of The Problems 
of Delay in Administering the Labor-Management Relations Act. The entire 
report might well be studied by the members of the present Subcommittee on 
Labor, but at this point I suggest that particular attention should be given to a 
number of the recommendations for changes in Board procedures made in the 
staff report which would help materially to expedite the handling and decision 
of cases by the Board. Of course, the Board itself could, under its general rule- 
making power, do much to assist in accomplishing this objective. The changes 
in Board procedures proposed below all appear to require legislation. 

Specifically, the following changes in Board procedure should receive careful 
study and favorable consideration by the subcommittee : 

1. The information-filing and non-Communist oath provisions contained in sec 
tions 9 (f), (g) and (h) of the Taft-Hartley Act as conditions of access to the 
Board’s procedures should be repealed. Considerable delay results from the 
fact that officers of local unions keep changing constantly and it is a task of some 
magnitude to keep current information on the status of any given local union. 
This task could be eliminated if section 9 (f) and (g), in their present form, and 
section 9 (h) were repealed. 

An important step in the direction of speeding up Board procedures in 
representation cases would be to reinstate prehearing elections. The effect 
of the prehearing elections under the Wagner Act was to eliminate many of 
the issues in dispute; in the vast majority of cases, no subsequent hearing was 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 543 


requested by either side. While such elections may, under some circumstances, 
be subject to abuse, on balance, preheating elections saved a considerable amount 
of time and public money. 

Another method of speeding up Board proceedings in representation cases 
would be to give the regional directors of the Board authority to decide all 
issues in dispute in the representation procedures, subject only to a limited 
right of appeal to the national Board. The period of time between the close 
of the representation hearing and the Board decision at the present time 
consumes a large, if not the largest, segment of the total time between the 
filing a representation petition and the issuance of the Board’s decision. Many 
of these cases are routine, and only a small percentage raise sufficiently novel 
questions to require a decision by the National Board. There is no need for the 
present multiple review, particularly in view of the fact that a representation 
proceeding is essentially investigatory, rather than adjudicatory. 

4. Representation proceedings could be further expedited by authorizing 
cross-checks of union membership cards and the employment roster instead 
of making an election mandatory. Under the present provisions of the act, 
a certification may be issued only after a Board-directed election. This obvi- 
ates the use of simplified methods of determining the existence of a majority. 
Such methods as cross-checks would speed up the procedure without jeopardizing 
certainty with respect to the results in any way. 

5. If trial examiners are to continue to have decisionmaking functions, it 
wonld speed up procedures in unfair labor practice cases to provide them with 
a staff of law clerks to assist them in analyzing records. 

I trust these suggestions and proposals will be helpful to the subcommittee. 

A. J. HAYEs. 
ORGANIZATIONAL PICKETING 


Senator Kennepy. You did not mention organizational picketing, 
which is one of the matters before this committee. 

The suggestion has been made that picketing should be permitted 
while a union is attempting to become the representative of the em- 
ployees of a plant, after the employees have voted for another union 
or voted for no union, and during the year before another representa- 
tion election can be held that there should be a limitation on the right 
to picket on the assumption that this either puts the employer in 
dificult position or it permits shakedowns. We had a couple of cases 
in New York where the threat to put a picket line around a plant was 
enough to cause the employer to make a payoff. 

Do you have any views on this question of organizational picketing ? 

Mr. Hayes. Yes. I think, of course, that it goes to the basic question 
of fundamental rights, and while I am opposed to the abuses of organi- 
zational picketing, I certainly must defend the right to advertise the 
position that an employer or anyone else has taken, and I am in favor 
of picketing an employer for organizational purposes, or advertising 
his fairness, his unfairness, or anything that may be truthful about 
him. 

Now, I am talking about picketing which is generally considered 
to be proper picketing. I am not talking about illegal types of picket- 
ing. But when we deny to organized labor, or to the Democratic 
Party, or to the Republican Party or to anyone else, the right of expres- 
sion, 1 think we are interfering with one of the basic rights of our 
democracy. 

PICKETING AFTER REPRESENTATION ELECTION 
Senator Kennepy. Well, now, taking the case, that I named, a repre- 


sentation case, if the employees vote for another union or no union, 
and the employer being unable by law to interfere with that result, 
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if a plant is then picketed, it is liable to cause him some economic 
difficulties, even though he has no control over who should be the 
representative of the employees. 

Do you feel there should be any limitation on the right to picket 
after the representation election has been held, not before but after- 
ward, prior to the time when it would be proper under the law to 
hold another representation case. 

Mr. Hayes. Mr. Chairman, do you mean limitation or prohibition ? 

Senator Krennepy. Well, we will use either word, let’s say, pro- 
hibition. 

Mr. Hayes. No; I do not believe there should be. I do not believe 
there should be. 

Mr. Gotpserc. Senator, may I add a word in this connection ? 

Senator Kennepy. Certainly. 

Mr. Gotpserc. This is a very troublesome problem, but there are 
several other considerations, I think that we would all want to bear 
in mind, I think on which there would be agreement on the part of 
this committee. 


PROHIBITION ON VOTING BY ECONOMIC STRIKERS 


First of all, this problem is linked up with the problem of economic 
strikers not being permitted to vote. 

Unless there were a change in the law which you, Mr. Chairman, 
have suggested and other members of this committee have concurred 
in, we would have a problem under the present law of a union being 
decertified or voted out of existence without the strikers having had 
an opportunity to vote and then to prohibit picketing under those 
circumstances, to reestablish themselves in the plant, to appeal to the 
strikebreakers, very frankly, would, I think, by common consent, 
be regarded to be unfair. 

This is a situation which is now taking place in the O’Sullivan 
Rubber Co. where the rubber workers have the people out on strike, 
where the strikers have not been permitted to vote, and nevertheless 
they have an active legal strike going on, but if you were to prohibit 
their attempt to reestablish themselves, I think we would all feel that 
that is not proper. 

There is a second problem which you, from your experience, Senator 
McNamara, and Senator Goldwater, know from the McClellan com- 
mittee’s findings. 

“SWEETHEART” AGREEMENTS 


Up in New York we have a very bad problem with “sweetheart” 
agreements among workers who are primarily Puerto Ricans. Some 
of the unions have been able to get certifications under the guise, I 
call it a guise, because that is what it is, that they were going to 
protect the rights of the people in those plants. 

You know from your hearings before the McClellan committee that 
those particular unions that have been involved have abused their 
trust. They have negotiated contracts at the minimum wage level 
without attempting to get really genuine contracts. 

They have taken us out of the people without affording any safe- 
guards to those people. 

Now, several organizations have been called upon—the AFL-CIO 
has been called upon—to do something about it, and is attempting 
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to do it. We have the union under charges before the Ethical Prac- 
tices Committee primarily based on matters of that type. 

Several organizations in and outside of the labor union are attempt- 
ing by picketing to either decertify those unions or place a respon- 
sible union in those plants. If we adopted a shotgun approach to- 
ward organizational picketing under those circumstance es, I think 
every member of this committee and every member of the BoC lellan 
committee would feel that that is not appropriate or the right thing 
to do. 

PEACEFUL PICKETING 


There is a third thing we have here; and that is, we have some 
problems of basic constitutional rights which cannot be effected by 
legislation. 

The Supreme Court, some years ago, came down with a landmark 
decision that—it was called “Thornhill versus Alabama,” which of 
course you are familiar with. They came down with a series of 
other decisions which, in a sense, limited the application of that deci- 
sion, which said that peaceful picketing was an organizational—was 
a constitutional right. 

However, in the very latest of these decisions, there are two de- 

cisions which we would have to study in this connection. One is 
the vote case, citation of which I could supply, and the other just 
came down last Monday in another case, and in the vote case and 
in the case last Monday which was a memorandum opinion, but which 
referred to Thornhill, said, in effect, that no State, and presumably 
the Federal Government, which is bound by the same restraints, can, 
by either legislative or judicial action, issue blanket prohibitions 
against peac eful picketing. 

There are circumstances where it can be curtailed. So I think in 
all of those areas we have to carefully—we have to carefully ponder 
over this problem. It is not a very easy problem. 


STRIKE AGAINST BOARD CERTIFICATION 


There is right now, in the Taft-Hartley Act, an act which makes 
it an unfair labor practice to seek to strike against a Board certifica- 
tion, and there is—and the Labor Board has been applying the pro- 
vision, some of us feel, too vigorously. 

They are now attempting, they have filed a complaint in the 
O’Sullivan case in which they are charging that the activities of 
the O’Sullivan strikers in carrying on their strike is now in contra- 
vention of the provisions of the law. 

I think this thing ought to be said, that the labor movement cer- 
tainly recognizes that it is not good. policy when a representation 
election has been won, fairly and. properly, to interfere with the re- 
sults of that election. 

NO-RAIDING AGREEMENT 


The whole philosophy of the no-raiding agreement of the AFI-~ 
CIO is predicated on that assumption, and generally, I would sub- 
scribe fully, Senator Kennedy, to what you have just said. 

I think, however, that we ought to be very careful not to interfer 
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with the rights of strikers under the present law, and that. could be 
done by adopting your bill, which you have proposed. 

Secondly, we ought to ‘safeguard the right to have some correc- 
tive action against some established unions which are faithless to 
their trust. And certainly we certainly all of us, I am sure, on this 
committee as we on this side of the table, do not want to circum- 
scribe constitutional rights of people to carry on normal constitu- 
tional activity, even if we could, we can’t under the Constitution. 

Senator Kennepy. I appreciate your answer, Mr. Hayes, and Mr. 
Goldberg, which indicates the desirability of these hearings rather 
than attempting to legislate on the floor, because in this forum we can 
discuss these complex 1 matters thoroughly. 

Mr. Gorppere. It certainly does, because these are complicated 
problems, as we all know. 

Mr. Hayes. Mr. Chairman, may I add just this. My own personal 
view, and the policy of our organization, of course, is opposed to the 
kind of picketing that you referred to. 

However, it is very difficult to define this kind of picketing. The 
circumstances involved, of course, determine whether or not it is 
fair, but it seems to me that the more fundamental thing that is in- 
volved is if we prohibit this type of picketing, then we must prohibit 
it in all areas, I think, and if we attempted to prohibit this in all 
areas, it would be an invasion of fundamental rights. 

Mr. Gotpserc. Mr. Chairman, may I just make a correction? I 
said the latest decision of the Supreme Court was last Monday. 

It was a week from Monday. 

Senator Kennepy. All right. 

Senator Murray. 

TRIBUTES TO MR. HAYES 


Senator Murray. Mr. Chairman, I am not a member of this sub- 
committee, but I am a ranking member of the full committee, and I 
came here this morning especially to hear the testimony of your dis- 
tinguished witness. 

I have been acquainted with him for many years, and, of course, we 
have a local union out in Butte, Mont., where I have liv ed, and I also 
have known the officers of that union, and I have great respect and 
admiration for them, and for the way they have conducted their af- 
fairs in the conduct of that union, and on many occasions I have 
appeared before them. 

And in view of the great record this union has made, it seems to me, 
and the fine record of Mr. Hayes, that he, his advice, should be of 
great help to us in working out the problems that we have before us. 

I have got to leave to go back to my office. So I want to take 
advantage of this opportunity to congratulate you and wish you 
continued success in the operation of your committee, and I hope the 
subcommittee will listen very carefully to your testimony and will 
review it very carefully. 

Mr. Hayes. Thank you very much, Senator. 

Senator Kennepy. Senator Purtell. 

Senator Purretz. I want to thank you, first, for appearing, Mr. 
Hayes. We need all the information we can get and you certainly 
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have helped this morning our understanding of what you do in 
your IAM and also what you, as chairman of the ethical practices 
committee, believe in. 


MR. HAYES’ DUAL CAPACITY 


However, you are appearing in a dual capacity, and there were 
times when I was confused when you described certain situations 
whether you were describing those that existed in your own organ- 
ization or whether you were also describing your thinking and the 
thinking of the Ethical Practices Committee. 

I was a little confusing. First, I want to tell you this, Mr. Hayes: 
You have an outstanding reputation and I admire your long record 
in the labor movement, and also that organization of w hich - you are 
the head. 

Certainly they have an enviable record. And I also want to make 
clear that I understand that that which was revealed by the McClel- 
lan investigations and what probably will be reve saled by the con- 
tinuing investigation is not at all typical of the American labor 
movement. 

I know it does not reflect, either, the general performance of the 
American labor movement, and I think that your desire, and that of 
your associates on your Ethical Practices Committee, indicates not 
only a recognition of these abuses but also a desire to correct them. 

But the fact of the matter is that the investigation did reveal that 
these conditions could concur, even though they occurred in relativel 
small number. Obviously every union and every management organi- 
zation has not as yet been investigated nor can they be. 

But I do want to make it clear that I understand thoroughly it does 
not in any way indicate a typical situation or a general performance 
on the part of American labor. 

Now, since you are chairman of the ethical practices committee, 
you do recognize these situations exist, and I hope you are going to 
come up W ith some rather concrete proposals as to how some of these 
conditions that we found in the investigation existed, might well be 
corrected. 


UNION IMMUNITIES 


I do want to say, however, that the unions do enjoy some special 
privileges that are not generally enjoyed by private organizations, and 
I think this ought to be pointed up, because of actions that this com- 
mittee not only is considering, but would probably feel necessary to 

take in the interest, not only “of the rank and file of membership but 
also in the interest of your good union leadership and in the public 
interest. 

The unions do, as a matter of fact, enjoy tax immunity. They do 
enjoy antitrust immunity. They do enjoy the right to bargain exclu- 
sively, the right to compel employees to join unions under the union 
security sections of the law. 

You do enjoy antitrust immmunity. You do enjoy the right to 
strike, and you do enjoy the right to strike and not be fired for « doing 


so, and these are rights I think you have every right to expect to con- 
tinue to enjoy. 
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I don’t want to see them infringed upon but there are other rights 
that I think we might well discuss this morning. 

Under the Taft-Hartley Act as well as under the Wagner Act, a 
union which represents a majority of the employees of a “bs argaining 
unit becomes the exclusive bargaining agent of all the employ ees in 
that bargaining unit, and these employees, who are not members, as 
well as those who voted against or opposed the majority of the union, 
are deprived by law of the right to bargain for their hire, and this 

yas necessary ; [am not objecting to it at all. 

They were deprived by law of the right to bargain for themselves 
or through some other union. I want to ask you a question, as chair- 
man of the ethical practices committee : 


RIGHT TO JOIN UNIONS 


Do you think it fair and right that such a majority union should 
also have the power to exclude employees in the bargaining unit, from 
union membership, if they wish to join ? 

Mr. Hayes. I think again that every case must be decided on its 
merits. I would say that, as a general proposition, a union should 
not deny membership to any member in the bargaining unit repre- 
sented by that union. There are, however, certain undesirable per- 
sons, and I think that under certain circumstances unions are justified 
in denying membership to such persons. 

As a general proposition, if there is nothing against the record of 
the individual, if his qualifications for membership are the same as 
those who are members of the union, certainly he should not be denied 
membership in the union. 

Senator Purrett. Who would determine whether or not their quali- 
fications were similar to those and the same as those who are permitted 
to join the union ? 

Should that be by the president of the union, by the membership 
committee, or by whom ? 


DECISION ON MEMBERSHIP 


Mr. Hayes. In my judgment, it should be decided only by the mem- 
bership itself. I don’t believe that an individual or that a membership 
committee should make that decision. 

Senator Purrett. Is this a practice now in your unions that you 
represent as not only i in your own union, but also as chairman of the 
Ethical Practices Committee of the AFL-CIO, is this a practice that 
your unions follow ? 

Mr. Hayes. I can speak for my union and say that I am convinced 
that this practice exists in the majority of unions. Membership ap- 
plications are referred to an application committee. This committee 
studies the application and interviews the applicant. The committee 
then makes a recommendation to the local lodge, and the local lodge 
then acts upon the recommendation of the committee to accept or 
reject the candidates. That is the practice in the Machinists’ Union. 
That, I am convinced, is the practice in most unions. 


Senator Purrert. But, Mr. Hayes, that is exactly the point: I think 


that the investigations revealed that most of the unions are operating 
in a relatively democratic manner, and some in an almost completely 
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democratic manner, but this is not the problem we are confronted 
with. 
The problem we are confronted with are the abuses on the part of 
some unions not operating that way, and while you tell me what your 
IAM does, I am thinking now of the 17 million or 1744 million people 
who are in organized labor today. Now, some of these people who 
are denied the. protection of decent leadership, and that is in the mi- 
nority by far, I think, need some type of protection, and I think this 
is an area in which they need it. 


UNION SHOP WHERE SOME WORKERS ARE BARRED 


Let me ask you this question: If you deny a worker membership 
in a union, should the union still retain the right to represent that 
individual in bargaining ? 

Mr. Hayes. Yes. I think so, because the only other alternative would 
be to have the person discharged, and I am not sure that that would 
be advisable. 

However, it is a very, very difficult thing to decide these matters 
on the basis of a hypothetical case. I think that you have got to deal 
with each of these matters on the merits, in the particular case. 

Asa general proposition, I feel, and I am sure that the overwhelming 
majority in the labor movement feels that no one in the bargaining 
unit who is affected by the union negotiations should be denied mem- 
bership in the union. 


PROTECTION FOR NONUNION MEMBERS 


Senator Purrety. Iam sure they do, but I am thinking of those few 
who are denied that and they are given no protection apparently, and 
I was hoping possibly you might ‘suggest, that your ethical practices 
committee would cover that field, so that these people who are pres- 
ently represented by union, but denied membership, would at least 
be given the opportunity of at least membership or else then be able 
to represent themselves sas to wages and working conditions. 

Mr. Haves. Senator, actually, with the exe eption of isolated cases 
here and edn, the greatest problem in this area was because of dis- 
crimination against minorities, particularly the Negro. 

Senator Purreii. That is right. 

Mr. Hayes. And today most of this discrimination has been elim- 
inated in the trade-union movement. 

For example, the union that I have the honor to represent dis- 
criminated against or, shall I say, denied ee to Negroes 
for many, many years, in fact, up to some 12 years ago. Since then, 
however, no local has a right to deny saaniaaslii on the basis of 
race, color, creed, or religion. 


MR. HAYES APPEARING IN DUAL CAPACITY 


Senator Purreii. Mr. Hayes, this becomes just a little confusing 
because you are appearing here in a dual role. You appear here as 
the head of IAM and then you also discuss these matters as the chair- 
man of the Ethical Practices Committee of the CIO-AFL. 
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Now, are you speaking now as the head of the Ethical Practices 
Committee of the AFL-CIO? 

Mr. Hayes. Officially, I am appearing here as the international 
president of the machinists’ union. I have no specific authority from 
the AFL-CIO to represent that organization. 

However, I am very glad to express to you any opinions that I hold 
as the chairman of the ethical practices committee, because they are 
identical to the opinions I hold as the president of the machinists’ 
union. 

Senator Purretu. First, let me say this, while my questions may 
appear sharp, it is only because I think you and I are trying to find 
answers to questions that need answering. 

I might tell you, Mr. Hayes, that on the list I have of witnesses, 
you are identified as Mr. A. J. Hayes, chairman of the ethical prac- 
tices committee of the AFL-CIO, and it does not say anything about 
your presidency of the [AM. 

Now, I am glad to know you are here in both capacities. You 


say you are here in your capacity as the persident of the IAM. 
Mr. Gotpsere. Mr. Chairman 





AFL-CIO POSITION ON DISCRIMINATION 


Senator Purrety. Let me point this out, and then I would be happy 
to hear you out. 

As the source of my information, you used this morning the Na- 
tional Industrial Conference report, to which you referred and which 
obviously you and I both agree is factual, and, I might say, an ob- 
jective report. 

They say that 5 unions with a membership of almost 450,000, deny 
admission to Negroes and other racial minorities, and I might also 
point out that there are other cases where membership in unions is 
denied for other reasons, and their report indicates that. there were 
more than 514 million members, almost one-third of the total union 
membership, that do not automatically grant membership to qualified 
applicants who work in the industries, enterprises, crafts, or areas 
which these unions represent, or over which they claim jurisdiction. 

What I am trying to point up, or what I am trying to find out 
rather, is it the intention, if you wish to speak now as the chairman 
of the ethical practices committee, is it the intention of the ethical 
practices committee to set up standards that will eliminate this 
apparent, well, real inequity, I might say ? 


PROVISIONS IN AFL-CIO CONSTITUTION 


Mr. Hayes. Mr. Senator, actually that has already been done. It 
has been done in the merger agreement. It has been done in the new 
constitution of the AFL-CIO, and in the civil rights policies of the 
federation. 

It is very clear now that is against the law and the policy of the 
federation to deny member ship to anyone because of race, color, creed, 
or religion. Most of the unions mentioned in that report as denying 
membership to Negroes and minority groups have since changed their 
laws and their policies. 
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In fact, one was an independent railroad union which since has 
come into the federation, bo has changed its policy and will change 
its laws at its next convention. 

Senator Purreti. Then, Mr. Hayes, let me ask this 

Mr. Hayes. So actually the policy of the federation is to prohibit 
the denial of membership on the basis of race, color, creed, or religion. 

Senator Purreti. What. is the penalty being imposed today on 
those unions that refuse to recognize your edict; are they being 
expelled ? 

Mr. Hayes. Well, we don’t know of any unions now who are refus- 
ing to go along with that directive of the federation. 

Senator Purreti. Mr. Hayes, are you telling me that there are no 
unions that deny membership to people because of color today # 





REQUIREMENT THAT UNIONS AMEND OWN LAWS 


Mr. Hayes. No; I didn’t say that. I said that the federation law 
requires that if there are any such unions that they must amend their 
law or their policy at their next convention. 

Senator Purren.. What will be the penalty if they don’t, Mr. 
Hayes? 

Mr. Hayes. Frankly, I am not clairvoyant. I can’t tell. 

I presume then that they will be brought before the AFL-CIO 
Executive Council and perhaps the convention, and they will decide 
what penalty to impose, because certainly the practice of discrimina- 
tion is a violation of the law and the policy of the federation. 

Senator Purre.. But there is no specified penalty, such as expul- 
sion, for the violation of this law or rule that you speak of. It is not 
spelled out. 

Mr. Hayes. No. The council and the convention have latitude. 

Senator Purreti. Mr. Goldberg wanted to say something, and I am 
sorry I interrupted you, but I think we ought to explore these things. 

Mr. Gorpeere. [ apologize, Senator Purtell, for interrupting you. 

Senator Purreri. That is all right. 


NONDISCRIMINATION A CONDITION OF AFL-CIO MERGER 


Mr. Govpperc. Mr. Hayes has covered in part the observation I 
wanted to make. I would like to amplify it just a little bit. 

First of all, the constitution of the AFL-CIO, as Mr. Hayes has 
correctly pointed out, says specifically that no organization in the 
AFL-CIO shall deny to any person seeking membership in such 
organization membership on the ground of race, creed, color, national 
origin, or ancestry. 

That was a condition of merger, as Mr. Hayes has pointed out. That 
is a constitutional position of the federation. 

Now, in answer specifically to the question, I want. to recall to Mr. 
Hayes’ mind a statement made by the executive council. 

There was an organization that applied for admission to the AFL- 
CIO which had a color bar in its constitution. That organization was 
told, as Mr. Hayes has indicated, that in the event. that that matter 
was not taken care of in conformity with the AFL-CIO constitution, 
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at its next convention, that its certificate of affiliation, with the AFL-— 
CIO, would be revoked. 

So, I can say, having sat in on that meeting at the executive council, 
and I am sure Mr. Hayes would agree with me, it was made clear by 
the unanimous vote of the executive council that an organization could 
not remain affiliated with the AFL-CIO and practice discrimination. 

One other point, if I may make it. 

Senator Purrett. But Mr. Goldberg—go ahead. 

Mr. Gotpperc. Now, Mr. Hayes has indicated, and I am in entire 
agreement with him, there is no basis for any union discriminating on 
the ground of race or color. 

It is my opinion, and I speak only here personally now, although I 
am likewise appearing in a dual capacity now, I am appearing with 
Mr. Hayes to advise with him, but I am counsel to the ethical practices 
committee 

Senator Purrett. It gets confusing. 





FEPC SHOULD APPLY TO EMPLOYERS AND UNIONS 


Mr. Gorpperc. But I want to say personally that I think both 
unions and employers—and here is where a double standard cannot 
be invoked—both unions and employers should be subject to the same 
restraint which is embodied in the FEPC legislation not to discrimi- 
nate in employment or union membership on the ground of race, creed, 
or color, and I am sure, Senator, you agree with that position. 

Senator Purreti. Wholeheartedly. 

But I might say you pointed out a case in which you stated that a 
union that was applying for membership in the AFL—CIO—let’s talk 
about unions that are in there. 

Senator Kennepy. Could the Senator suspend ? 

Senator Purrety. I am sorry, but I would like to finish this ques- 
tion, if you don’t mind. I think it is an important answer, and you 
were not here, Senator, but we were exploring this for the last few 
minutes. 

Senator Kennepy. I will say to the Senator, if you will suspend— 
the only reason I am intervening at all is to attempt to keep the 10 
minutes in a rough way, which I agree has not been kept in the past, 
but you will continue. 

Senator Purreiy. I can assure you it was not kept yesterday. 

Senator Kennepy. It will be kept today. 

Senator Purrei.. I will attempt to do my part, but I am not ac- 
countable for everyone. 

What about the union presently in the AFL-CIO that will not 
admit Negroes to membership ? 

Mr. Hayes. They must change their constitution at their next 
convention. 

Senator Purrert. And what will be the penalty if they don’t? 

Mr. Hayes. I don’t know. I don’t want to predict in advance. 

Senator Purreiy. O. K. 

Mr. Hayes. Perhaps expulsion from the federation. 

Any union that cannot go along with, and does not go along 
with the laws and policies of the federation, cannot remain in the 
federation. 
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10-MINUTE RULE 


Senator Purretn. Senator, I understand that we have another 
session, but you are not going to cut us off from exploring these very 
important matters pending before this committee, and we have a 
witness here that I can think of nobody better qualified, and yesterday 


I heard a long exposition about the need for getting this information 
from people w who are qualified. 


I sat here for half an hour or more listening to it, and I am most 
anxious to discuss this matter with Mr. Hayes because I think he can 
help me a tremendous amount and I am sure he can help the com- 
mittee. 

Senator Kennepy. I will say, Senator, it is not my intention to cut 
off, but only to keep rotating. 

Senator Purre.. I have no objection to that. 

Senator Kennepy. I think the 10-minute rule has been honored in 
the breach. 

Senator Purretz. I will be happy to yield if you will do it on the 
basis we had not been following of each man getting 10 minutes and 
then we get another crack at the thing. 

Senator Kennepy. I hate to make you the man 


Senator Purrett. I am willing to be the guinea pig but I do not 
want to be the guinea pig. 


Senator Krennepy. Senator McNamara. 





REFERENDUM IN UNION ELECTIONS 


Senator McNamara. The guinea pig was established days ago and 
1 happened to be one, so let’s not go overboard. 

[ want to ask just a couple of questions of our distinguished wit- 
ness. Your reference to a referendum in the election of f officers, refers 
only to international officers ; am I correct ? 

Mr. Hayes. Yes, excepting that the referendum is used in other 
cases as well. 

Senator McNamara. Local unions? 

Mr. Hayes. District unions and in some cases in local unions; yes, 
sir. 

Senator McNamara. Then it is optional at some levels ? 

Mr. Hayes. Yes. 

Senator McNamara. I take it most of the international unions do 
not use the referendum method of selecting their officers; am I right 
or wrong? 

Mr. Hayes. I believe that most international unions elect their 
national or international officers at convention by delegate vote. 

Senator McNamara. Well, now, your remarks here today might be 
construed, in fact, I think I "construed them, to be a recommendation 
for election of international unions by referendum, was that your in- 
tention ? 

Mr. Hayes. No; that was not my intention. 

Because I think that both methods should be preserved. I think 
it is true that many unions today elect by delegate vote at convention. 
There is a difference of opinion as to whether this is a better method 
than the referendum method, and I would not propose that that 
method be set aside by law. 
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Senator McNamara. Either method ¢ 

Mr. Hayes. Either method, that is right. 

Senator McNamara. I was thinking that actually George Meany 
was elected by a delegate vote at a convention, and not a referendum. 

Mr. Hayes. That is correct 

Senator McNamara. I do not think you intended to cast any reflec- 
tion on such method. 

Mr. Hayes. I certainly did not. 


REFERENDUM IN IAM 


Senator McNamara. In the case of your referendum, your national 
referendum, who receives the votes? 

Isit a mail referendum ? 

Mr. Hayes. The local lodges receive the ballots in bulk. The local 
lodges distribute the ballots to the members of the lodge. 

Senator Kennepy. By mail ¢ 

By mail generally ? 

Mr. Hayes. No. At their lodge meetings, except that certain 
members working on shifts that do not permit them to attend meet- 
ings, or working at outlying points or working or living a certain 
distance from the lodge hall, may vote by mail. The election com- 
mittee determines which of the members are entitled to receive mail 
ballots and those members are sent a mail ballot. 

This is a ballot for the election of officers. 

I will be glad, Mr. Chairman, to offer this as an exhibit if the sub- 
committee cares to receive it. 

Every member of the local lodge receives it either at the lodge meet- 
ing or by mail. 

When he votes upon the ballot, the ballot is folded and placed in a 
ballot box, a perforated slip containing what we call his registration— 
his name, and so on—to prevent double voting, is deposited in another 
box. 

Mr. Chairman, may I offer this as an exhibit ? 

Senator Kennepy. I am sure there is no objection to including this 
as an exhibit. That is the request of the witness, and it is so ordered. 

(The document will be found in the files of the subcommittee. ) 

Senator McNamara. Then your national referendum is conducted 
through your local unions, the local union secretary receives the ballots 
from all of the members ? 

They do not come direct to the international ? 

Mr. Hayes. That is right. 

Senator McNamara. In some other internationals like the typo- 
graphical union, I believe, the ballots come directly to a central point 
nationally; isn’t that right? 

Mr. Hayes. Yes,sir; I believe it is. 

Senator McNamara. Do they count the ballots then at the local 
level ¢ 

Mr. Hayes. Yes. The local lodge tabulates the ballots through 
their election committee. They fill out a form. They send this form, 
that contains the totals of the vote, together with the ballots to the 
grand lodge, and then a further committee of tellers at the grand lodge 
evel, examines all of the tally sheets, as we call them, and ballots from 
the local lodges. 





ee, 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


or 


REFERENDUM AND CONVENTION VOTE COMPARED 


Senator McNamara. Well, l am glad to hear you say that you do not 
insist on or do not rec ommend this method alone, because I can easily 
see that in the experience of the McClellan committee that this kind of 
a setup might lend itself as readily if not more readily to international 
control, because there are comparatively few people in key spots who 
could control this. I think maybe there is much to be said for the 
delegate election of international officers to a national convention. 

Mr. Hayes. I believe, sir, that both are democratic, and I think 
that both should be maintained. 

I think that the option should be left to the union itself. 

I am not sure, however, that I disagree with you that there is more 
room for finabling, if I may use that vernacular, in the referendum 
than there is in the other elections. 

However, I think both are proper and should be maintained. 

Senator. McNamara. Yes. 

I just wanted to stress it for that reason. I was afraid that you were 
recommending one over the other. 

I did not think that was your intention. 


PUBLICATION OF BALLOTING RESULTS 


Mr. Hayes. In that connection, Mr. Chairman, and Senator 
McNamara, under our law we also publish the results of the balloting, 
showing the votes cast by every local lodge in our official publication, 
which goes to every member of the union. 

In the event there were any irregularities in any of these areas, 
the members could discover it by this tabulation. 


TRUSTEESHIPS IN IAM 


Senator McNamara. On another matter you indicate you have little 
problem with trusteeship and I think that is commendable, to be 
sure. 

However, in the few locals that you do have under trusteeship 
how are the delegates to the national convention selected? 

Mr. Hayes. A trusteed local is not qualified to send a delegate to a 
convention. 

Senator McNamara. They are not allowed to have a delegate? 

Mr. Hayes. That is correct. 


COST OF CONVENTIONS 


Senator McNamara. Approximately how much does your national 
convention cost the union ? 

Mr. Hayes. In the neighborhood of a half million dollars. 

Senator McNamara. There are some internationals that I know 
more about than yours that cost probably 3 or 4 times that much 
because they pay all of the expense, including, salaries, I mean wages, 
to the delegates and such things; is that not so? 

Mr. Hayes. Yes, sir. 

The difference between the UA and the I. A. of M. is that the 
I. A. of M. pays the transportation of the delegates but it does not 
provide them with subsistence per diem while at the convention. 
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Neither does it pay their wages. 

However, the UA pays s the transportation, subsistence per diem, 
and loss of wages for all of the delegates, and it would increase the 
cost of their conventions very, very substantially. 

Senator McNamara. I understand. 

Mr. Hayes. This has been traditional in the UA as I understand it. 

Senator McNamara. It started off that way many years ago. 


FREQUENCY OF CONVENTIONS 


As I understand it, the recommendations or some of the legislation 
we have before us would prohibit the practice of the UA to have 
conventions every 5 years. 

They would reduce them to 3 and 4 years, and in the case of the 
UA at least, and I guess some other organizations this would be a 
tremendous increase in cost of holding conventions; would it not? 

Mr. Hayes. Yes; it certainly would, and this is a problem that 
the AFL-CIO council has already discussed. One of the codes 
adopted by the council provides for 4-year conventions. The UA 
brought its case before the council and pointed out that for many 
years it has had 5-year conventions, only because the cost of a conven- 
tion is so tremendous, its representatives also pointed out that their 
chance of getting the delegates at a convention to amend their law 
to reduce that cost is just about nil, because they are the ones who are 
involved and, being only human, they are not going to vote against 
getting this kind of reimbursement’ and expense money from the 
international. 

Mr. Gotpserc. Senator, may I interrupt for a moment just to cor- 
rect the record. We have used UA and UAW. The UA, as I under- 
stand it, has a convention every 2 years and in the interim year holds 
a large educational conference. 

I think Chairman Hayes was referring to the plumbers union. 

Mr. Hayes. I am referring to the UA. 

Mr. Goupperc. UAW was mentioned. 

Mr. Hayes. I do not think so. 

Senator McNamara. I think Al and I understand the terms. Some- 
times attorneys get confused. 

Senator Purretz.. Enlighten the rest of the committee. Which 
were you referring to, UA or UAW ? 

Mr. Hayes. I was referring to Senator McNamara’s organization, 
the United Association of Plumbers and Steamfitters, et cetera, and 
that is commonly referred to as the UA. 

Mr. Gotpserc. I stand corrected. By the Senator and the chair- 
man. 

BRIBERY IN LABOR-MANAGEMENT AFFAIRS 


Mr. McNamara. In another matter, in this matter of labor-manage- 
ment bribery you indicated there was need for Federal law in this 
area. 

Don’t you think we have enough local law to handle bribery 
generally ? 

Are you recommending Federal law? It is in your testimony. 

Mr. Hayes. I said that we would not oppose a law which would 
make bribery in labor-management affairs a special offense. That 
was in my testimony. 


ETERS 
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Senator McNamara. You mean Federal law? 

Mr. Hayes. Yes. 

Senator McNamara. Because all we are concerned with is Federal 
law. 

Mr. Hayes. That is right. 

Senator McNamara. You do think that local law is insufficient to 
handle it ¢ 

Mr. Hayes. Yes, I do but I do not believe local laws are being 
proper! y enforced in this area. 

Senator McNamara. Mr. Hayes, if we proceed in this committee 
to approve Federal laws in all areas where local laws are not properly 
enforced, we are going to be awfully busy in Congress. I am a little 
bit surprised at this really. 

Mr. Hayes. Well, Mr. Senator, actually there is a Federal prohibi- 
tion agaist bribery in labor -management relations now. ‘There is a 
provision in the Taft-Hartley Act now that prohibits bribery. 


SHEFFERMAN DEALINGS 


Senator Kennepy. I am sorry the 10 minutes are up. 

Senator McNamara. I just wanted to mention the Shefferman 
thing. Can I have one more moment? 

. > TE ; : 

Senator Purrexy. I have no objection. 

Senator McNamara. I think this organization had some experience 
with the Shefferman dealings because believe they were involved in 


some of the labor strife that you have experienced, is that right or 
wrong $ 


Mr. Hayes. That is correct. 

Senator McNamara. You know that some of the propositions be- 
fore this committee would set up Shefferman as a thing apart, not 
labor, not management, but in a third category. Are you in favor of 
treating people of the Shefferman type in this manner ? 

Mr. Hayes. No; Iam not. 

Senator McNamara. You think he should be treated as manage- 
ment ? 

Mr. Hayes. Yes. I think that he should be treated as any other 
management representative. I have had experience over the years 
that has indicated to us that there are many attorneys who have been 
just as bad as Mr. Shefferman has been. 

I don’t believe that this is a special category at all. I don’t think 
that there is a special breed of cat here at all. Ithink that Mr. Sheffer- 
man and other so-called labor consultants are representatives of man- 
agement when they are employed by management. 

Senator McNamara. And that management should be held respon- 
sible for their acts since they are hiring them ? 

Mr. Hayes. Just as much as they are held responsible when they 
retain an attorney to conduct their collective bargaining negotiations 
for them. 

Senator McNamara. Thank you. 


TAFT-HARTLEY DEFINITION OF EMPLOYER 


Mr. Gotpperc. Senator Kennedy, may I just make this observation ? 
One of our complaints against the Taft-Hartley Act was that it weak- 
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ened the definition of a person acting in the interests of an employer, 
and we have had a lot of discussion in this committee about that, and we 
pointed it out last and I think drew a more or less concerted response 
from the committee although no change has been made. 

Under the Wagner Act, a man could, an employer could be held 
accountable and a man was subject to the provisions of the act if he 
acted in the interests of an employer, even though he was not a formal 
agent in the common-law sense of agency. 

The Taft-Hartley Act restricted that definition, and part of the 
Shefferman problem arises out of the restrictions that were written 
in by Taft-Hartley, in my opinion, unwarranted restrictions, because 
you will remember that the question that the McClellan committee had 
to consider was whether when Shefferman was going around bribing 
and offering inducements, he was acting on his own or whether he was 
acting as an agent of the employer in a technical sense. There is no 
question that he was acting in the interests of the employer under the 
old Wagner Act definition of what an employer was. 

Senator Kennepy. I must say I never could understand why he was 
not covered by the Taft-Hartley anyway. It seems to me it certainly 
could have been interpreted that way. It discourages me to note 
in one of these bills before us, an attorney, an employer will not be 
obliged to report moneys he spends for attorneys in industrial rela- 
tions, and after all, if Mr. Shefferman had been an attorney, it might 
hve been proper for him to operate under one of these bills. 

Mr. Govpserc. As an attorney, I would say to the Senator, I would 
approve entirely reporting any legal fees that are paid. 

I don’t complain or seek any immunity in that area at all. I think 
those matters ought to be made a public matter—of public record. 

Senator Kennepy. Agreed. The Senator from Arizona. 


COMPLIMENT TO GEORGE NELSON 


Senator Gotpwater. Thank you, Mr. Chairman. 

Mr. Chairman, I think sometimes we have these distinguished peo- 
ple before us from both labor and management, and we spend too 
much time recognizing their ability and forgetting some of the people 
on the Hill who helped them. 

I want to just tell Mr. Hayes how much those of us in the Senate 
appreciate the work of George Nelson, who represents you so ably on 
the committee. 

Mr. Hayes. Thank you. 

Senator Gotpwater. Mr. Chairman, it is getting along past lunch- 
time, and some of us have some things to do on the floor. We have 
another witness coming up this afternoon. I think this witness is of 
extreme value and I would not like to limit questioning to just one 
10-minute period. 

I might read something that the witness said out at the University 
of California apropos of some of my feelings in this matter to enhance 
my argument for a little bit of lunch. 
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INTELLECTUALS IN INDUSTRIAL RELATIONS 


Mr. Hayes spoke at the University of California on March 13, and 
he said, and I quote: 

But when intellectuals become so confused that they, too, want the labor 
movement put under Government supervision, we know for sure what we have 
long suspected, that textbooks and a Ph. D. in industrial relations do not lead 
to understanding of the labor movement; that a Phi Beta Kappa key is not the 
key to a solution of practical problems in day-to-day union administration. 

I agree with that in part. I think that the schools have something 
to add to this field, but I do agree in substance that this discussion is 
very valuable, particularly when it is between a committee or subcom- 
mittee that has to make some decision on some laws and a man who has 

spent 41 years in the labor movement and who knows what he is 
talking about. 

Before I get into my 10 minutes, or what’s left of it, I would like 
to suggest to the chairman, either that we recess now until 2 o'clock 
or that I finish my 10 minutes, which I think I have about 7 to go, 
and then we recess until 2 o’clock. Would he follow that suggestion ¢ 

I suggest that because I have some work to do on the floor that 
won't take long, and I have a stomach that tells me better than that 
clock it is long since gone for lunch. 

Senator Kennepy. W ell, now, the only problem is we have Professor 
Summers here this afternoon. 

Senator Gotpwater. I might suggest in connection with that we 
can go here indefinitely this evening. Dinnertime doesn’t come until 
after 6, and I would be perfectly willing to sit with Professor Summers 
all afternoon, but I know that 

Senator Kennepy. Let me determine the witness’ schedule. What 
is your schedule, Mr. Hayes? Is this afternoon all right? 

Mr. Hayes. I am at your disposal. 

Senator Kennepy. I wonder if the Senator could indicate how long 
his questioning would be ? 

Senator Gotpwater. I could complete my questioning within half 
an hour, but I think Senator Purtell has a lot of questions. 

( Off the record.) 

Senator Purretu. I mean this, Mr. Hayes, you are going to be of 
great help to us. I have a great admiration for your long record in 
the labor movement, and for your integrity, and I mean that most 
sincerely, and with the decency in which you have operated, and your 
own union has operated. This is not true of all unions, and you recog- 
nize that and you are trying to do something and we are trying to do 
something in this field, so I don’t want to feel I am going to be limited 
to 20 minutes of answers by a man I feel is eminently qualified to help 
us. 

And I am not buttering you up. 

Mr. Hayes. I don’t butter up easily, Senator. 

Senator Kennepy. Why don’ ts we just go and express the hope that 
Mr. Hayes would come back at 2 and we could begin to come to the 
beginning of the end at 3 o’clock. 

Senator Gotpwater. I still have 7 minutes to go and I would like 
to do that thing at2 o’clock. O.K.? 
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Senator Kennepy. Yes. Thank you, Mr. Hayes and Mr. Gold- 
berg 

(Whereupon, at 12:25 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m.) 


AFTERNOON SESSION 


Present: Senators Kennedy, McNamara, Morse, Goldwater, and 
Purtell. 

Senator Morse (presiding pro tempore). The hearing will come to 
order. 

I understand Senator Goldwater has some questions to ask of the 
witness. 

You may proceed, Senator. 

a > 


STATEMENT OF A. J. HAYES—Resumed 


Senator Gotpwater. Mr. Hayes, you have expressed a general de- 
sire throughout your testimony—I do not remember now whether you 
did it specifically or not, but I gathered from your testimony that you 
do not want any more Government intervention in the case. I agree 
with you we should probably look to the day when enlightened man- 
agement and enlightened labor can get along without law, but I think 
we have to be practical about this and recognize that we have to legis- 
late in this field whether it is going to be possible or not. 

For instance, the International Longshoremen’s Association has 
been expelled. Has that stopped the abuses for which they were 
expelled ? 

Mr. Hayes. It has stopped some, I think. 

Senator GoLpwaTEr. Some? 

Mr. Hayes. Yes. 


EFFECT OF EXPULSION FROM AFL-CIO 


Senator Gotpwater. Now having expelled this union and not hay- 
ing any so-called parent or ganization to discipline them, how else can 
we regulate the activities that they participate in that are objection- 
able unless we do it by Federal law ¢ 

Mr. Hayes. Well, Senator Goldwater, I presume this would apply 
to all of the other organizations that are not covered by the influence 
of the federation and by the federation’s law and codes. 

But I believe, sir, that the actions already taken by the federation 
have not had time to show maximum results. 

There are indications, however, very strong indications, that the 
actions already taken by the federation have aflected even those organ- 
izations outside of the federation. 

For example, the bakery workers have changed their entire finan- 
cial recording structure. 

The bakery workers have adopted the codes of ethical practices of 
the federation even thaugh they are outside of the federation. 

The Teamsters Union is outside of the federation, and they have 
taken action to change their policies and to change their laws, even 
after they were expelled from the federation. 
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EFFECT OF AFL—CIO POLICY ON OUTSIDE UNIONS 


I think that there is sufficient indication that the influence of the 
activities of the federation, its law, its policy, its codes of ethical 
practices, the actions taken by its convention in expelling some unions, 
putting others on probation, and so on, is having its effect on outside 
unions and will continue to have its effect. 

I just do not believe, Senator, that it is advisable to pass a law every 
time there has been a violation, every time there has been some wrong- 
doing. 

If we wanted to do that we would have to apply that type of logic 
to every institution and every segment of our society, and cert tainly 
that has not been customary in Congress, and I do not believe that 
Congress could possibly do that. 

I think the federation should be given time to find out whether its 
actions taken and its overall program will not affect even the unions 
outside of the federation. 

I believe it will. 

UNIONS’ SPECIAL PRIVILEGES 


Senator Gotpwater. Well, I would be inclined to agree with you 
if the unions did not occupy a rather unique position in the American 
family, in that as was pointed out by Senator Purtell and is generally 
recognized you do enjoy special privileges that are not imposed on 
the other segments of our population, whether it is business or profes- 
sional associations, and because of that, you are not in the true sense 
of the word a completely private or free organization, type of or- 
ganization, and I think as long as you remain that way, without the 
controls that business and other segments of the society work under, 
that you are going to be subject to occasional ex caminations, and if 
these examinations prove the need of law, I think the law will come 
forth by popular demand. 

[ wanted to just ask a few questions and get into specifics on the 
subject of financial reports by unions. 

I will agree with you that small unions, and I think your mark of 


200 or less should be exempt just as we have exempted just certain 
sizes of businesses in S. 2888. 


FINANCIAL REPORTS BY EMPLOYERS 
Now you say: 


As a matter of fact we would be forced to oppose any legislation for financial 
reporting by unions if employers are not required to make similar reports in the 


field of labor management or antiunion activities. 
What would those reports cover, in your mind? 

Mr. Hayes. I think those reports should cover all of the expendi- 
tures on the part of employers in connection with their collective- 
bargaining relationship with a union, in connection with their activi- 
ties on behalf of or against a labor organization. I think that should 
be done, whether or not they have a collective-bargaining relationship 
with the union involved. 

In other words, if an employer will spend $25,000 to defeat the 
efforts of a union to organize its plant, I think the employer should 
report that to the same agency to which we in the labor movement 
must report if this legislation passes. 
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I think if the employer spends $50,000 to hire consultants or lawyers 
for the purpose of collective bargaining with a union, I think those 
amounts should be reported. 

If an employer presents gifts to a portion of his employees for the 
purpose of preventing extension of the union, for the purpose of get- 
ting them to promote anti-trade unionism in the shop, for the purpose 
of getting them to use their influence to persuade a majority to accept 
an inferior labor contract, I think amounts spent should be reported. 

There are many areas in which employers spend money in connec- 
tion with collective-bargaining relations. I think all of those sums 
should be reported, sir. 


SUMS USED FOR ORGANIZING SPECIFIC PLANT 


Senator Gotpwater. Do you report the amount of moneys that you 
use to organize a specific plant ? 

Mr. Hayes. We report the total amount that we use for organizing 
purposes ; yes, sir. 

Senator Gotpwarer. That appears in your annual statement, 
though. It is not a specific report to a governmental agency. 

Mr. Hayes. We submit that report, or that information rather, to 
the Department of Labor. 

Senator Gotpwater. In the form of your annual statement ? 


Mr. Hayes. Yes. 
DESIRABILITY OF AVOIDING DUPLICATE REPORTS 


Senator Gotpwater. Now, you complained, and you rightly com- 
plain in this general area, of having to make additional reports. 

Of course, you have followed the debate on the floor concerning 
S. 2888 that was my prime objection to it for businessmen. I counted 
up, just in the bills that came out, just one version of it, and this was 
not changed, without a careful auditing of the required reports there 
are about 70 items that both business and labor will have to report on 
pension and welfare funds. 

My argument was that where we had funds already being reported 
to the Government, we should not have to duplicate those efforts, 
whether it is labor or management. 

[ am sure that you will find much sympathy among the business 
fraternity in cutting down, or your suggestion is that we not add to 
the reporting burdens that we already have. 

Let’s see what else I had here. 


ECONOMIC STRIKERS 


You get into the subject of the economic striker, as Mr. Goldberg 
knows: I have had an amendment in on this. I think this is the 
second Congress that I have it in and this is the first claace we have 
had to have any hearings on it. 

My approach is a little different from Senator Kennedy's in that 
mine would specifiy a time limit. 

IT am not married to any number of days. I think in the amend- 
ment—and I have not seen it for some time—I suggested 60 days. 

I remember Senator Taft started at 45, and would wander ap to 


90. 
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What would be the objection to putting a time limit whether it be 
60, 90, or 180 days to the ee that a man might come back and vote ¢ 

Mr. Hayes. Well, Senator, I do not know “whether I could object 
to the general idea of a time limit, but I could certainly object. if 
you mean to imply that this time limit would be either 30, 60, or 90 
days, because many strikes have lasted much longer than that. 

In fact the Kohler strike has now been in progress for 4 years, and 
the strike is not yet settled, and the chance of settling that strike is 
still very good. 

Senator Gotpwater. That is a very isolated strike. 

Mr. Hayes. We have the O’Sullivan strike, and that has been in 
progress for quite some time. 


TIME LIMIT ON ECONOMIC STRIKES 


Senator Gotpwater. Let me ask you a question in connection with 
that. 

How many cases in your experience in organized labor have we 
had souiiiias like this O'Sullivan strike where you have actually 
had a union- busting effort made? How many times has that hap- 
pened in your life? 

Mr. Hayes. It would be very difficult to mention a figure, but. it 
has happened quite often, far too often to suit us, in the trade-union 
movement. We, in the Machinists Union, notwithstanding our “repu- 
tation,’ have had many, many long, drawn-out strikes, and in each 
case, we felt that we were right, and there is evidence that the em- 
ployers had been arbitrary, had violated the laws and policies of 
our country. Under such circumstances I certainly would not think 
it fair for the Government, by decree, to say that, notwithstanding 
who may be to blame for delaying settlements after a period of 30, 
60, or 90 days, this strike will be considered terminated. 


SUBCOMMITTEF PROCEDURE 


Senator Morse. May I say that the Chair, after conferring with 
Senator Purtell, thinks that. in the interest of saving time you should 
vo ahead and complete your examination because there are so few 
of us here anyway, and I think the 10-minute rule re ally should be 
applied when there are more here and some other Senators may want 
to interrupt. You go right ahead. 

Senator Purrert. Well, I think possibly I was not completely 
understood. When you conferred with me, Senator, I agreed with 
you that where a line of questioning had sts arted, that we ought to per- 
mit the pursuance of that to the end of that particular line of ques- 
tions, but I thought then we ought to resort to what was the agreed 
rule that each one of us would get 10 minutes. 

Senator Morse. I will follow your judgment in the matter. 

Senator GoLtpwaTer. I am on my final line of questioning and it 
applies to his statement this morning, and I am just about through 
with it. 

Senator Morsr. Then, we will apply the rule whenever you want 
it applied. 

Mr. Hayes. May I supplement my answer, then, to your previous 
question, Senator # 
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Senator Gotpwater. Yes. 

Mr. Hayes. We have many classic examples, and it would require 
some research to give the information to you. 

The Cleveland pipe machinery strike, which we consider a shameful 
precedent, about a year old when the NLRB election was held. The 
1922 railroad strike, long before the Wagner Act, lasted for several 
years in some areas of the country, and we have had many, many 
examples like it. 

90-DAY LIMIT TOO SHORT 


Senator Gotpwater. Just to clear this up, you would not be against 
the discussing of a time limit, but you can say now that you would 
be against the time as low as 90 day s. 

Let’s say that we, in discussion of this particular recommendation, 
talk of a year or talk of even 2 years. I have done some research on 
this, and I can’t find many examples where a period of even 90 days 
would be a hardship, but if it’s going to be a hardship, and if it’s going 
to continue to enable actions like the O’Sullivan case, then we can 
consider going to a longer period of time. 

What I want to bring out is that I believe we would have an ex- 
tremely difficult time passing an amendment that just did away with 
this section and gave a man the right in perpetuity to come back and 
vote. I think you could finally wind up with a charge of company 
busting on that. just the same as you could justify in some cases union 
busting as it exists now. 

Mr. Hayes. Of course, Senator, it would depend upon how anyone 
would interpret “in perpetuity.” 


NO DENIAL OF VOTE WHILE STRIKE EFFECTIVE 


I think that as long as a strike is in progress, as long as a union is 
carrying on effective picketing and other activities in connection with 
the prosecution of a strike, that the strikers who formerly worked in 
that particular plant, who are still on the employment rolls of that 
plant, should not be denied an opportunity to vote in any election. 

Senator Gotpwarer. If they are still on the employment rolls. 

Mr. Hayes. And I think strikers should remain on the employment 
rolls for the duration of the strike, sir. 

Senator Gotpwater. Of course, that is one of the subjects that we 
have to get into when we talk about this because, normally, I have 
found that the man who has gone off and gotten a job some place else 
does not care much about what happens at ‘the place struck. 


KOHLER STRIKE 


I think a classic example of that will be found in the Kohler strike 
where the fellows have wandered off to other States and other cities 
in that State and gotten jobs, and if they were offered the opportunity 
to come back and v vote, I think the turnout would be exceedingly small. 

So you are talking about the possibility of getting legislation through 
the Congress, my feeling is, if we put a reasonable time limit, fair to 
both sides in this particular amendment, that it could proceed to 
action. 

But the attempt to just repeal it and allow the striker to come back 
at any time, I think, will have some very bad results and bad implica- 
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tions, just as bad, I think, on the other side as you object to on your 
side. 

Mr. Hayes. Of course, Senator, you may be talking about abuses, 
and I am not talking about abuses, but may I dwell for a moment on 
the subject matter raised in your statement about the Kohler strike. 

As you probably know, I am a Wisconsin citizen by birth, and I 
know something about Wisconsin, and I know something about this 
area. I know many people in the area, and I know quite a few of 
the Kohler strikers. 

I am convinced, on the basis of my knowledge of the people in- 
volved, and of the situation, that most of the str rikers are waiting to 
return to the company, to the Kohler plant. These are people who 
have lived there, whose parents before them have lived there, whose 
roots are deep in that area, whose children go to schools in the area. 


MAJORITY OF KOHLER STRIKERS HOPE TO RETURN 


They were forced to get jobs elsewhere. They are still hoping today, 
at least the majority, that these jobs are temporary jobs. They still 
hope to return to the Kohler area, where their families are, where they 
still own their homes, where their children go to the sc hools. 

So I am not convinced that these people will not return, if this strike 
is settled in a manner satisfactory to them. 

Senator Gorpwarer. I said what I did because of the hearings we 
just sat through in which it was quite obvious that the bulk of the 
people who had gone out on strike were either back at work or out 
working some place else, and [ seriously question whether they would 
come back. 

Mr. Hayes, in summing up your testimony, you have discussed in 
your report financial reports by unions which you are against to some 
extent. You have discussed legislation concerning trusteed locals 
which I think we can agree on w ith you. 


FINANCIAL REPORTS 


Mr. Hayes. I beg your pardon, Senator, I did not quite understand 
what you said about my being against financial reports. 

Senator Gotpwatrer. No; I said, your testimony on the subject of 
reporting, of financial reports by unions, does not indicate to me that 
you want any additional legislation in this field. 

Mr. Hayes. Senator, on the contrary, my statement, I think, makes 
it clear that we would support legislation that would require a cer- 
tified detailed financial report to be filed with the Department of 
Labor. 

Senator Gotpwater. But you make some if’s in it. You want man- 
agement to file a similar report. 

Mr. Hayes. That is right. But it was not for the purpose of 
avaiding legislation in this area. I said that in all justice this 
should be done. I don’t believe in discriminatory legislation. 


IMMUNITIES ENJOYED BY LABOR UNIONS 


Senator Gotpwarter. Well, I can agree with you too, and I will 
repeat again, if you were not already operating with quite a few 
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immunities, I would agree with everything vou say in here about 
wanting no special privileges or pleading for no special immunities, 
but we have to recognize the fact you do operate in a very unexposed 
field. 

You have no income taxes, you are immune from a number of 
things that business and professions and other people in this country 
are not immune from. 

And because of that, whether we like it or not, you are in that 
position, and whether we want to recognize it or not, your being not 
a private body, but more or less of a “pub lie body, because of that, 
you are going to be subjected to some measures or attempted measures 
that can be no justification in saying you want it to go both w ays. 

That is the point I want to make. It is not that we are trying 
to pick on you as a union or pick on management. The fact that 
you do have some responsibilities in this field, because of the immu- 
nities that you do enjoy, that is one of the main, I think, the major 
reason we are coming to legislate in this field for the first time in 
10 years, 11 years. 


ORGANIZED LABOR AT A DISADVANTAGE 


Mr. Hayes. Well, Senator Goldwater, if I may reply to that, not- 
withstanding what you consider to be advantages, I feel that, overall, 
organized workers ‘are still at a tremendous “disadvantage as com- 
pared with business, industry, and other segments of our society. 

I think we have a long, long way to go before our status at the 
bargaining table, or our status before Congress or before the public, 
is equal to that of business and industry. 

We didn’t have the means to publicize our side of the story. We 
are not in a position where we control jobs, as does an employer. We 
still have many, many disadvantages as compared with many other 
segments of our society. 


LABOR’S SITUATION DIFFERENT FROM THE THIRTIES 


Senator Gotpwarer. Well, I can’t agree with you on that basis. 
1 think that when in the 1930's, in the “early 1930’s, when these im- 
munities began to be given to the labor movement, I think there was 
a justifiable reason. 

I don’t think any of us can say that management, prior to 1930, 
was, on the whole, enlightened, at least not as enlightened as they 
are today, and so when the Government started to provide unions with 
the tools to combat management, IT think there was a reason for it. 

But you are no longer a struggling infant. You are no longer a 
poorly financed operation. 

I think your dues alone this next year are close to $700 million. 
That certainly does not cost near that to run the bargaining table. 
You have large accounts in the banks, which I don’t object to, but 
to say that you don’t have the muscles now to operate without these 
benefits, I can’t go along with that a hundred percent. 

I eg there are some of them possibly that you should retain for 
a while, but you have porey of power in this country, and I think 
vou know it just as well as I do. 

In fact, I think probably, operating as the unions do, they are far 
more powerful in important fields than management today, because 
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management shirks their responsibilities in many fields, particularly 
the political field where you fellows are, I would say, not weak. 
Now I want to hurry up with this 
Mr. Hayes. May I say, Senator, that I can’t quite agree with your 
theory. I think everything is rel: ative, and I think that, relatively 
speaking, industry and business have a tremendous advantage finan- 
cially, influencewise, prestigewise, over the organized labor movement. 





UNIONS STRONGEST ORGANIZED ELEMENT IN AMERICAN SOCIETY 


Senator Go_pwarer. Well, viewing it from this side of the fence, 
I am not ready to agree with you on that. I think the union move- 
ment today is the strongest organized movement in the country, and 
I think that the fear of the people is that it might be getting too 
strong, might be getting too powerful in relation to Gov ernment and 
to business. 

That is the expression that I receive around the country regarding 
the labor movement. I don’t think the labor movement wants to be- 
come unusually powerful or to achieve a pinnacle of power that would 
be dangerous, any more than we want to see Government or business 
achieve that pinnacle. 

But I do think that the union movement has to stop and ask it- 
self some questions now, particularly in view of the power that you 
exercise in the political fields, the power that you are exercising more 
and more in the financial fields, with your vast sums of money that 
have to be invested in bonds and in stocks, and I know of the invest- 
ments that you do have, they are not small. 

They constitute a very comfortable percentage of the total invested 
money in the country. 


POWER OF ORGANIZED LABOR USED FOR SOCIAL GOOD 


Mr. Hayes. Mr. Senator, of course, it all depends upon how power 
is used by either industry, business, labor, or anyone else. 

It seems to me that if power is not used for the purpose of abuse, 
that power in the hands of organized labor is good. 

I think that if you will study the entire history of the trade-union 
movement, you will find that the accomplishments of the trade-union 
movement have been good for every segment in our society. 

They have not been ‘bad for our countr y. They have made a substan- 
tial contribution to the position that our country occupies in the world 
today. 

Senator Gotpwater. I agree with you when we apply that power to 
the bargaining table as it pertains to wages, hours, and working con- 
ditions. 

I couldn’t agree with you more. But when that power begins to 
creep out into the politic: al field, when it creeps out into the economic 
field, then I think that you are exceeding the exercise of power that all 
of us in America fear, and I will keep going back to Samuel Gompers’ 
suggestion that you confine your work to the b: irgaining table, and I 
don’t. think anybody can deny that you have done a splendid job 
at the bargaining table. 

But the fear that has been expressed, not only as a result of the Me- 
Clellan committee disclosures, but across the country where they have 
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witnessed the encroachment of labor in the political field, is that you 
may be getting a little bit too strong for your own good in that field and 
for the good of the country. 

Mr. Hayes. May I reply? 

Senator Kennepy (presiding). Do you want to reply, Mr. Hayes? 


UNIONS AND POLITICS 


Mr. Hayes. Briefly, if I can. 

Senator, we can’t lose sight of the fact that we in the trade-union 
field are human beings like everyone else, including politicians. In 
addition to being members and officers of a union, we are also citizens 
of the United States, and since in today’s United States politics and 
politicians have more impact and more effect upon the functions of a 
trade union, and upon the lives of trade-union members than ever 
before, it is only natural that they would be more concerned with the 
significance of politics, political issues, and politicians. 

‘T think it is the right of citizenship to be concerned about politics, 
to know what the issues are, and I believe it is good for the trade-union 
movement to be concerned about politics. 

I will agree that the trade-union movement, or no part of it, has a 
right to dictate to its members with regard to politics. I don’t believe 
we have a right to tell our members how to vote. I don’t believe that 
we have a right to use the membership’s money for the purpose of 
promoting or opposing candidates. But I believe we have a right to 
educate our members as to the real facts with regard to issues, bec: ause 
whether we like it or not, we don’t always get the real facts in a political 
campaign, and we don’t alw ays look at the facts in the same way. 

It all depends upon the side of the table we are on, and I believe that 
we, as citizens of the United States, not only have a right but an obliga- 
tion to be concerned about politics, and about who is representing us 
in the legislative halls of our local, State, and Federal Government. 

Senator Gotpwater. May I answer that? 

Senator Kennepy. I wonder if you would let the Senator from Ore- 
gon ask some questions, and then we will go around. 

Senator Gotpwater. All right. 

Senator Kennepy. The Senator from Oregon. 


UNION OBJECTIVES 


Senator Morse. I will confine myself to the 10-minute period. I do 
want to follow the 10-minute rule for the convenience of my colleagues, 
and I want to say in the case of Senator Goldwater I would certainly 
like for him to go ahead, because as acting chairman at that time | 
thought he was on a subject matter and I thought he ought to be able 
to complete it. 

Mr. Hayes, I am sorry I was not here to hear your testimony this 
morning, although I have read your prepared statement. 

I have to find some way of being at two major committees at the 
same time, so that my absence at one or the other would be less 
frequent. 

Your answer to the last question causes me to ask you this: Tsn’t 
a legitimate objective of organized labor to seek legislation which will 
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strengthen its collective-bargaining position and the welfare of its 
members, such as legislation involving proposed improvements in the 
minimum-wage law, legislation on unemployment-insurance benefits 
and coverage, protection of labor from unfair ane practices, 
elimination of unfair injunctive procedures, fair procedures for han- 
dling jurisdictional disputes, and the rest of that long list of legisla- 
tive objectives that organized labor has fought for over the decades 
in order to improve its position in this country 4 rv 

Isn’t that a legitimate purpose of the trade union ? 

Mr. Haves. Yes; it certainly is, sir. 


UNION POLITICAL EDUCATION PROGRAM 


Senator Morse. Isn’t it a legitimate purpose of a trade union, 
through its political-education program, to seek to enlighten the mem- 
ber ship as to the politicians who support the legitimate objectives of 
labor and reject those that do not? 

Mr. Hayes. Certainly it is. 

Senator Morse. Do you know anything that is un-American, un- 
democratic, or undesirable about the union or an organization of any 
other group of human beings to engage in the precious democratic 
process of seeking to elect their friends and to defeat their enemies? 

Mr. Hayes. I cert: iinly do not. 

Senator Morse. Do you think the broad statements that I have just 
made in these questions outline rather accurately the political objec- 
tives of the trade-union movement in this country as far as their par- 
ticipation in politics is concerned / 

Mr. Hayes. Yes. In addition to that, Senator, I would direct at- 
tention to the past, to what the organized-labor movement has done 
even prior to the period that I presume Senator Goldwater referred to. 

Organized labor was very active in the fight for a free public-school 
system, which involved politics incident: lly. We were very active in 
the fight for almost all of the social reforms that are on the statute 
books of State and Federal Governments. 

Some of them were sponsored by the organized labor movement; 
others were supported by the organized labor movement. 

But in all of our fights for social security, for workmen’s compensa- 
tion, for unemployment compensation, for railroad retirement, and 
all of these other social measures that alleviate disadvantages of the 
plain people, organized labor was concerned with and influenced by 
politics and those in political office. We have, therefore, to be astute 
in this field, and we have to do everything we possibly can to give the 
facts to our membership so that they can vote in their own best 
interests. 

I have always said, if you will pardon what I hope is not a iong 
answer, that if the citizens of our country were able to vote for or 
against issues instead of candidates who either support or oppose those 
issues, that there is not any question but that the overwhelming ma- 
jority would vote in their own best interests. 

But since they vote for candidates who either support or oppose 
these issues, there are so many people who vote contrary to their own 
best interests. 
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VOLUNTARY CONTRIBUTIONS USED FOR POLITICAL ACTIVITY 


Senator Morsg. I judge from the comments that you made during 
the last 5 to 10 minutes, Mr. Hayes, that you do not disagree with 
those of us who, as legislators, have held to the points of view that 
it is proper for government to impose restrictions upon unions as 
upon other organized g groups that might sometimes seek to use union 
funds or group treasury funds for political purposes. 

You have no objection to legislative restrictions that make clear 
that the money of the individual union member, as it finds its way 
into the treasury of the union, should not be used for political pur- 
poses supporting candidates X, Y, or Z? 

Mr. Hayes. Sir, I do not believe that we or anyone else should have 
& right to use the money of a person who prefers to vote for a Republi- 
can to support a Democrat. 

Therefore, I do not believe that we should use the money of the 
individual members of the union to support candidates that happen to 
be favorable to a few people in the union. 

dut I do believe that we have a right to accept contributions, volun 
tary contributions, from our people for the purpose of promoting their 
own best interests politically, economically, socially, culturally, or 
ctherwise. 


PUBLIC MISUNDERSTANDING ABOUT UNION FUNDS 


Senator Morse. In your opinion, do you think that a considerable 
amount of misunderstanding exists in this country on the part of 
many people who are not familiar with the internal workings of 
unions, misunderstanding to the effect that unions are using union 
treasury funds for politic: “al campaign purposes ? 

Mr. Hayes. I believe that to be true. I believe that there is a great 
deal of misunderst: anding about that, Senator Morse. 

Senator Morse. That is why I ask this question, as I do elsewhere 
whenever I have a chance to clarify the record a bit: It is true, is it 
not, that the restrictions imposed upon unions make it illegal for 
union funds to be used for campaign purposes—— 

Mr. Hayes. In Federal elections. 

Senator Morse. In Federal elections, which is the only jurisdiction 
the Congress has in regard to elections. 

We have no jurisdiction over State elections as such. 

Mr. Hayes. Yes, sir. 

Senator Morse. Mr. Hayes, do you share my opinion that if the 
facts existing in any specific case were that union A was misusing 
its funds in connection with political purposes there are opposition 
forces in this country sufficiently financed and of sufficient antideter- 
mination to unions to see to it that that union was prosecuted ? 

Mr. Hayes. Iam afraid so; yes. 


UNION REPORTS ON POLITICAL EXPENDITURES 


Mr. GotprerGc. Senator, may I add just a note here? 

There is no mystery in thisarea. Every dime that a union has spent 
in connection with a Federal election since the passage of the Corrupt 
Practices Act, at the time that Taft-Hartley was amended, has been 
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filed for public record with the Clerk of the House of Representatives, 
and is available for inspection by any Member of Congress, the press, 
and the public. 

Senator Morse. I was coming to that, Mr. Goldberg. Because so 
frequently I hear, as I go about the countr y speaking and participating 
in open-forum discussion, I hear the question, “What are you going 
to do to stop the unions from illegally participating in polities?” 

Of course I always counter with the kind of question, “What is 
your bill of particulars?” And what we are faced with really is an 
assumption on the part of many people in this country, and the as- 
sumption has been produced, I want to say, by a lot of misleading 
information that antiunion mediums of information spreads in this 
country, the assumption that unions are participating illegally in 
politics, and that is why I want to give you this opportunity, Mr. 
Hayes, and Mr. Goldberg, to make a statement for this record as to 
what you think the facts are in regard to the trade-union movement 
in this country participating in politics. 


UNION POLITICAL ACTIVITY WITHIN THE LAW 


The question is, are you prepared to assert here today that the 
trade-union movement—there may be an exception here and there— 
but that the trade-union movement, by and large, is following the 
law with respect to the participation in politics ? 

Mr. Hayes. Yes: I certainly believe so. I do not know whether 
there are any exceptions or not. 

Our organization is one of the few unions that has its own political 
league. We call it the Machinists Nonpartisan Political League. It 
is a function that is separate and apart from the rest of the functions 
of the organization. 

We have a hard money fund, made up of strictly voluntary con- 
tributions solicited from our membership, that we use to support 
candidates or oppose candidates. 

Senator Morse. I think, Mr. Chairman, my 10 minutes are up, and 
I would lke to return to further questioning when the others have 
asked their questions. 


LEGISLATION ON UNION ELECTIONS 


Senator Kennepy. Thank you, Senator. 

I think it comes back to the chairman, and I have just one question. 
If the subcommittee or the Senate, Mr. Hayes, should move into the 
field of elections, if that should be the judgment, i is it your feeling that 
in the first place there should be no attempt to limit the term of office 
to5 years / 

It. certainly should be at least 4 years, which is more in accordance 
with practice. Is that your opinion ? 

Mr. Hayes. Yes; I feel that the Senate or the Congress should not 
invade this area at all. 

Senator Kennepy. I see. 

Mr. Hayes. But certainly a 3-year term of office or 3-year con- 

ventions would not be very practical. 

Senator Kennepy. And if the Congress does invade it, then it is 
your opinion that to make sure the different types of elections are 
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recognized—either referendum or by delegates at a convention, with 
the delegate vote at the convention by rolleall—Congress should con- 
fine itself to providing that the delegates to a convention may be 
chosen by secret ballot. 

Is that your feeling? 

Mr. Hayes. Yes; I certainly do feel that way. 

Senator Kennepy. Thank you. 

Senator Purtell. 


UNION ADMISSION PRACTICES 


Senator Purreit. As Senator Kennedy has done, I would like to 
address myself to the subject of the hearings here, and I would like 
to return to that question I asked because it bothers me quite a bit. 

This question of where a union is given exclusive bargaining rights, 
shall act as an exclusive bargaining agent rather for all those i in the 
bargaining unit, and then the union exercises the right to exclude 
them from membership in the union. 

This appears to me to be an area in which something ought to be 
done, and I would assume your ethical practices committee may well 
be addressing itself to that. 

Let me give you some figures from the same source you quoted 
this morning, and which, I agree with you, is a reliable source of 
information. 

Of 194 international unions with a membership of 1714 million, 
44 with a membership of more than 5 million, to be exact, 5,108,671, 
representing almost 30 percent of the total, require that applicants 
for admission to the union be voted on by the membership. 

This is known as a fraternal system of admission, and generally 
requires the applicant to be sponsored by one or more of the incum- 
bent union members. 


DENIAL OF MEMBERSHIP IN UNIONS 


In some cases, membership can be denied if only a few of the 
members vote to blackball. In some cases, as little as two adverse 
votes are enough to deny membership in a union. 

This may be the same union that will bargain for this particular 
individual where as little as two blackballs will keep him from en- 
joying membership in that union. 

Of these 44 unions, 17 representing almost 20 percent of the total 
union membership, also have apprenticeship programs. 

What I am trying to point up is that the law gives you the right 
to bargain for all of these, if the union is selected as a bargaining 
agent, “for everybody in the bargaining unit. But the union elects, 
and sometimes arbitrarily in instances, membership in that very 
union that the law says shall represent them at the bargaining table. 

Let me read just 1 or 2 of these. 


IRONWORKERS’ CONSTITUTION 


The International Association of Bridge, Structural, and Orna- 
mental Ironworkers’ constitution, under the question of membership, 
qualifications for or restrictions on membership: no Communist, 
Nazi, or Fascist may become a member. 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 573 


All applicants must present themselves at a local union meeting. 
Applicants are voted upon by the members as follows: 

Three black balls may reject any candidate. When three or more black balls 
are cast, they shall be explained (that is, the reason for casting them must be 
explained by the members who did so). 

But let me point out the first says that three black balls may reject 
any candidate. 

1 will continue now. 

After which it shall require a two-thirds majority vote of the iembers present 
at a regular meeting to declare the applicant eligible for membership. 

A majority may consider him eligible for membership but it will 
require two- -thirds to declare him eligible for membership. 
Then it goes on and says about the apprenticeship system. 


RIGHTS OF WORKER TO MEMBERSHIP 


Here is a situation where this union may well bargain, and we, 
legally, give them the power, and I might say the responsibility of 
bargaining for them, and he wants to join a union. He wants to have 
something to say about the fellows who are going to bargain for him, 
and if 3 votes are cast against him—and it does not limit it to the 
number that may be in that local at all, it could be hundreds—al- 
though the total membership of this union happens to be 141,000, 
3 people in there, fellows who might not like the way he curls his hair 
or the church he goes to or possibly the associations which he might 
belong to, they co sald blackball him. 

Then, it requires two-thirds of the membership to declare him eligi- 
ble. This is a long way, in my opinion, from democracy in unionism. 

Let me point out one more, because I realize I am limited to 10 
minutes, and I shall adhere to it. Let me talk about the International 
Association of Machinists of which you are the president. 

These are not criticisms just to be critical. I am trying to find out 
what we are going to do about plugging some of those holes which I 
believe exist today for people who are covered by the law that will be 
passed, and to give you the authority or the unions the authority to 
bargain for them. 


QUALIFICATIONS FOR MEMBERSHIP IN IAM 


Any machinist, diesinker, die or toolmaker, automobile, heavy-duty or aircraft 
machinist or mechanic, welder, specialist, machinist’s helper, production worker, 
helper-apprentice, or apprentice working in the machine or metal industry may 
be admitted to membership upon paying the required fee and assuming the obli- 
gation of the IAM, and provided further that said applicant does not advocate or 
encourage communism, fascism, nazism, or any other totalitarian philosophy, or 
who, by other actions, gives support to these philosophies. 

Every application for membership shall be presented to a L. L. in writing by 
a member, and shall state the name, residence, date, and place of birth, occupa- 
tion, and place of employment of the applicant. If two-thirds of those present 
consent, the local lodge may vote upon an application for membership at the 
same meeting at which the applicant is proposed; otherwise, the application 
for membership shall be referred to a committee of 3 members, 2 of whom 
shall be appointed by the president and 1 of whom shall be appointed by the 
vice president. The committee shall investigate the eligibility of the applicant 
and report thereon at the next regular meeting of the local lodge, whereupon a 
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yea and nay vote will be taken upon the question of the admission of the 
applicant to membership. A two-thirds vote of those voting on the question 
shall be necessary to elect the applicant to membership. 

Not a majority, but two-thirds must vote him into membership, 
and still that same organization, your organization, Mr. Hayes, 1s 
bargaining for that man’s wages, and working conditions, and | 
ask if the Ethical Practices Committee intends to ) do something about 
that. 


SMALL PERCENTAGE OF APPLICANTS REFUSED 


Mr. Hayes. Mr. Senator, first of all, let me say that our problem 
is not in that area at all, and I realize this is not an answer to your 
question, but I think that you should have this information. 

Our problem rather is in the other area, trying to get the people 
to join the union, and you will find, I think, that if you make a survey 
of all unions, certainly you will find in our particular organization, 
that. the percentage of applications that are rejected are very, very 
small, a very small fraction of one-tenth of 1 percent, perhaps, a very 
small fraction. 

These provisions in the laws of labor unions date back to the 
company spy days, when the open shop drive was in progress, when 
we were confronted with spies in almost all of our new shops, and 
when one of the first efforts of these company spies would be to get 
into the union. 

They would apply for membership in the union for the express 
purpose of reporting to their employer what was going on in the 
union. 

Believe me, Senator, we don’t have a problem of not taking in per- 
sons who apply for membership in our organization. Our biggest 
problem is getting the minority who get the benefits of our repre- 
sentation, who get the benefits of our contract, to join the union. 


IAM CONSTITUTION VIEWED AS NOT DEMOCRATIC 


Senator Purrett. Mr. Hayes, you have not got a problem, but you 
have got a constitution which I just read to you which in my humble 
opinion is not democratic. 

You don’t even say the majority shall be required to admit a mem- 
ber. You say two-thirds of the majority shall be required, and Mr. 
Hayes, we are talking about democratic processes in union, and you 
have not got a stronger supporter of your union or the union move- 
ment than the Senator speaking now, but I will tell you this. There 
are things such as this membership requirement here that in my 
humble opinion must be taken care of and if it is not taken care of at 
the union level, it is going to be taken care of at the legislative level. 

It has got to be. 

Senator Kennepy. Would you like to say a word ? 


SECTION 8 (A) (3) : JOB RIGHTS 


Mr. Gouppere. Yes, sir, I would like to add a word on this subject. 
because I think it is necessary also to consider what Congress has 
already done in this area in connection with the problem that we are 
discussing. 
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Under section 8 (a) (3) of the Taft-Hartley Act, no employee 
may lose his job rights 


Senator Purrett. That is right. 
Mr. Goupperc. By reason of being denied membership in the union. 


That is an important consideration because it sheds light on what 
powers unions have in this area. 





PROBLEMS OF OPEN UNIONS 


By the way, Senator, I approach this thing from the standpoint of 
a man like you who approaches this from the standpoint of open 
union. I believe this is a matter of philosophy. 

The courts have held, the Supreme Court has held in a number of 
cases the union is ¢ harged with the legal duty of according equal rep- 
resentation to all employees whether they are members of the union or 
not. This is settled legal doctrine which is applicable to unions. 

Third, there are problems i in this area. Again, when you state it as 
you have stated it, you must concur that there ought to be facilities 

for anybody to join a union but I want to state some problems. 


MUSICIANS UNION OPEN-DOOR POLICY 


Mr. Petrillo, the president of the Musicians Union, is under sub- 
stantial attack within his own organization because he ,opens up his 
union to all musicians who, to quote him “ can toot a horn.” 

There are many musicians who do not like this. They say it ought 
to be closed. It ought to be confined to men who work 6 days. a week 
or 5 days a week at this trade. Mr. Petrillo is not acting properly be- 
cause he has adopted an open-door policy of unions, is what they 
say. 

I speak of some personal knowledge of this because I sat as a 
referee (I do not represent him) in a dispute out on the coast where 
this problem was implicit in the area, and it isa problem. It is a very 
serious problem. 

Now, you have other problems in this area that I would like to 
raise. 

MARITIME AND CRAFT UNION MEMBERSHIP 


The maritime unions will not admit to membership anybody who 
smuggles narcotics into a ship or who engages in practices that we 
would all agree are not conducive to good citizenship or good unionism. 

So those are legitimate considerations. 

Many of the craft unions have problems. I have no knowledge of 
the craft problems, but I have knowledge of the craft standard which 
applies, and I think when we consider these problems, as we talked 
about other problems this morning, that it is important to realize 
that there are problems that exist in these areas. 

Fin: lly, I want to say this. The whole spirit and the whole text of 
the Ethical Practices Codes which have already been adopted, is not 
only to preclude, not to preclude people from joining unions, but to 
encourage people to join unions, and afford them the protection of 
unions, and finally, I want to say one last word and that is this. 


The whole spirit of the “right to work” laws is against what you 
have just said. 
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Senator Kunnepy. You just opened up a Pandora’s box. 

Senator Purrery. I want an opportunity of saying this, while I 
appreciate the problems you have mentioned that you find are con- 
fronted by the Musicians’ Union, by the Longshoremen’s Union, may 
I point out that the two constitutions that I was reading were the 
International Association of Bridge, Structural and Ornamental Lron- 
workers, and the Machinists Union, neither of which were unions that 
you pointed out. 


MEMBERSHIP DETERMINES CONTENTS OF UNION CONSTITUTION 

Mr. Hayes. Mr. Chairman, may I supplement what has been said? 
And I think this is important. It is very, very easy for anyone to find 
provisions in the constitution and bylaws of any organization that 
are not perfectly satisfactory to him. 

[I am certain that I could find provisions in the constitution or pol- 
icies of the NAM that are not satisfactory to me, that I would disagree 
with. I am sure that I can find provisions in our own union con- 
stitution, sir, that I would disagree with, in the very constitution 
which I must administer. 

However, it must be remembered that either we have democracy or 
we don’t have democracy. Every provision in this constitution was 
put in there by the membership, not by the officers. When the mem- 
bership decided that it would require a two-thirds vote of the members 
of a local lodge to decide upon the people that they were willing to 
associate with, that decision was made by the majority of the mem- 
bership of our union, and neither I, as the international president, nor 
our executive council, can set that decision aside. 

Many of these provisions in the laws of our organization, or in the 
laws of any organization, fraternal, church organization or other, were 
made over a period of time and were influenced by the problems and 
the experiences that the organization had. Just because there are 
provisions in the constitution of the NAM that I don’t agree with 
does not mean that Congress should legislate in this field, and just 
because there are provisions in a union constitution that a Senator 
may not agree with, does not mean that Congress should legislate in 
that field. 


EXCLUSIVE BARGAINING IMPOSED BY LAW 


Senator Purreti. Would you yield 1 minute? Let me point out 
that the union members who wrote this constitution were not the people 
that imposed upon everybody in a union shop the obligation of per- 
mitting the union to bargain for them, for their working conditions, 
and for their wages. 

This was imposed by law, sir, by this body, and by the body there 
on the opposite side of this Capitol, and so we have responsibilities. 

Now if you didn’t have exclusive bargaining rights for all of those 
in a bargaining unit, then you could have any constitution you wanted, 
but, you see, your constitution also governs the people that you bargain 
for. : 

Mr. Hayes. But, sir, this law was supported by the unions. 

Senator Purrety. I am sure it was. : 

Mr. Hayes. And I am sure it was supported by the membership of 
unions. 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 577 


Senator Purrer.. But they did not vest it with the rights you have 
und the power you have. Legislation did. I have used up my 10 
minutes, 

Mr. Hayes. I think the important thing, Mr. Chairman, is that 
actually unions, our union and other unions like ours, do not have any 
problems in this area because the number of applications we turn down 
is infinitesimal. Our problems, as I said before, are on the other side, 
getting these people to join the unions, and not turning them down. 


CHANGE PROPOSED IN IAM CONSTITUTION 


Senator Purreci. Would it not be an occasion of democracy if you 
took that portion out then, if it is no longer useful / 

1 am finished. 

Senator Kennepy. Senator McNamara. 

Senator McNamara. At that poimt, I would ask you, do you have 
any authority to take it out, sir / 

Mr. Hayes. I just stated that I don’t. 

Senator Purrett. But your membership has / 

Mr. Hayes. I can say to you—— 

Senator McNamara, Only at a national convention ? 

Mr. Hayes. I can say to you I would administer a changed provision 

if our membership brought about the change. 

Senator McNamara. ‘Only in a national convention can it be 
changed, is that not right ¢ 

Mr. Hayes. No, sir; the international convention doesn’t even have 
that authority. The ‘international convention can merely act upon 
proposed changes to a law which are submitted to it by local lodges. 

Then, if the international convention a proves those roposed 
changes, they are then submitted to the emtiarsliiet in a referendum 
election, and the membership must also approve those changes. So, 
actually, it is the membership which acts. 

Senator McNamara. Then, it has to originate through a local union 
and the national convention, is that not right ? 

Mr. Hayes. That is right. 

Senator McNamara. That is what I tried to say 

Mr. Hayes. And then subsequently, the aed again. 

Senator McNamara. Oh, yes. This is an exceptional procedure, 


however, rather than the usual procedure with international unions, is 
it not 4 


Mr. Hayes. That is right. 

Senator McNamara. | am sure we are talking about general things, 
and generally these things are changed at the national convention, 
the rules are adopted at a national convention ? 

Mr. Hares. That is right. 

Senator McNamara. They might be recommended by a delegate or 
a local union, in either event / 


Mr. Hayes. Yes. 


NATIONAL INDUSTRIAL CONFERENCE BOARD 


Senator McNamara. Allright. Now on another subject: 
You brought the name of the National Industrial Conference Board 


before this subcommittee today. Tell us about the makeup of this 
board. Whoare they / 
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Mr. Hayes. It is my understanding that the National Industrial 
Conference Board is an economic research group established and sup- 
ported by management. 

Senator McNamara. By management ? 

Mr. Hayes. Yes, sir. 

Senator McNamara. It does not have any labor representation ? 

Mr. Hayes. Not that I know of, although labor representatives 
have participated in some of their for ums. 

Senator McNamara. By invitation, I take it? 

Mr. Hayes. By invitation, yes, sir. 


SUSPENSION OF AFL-CIO AFFILIATES 


Senator McNamara. Getting back to your code of ethical practices, 
you have machinery for suspending and ultimately expelling interna- 
tional unions set up here? 

Mr. Hayes. Yes, sir. 

Senator McNamara. You have used this machinery in the 2 cate- 
gories in at least 5 cases recently, 3 of them removed from the sus- 
pension status and have been reinstated before the expulsion stage, 
am I correct? 

Mr. Hayes. We have completed our investigations involving six 
unions. We are presently engaged in investigating two more unions. 

Some action was taken against the six unions that have appeared 
before us. 

Senator McNamara. Some have been reinstated ? 

Mr. Hayes. Some have been reinstated on a probationary basi: 
Some have taken corrective action and been reinstated. 

Others have been expelled. 

Mr. Gorpperc. Senator McNamara, may I for the convenience of 
the committee, since I have sent it up through the clerk, offer as an 
exhibit the reports of the Ethical Practices Committee in the Six cases ¢ 
They are in the blue book which you have before you and I ask that 
it be included in the record. 

Senator Kennepy. Yes. As an exhibit? 

Mr. Gorppere. As an exhibit. 

Senator Kennepy. Fine. 

(The document referred to will be found in the files of the sub- 
committee. ) 

REINSTATEMENT OF EXPELLED UNIONS 


Senator McNamara. I would be interested in reading that section. 
I have not had an opportunity to read it because it was submitted 
here just before lunch. 

Have you established machinery in your code of ethical practices, 
Mr. Hayes, whereby an organization which has been expelled, would 
have spelled out a method by which it could be reinstated or is it 
just that they generally have to comply with the code? 

You don’t have any definite machinery; do you? Is it reviewed 
periodically or do you propose anything ‘like that? 

Mr. Hayes. No; excepting the door is always open and that has 
been made known to them. They can apply for reaffiliation at any 
time, and at the time they do apply for reaffiliation, then the matter 
will go, either to the executive council or to the ethical practices 
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committee, to ascertain whether they have taken corrective action 
that has brought them in compliance with the laws and the codes 
of the federation. 

Senator McNamara. The next step, then, is that the ethical prac- 
tices committee would recommend to the general executive board of 
the AFL-CIO that they be reinstated or not reinstated on the basis 
of the evidence ? 

Mr. Hayes. Possibly not. The ethical practices committee under 
such circumstances would conduct an investigation and then submit 
a factual report on its findings to the executive council without 
recommendation. 

Senator McNamara. And they would then have the authority with- 
out convention action to reinstate these people ? 

Mr. Hayes. Where the convention has expelled an organization, 
the executive council would have authority to reinstate that organi- 
zation only if they had corrected those matters that caused their 
expulsion. 

DANGER OF PROLONGED EXPULSION 


Senator McNamara. What gets me thinking along these lines is this 
business of locals held in trusteeship for an unusually long time. 
Sometimes it seems to you and to us on the committee that this instru- 
ment is used to the detriment of the organization by keeping people 
who might have got their house in order from coming back in or 
getting out from under the trusteeship. 

Is there a danger that under your code of ethical practices this might 
hi appen, where an organization properly was thrown out, then cae 
into comphance with the code of ethical practices, and should be 
readmitted, but for some reason might be kept outside the family, as 
is done in “ng case of a trusteeship ? 

I think it is something we ought to be concerned with, that you 
ought to is aeaned with—when I say “we,” the committee and you 
jointly. 

Mr. Hayes. I sincerely hope, Senator McNamara, that that danger 
does not exist. I am quite certain of one thing, and that is that the 
present leadership of the federation is very anxious to get back all of 
the organizations that have been expelled. We are more concerned 
with having them take corrective action than we are with keeping 
them out of the federation, believe me. 

We want to keep the trade-union movement as strong as we possibly 
can, because we believe that we are faced with some very, very potent 
opposition, and I don’t quite agree with Senator Goldwater that we 
are as strong and powerful and influential as apparently Senator 
Goldwater believes we are. 

I wish we were, Senator. 


RETURN OF EXPELLED UNIONS 


Senator McNamara. I wanted you to make that statement. You 
see, in just the process of throwing people out of your or ganization, 
maybe that is too strong a term, expelling them from your organiza- 
tion, you do build up sides. Ordinarily you take sides, certain groups 


in the organization who are for throwing them out, and they take an 


t 


ALE TeESSI VE » positio yn. it is logical to assume, because they build up 
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this more or less personal position pro and con, that they may resist 
unreasonably the taking of these people back in at the proper time. 
I am glad to hear you say that it is your position and the approach 
of the people who administer the code of ethical practices that they 

constantly have an invitation to come back, and, generally speaking. 
there is not this barrier we have run into in the business of trustee- 
ships that have been somewhat abused. 

Mr. Hayes. Senator McNamara, I am certain I can speak for the 
overwhelming majority of the members of the AFL-CIO executive 
council when I say this, that it was with great reluctance that we 
recommended expulsion of these unions. 

If there were any other alternatives, we certainly would have used 
them first. But apparently there is no alternative. It is the only 
choice we have. 

Weare not in a position to impose disciplinary penalties upon unions 
affiliated with the federation. The only think we can do is say, “Un 
less you comply with the laws and policies of this federation, you ean- 
not remain affiliated,” and then depend upon the members of those 
unions to take such action as is necessary to bring their unions in 
compliance. I believe yet that that will be done. 

Senator McNamara. The the implication is that if they do this, they 
will be weleomed back, but you don’t spell it out any more than just 
that way? 

Mr. Hayes. That is right. 

Senator McNamara. I wonder if we shouldn’t have a statement in 
your code or in public to that effect sometime? I think that is a de- 
ficiency. That is all I have to say, Mr. Chairman. Thank you. 

Senator Kennepy. Thank you, Senator. Senator Goldwater. 


ACCEPTANCE OF INVITATION TO VISIT IAM 


Senator Gotpwater. Mr. Chairman, I just have two small things. 

Mr. Hayes, I want to accept your invitation to visit your head- 
quarters and if you will have your office call me for an appointment 
next week, morning or night, I would like to come down and see how 
you work, and I hope I am wrong about your power in polities inas- 
much as you have got one of your ropes tied around my neck. 

Mr. Haves. Well, the rope must be dangling, Senator, because I 
don’t have hold of the other end. 

Senator Gotpwater. I think I would rather have you have a hold of 
it rather than some other people I know. 

Now, just to clear up and finish up what I started before. 

Mr. Hayes. I hope I did not disarm you. Iam sure you are too 
astute for that. 

Senator Gorpwater. What was that ? 

Mr. Hayes. I say I hope I did not disarm you. I know you are too 
astute for that. 

REDUCTION OF NLRB BACKLOG 


Senator Gotpwater. We got through trustees. 

You are in agreement that we should legislate in that field. and 
bribery in labor-management relations; you are in agreement in that 
field or we are In agreement. 
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Now, the Labor Relations Board was one that did not develop out 
of the McClellan hearings. It is one that I can agree with you on, 
however, that we need either to simplify their method or give them 
some more money to work with. 

The “y estimate, I think, 13,000 cases by June, and that is too much 
of a backlog and too much of a problem for any Government board to 
handle, particularly in this field. 


ECONOMIC STRIKE VOTE 


Now, on the status of strikers in NLRB elections, section 9 (c) (3), 
we have discussed that, and I was sincerely hopeful that we can reach 
some solution on that. 

I think it will have to be something between the Kennedy bill and 
my bill, and I am sure that we can work something out that will 
remove this which has been hanging over the union movement since 
L947. 

UNION DEMOCRACY FEDERAL RESPONSIBILITIES 


Now in the regulation of union democracy, you expressed grave 
Piet cate as to whether this field can be pro yperly gone into by the Fed- 
eral Government, and I will say again that | can agree with you, in 
fact, there has been some question in my mind as to the constitution- 
ality of the Federal Government trying to prescribe minimums of 
either democratic action or minimums of constitutional and bylaw 
forms, but again, if you were a pr ivate organization, operating with 
all of the—within ail the fences and bounds that others do—then I 
think we could be in complete agreement, but I think we have to rec- 
ognize again that because of your immunities the Federal Govern- 
ment does have responsibilities in this general field. 

That is all that I had, Mr. Chairman, unless the witness wants to 
comment on it. 

Mr. Hayes. I would only like to comment to this extent, and I hope 
that I do not provoke even an academic debate by it: it seems to me, 
Senator, that the corruption and wrongdoing and even some crime 
that was disclosed by the McClellan committee and the Douglas com- 
mittee before it and the Hoffman committee before, that were not 
something which is peculiar to the organized labor movement. 

1 think that it is part and parcel of our society, and I think that 
other segments of society, other institutions, other organizations, are 
equally corrupt. 

I do not say that in criticism. I say that as an objective factual 
statement. 


LABOR ONLY SEGMENT OF SOCIETY ADOPTING ETHICAL CODES 


Hfowever, because there has been some corruption disclosed in one 
segment of our society does not mean that we need immediately jump 
to legislation to cure it. One fact, I think, stands out that should be 
given consideration by the Senate, and that is that up to the present 
time the organized 1: ibor movement is the only institution of its kind 
in our society that has taken some action to minimize and, we hope, 
eliminate wrongdoing in its ranks by the ado »ption of codes of ethical 
practices and by implementing those codes with action. 


2573s oS 38 
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No other group, notwithstanding the fact that it is common know!l- 
edge that they are also plagued w ith the same kind of illegal and im- 
proper activities, no other group has yet taken this kind of action, 
and I believe that in fairness to the first institution in our society 
to take such action, you certainly ought to give labor’s program a 
chance to work. 

You ought to find out whether or not it, will work. 

I am convinced that if Senate committees over a period of 5 years 
conducted investigations as intensive as those conducted by the Hoff- 
man, Ives, Douglas, and McClellan committees into the affairs of in- 
dustry or business or the professions or other institutions, you would 
find a story as sordid, probably even more so, than the one you found 
in the labor movement. 

I think it is known that there is wrongdoing in these segments of 
society, and my point is that since we are the only, or at least the first, 
to try to do something about it, I do not believe we deserve penalties 
for those efforts. 

Senator Kennepy. Senator Morse? 


UNION POLITICAL ACTIVITIES 


Senator Morse. Mr. Hayes, I have some questions before I return 
to some more questions about the political education programs of 
unions, questions that I think are exceedingly germane to this hearing 
because we do not know what may come out of this committee by way 
of legislation proposals, 

We have heard enough from some of my colleagues in the Senate 
which shows there are considerable objections to political activities of 
unions, and I think it is very important when I have a witness who is 
as competent as you to give us some testimony in regard to some of 
the legislative proposals that one hears from time to time about fur- 
ther restrictions on unions. 

So I will come to that very shortly, but first I want to dwell for : 
moment on the subject m: itter that was touched upon of the elec is 
of members of individual unions. 


MEMBERSHIP OPEN TO WORKERS IN BARGAINING UNIT 


Is it not true that as a general practice, to the extent that you can 
describe something as a general practice, that unions freely elect to 
membership those workers who are alre ady in the bargaining unit, 
but are more restrictive in the election of individuals to a union who 
are from the outside and not members of the bargaining unit? 

Mr. Hayes. That is true in certain unions, particularly in the build- 
ing construction trades department; yes, it is. 

Senator Morse. Is it not also true that we have a considerable num- 
ber of Federal court decisions as well as the decisions and rulings of 
the National Labor Relations Board that when a union does have 
exclusive bargaining right, it must represent all employees equally ? 

Mr. Hayes. Yes, sir. 

Senator Morse. If evidence is submitted that the union discrimi- 
nates in any way between and among the employees on the basis of 
union or nonunion membership, it is subject, is it not, to legal action 
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either through the procedures of the National Labor Relations Board, 
or if the facts are such that they fall under some particular ruling 
they are subject to court action ? 


IAM EXCLUSIONARY POLICIES 


Mr. Hayes. It is my understanding; yes, sir. 

Senator Morse. Is it not also true that—and our cases are replete 
with instances in which the facts show that a particular applicant has 
a record—a particular applicant who has been rejected by the union 
has a record—either of previous nondues payments or previous em- 
ployer’ s spy activities of previous misconduct which the union has set 
out in its constitution or bylaws as conduct that disqualifies an indi- 
vidual either for membership in the first place, or continued member- 
ship if the grievance procedure of a union establishes a finding of 
guilt. 

Mr. Hayes. I believe that to be true and I believe that the records 
of our organization would show that among the very few who were 
denied membership i in the organization there were some people who 
were believed to be Communists. 

Our law denies membership to Communists. Under the circum- 
stances we have no choice, we could not take anyone whom we be- 
lieved to be a Communist. 

[ think many years ago, that we had some experiences with people 
who were believed to be company spies. Their pictures had been pre- 
viously published in publications in other parts of the country, and 
we believed them to be company spies. 

Their cases were investigated. There was sufficient evidence to 


A 


indicate that they might be spies, and their applications were denied 
or action on them was postponed. 

I think there are a few cases where individuals embezzled sub- 
stantial sums of money in one part of the country, and then left that 
part of the country and applied for membership in a union in another 
part of the country, and I think that they were denied membership 
or action on their application was postponed. 

But in every case, with the few possible exceptions in the South, 
there was a reason, a substantial reason, for denying membership to 
people in the cases that I know of. 








A HYPOTHETICAL MEMBERSHIP CASE 


Senator Morse. Keeping in mind the fact that by law the union 
is required to represent equally all the employees in the collective- 
bargaining unit, and without discrimination among them, based upon 
union or nonunion membership, and the union being a human institu- 
tion, as is any other organization, do you think that the following 
hypothetical case that 1 now raise illustrates in part why it is that 
membership in various unions have adopted such strict requirements 
as to acceptance by the union as we find contained in the constitution 
of your union? 

My hypothetical case involves Mr. X, who worked in this particular 
plant several years before union A organized it, and union A became 
the collective-bargaining agency with the employer. 
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Mr. X was a well-known, vociferous antiunion person. He opposed 
the idea of unionization. He verbally abused the organizers. 

He engaged on occasions in actual assault upon organizers, and 
after the union was organized, upon an official or two of the union. 
He was known throughout the plant as a union hater, and finally 
was said he had seen the light, and he applied for membership but 
he was blackballed. 

Is it your opinion that members of unions have had enough experi- 
ence with that type of individual for each one to make certain that 
he is going to protect himself from that kind of a potential employer 
spy or disrupter, going to msist that he get, by democratic ahiaeins 
in his constitution, a rule that would give him pretty strong black- 
balling privileges as exist in some lodges? 

Mr. Hayes. Yes: we not only have had such experiences in the past 
but we still have them, and they are not confined to any one section of 
our country. 

We run into very, very vigorous employer opposition in many aress, 
and in a number of cases the e mployers h: ave enlisted the aid of some 
of their employees to work with them, either to prevent unionization 
of their plant or to so disrupt the organization after it is established 
that its life would be very short. 


LITTLE CORRUPTION IN TRADE UNIONS 


Senator Morse. I have 2 more minutes on this round, and I want 
to start my questioning with other material contained in your state- 
ment. You say: 

Let us now consider the extent to which officers of unions, on both the inter- 
national and lower levels of organization, were involved in these charges. 

Then you proceed to list the findings of abuses in unions that the 
McClellan committee reported. 

Do you think, Mr. Hayes, that these findings of the McClellan 
committee says are abuses might be charac terized as a sw eeping gen- 
eralization from rare and exe eption: al instances ? 

Mr. Hayes. I do not think there is any doubt about it, and that was 
the purpose of this part of my statement to the committee. 

I think that they indicate beyond any doubt that the extent of cor 
ruption and w rongdoing i in the trade-union movement is minor indeed. 

Certainly it is minor when you consider that at the present time 
there are more than 435,000 people in the trade-union movement who 
are in positions of responsibility that lend themselves to corruption, 
if the people want to be corrupt, 435,000 national or international 
unions and local unions, and that only a few were involved in each 
of these categories of wrongdoing. 

It just seems to me that it is an injustice to penalize the entire labor 
movement and to minimize the effectiveness of the labor movement 
because of the wrongdoing of such a small number of people. 

Senator Morse. Mr. Chairman, my time on this round is up. 


MAJORITY OF UNION OFFICIALS UNPAID 


Senator McNamara. Before we return to Senator Purtell, can you 
break down this 435,000 figure you just quoted into what percentage 
are paid and what percentage are nonpaid officers. 
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Mr. Hayes. I think we might furnish an estimate to the commit- 
tee. I can tell you, for example, that there are approximately 16,000 
full-time paid national and international officials. 

Now, I don’t know what percentage of that would represent the 
full-paid business representatives and local and district and State 
officers. 

Senator McNamara. Would it be safe to assume, for the committee 
to assume at this point, that more than half of these people are non- 
paid officials ? 

Mr. Hayes. I would say that, and this is just a guess, sir, I would 
say that approximately 60 percent were nonpaid officials. 

Senator McNamara. I think that is an interesting figure. I took 
the time of Senator Purtell. Now the chairman is bac ‘+k, and I re- 
linquish any semblance of acting as chairman that I had. 

Senator Kennepy. I will say to the subcommittee, Mr. Hayes has 
been very generous with us, and we are anxious to hear from Profes- 
sor Summers, of Yale, who has come down here. I am not sure he 
can be with us tomorrow, so while I don’t have any desire to interfere 
in any way, I do hope that it will be possible for us to conclude with 
Mr. Hayes this afternoon and conclude with Professor Summers, who 
is waiting. 

Senator Purrety. First, I want to say that I agree with you that 
the percentage of union leadership that have been involved in these 
scandals is extremely small, and I think what we are doing here is 
protecting, if we do pass legislation, is protecting the good name of 
the great percentage of union leadership which certainly has been 
decent and helpful both to the economy of this country and to the labor 
movement as a whole. 


EXCLUSIONARY PRACTICES NOT COMPATIBLE WITH UNION SHOP 


But, let me point out that we gave you, the union organizations, a 
power that you never had before. We gave you exclusive | bargaining 
rights for people in a bargaining unit, and with that went some re 
naibibition, and I think those responsibilities, so far as legislating, 
are continuing ones where there is any possibility of an avenue open 
for abuse even though it be at a minimum. 

Let me point out, too, that while it is true that I would have no 
objection, and I think any fair-thinking man would have no objection, 
if you limited your member ship or excluded from me mbership, people 
as was pointed out by the Senator from Oregon, who had previously 
been guilty of nonpayment of dues, who had been found guilty of 
taking money from the unions, and so forth, let me point out to you, 
Mr. Hi: ayes, that the two constitutions I read didn’t, in any particular, 
point any of these things out. It was all inclusive. 


TWO-THIRDS RULE ON ADMISSIONS 


It says “two-thirds of the membership have the privilege of re- 
fusing,” they must vote, as a matter of fact, for membership in a 
union, or the man does not become aunionmember. And this, I think, 
is highly, i in my humble opinion, undemocratic. 

But I would say that they also, you are right, they must, according 
to the law, represent all members equally. But when you deny mem- 
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bers in a bargaining unit the opportunity of selecting the type of 
union leadership that is going to represent them at the bargaining 
table, you are certainly denying them a right that I think they have 
a right to enjoy, that we, as a matter of fact, forced upon them the 
acceptance of this union leadership, and they should have some degree 
in determining what leadership should be at the bargaining table. 

I have only ¢ a few minutes. Let me point out this. It may appear 
I am trying to tear your approach, through the Ethical Practices 
Committee, to shreds. Iam not. Iam with you on it. I think you 
are out in the right direction, but let me point out to you, sir, that in 
the AFL-CIO Code of Ethical Practices, the one you handed me 
today, I have looked in vain to find a single word about admissions 
of membership. 

This is an interesting omission, I might say, and I hope that you will 
do something about it. 


AFL—CIO CONSTITUTION PROHIBITS DISCRIMINATION 


Mr. Gotppere. Mr. Chairman, if I may point out to the Senator—— 

Senator Kennepy. Yes. 

Mr. Goupperc. Article 2, paragraph 4. The AFL-CIO constitu- 
tion. 

Senator Kennepy. What page is this on ? 

Mr. Gotppera. This is on page 3. 

Senator Purre.y. I am talking about the ethical practices you gave 
me. 

Mr. Gotppere. Yes, sir. 

Senator Purrety. Is there a word about membership / 

Mr. Goupperc. There is a code which deals with membership, but 
what I want to point out is that the constitution which is even a more 
basic document than the code, says— 

To encourage all workers without regard to race, creed, color, national origin, 
or ancestry, to share equally in the full benefits of union organization. 

Senator Purrett. Will you tell me what penalty there is if they are 
not permitted by union leadership to enjoy membership in the union ? 

Mr. Gotprerc. The most. extreme penalty is the penalty of disasso- 
ciation from the association. 


SOME UNIONS DENY MEMBERS DEMOCRATIC RIGHTS 


Senator Purrent.. Well, I am wondering about that. Let me point 
out what the McClellan committee revealed. 

In the interim report, it states that 280,000 dues-paying members 
of the Operating Engineers of that total number, only 46 percent are 
allowed to vote, are alloweil to vote, sir, and I want to quote the 
report: 

And even for those permitted to vote, the franchise is largely farcial. Elec- 
tions are held irregularly, if at all. Vital union matters are put up to voice vote 
whose relative strength is arbitrarily judged by the local union boss. 

Now, I agree with you, sir, this is not true of most of your unions; 
of course it isn’t. But what I do s say is this: That to the degree that 
these people are denied the democratic rights, to that degree, I think 
we have some responsibility in seeing they are guaranteed those rights. 

Mr. Gotpsera. Senator, may I just say this. 
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Senator stains Surely. 

Mr. Gorpperc. I don’t want to take any more time on this. I am, 
in a sense, an intruder anyhow. Mr. Hayes is the witness. 

No. 1, I can’t comment on the Oper ating Engineers. They are 
under charges by the Ethical Practices C ommittee, so we don’t. think 
it is af opr iate to make a comment on that. 

No. 2, there are two very short observations. 

Senator, you have said here several times that the right of collec- 
tive bargaining as the exclusive representatives is der ived from the 
Wagner act. 

Senator Purreti. No; I don’t say that. 

Mr. Gorppere. I - want to make the philosophic observation—— 

Senator Purreny. I didn’t. Go ahead. 

Mr. Goupperc. The right of association we have always felt is a 
God-given right, and a constitutional right. 

Senator Purrent. And I agree with you. 


PLURALISTIC LABOR REPRESENTATION BRINGS CHAOS 


Mr. Gotpserc. And contracts providing for exclusive representa- 
tion of employees antedated the Wagner act. 

I think all of us here and yourself j included, you have said this be- 
fore because I have heard you say that, we would not want a labor 
relations system that provided for pluralistic representation. 

That would be as disastrous to the cause of good labor relations as 
the pluralistic government is in France right now. 

Senator Purre.n. I don’t disagree with you. 

Mr. GoutpperG. May I make one other observation that this business 
of rules and the labor union defining its own rules is something that 
Congress and the Taft-Hartley Act gave specific approval to. 

Senator Purreit. That is right. 

Mr. Gotpperc. Section 8 (b) (1) said that this paragraph shall 
not impair the right of a labor organization to prescribe its own rules 
with respect to the acquisition or retention of membership thereby. 

Senator Purrety. That is right. 

Mr. Goupserc. You will recall—also I recall—there was quite a de- 
bate in Taft-Hartley about this. Senator Morse participated in it, and 
this discussion was covered by the debates. 

Senator Purret,. Now, we are talking about the way some of these 
abuses can be corrected as revealed by the investigations of the Senate 
and also probably that will be revealed, and that is what this com- 
mittee is addressing itself to. 

Now, one more minute, because most of the time is given to an- 
swers, not questions. 

SECRET STRIKE BALLOT 


Let me ask this. What do you think about a secret strike ballot. 
Do you believe it ought to be included in your ethical practices 
proposals ? 

Mr. Hayes. Yes; I personally believe in a secret strike ballot. 

Our organization has a requirement that insists upon a secret ballot 
in the event of a strike vote, and I think most organizations do. 

Senator Purreit. I am sorry, but most do not ‘according to the in- 
formation I have, and I want to point out again that when the Indus- 
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trial Conference Board that was referred to earlier, the only reason 
I mentioned it is because you used it as an authority before I did so, 
and I felt that you felt it was reliable, and I certainly didn’t think 
you would have any objection to my using the same reli: able source. 

Is that correct ? 

Mr. Hayes. Ihave no objection to your using any source. 


SURVEY OF UNION CONSTITUTIONAL STRIKE-VOTE PROVISIONS 


Senator Purrety. Let me tell you what I found out. 

T had a secret strike ballot, and I had one in 1954, and when I in- 
troduced my bill in 1954, I received from the Department of Labor 
a survey of 112 constitutions of major unions dealing with the matter 
of strike ballots. Of the 112 union constitutions examined, 49 did not 
require a strike vote, 63 required some form of strike vote. Of the 63, 
20 did not specify the type of vote, 11 were by referendum, 2 were 
simply by ballot, and only 30 required a secret ballot. I am_glad 
to hear you say you do believe in a secret. strike vote, because I cer 
tainly believe in it, and I think I have taken my time, but you shoul 
have a chance to reply. 

Mr. Gotpsere. Senator Purtell, this problem of the secret strike 
ballot is, of course, not new in our labor-relations history, and the 
question which you have raised is whether, not whether it should be in 
the union constitution. 

Mr. Hayes has indicated it is in his constitution. Many unions have 
it,and many donot. I will agree with you. 

Senator Purrety. That is right. 


EXPERIENCE WITH STRIKE BALLOTS 


Mr. Gotpserc. But our experience of providing the ballot by law 
has been disastrous. I want to point that out. 

It has been a failure, and the Senate and House have found it is a 
failure. I would like to give you statistics. 

We had it during the Smith-Connelly Act, and at that time, do you 
know what the ballot was? The ballot was this, and this is the way 
the ballot was worded, “Do you want to permit interruption of war 
production ?” 

That was the ballot, and on that ballot, and I think this is one of the 
ironical things which is not good for a democracy, on that: ballot, 
they had many votes, 2,168 polls. 

Senator Purrett. That is right. 

Mr. Gotpserc. And we forced the workers of America to vote by 
these majorities that they wanted to interfere with war production 
which they didn’t want to do at all. They were pledged not to strike. 

A total of 2,923,655 workers were eligible to vote in these polls. Of 
this number, 1,593,937 voted that they wanted to permit interruption 
of war production, that they wanted to strike. Only 332,864 voted 
against striking. 

“Now in my opinion, and I have had a little experience in this area 
as representing many unions, having strike votes will result always in 
overwhelming majorities to strike, and will hurt rather than con- 
tribute toward stable labor relations. 
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Our experience, we have his‘orical experience, and our experience 
has demonstrated they serve no purpose. All they do is get kind of 
a vote of confidence in the union, and a vote of confidence is always 
forthcoming. 

We had the same experience with the union-shop provision that 
Congress repealed, where there was this 97-percent vote in favor of 
the union, and our experience has been shared not only in this country, 
but interestingly enough, abroad, and it is very interesting. 


CHURCHILL ON STRIKE BALLOTS 


In 1954, this question was raised in Great Britain, and a very dis- 
tinguished conservative by the name of Winston Churchill, when he 
was asked this question, “Do you believe in strike votes?” replied as 
follows: 

I think this is interesting. It was quoted in the Washington Post, 
where I picked this up, January 20, 1954. 

No, sir, the Government has no intention— 
and this is the Conservative government of Great Britain— 


of departing from the established tradition in this country under which the 
trade union movement is left to manage its own affairs to the fullest possible 
extent without Government interference. I am advised that the disadvantage 
of your proposal would greatly outweigh any advantage. 


STRIKE BALLOTS FOMENT INSTABILITY 


Senator Purreitit. Mr. Chairman, I think we should have set up the 
rules a little different. We should not only have allowed each Sena- 
tor 10 minutes, but allowed the witness 10 minutes, too. 

I appreciate, Arthur, your lengthy observation. I don’t think 
the analogy at all proper. 

If this secret ballot results in overwhelmingly backing up union 
leadership, why don’t you adopt it ? 

Mr. GotpperG. Because I believe in stability, not fomenting strikes. 

Senator Purreti. This will not foment strikes, but whether a peo- 
ple want to go on strike or a union leader wants to take them out on 
strike. 

Thank you, Mr. Chairman. 


COMPULSORY SECRET BALLOT 


Senator McNamara. I have not had 10 minutes lately. I am not 
going to take more than a minute, I expect. 

The legislation we are proposing regarding this secret ballot busi- 
ness here, that we are considering and that is before this subcom- 
mittee is a question that I don’t think you have touched on in this 
colloquy. 

The question is, should it be compulsory to have the secret ballot. 

Now, I am in favor of secret ballots, per se, but I am not in 
favor of making anything compulsory for freemen, and I don’t 
think you can get democracy in unions any more than you can get 


in anything else by dictating to them how they shall conduct them- 
selves. 
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That is all I want to say. 

Senator Purre.y. It is compulsory for people in a bargaining unit 
to be represented by a union or not. 

Senator McNamara. And whether the union likes it or not. 


STRIKE BALLOT DETRIMENTAL TO HARMONTOUS RELATIONS 


Senator Kennepy. Senator Morse. 

Senator Morse. I have ; few questions, Mr. Chairman. In this 
matter of a strike ballot, I can, of course, tensity that was exactly 
our experience in the midst of the war in the War Labor Board. We 
started out conducting them and we didn’t have a case in which the 
vote was not overwhelming in favor of a strike in the midst of the 
war. 

Conditions were so bad in these particular places where the strike 
was threatened. But we have the Taft-Hartley law, and we have 
a national emergency dispute section, and we have a requirement in 
the law that there shall be a vote taken on the employer's last offer. 

As to this, let me ask you this question, Mr. Goldberg, is it not 
true that without exception, the administration of that section of 
the law, the employees have always voted against the aceepti ance of 
the employer’s last offer which was taken to amount to a strike vote ? 

Mr. Gorpsere. That is correct. 

Senator Morse. No one has said anything about the matter of 
delay in the so-called strike vote procedure. What do you have to 
say, Mr. Goldberg, or Mr. Hayes, about the effect of a delay that is 
caused by a strike vote procedure as far as harmonious, possibility 
of working out more harmonious relations between the union and 
the employer is concerned ? 

Mr. Hayes. I think in many cases, it is very, very disastrous and 
it actually not only hinders, but prevents, the negotiating of a satis- 
factory proposition. 

In other words, I think it leads to a strike rather than helps prevent 
a strike. 

STRIKE BALLOTS COSTLY 


Senator Morsr. No one has said anything about the expense. Is 
the conducting of a strike vote where the requirement is placed upon 
the union to pay the expense, digging pretty deeply into the treasury, 
particularly in the treasury of a union that may not have very much 
money, but contemplates in the weeks immedi: ately ahead a fight to 
the finish on the economic front ? 

Mr. Hayes. I did comment on many of those angles this morning, 
Senator Morse, before you were here. 

Senator Morse. Iam sorry. 

Mr. Hayes. I said many of them were financially prohibitive for 
unions, particularly small unions that were not financially able to do 
all of these things some of the proposed legislation would require them 
to do. 

Mr. Gotpperc. Senator Morse remembers quite well that in 1945 
Congress found the strike vote to be so futile and expensive that while 
the law was still on the books they stripped the NLRB of their appro- 
priation to conduct these votes, 
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Senator Morse. That is right. Finally corrected the situation legis- 
latively. 

I want to return to your statement of this morning, Mr. Hayes. 
You say, commenting upon these instances of abuses brought out by 
the McClellan committee, that the 4 and 5 unions investigated by the 
McClellan committee have been dealt with by the executive council 
in convention by the AFL-CIO. What about the fifth? 

Mr. Hayes. That is the operating engineers organization, Senator 
Morse, and that is under investigation at the present time, and that 
is the reason I didn’t comment on some of the remarks you made about 
it, Senator Purtell. 

Senator Purtety. [ understood it. 


ETHICAL PRACTICES COMMITTEE COOPERATION WITH M’CLELLAN 
COMMITTEE 


Senator Morse. This is why I wanted to point it up for the record. 
Is it not true, Mr. Hayes, that your committee offered its coopera- 
tion and did cooperate with the McClellan committee and was helpful 
to the McClellan committee in its investigation, into alleged abuses? 

Mr. Hares. We believe it to be true, sir. 

Senator Morse. Is it not true, Mr. Hayes, you have conducted a good 
many investigations about alleged abuses within the AFL-CIO unions 
far in excess of the investigations by the McClellan committee ? 

Mr. Hayes. I am just troubled with the definition “far in excess.” 
The Ethical Practices Committee has conducted investigations into 
organizations not investigated by the McClellan committee. In addi- 
tion to that, special subcommittees of the AFL-CIO Executive Council 
have investigated individuals in Federal labor unions affiliated with 
the AFL-CIO, and have taken action in those cases, cases which were 
not before the McClellan committee. 

Senator Morse. Do you think it is fair for a citizen to conclude that 
your ethical practices committee has made very clear its determination 
to continue to function as the so-called policeman of organized labor, 
or within the AFL-CIO, as far as unethical practices are concerned, 
and you intend to keep the house of labor swept clean whenever there 
is brought to you any evidence or proof that there are unethical prac- 
tices be ing engaged in by any union? 


AFL-CIO CAN MINIMIZE CORRUPTION IN TRADE UNIONS 


Mr. Hayes. Yes; we do. But I would go one step further and I 
say this with all due respect for any opposing opinions: That I sin- 
cerely believe that the Federation, through its Council, through its 
subcommittees, through its Ethical Practices Committee, can do much 
more effective work in minimizing corruption and wrongdoing in 
the trade union movement, than any legislation that Congress could 
possibly conceive. 

Senator Morse. That last comment leads me to ask this question. 
[ am familiar with the references to legislation that you made in your 
statement this morning when I sat here this afternoon and read your 
statement. 

Does the AFL-CIO contemplate over and above anything that you 
have implied in your statement today, making any specific, affirma- 
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tive recommendations to this committee during our deliberation for 
the passage of so-called labor legislation in this session of Congress? 

Mr. Hayes. While I hesitate to speak for the federation as such, 
I am convinced that the officials of the unions affiliated with the 
federation who will appear before this committee will make recom- 
mendations for what we consider to be constructive legislation, as I 
did this morning. 


LEGISLATION MUST BE BASED ON MUTUALITY 


Senator Morsr. Do you want the record to show, do I understand 
from that answer, ~ that to your knowledge some American trade union 
leaders of your acquaintance do not take the position that they oppose 
any and all legislation that might be considered by this committee 
but that what you are urging is that the legislation be fair and mutual 
in its application where the principle of mutuality is applicable and 
that it not be in a form that will injure the legitimate rights of labor / 

Mr. Hayes. I believe that is the consensus of the trade union lead- 
ers in the federation. 


OPPOSITION TO RESTRICTIONS UPON POLITICAL FDUCATION 


Senator Morse. Now in the interest of cooperating with my chair- 
man and the colleagues of the committee I want to raise this very 
quickly, the other subject I was on and I think I can summarize the 
questions that I had contemplated asking, Mr. Hayes, with this 
question : 

Do you think that there is need for any legislation that has as its 
objective, placing restrictions upon the political education or action 
program of American organized labor as it is practiced today ? 

Mr. Hayes. Absolutely not. I do not believe it is necessary or 
should be considered so. 

Senator Morse. Do you think that any legislation that would seek 
to restrict the rights of leaders of unions and the rights of the rank- 
and-file members of unions as citizens to take a very active part in 
American elections in order to protect the legitimate rights of labor 
would be action that interferes with democratic processes in this 
country ¢ 

Mr. Hayes. I believe it would be undemocratic. I believe it would 
be contrary to the basic concepts of our kind of government. 

Senator Morsr. Mr. Chairman, in keeping with the request I made 
in connection with previous witnesses, I make the same request that 
the Senator from Oregon or any other Senator on this committee shall 
have the right to ask the staff to submit to Mr. Hayes or Mr. Goldberg 
any list of questions or requests for further information and that the 
record will be kept open for a sufficient length of time so that replies 
to those inquiries may be made for the record. 

Senator McNamara (presiding pro tempore). So ordered. 

Mr. Hayes. We will be very happy to provide them. 

(See exchange of correspondence, appendix, p. 1426.) 

Senator McNamara. Senator Purtell? 
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GOVERN MENT CAN HELP UNIONS 


Senator Purrey. I think, Mr. Chairman, the witness has been most 
patient. We have had him here now for several hours and he has 
been most cooperative. and I do not intend to ask any more questions 
because this is an extremely wide field and you have been very helpful 
and I want to thank you for it, for your forthright and able presenta- 
tion and you have been a great help to us. 

I want to thank you and also your associates who are trying to doa 
job and I am sure are heading in the right direction in doing a job to 
make the union movement even a better movement, and I want to say, 
however, that you recognize, you have indicated, that you are charged 
with a great deal of power today; you have it, and you are ch: wrged 
with an equally great responsibility, and certainly I know you and the 

vast majority of union le: idership is trying to discharge that responsi- 
bility ably and well. 

I think these are fields in which we can help you. 

Mr. Hayes. Thank you, sir. 

Senator Purret.. I do not think we should ever consider punitive 
legislation nor do I think that the labor movement should be pointed 
out at this time as being open to that type of legislation. 

We want to be helpful, and I think we can be, and I thank you for 
being here. 

And I thank Arthur, too. 

Mr. Goupsere. Thank you, sir. 


INDUSTRIAL STATESMANSHIP OF AL HAYES 


Senator Morse. we! Chairman, I would like to say I have seen Mr. 
Hayes work before; I do not think they have even opened a sweat 
gland. 1 have seen them where the going has been very tough and 
before this committee. But I certainly agree with my friend from 
Connecticut that we are indebted to you for the industrial statesman- 
ship you have demonstrated here today. It is this kind of a record 
that 1s to be helpful to us in executive session when we come to make 
decisions on what should be included in any bill we should recommend, 
and I thank you for your testimony. 

Senator McNamara. The acting chairman just says amen and 
th: ank you very much. 

Mr. Hayes. Mr. Chairman, may I express to you and through you 
to Chairman Kennedy and your colleagues on the committee my very 
sincere appreciation for the considerate courtesy you have shown us. 


PROF. CLYDE W. SUMMERS 


Senator McNamara. The next witness is Prof. Clyde Summers, 
professor of law at Yale Law School. 

While he is coming up, I want the record to show the professor 
graduated from Illinois Law School, has the doctor of jurisprudence 
degr ee from Columbia Law School, was previously on the faculty of 
the University of Toledo, the University of Buffalo Law School, and 
Cornell University, and is now at Yale Law School. 

Professor Summers is a recognized authority on labor law and the 
trade union movement. He has written extensively on the subject. 
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He served as a member of an informal committee advising Chairman 
Kennedy during the past fall. 

Most recently he has been serving as chairman of the New York 
State Commission on Improper Labor and Management Activities. 
Professor Summers? 

We are glad to have you here, sir. I am sorry for the delay. I 
note you have a prepared statement. You may proceed in your own 
manner. 


STATEMENT OF CLYDE SUMMERS, PROFESSOR OF LAW, YALE LAW 
SCHOOL 


Mr. Summers. I am Clyde Summers, professor of law at Yale 
University. Senator Kennedy has invited me to appear and testify 
on the various proposals which are now before you. 

I must apologize that the pressure of time has made impossible 
the preparation in adequate number of copies what I have to say, 
but I hope there will be enough copies for the Senators present. 

These proposals before this committee cover a broad area and deal 
with a multitude of unrelated problems. 


rESTIMONY CONFINED TO INTERNAL AFFAIRS OF UNIONS 


I would like to confine this opening statement to a discussion of 
those problems relating to legislation which seeks to regulate the 
internal affairs of unions. 

Your task in this area is exceedingly difficult. The revelations of 
the Select Committee on Improper Practices in Union-Management 
Relations have raised a hue and cry for legislation, but these revela- 
tions have added little to our understanding of the problem except 
in certain limited areas. 

To cure these known and unknown ills, a wide variety of patent 
medicines have been concocted. Some may be only disguised aspirin 
or castor oil, others may be miracle drugs but with harmful side 
effects. 

NEW YORK STATE COMMITTEE 


My awareness of the difficulty and sensitivity of your task is more 
than academic. Last September, Governor Harriman, recognizing 
the need to eliminate racketeering and other oppressive practices, 
named a committee to study the problem and make recommendations 
for legislation at the State level. 

As chairman of that committee I have spent 7 months wrestling with 
this problem. Our committee has spent hundreds of hours evaluating 
proposals and discussing them with representatives from labor, man- 
agement, and government. 

Yet all we have been able to produce thus far are recommendations 
dealing with financial practices of unions and union officers. T sym- 
pathize with your mandate to produce a bill within the next 5 weeks. 


THREE PARTS OF TESTIMONY 


This statement is divided into three main parts: First, a statement 
of some basic guiding principles which it seems to me must be fol- 
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lowed in developing any legislation dealing with internal union af- 
fairs and how these apply to certain proposals now before you. 

Second, a more detailed evaluation of proposals requiring disclosure 
of union finances and preserving the integrity of union funds. 


Third, a discussion of some of the critical problems in legislating 
for union democracy. 


GUIDING PRINCIPLES IN DEVELOPING LEGISLATION 


Now for the first area: Evaluating proposals for legislation in this 
area isextremely difficult. 

The task is complicated, and differences are aggravated by a failure 
to make explicit the standards which we use to measure various pro- 
posals. I would suggest that at least four basic standards should be 
used. 

1. SEPARATION FROM UNION EMPLOYER RELATIONS 


First, legislation dealing with internal union affairs should not 
touch the collective-bargaining process. The primary concern of leg- 
islation in this area is the protection of the rights of the union member 
within his union. This should be kept clearly divorced from the union- 
e ee r relationship. 

The fact that a union denies certain rights to its members should not 
be used as a trigger to disrupt the collective-bargaining process, af- 
fect the relative bargaining strength of the union, or curtail the eco- 
nomic measures available to the parties. 

The need is to protect the member’s rights in an effective union, not 
to destroy his rights by paralyzing his union. 


DEPRIVING UNIONS OF RIGHTS UNDER LAW 


One of the common provisions in bills now before this committee is 
one to deprive offending unions of their rights under the National 
Labor Relations Act. 

The administration bill, S. 3097, in section 304 (b) provides that a 
union which, for example, fails to certify that it elects its officers by 
secret ballot is ineligible— 

* * * to obtain or retain a certification or other recognition as representative of 
his employees; and (ii) to institute, or to request, or obtain any relief or redress 
* * * under the act. 

This does not give the union member a secret ballot. What it does 
is to place in the hands of the employer a weapon with which he can 
disrupt bargaining and destroy the union. 


LOSS OF ANTITRUST EXEMPTION 


Senator Knowland’s bill, S. 3068, in section 412 (a) goes even 
further in this direction. It provides that if union officers refuse 
to follow the mandates of a referendum concerning, for example, 
“support of political or ideological causes,” the union shall not “be 
considered the representatives of employees” and shall lose all ex- 
emption under the antitrust laws. 

Without digressing to explore all the potentialities of these pro- 
visions, they give the member no rights but instead deprive him of 
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his collective-bargaining representative and make the union open 
game for the employer. 

Senator McC ellan’ s bill, S. 3618, would place the mark of Cain on 
a union which failed to comply with any one of the sweeping provi- 
sions required to be incorporated in the union’s bylaws. 

Under this bill, even the commencement of proceedings, possibly 
initiated by the employer, would suspend all proceedings to enforce 
the union’s rights under the National Labor Relations Act. 


EMPLOYERS NOT GOOD POLICEMEN OF UNION AFFAIRS 


Such provisions as these ignore the hard lesson taught by the Taft- 
Hartley Act that employers should not be made policemen of internal 
union affairs. They are not only the most disliked policemen, but 
are among the most unreliable. Sensible employers do not want to 
be embroiled in the union’s family fights. Corrupt or antiunion em- 
ployers will use their power to destroy the member’s rights or the 
union’s life. 

The process of collective bargaining may also be disrupted by pro- 
visions requiring referendum vot ing on collective contracts. Senator 
MeClellan’s bill would require a vote 30 days prior to the effective 
date of the contract. 

If no agreement were reached 30 days prior to the expiration date 
of an old contract, this would seem to create a gap between contracts, 
in which there was no contractual relationship between the parties. 

If a strike were in progress, it would seem to prevent any settle- 
ment agreement from being immediately effective. 


VOTES ON COLLECTIVE CONTRACTS 


Requiring votes on collective contracts seems to me to have a deeper 
flaw. Although I personally believe that such votes are highly de- 
sirable in most circumstances, to require them in all cases may upset 
established bargaining practices. If a union, through democratic 
processes, has chosen to delegate binding authority to its negotiating 
committee or give final approval power to its executive board, this 
may reflect a real need born of experience. 

The law ought not lightly upset that chosen method of bargaining. 

If there is fear that union officers will make contracts which the 
members disapprove, the better cure would be to insure democratic 
choice of officers and avoid interference with the making of collective 
agreements. 


2. LEGISLATION SHOULD BE KEPT TO A MINIMUM 


The second basic standard, I would suggest, is that legislation deal- 
ing with internal union affairs be kept to a minimum. 

The burden is on those who propose legislation to show a substantial 
proven need. Even more important, the precise points of need should 
be carefully defined and any legislation should be narrowly confined 
to those precise points. 

It seems to me that the bills of Senator McClellan and Senator 
Knowland, in their whole tenor and approach, violate this basic 
principle. 
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Senator McClellan’s 20-page schedule of mandatory constitutional 
provisions goes far beyond any proven needs. More critically, that 
bill would place the Government in the position of writing union 
constitutions. I have never been overly impressed by fears in this field 
of the camel’s nose in the tent, but this, if you will permit me to say, 
this right of having the Government write up constitutions, would be 
to putting the pig in the parlor. 

Senator Knowland’s bill would, among other things, require all 
officers to be elected by popular vote, provide for recall votes, and 
for referendums on a wide range of issues. It may possibly be that 
electing international officers by popular vote rather than by delegates 
is preferable, as Mr. Hayes has suggested this is the case in the 
machinists union. 


VALUE OF CERTAIN PROPOSALS QUESTIONED 


It may be that the availability of recall of officers or referendums 
on various issues would have some beneficial value. However, there is 
certainly no clear evidence yet developed that these are so essential 
or of such substantial value as to justify legally imposing these on 
unions. 

Similarly, I doubt whether there is sufficient proven need to justify 
the requirement in Senator Ives’ bill, S. 2925, that all votes on impor- 
tant issues in local unions be by secret ballot. 

The administration bill, S. 3097, in section 102 (b) requires unions 
to file information concerning many of its internal procedures and 
practices. It seems to be appropriate to ask the question: Just what 
purpose does this serve ? 

Is this information of any real value, or is it merely a collection 
of things which someone thought it might be nice to have ‘ 

Perhaps this is a quibble, for the burden on the union to provide 
most of this is not great. 

However, subsection (1) requiring “every separate rule, resolu- 
tion or minute, or other official document which governs membership 
in the organization, internal rights and responsibilities of members 
or responsibilities of the organization or its officers to members” 
creates a real burden and requires justification beyond mere curiosity. 

If the real purpose is to provide an opening for the Secretary to 
investigate these matters under section 303, let it be stated directly 
instead of being approached crabwise, in this fashion. 

Let it at least not be a continuing burden and threat to the union. 

These provisions which have been specifically mentioned are only 
a few samples used here to illustrate what I mean in urging that legis- 
lation be narrowly limited to meet proven needs. Legislation in this 
area is untested by experience. It touches matters most sensitive 
and difficult. Caution. suggests that we feel our way step by step. 


3. LEGISLATION MUST ENCOURAGE SELF-CORRECTION 


The third basic principle in evaluating legislation is that it should, 
whenever possible, encourage and strengthen self-correction. . The 
AFL-CIO, by its adoption of the codes of ethical practices and. its 
demonstrated determination to eliminate corrupt elements, has made a 
signal contribution. 
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Furthermore, many top leaders of international unions have taken 
vigorous action to eliminate abuses and correct. injustices at the local 
level. The law should implement and not circumvent such self- 
regulation. 

Whenever possible, the law should not intervene until the union 
has had reasonable opportunity to take corrective action. In none 
of the proposals is there any requirement that available appeals 
within the union be used. If a local union wrongfully expels a 
member, fails to conduct an election properly, or otherwise miscon- 
ducts its affairs, the parent union should have some opportunity to 
correct the miscarriage before the law steps in. The time allowed 
for the union to act should be closely limited, but the union should 
be given first chance. 

The Upholsterers Union and the United Auto Workers have explic- 
itly recognized one of the most serious problems in internal union 
affairs—the lack of a genuinely independent judiciary. To meet 
this they have established impartial public review boards to which 
aggrieved members can appeal. Senator Kennedy’s bill, S. 3454, 
by the provisions of section 204, encourages the establishment of such 
independent tribunals. 

One of the serious handicaps in unions cleaning their own house 
is the lack of adequate investigating powers to discover and prove 
violations of the codes of ethical practices. The broad investigatory 
powers vested in the Secretary of Labor by section 303 of the ad- 
ministration bill might be used constructively by providing the nec- 
essary evidence on which the AFL-CIO could take remedial action. 

I should add here that unless the intention is that they should be 
used constructively in this fashion, then it seems to me they are far 
too broad in their sweeping provisions to be justified. 


4, LEGISLATION SHOULD BE CORRECTIVE, NOT PUNITIVE 


The fourth guiding principle is that. enforcement measures should 
be directed against those personally responsible, and should be cor- 
rective rather than punitive so far as possible. 

If elections are to be regulated, enforcement should be by invali- 
dating the improper election, as in the Ives bill, and ordering a new 
one in compliance with the statute. If receiverships are to be lim- 
ited, then abuses should be corrected, as in the Kennedy bill, by 
ordering the parent union to cease and desist and to take such affirma- 
tive action as will restore autonomy to the local union. 

Punitive measures should be aimed at the individual offenders 
whenever possible, and not inflicted on the union as an organization. 
That is to punish the entire membership for the misdeeds of the 
officers. Experience under the non-Communist affidavit provisions 
of Taft-Hartley makes this lesson plain. 

Yet, three of the major proposals before this committee punish 
violations or defaults by not only stripping unions of their status 
and protection under the National Labor Relations Act but also de 
priving them of their tax-exempt status under the income-tax law. 

If union officers refuse to file required financial reports or fail to 
maintain adequate records of account, they are the ones who should 
be punished. Innocent members should not have their union’s funds 
depleted by the removal of tax exemption. 
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Apart from the snarl of legal problems raised by denying unions 
tax exemption, such a method of enforcement is wholly improper. 
It has no conceivable relevance to the problems involved, and it con- 
verts the income tax into a club wielded against the innocent to induce 
them to reform the guilty. 

These four standards or guiding principles do not provide any 
blueprint for legislation, nor are they intended to be exclusive. They 
are offered here in the hope that they may be helpful in evaluating 


proposals now before the committee and in developing the legislation 
which you ultimately recommend. 


REGULATION OF FINANCIAL PRACTICES 


Now I would like to turn to the problem of regulating the financial 
pene of unions and union officers. In this area, investigations 
y the select committee have revealed in reasonably clear outline the 
practices and devices which have been used by some union officials 
to exploit their position for personal gain. In this area, it seems to 
me, the need for legislation has been demonstrated, and we have 
adequate understanding of the problem to develop legislation to meet 
the specific evils. 

My recommendations in this area are based on those set forth in 
the interim report of our New York committee which has been given 
you, and at this time I would like to see that all the members of the 
committee have copies of this report. 

Senator Kennepy (presiding). We will make that report an ex- 
hibit. 

Mr. Summers. Yes. 

(The document referred to will be found in the files of the sub- 
committee. ) 

Mr. Summers. These are recommendations based on a number of 
months and many hours of consideration by the committee, which was 
appointed by Governor Harriman. 

These recommendations, although they are specifically designed to 
meet the needs in New York, are in the main equally applicable on 
the national level with minor changes. Therefore, I would like to 
outline for you the recommendations set forth in that report, com- 
paring them with the various bills now before you. 


UNION OFFICIALS REGARDED AS TRUSTEES 


The underlying premise of these proposals is that union officers 
and representatives are trustees, obligated to conduct the affairs of 
the union for the benefit of the members. In administering the funds 
and affairs of the union, they owe a strict fiduciary obligation of un- 
divided loyalty to the members. They should, therefore, be bound 
by legal standards of conduct similar to those now imposed on trustees, 
agents, and corporate directors, but adapted to meet special aspects 
of their relationship and the needs of the union. 

From this basic premise certain logical consequences follow. Trans- 
actions or business activities, which create on the part of a union 
officer any possible conflict of interest with his fiduciary duties as a 
workers’ representative, should be prohibited and all persons par- 
ticipating in the transaction should be held equally responsible. 
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REQUIRED FINANCIAL ACCOUNTABILITY 


Union officers should be required to account fully to the members 
as to their handling the funds and affairs of the union. This account- 
ing should be supported by books and records adequate to enable the 
members to determine their accuracy and honesty. 

To us the requirement that unions file financial reports was based 
not on any supposed interest of the public, but on the right of the 
union members to know how the affairs of their union were being 
conducted. Public disclosure may help deter officers who are tempted, 
and it will remove the unjustified suspicion that unions have some- 
thing to hide. However, the primary concern is protecting the union 
member’s right to know. 

Requiring unions to file financial reports and to maintain minimum 
accounting standards raises certain difficult questions which I would 
like to discuss. 

1. EXEMPTION OF SMALL UNIONS 


First, who should be reached by these requirements? Evidence in 
New York indicated that some of the most serious problems arose in 
smal] unions and fly-by-night pseudounions. Therefore, we felt it 
necessary to require all unions to comply. This, however, seems to 
be a local problem and not of national importance. Federal legisla- 
tion could well exempt unions of less than 150 or 200 from these 
requirements. 


2. FLEXIBILITY IN REPORTING REQUIREMENTS 


Second, how detailed should the required statements and account- 
ing standards be? The real danger of unnecessarily burdening unions 
can be lessened by two devices. The statute should prov ide for the 
creation of an advisory committee of representatives from unions to 
participate in preparing the report forms and the accounting stand- 
ards. 

In addition, the statute should allow for flexibility so that varying 
forms or standards might be designed to fit the varying size and 
structural character of unions. Requiring financial statements to be 
certified by a certified public accountant seems to me to place an un- 
due burden on smaller and financially hard-pressed unions. 


3. SANCTIONS DIRECTED TO INDIVIDUAL OFFICERS 


Third, how should these requirements be enforced? Preferably, 
sanctions should be directed toward the individual officers who are 
responsible for keeping the financial records and preparing such 
statements, not against the union as an organization, unless the union 
has affirmatively determined not to « omply. 

I believe it is possible to design statutory language to achieve this 
objective. Certainly, violations should not be punished by depriving 
the union of full protection under the National Labor Relations Act 
or in any other way impeding its representing of employees for col- 
lective bargaining or using economic action to enforce its demands. 
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4. RIGHTS OF UNION MEMBERS TO INSPECT BOOKS 


Fourth, what rights should union members be given to inspect the 
books ¢ Certainly there are dangers that employers will use a union 
member as a front to pry into the union’s finances. However, there 
is a basic right in the union member to know how the union’s financial 
affairs are being conducted. 

This is not the right to satisfy idle curiosity, harass the organiza- 
tion, or embark on fishing expeditions. It is simply the right to de- 
termine whether union officers are faithfully discharging their re- 
sponsibilities. 

It seems to me that an appropriate solution is to require the union 
member to show reasonable cause to some designated legal authority 
such as the Secretary of Labor. The right to inspect should be 
limited to reasonable times and places, and should be at his own 
expense, This, it should be noted, would give union members no 
more rights than are now accorded minority stockholders in a 
corporation. 


5. EMPLOYER REPORTS 


Fifth, to what extent should equivalent reports be required of em- 
ployers? Our committee felt that in New York many of the same 
reasons for imposing requirements on unions applied to employer 
associations engaging in collective bargaining. This had special mean- 
ing in New York, for there are more than 800 such associations now 
operating in the State. 

The reasons which we relied on for requiring unions and em- 
ployers’ associations to file financial reports, however, do not apply 
to individual employers. But there may be other felt needs or useful 
purposes to be served by requiring certain reports from employers. 

President Meany, in his testimony before this committee, suggested 
that employers be required to disclose their expenditures in the field 
of labor relations. That has been repeated by Mr. Hayes today. 
That is my understanding of what he said on this point. 


UNSCRUPULOUS MIDDLEMEN 


Revelations of employer malpractices and the use of unscrupulous 
middlemen to give weight to this suggestion. However, an explicit 
proposal on this point should be weighed not with the specious logic 
that what is sauce for the goose is sauce for the gander, but on the 
basis of its need and usefulness in solving a proven problem. 

The recommendations of our committee in New York went beyond 
financial reporting and sought to reach particular transactions which 
create on the part of union officers or representatives any conflict 
between his personal financial interest and the full performance of 
his fiduciary duties as a worker’s representative. 


DISCLOSURE OR PROHIBITION 


Such transactions may be reached in two ways. They may be 
explicitly defined and staieshanile prohibited. On the other hand, 
the statute could simply require disclosure and leave to the union 
members the power to take such action as they see fit. 
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The disclosure method has the advantage of leaving in the union’s 
hands the power to regulate the conduct of its own officers. How- 
ever, disclosure inevitably requires union officers and representatives 
to lay bare to the public a wide range of their personal financial 
affairs. 

Our committee weighed the competing values and decided that for 
purposes of State legislation, it was preferable to prohibit the trans- 
actions outright and avoid the Saettasiogeaal disclosure requirements 
and invasion of the privacy of union officers. 

The considerations seem to me to be nearly evenly balanced. Use 
of both methods may be appropriate. Thus in the Kennedy bill, 
section 105 explicitly prohibits loans over $2,500 to union officers or 
any loans to business firms in which an officer is interested. Section 
102 requires disclosure of certain other transactions which create 
potential conflicts of interest. 


FEDERAL DISCLOSURE LAW, STATE ENFORCEMENT 


1 might add here a third possibility, that it may be appropriate 
that the Federal Government should enact disclosure requirements 
and leave to the States the function of enforcing, as they traditionally 
have, the fiduciary obligations of those who stand in a trust rela- 
tionship. 

Senator Kennepy. I am not going to ask a question, but will you 
just a your last sentence there before leaving the States. 

Mr. Summers. My feeling on this point is that there is room in this 
area for both Federal and State legislation, and it may be appropriate 
that Federal legislation may be limited to requiring disclosure of 
transactions, which create conflicts of interest, such as in section 102 
of your bill, and leave to the States the job of explicitly prohibiting 
and enforcing sanctions against those who enter such transactions 
for the enforcement of fiduciary obligations, whether of trustees or 
agents or corporate directors which have been traditionally in the 
hands of the State, and it seems to me appropriate that in the main 
it be left there. 

Does that answer your question ? 

Senator Kennepy. Yes. 


CONFLICT OF INTEREST 


Mr. Summers. One of the most difficult problems in enforcing the 
fiduciary obligation of union officers is in defining transactions which 
create a conflict of interest. 

Broad provisions such as those in section 201 of the administration 
bill, without more explicit guides, may prove inadequate on the one 
hand or a dangerous trap on the other. 

Comprehensive definition of all transactions which constitute a 
conflict of interest is impossible. However, certain types of improper 
transactions can and should be explicitly defined, thereby giving as 
much clear guidance to the courts and to the parties as possible. 

Furthermore, these definitions make possible the explicit statement 
of certain exceptions which should be permitted. 

Our committee sought to spell out six types of transactions which 
created improper conflicts of interest. I will not attempt to discuss 
these here in detail, for they are set forth fully in our report. 
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SIX TYPES OF IMPROPER TRANSACTIONS 


‘The six transactions thus defined are briefly : 

(1) Investments by union officers in businesses bargaining with 
the union ; 

(2) Investments by union officers in businesses dealing with the 
employers with whom the union bargains; 

(3) Investments by union officers in businesses which sell to or 
buy from the union; 

(4) Payments, loans, or gifts by employers to union officials; 

(5) Loans of union funds to union officers; and 

(6) Investment of union funds in businesses bargaining with the 
union. 

For each one of these specific exc eptions were carved out to prevent 
undue restrictions on union officers and to permit legitimate transac- 
tions. Additional flexibility was provided by authorizing the indus- 
trial commissioner power to approve in advance transactions which 
he finds will promote the best interests of the union and its members. 


REACH OF LAW FQUALLY TO ALL 


One of the basic principles from which we proceeded was that the 
law should seek to reach equally all who participate in such pro- 
hibited transactions. Legislation should reach those employers and 
their agents who act in collusion with union officials or actively induce 
breaches of trust to betray and exploit their employees. 

It should reach outsiders who knowingly share in the ill-gotten 
gains of faithless union officers. 

We, therefore, recommended that any person who knowingly par- 
ticipated in transactions which violated the union officer’s fiduciary 
obligation should be held jointly and severally liable for any losses 
suffered by the union or any profits obtained by parties knowingly 
participating in the transaction. 

Enforcement of the fiduciary obligation should be directed against 
the individual officers who abuse their trust and those who act in col- 
lusion with them, not against the union as a functioning organization. 
The objective should be to preserve and restore the integr ity of union 
funds and to strip those who have profited from the tainted transac- 
tions of their ill-gotten gains. 


LEGAL REMEDIES SHOULD BE CORRECTIVE 


The legal remedies should be corrective and not punitive. After 
extended consideration we concluded that criminal sanctions were 
not appropriate. Such transactions may be entered into without any 
acute awareness of the conflict of interest involved. There may be no 
intent to exploit for personal profit at the expense of the welfare of 
the employees whom the union officer represents. The duty is, like 
Caesar's wife, to be beyond reproach, but transgressions unintended 
should not be a path to prison. 

In this connection, we deliberately rejected as inappropriate the 
wording of section 302 (a) of Taft- Hartley which would make eve 
gift by an employer to a union representative a crime regardless of the 
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purpose or effect of giving the gift. We believe that such gifts be- 
yond a nominal amount create a : conflict of interest, but they should 
not subject the giver and the taker to criminal penalties. 


LEGAL FEES 


One of the primary methods of enforcing the fiduciary obligation 
is by civil suits brought by a union member in a representative capac- 
ity. In such suits we recommended that the union member should be 
entitled to costs and reasonable attorney fees only out of the money 
or assets recovered in such suit. 

The administration bill which would permit allowing : attorney fees 
if the action was “instituted in good faith and proper purposes” pro- 
vides an unnecessary and potentially dangerous invitation to 
harassing litigation. 

We recognized the problem of protecting union members who were 
financially unable to initiate legal action or who were intimidated 
from enforcing their rights. To meet this, we recommended that 
the industrial commissioner be empowered to initiate proceedings 
for discovery and disclosure, and to bring in the name of the State 
and on behalf of the union members any ac tion for breach of fiduciar y 
obligation which the union or its members could bring. 

This only sketchily outlines the recommendations of ‘the New York 
committee and deals briefly with some of its more significant features. 
Legislation along these lines, we believe, strikes most directly at the 
abuses recently revealed, it will not seriously interfere with the union’s 
freedom to govern its internal affairs, and will not disrupt collective 
bargaining. Such legislation is a minimum program but will effec- 
tively re reach substantial proven needs. 

It can and should stand alone. 

I would again emphasize that although these recommendations were 
made for the State of New York, it seems to me that these recom- 
mendations in their general outlines have equal applicability for 
Federal legislation. 

I want to turn, third, to certain problems concerning union 
democracy. 


PROBLEMS CONCERNING UNION DEMOCRACY 


Proposals which seek to regulate the democratic processes within 
unions raise a range of problems and considerations of an entirely 
different dimension. On these I have no affirmative proposals to 
recommend. Iamstill seeking answers. 

Therefore, all I shall try to do is outline certain important con- 
siderations which should be kept in the foreground in determining 
what if any legislation should be proposed. 


1. COMPLEX STRUCTURE OF UNIONS 


First, the structure of unions is exceedingly complex and their 
organizations and practices are widely varied. There is a danger 
that legislation will seek to force unions into standardized molds 
which are not only contrary to their deep-rooted traditions but con- 
flict with their legitimate needs. 
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For example, Senator McClellan’s bill requires that local officers 
be elected at a meeting of the local union. In some of the seamen’s 
unions and other unions elections are by mail ballots because the 
nature of the work prevents many union members from being present 
at any paritcular union meeting. 

I would add here in the steelworkers union, where people work 
three shifts, if one were to have elections at a union meeting, the union 
meeting would have to be at least 12 hours long. 

The administration bill requires that local officers shall be elected 
by secret ballot, overlooking that in some amalgamated local the elec- 
tion may be by delegates. Senator Knowland’s bill limits receiver- 
ships of local unions to 1 year even though the affairs of the local 
may be so disrupted or disintegrated that it is not prepared to function 
effectively. 

WARNING ON DISLOCATIONS AND HARDSHIP 


I will not belabor this point by attempting to go through each bill 
systematically. The warning is clear that legislation based on stereo- 
types and without intimate knowledge of ‘the variations in union 
structure and practices is bound to cause dislocations and create 
hardships. 

It seems to me that at the very least any legalization recommended 
by this committee touching these areas should be distributed to all 
international unions and they should be given ample time to comment 
on the impact which this would have on their practices and procedures. 

I would volunteer here there is probably no person in the country, 
inside or outside the labor movement with adequate knowledge of the 
wide range of practices in unions to be able safely to say that certain 
legislation will not create hardship at some particular moment in some 
particular unions. 


2. STATE JUDICIAL PROTECTION 


Second, the State courts have developed a substi untial body of case 
law in this area. New Y ork, for example, has over 300 reported cases 
dealing with internal affairs of unions. These decisions have developed 
common law rules and judicial policies governing problems of admis- 
sion, expulsion, elections, receivership of loc: ils, and secession of locals. 

The courts through this body of law now give at least some degree 
of protection to ther rights of union members and the democratic process 
within unions. Any “legislation should be framed with reference to 
this body of law which now exists. 

Most import: int, in my judgment, is to avoid legislation which may 
give a regressive thrust to the law as it is now developing. 

For example, Senator Knowland’s bill in section 408 purports to 
protect union members against unjust expulsion from the union. How- 
ever, the only test applied i is whether the expulsion was in compliance 
with the union’s constitution or bylaws. 

This restates and gives new life to the the feudalistic rules now being 
openly repudiated by the courts that the union member has only those 
rights stated in the union constitution. The enactment of such a rule 
by Congress would not only give no added protection but would encour- 
age State courts to turn the clock back. 
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Judicial protection of those rights which are basic to the democratic 
process in unions has come with slow and faltering steps, but the 
movement is forward. Legislation ostensibly designed to help can 
unwittingly hinder. 


3. SECTION 8 (A) (3)—JUDICIAL INTERPRETATION 


This is exactly what has resulted from the Taft-Hartley Act. The 
proviso of section 8 (a) (3), prohibiting the discharge of an employee 
under a union shop clause for any reason other than nonpayment of 
dues, was avowedly designed to protect the job rights of union mem- 
bers who were denied admission or expelled from the union. 

However, the creation of this Federal right has cast the dark cloud 
of preemption over the power of State courts to protect either the job 
rights or membership rights of excluded or expelled members. 

The question of the te preemptive effect of section 8 (a) (3) is now 
before the Supreme Court, having been argued but not yet decided. 
It would be an ironic footnote if this provision which sought to pro- 
tect individual rights should serve to weaken them. It would be 
tragic if Congress should now unwittingly compound the error. 


UNION FUNDS AND FINANCIAL PRACTICES 


In conclusion, it seems to me, that the area in which responsible 
and effective legislation can now be adopted is in protecting the in- 
tegrity of union funds and regulating financial practices of unions 
and union officers. Such legislation can stand independent of other 
areas and be considered on its own merits. Asa wuide for such leg- 
islation I submit the recommendations set forth in the interim report 
of the New York committee, for your consideration. 

Beyond this, I am not prepared to affirmatively recommend legis- 
lation concerning internal union affairs. I regret that the most that 
I can do is to offer you some general guides and emphasize some basic 
considerations which may help you in evaluating the proposals which 
come before you. 

Thank you. 

Senator Kennepy. Professor, I am sure I speak for everyone in 
thanking you for that very fine statement. 

Your last comment about feeling unable to offer suggestions in 
dealing with these matters is very timely. I am afraid many of 
us here walk with ignorance in all these fields. After your experience 
in New York you “confine your recommendations to the question of 
just improving the financial reporting. 

Mr. go MMERS. Yes. 

Senator Kennepy. I wonder if you have looked over the bills that 
I introduced ? 

Mr. Summers. Yes, sir, I have. 


CONFLICT OF INTEREST——-REPORTING REQUIREMENTS 


Senator Kennepy. We have one dealing with conflict of interest. 

Mr. Summers. Yes. 

Senator Krnnepy. I do not know whether you recall the provision, 
which would forbid loans over $2,500. I believe you mentioned it in 
your testimony. 
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It would provide that the union employee or union official must 


disclose any holdings which he has in a company, the employees of 
which he represents. 


Mr. Summers. Yes. 

Senator Kennepy. Mr. Meany and some others have felt that was 
requiring a financial disclosure from union officers that was rather 
unreasonable. 

Do you think it would be better, rather than requiring this dis-. 
closure, to require all officials to make a report even though they do 
not have anything to disclose or that it would be better to just pro- 


hibit it by law? Then you would not require a disclosure by any of 
them or report by any of them. 


DISCLOSURE OF QUESTIONABLE TRANSACTIONS 


Mr. Summers. Well, as I said in the statement, it seems to me that 
the choice between these two methods is rather evenly balanced. The 
disclosure which is required in your bill under this section which 
requires union Officers to file, it seems to me is as narrowly confined 
as the disclosure can be. 

Certainly it requires no disclosure beyond the kind of transactions 
which are at least subject to question and at the very least the union 
members ought to have a right to know. 

The disclosure which is required there, it seems to me, goes in no 
measurable degree beyond transactions which are now prohibited by 
the code of ethical practices. 

It seems to me that it might be quite appropriate in terms of help- 
ing the unions to enforce their own rules to enforce the code of ethical 
practices to require this disclosure so that the ethical practices 
committee can take action. 

I should only say that the method of disclosure and the method of 
prohibition are nearly evenly balanced. We felt that from the stand- 
point, at least of State legislation, we would prefer to define them as 
conflicts of interest which would be breaches of the fiduciary obliga- 
tion, and would thereby create the civil liability and the rights i in the 
union members to take corrective action in the courts. 

I think that is the most that I can say. 

Senator Kennepy. We might get around Mr. Meany’s feeling that 
ve were demanding a financial ‘statement from everyone, if such a 
transaction was merely prohibited. Therefore you would not require 
disclosure but just make it illegal. 

After all, it happens only in a fraction of the cases. 

Mr. Summers. Yes. 


CONFLICT OF INTEREST—DEFINITION 


Senator Kennepy. As long as you defined it correctly, it would be 
all right. One of the problems might be where an international officer 
or one of the heads of the unions, on the general council or general 
board or executive council or the ethical practices committee, might 
hold some interest in a business that might require disclosure, but that 
is not our intention. 

Mr. Summers. Yes, sir. 








608 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


Senator Kennepy. It does present some drafting problems. 

Mr. Summers. I should say the proposals as they are worded in your 
bill, it seems to me, require a disclosure which is quite narrowly con- 
fined, and in my judgment does not create an undue burden. I have 
personally a certain objection to the constant need to lay bare one’s 
private affairs before the public, and perhaps this explains the con- 
clusion we had in New York but I think the considerations raised are 
nearly equal. 

Senator Kennepy. I am not a lawyer and therefore I am not famil- 
iar with the effect of the 300 New York cases in developing common 
law rules. 

Would you just comment briefly on what protection that gives 
which would make it necessary for us to consider it ? 


1. DENIAL OF ADMISSION TO UNION 


Mr. Summers. Let me just simply state in the most general terms 
but it may be helpful: First, under the New York case, a member who 
is wrongfully denied admission to the union cannot be discharged 
under a closed-shop contract. 

Thus when the bartenders union refused to admit a woman to mem- 
bership, so she would be a barmaid, and attempted to compel her dis- 
charge under a closed shop contract, the New York court held that 
it could not do so. 

So that the job rights of members are protected. 

On this I would s say the New York courts have simply denied any 
preemptive effect of the Federal law, so this rule is still enforced 
under the New York courts. 


2. EXPULSION FROM UNION 


Second, if a man is expelled from a union in New York it makes no 
difference what is in the union constitution concerning the procedure 
by which he is to be tried, the courts will require at least the minimum 
standard of due process, so that he will be given more than the union 
constitution may grant him. 

If he is expelled for various purposes such as circulating literature 
in a union election campaign, even though the union constitution may 
permit expulsion on that point, the New York courts will say that 
that provision of the union constitution is void as against public policy 
and order him reinstated with back pay, not only in his job but in the 
union itself. 

3. IMPROPER ELECTIONS 


If a union election is improper, a union member who feels that it 
has been improperly conducted may go to the court and ask to have 
the election vacated and there are a number of cases in which such 
elections have been vacated, and in some instances the court has then 
ordered an election held under the supervision of officers of the court 
in order to insure a fair election. 


4. TRUSTEESHIPS 


In the trusteeship cases, the New York law is relatively clear, and 
that is no trusteeship be imposed without there having been provided 
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a fair hearing, at least at the time either at the time the trusteeship 
was imposed or relatively shortly thereafter so that even though the 
union constitution permits trusteeships to be imposed without notice 
or hearing, the courts will require a hearing. 

Senator Kennepy. Is that State law / 

Mr. Summers. That is State law. That is under the common law 
cases of the State. 


COURTS’ UNWILLINGNESS TO QUESTION UNI¢ IN’S JUDGMENT 


However, I would say this: In relatively few cases have the New 
York courts been willing to go behind the union officers’ judgment as 
to whether the grounds for imposing the trusteeship were improper. 

That is, they will require a fair procedure but once the form of 
procedure is carried out, the substance will receive relatively little 
eXamination. 

The only exceptions to that I know of are those where the unions 
were so notoriously corrupt and the operation of the international 
union was so obviously one of destroying local democracy, that the 
court could not help but know what was going on regardless of what 
the union attempted to claim was going on, and in that case ordered 
the trusteeship dissolved. 

These are cases which involved the operating engineers and the 
hodcarriers. 

COMMON LAW REMEDIES 


This, I think, gives a rough summary of the body of law. I can 
try to answer any more detailed questions if you want, but it gives 
you some feeling that the common law remedies in New York are 
quite important, and in terms of the trend of decisions as they have 
been developing in the last 10 or 15 years, the courts, it seems to me, 
have given much more emphasis to the protecting of the democratic 
process within the unions and I should say this: In almost every 
if not every New York case in which a man was expelled for reasons 
which related to his exercise of his democratic rights within the 
union, the court found some excuse for ordering him reinstated 
into membership. 

And that is the reason I appeal that you must not upset this body of 
law. 

Senator Kennepy. Senator Purtell ? 


INTERIM REPORT OF NEW YORK COMMITTEE 


Senator Purrett. I want to thank Professor Summers for his 
patience in waiting the extended questioning of the witnesses who ap- 
peared before you, and I want to tell also that I appreciate very 
much your paper and I shall study it. 

I wanted to ask, however, since you mentioned it quite frequently, 
this interim report to Gov. Averill Harriman on the governors com- 
mittee 

Mr. Summers. Yes. 

Senator Purrert. Am I correct in understanding that that did not 
become law ? 

The proposals here? 
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Mr. Summers. The status of that report is that the Governor, 
Governor Harriman, has now asked the committee to prepare a draft 
of legislation, based on that report, to be submitted at the next session 
of the legislature. 

Senator Purrety. Am I correct in understanding that a bill was 
introduced and passed and vetoed by Governor Harriman as a result 
of this report; is that correct ¢ 

Mr. Summers. There was a bill that was introduced, and was 
passed, and was vetoed, and I should say the issuing of the report 
was at least the stimulus for the bill. 

Senator Purrett. But that was vetoed by the governor; is that 
correct ? 

Mr. Summers. Yes. 

Senator Purrett. Thank you very much. 

Senator Kennepy. Senator Morse? 


NEED FOR THOROUGH HEARINGS 


Senator Morsg. I want to say, Professor Summers, that your tes- 
timony this afternoon has been a great credit to yourself and of 
great aid to this committee, and I intend to come back to it many 
times in our executive sessions, particularly the interim report that 
you filed along with it, and I want to thank you for the kind of in- 
telligent record that you have made which will be of service to this 
committee. 

My chairman and I had no doubt at any time as to the desirability 
of referring this whole subject matter to this committee for hearing 
when there were those in the Senate who thought we should circum- 
vent the committee, and your testimony is all the proof we need in 
order to support the position that the Senator from Massachusetts 
and I stated on the floor. 


NEW YORK COURT DECISIONS COMPARED WITH OTHER STATES 


I have one question that goes to your discussion of the body of 
common law in this field which has been developed through some 800 
or more decisions in the New York courts. 

There may be other exceptions, but with the possible exceptions 
that you mentioned, are not these decisions of the New York court 
typical of the trend of decisions elsewhere in the country as the body 
of common law in this field being developed by other State courts? 

Mr. Summers. I would say generally; yes. 

I would add that my impression is that the New York courts are 
substantially ahead of the courts of most other States. But it is sub- 
stantially the same throughout the country, I believe. 

Senator Morsg. I would express my agreement with the observation 
you just made, but the point I wanted to make, and I thought that you 
and I as lawyers could make it in view of the question that the Senator 
from Massachusetts has raised, is that we should keep in mind in this 
committee that when we legislate, if we do legislate, a field in which 
there is a fast expanding and growing body of common-law principles 
in this field. 

We do need to keep that in mind and see to it and do not follow, as 
you suggested, the adoption of a legislative program that would be 
characterized as regressive in nature. 
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That concerns me very much, and I am very glad you made that 
point in your testimony. 

I have no more questions, Mr. Chairman. 

Senator Kennepy. Thank you, Senator. 

Professor Summers, you may not want to comment on some of the 
other proposals, but I would like to hear your judgment and give us 
your best opinion—— 

Mr. Summers. Yes, sir. 


BILLS ON TRUSTEESHIPS 


Senator Kennepy. As you may know, there have been several bills 
put in on trusteeships. 

I do not know whether you have seen the bill I have introduced which 
provides that after a year during which locals have to exhaust the 

rovisions in their union, they can then appeal to the Secretary of 
bor. 

Now there are other provisions of Senator Knowland and Senator 
McClellan’s bill that would put a definite limit of a year. This really 
is a major problem only in 2 or 3 unions, but in those 2 or 3 unions it 
is subject to abuse. With a threat hanging over some of the locals that 
they can be put into trusteeships, there is induced a certain party-line 
regularity which I am not sure we would want to encourage too much. 

Yo you think there is any need for action in this field, and if we do, 
do you think that a 1-year or a 2-year proviso, such as I have in my 
bill, requiring the international to make a justification after a cer- 
tain time has elapsed, is the best way to handle it? 


NEED FOR LEGISLATION ON TRUSTEESHIPS 


Mr. Summers. I would say that my feeling is the trusteeship prob- 
lem, although it occurs in only a few unions, is a very serious problem 
because it tends to occur in those unions in which dictatorial and cor- 
rupt practices have reached to the very center, or should I say the 
top, of the union itself? 

And the trusteeship device is a part of this whole pattern of con- 
trol and corruption of the international union by those who gain 
control at the center. 

Therefore, it seems to me that it is a problem of greater seriousness 
than one might think in terms of the numbers of unions in which 
this is involved. 

So I think the problem is serious. I am not certain, I am not yet— 
I have not yet determined in my own mind whether legislation, par- 
ticularly at the Federal level, in this field is necessary. 

There are certain problems about it that bother me in terms of 
knowing more about all the kinds of trusteeships and its burdens 
which have not, it seems to me, have been as adequately developed 
by the select committee as it might be, nor am I sure that anybody 
knows as much about this as we ought to before we legislate. 


ONE-YEAR PRESUMPTION OF VALIDITY FAVORED 


However, I would say in terms of what I know of the problem and 
assuming legislation is to be passed, it seems to me that this proposal 
in which you have a 1-year presumption of validity, and then a burden 
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on the union to prove their need for the trusteeship is the best solu- 
tion I have seen or that I could suggest, if legislation is to be had. 

I would like to make this additional comment: it seems to me that 
one of the significant portions of that bill is the provision that still 
permits the State law to be applicable so that if this Federal law does 
not provide any adequate protection or is less than the State law, at 
least a man has lost nothing, the unions have lost nothing, and we 
have not gone backwards. 

This, it seems to me, is of utmost importance. 


MOVEMENT OF LOCAL FUNDS TO INTERNATIONAL UNION 


One particular phase of that recommendation that I would, I think 

say more information is necessary—one of the provisions in that 
realm is that no funds of the local other than the normal per capita 
shall be moved from the local to the international union. 

I have heard, but have been unable to verify, that in some con- 
struction unions where a large project like an atomic-energy plant 
or a great dam or some other great project is being built, that there 
is a practice of the local union being put in rec eivership during the 
period of that construction project, ‘because a local which originally 
had perhaps a hundred members, we will say, in the Carpenters Union 
may suddenly be inflated to 15,000 members, and then the question is 
whether this union is serving the purposes of all 15,000, and who gets 
all the dues that come to this 15,000 since these are in a sense transient 
workers whose interests must be protected by the international, and 
it seems to me if this is a practice in some unions, then this rigid rule 
that no funds can be moved from the local to the international might 
‘ause hardship. 

I only suggest it is a warning for further investigation on that 
point. 

Senator Kennepy. Thank you, Professor. 


ELECTION OF UNION OFFICERS 


Now, a number of the bills, Senator Knowland’s, Senator Smith’s, 
and my own bill deal with the question of elections. 

In the first place, do you think a bill would be useful which would 
call for elections at least every 4 years, provide that the record of the 
ballots must be kept for a certain period of time after the election, 
provide that the election be held under reasonable conditions, giving 
the opportunity to nominate candidates, and provide for either a 
referendum or at least a secret ballot election for the delegates to a 
convention and for the officers? 

Mr. Summers. First, let me say that I think that the problem of 
the accuracy of the tally of the ballots, i in the casting of the ballots in 
union elections, is a relatively small problem and one of the less severe 
ones. 

On the other hand, to impose this requirement on the unions that 
they have secret ballot elections every 4 years, is a relatively heavy 
burden. 

I think that elections oftener than every 4 years should not be legally 
required, if there is to be legislation. I think that adequate room 
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should be made for delegate-type determination of decisions at all 
levels of the labor organizations as may be appropriate for as tradi- 
tional practice. 


MINIMUM STANDARDS OF FAIRNESS 


From that standpoint again I would say that the recommendations 
of your bill are, I think the best, and the one element here I would 
emphasize which seems to me of greatest importance is, if union elec- 
tions are to be regulated, then it seems to me best to state directly the 
minimum standards of fairness to be enforced and to enfor ce them 
directly. 

Let’s not have any of this sidling into the problem by having people 
certify that they have had e lections in a certain fashion and then send 
them to jail if they have not. 

This, it does not seem to me, is the proper way. The proper way is 
to set the standards and if there is a violation let union members 
complain, a decision be made, and a new election be held. 

In other words, to face the problem directly and solve it directly. 


OPPORTUNITY TO NOMINATE CANDIDATES 


Senator Kennepy. It seems to me that one of the most beneficial 
parts would not be so much the secret ballot but making sure that a 
fair opportunity were given to nominate candidates under secure 
conditions. 

We have before the McClellan committee where people attempted to 
put up other slates but were not permitted. 

At least I am not so sure of requiring the secret ballot, even in 
national conventions, as I am of making sure that every group had 
an opportunity to say their piece and nominate candidates if they 
so wished to do so. 

I would think in the Teamster locals, that it might be of some help. 

Mr. Summers. Yes;I agree. I would again put in a word of warn- 
ing in this respect: There is a recent case in New York in the Long- 
shoremen’s Union in which certain rival candidates to the existing 
powers were ruled ineligible because they had testified before the 
New York Waterfront Commission, and so on. 

These people who were disqualified by Captain Bradley went into 
a State court, and in the course of, I think, something less than a week, 
had a mandatory order that they be restored to the ballot. 

I would only suggest that Federal legislation ought not to foreclose 
that opportunity, for I seriously doubt if any Federal legislation will 
give as prompt or as effective relief as was given by the New York 
court in that particular case, so that again I “would suggest the need 
to protect State, existing State law on ‘this point. 

Senator Kennepy. | just want to go through 2 or 3 more proposals. 

Mr. Summers. Yes. 

“NO-MAN’S LAND” 


Senator KENNeEpy. One of the matters before us is the “no-man’s 
land” question. Senator Watkins and Senator Ives have bills pro- 
viding that in those cases where the National Labor Relations Board 
has not assumed jurisdiction that the States should be permitted to 
do so. 
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Mr. Summers. Yes, sir. 

Senator Kennepy. In testimony yesterday some problems were 
raised about the inadequacy of State laws or the fact that they are 
in opposition to the Federal law. 

What do you think we could do in that area? 

Mr. Summers. Well, I have studied both Senator Ives’ bill and 
Senator Watkins’ bill, and I should say I see no particular objections 
to Senator Ives’ bill. 

I think that as a general principle the existence of this “no man’s 
land” is a nearly inexplainable travesty on the American legal system 
which could never be explained by a lawyer to a layman as to how 
we could have ever done such a thing, and I think the “no-man’s land” 
must be closed. 

It seems to me that Senator Ives’ proposal is a sound one, and I see 
no serious objections to it. 

I realize that this means that State laws, sometimes State law, which 
is, in my judgment, not good State law, will be applied rather than 
Federal law. 

INCREASED APPROPRIATIONS FOR NLRB 


The answer to that, it seems to me, is not only to eliminate the “no 
man’s land,” but also to make more rigorous efforts to see to it that the 
National Labor Relations Board becomes equipped financially and 
structurally to occupy larger segments of the no man’s land. 

Senator Kennepy. We had some evidence, in fact, that the Con- 
gress has been niggardly with them. 

The question is structural. Mr. Hayes and Mr. Meany talked in 
general terms about what could be done to speed up the procedures of 
the Board. Do you have any suggestion other than for the Congress, 
of course, to appropriate more money ? 

Of course, there is a limit as to how much five men can do. In those 
smaller cases which do not affect commerce, I can understand they 


would have a large backlog and would be reluctant to assume juris- 
diction in these minor cases. 


EXPLANATION OF NLRB DELAY 


; Mr. Summers. I have no constructive recommendations to make on 
that. 

From my own experience I would suggest that at least a major 
portion of the trouble comes not from the Board but from the lawyers 
who practice before the Board who are constantly asking for delays 
and adjournments which the Board out of its politeness is willing to 
grant them, and the delays of the Board are the same as the delays of 
the law always, primarily caused by adapting to the convenience of 
the lawyers who do not order their affairs for prompt action. 

Senator Kennepy. As I understand it, Professor, based on your 
experience in New York, you suggest that we proceed affirmatively in 
the areas of better financial reporting and conflicts of interest, but 
that is as far as you would go. 

After that we are more or less on our own, not that other proposals 
do not receive your wholehearted endorsement. You do endorse legis- 
lation affecting the financial reporting and conflict of interest. We 
do have a bill which would take care of the Sheffermans. 

Mr. Summers. Yes, sir. 
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REPORTING OF LEGAL FEES 


Senator Kennepy. One of the bills provides that the employer is not 
bound to report his legal fees, which is rather an exemption for at- 
torneys of which I am not sure at this time. I don’t know that we 
cover employers’ associations which you describe. 

Mr. Summers. Yes. I would say if you don’t require the reporting 
of legal fees, you will not catch up with very many of the real offenders 
in this area. Most of them are lawyers, and I think this is one of 
the most difficult aspects of it, of the regulating, where the lawyers 
are involved, because they are among those who seem to be immune 
from normal rules. 

I would like to make my position completely clear on that matter 
concerning legislation on union democracy beyond the financial prob- 
lems aia we have recommended in New York. 

I do not mean to say that I am opposed to legislation in this area or 
feel that legislation is inappropriate. All I want to say is that I am 
not yet prepared to make any affirmative statements as to what should 
be.dene. Our committee in New York is still studying this problem 
and I do not expect we can arrive at any settled conclusion on any 
of these phases, without months more of study and I am simply un- 
decided as to the question of whether there should be legislation and if 
there should be legislation, what precise form it should take. 

What I am most clear on is the kind of legislation I think would be 
damaging or inappropriate, that part is relatively easy. 


DISCLOSURE BY EMPLOYER ASSOCIATIONS 


Senator KenNepy. The last point is on these employer associations, 
Professor. I noticed that for the New York law you are providing for 
some regulation of them. 

What would be the application of that to the Federal law? Would 
you provide that they should disclose to the Federal Government all 
expenditures dealing with labor relations ? 

Mr. Summers. Well, our proposal was that they be required to dis- 
close their whole finances on the same theory that unions were, their 
members were entitled to know and that was the basic principle. 

Senator Kennepy. Are they particularly active? Iam not talking 
about the Shefferman type of operation. 

Mr. Summers. Yes. 

Senator Krennepy. Are these associations particularly active in 
labor-management negotiations ¢ 

Mr. Summers. Yes. The number I gave which I think is in the 
neighborhood of 800 are those who are actively engaged in the process 
of collective bargaining. 

I would only say on this point that the New York structure, with 
the garment industry, and relatively greater degree of organization in 
retail shops, hotels, restaurants, small establishments, these tend to 
become grouped together in employers associations. 

I am not sure that there are enough employers associations engaged 
in collective bargaining in the country as a whole to justify Federal 
legislation to reach that problem. But with 800 of them in New 
York, and some of which such as in the bargaining rackets having 
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been shown to have been actually the source of real corruption, we 
felt this was appropriate. 

Senator Kennepy. Yes. 

Mr. Summers. But I would—this is one aspect of our report that 
I would hesitate to recommend at the Federal level because I just 
don’t think the need at the national level has been demonstrated. 

Senator Kennepy. The counsel of the McClellan committee spoke 
to me yesterday particularly with respect to rackets in garbage. I 
wanted to say that is perhaps an area we should consider more care- 
fully than we have. 

Mr. Summers. Yes. 


THANKS TO PROFESSOR SUMMERS 


Senator Kennepy. Professor, I want to thank you again for the 
help you gave last fall in looking over these bills, and for your help 
on Professor Cox’s committee. 

I want to tell you how much I appreciate your testimony. You 
and Professor Cox have been a great help to us in giving us a disin- 
terested viewpoint in this matter , and as we are operating under a 
much more strict time schedule than you are in New York—— 

Mr. Summers. Yes. 

Senator Kennepy. We need all the valuable and informed opinions 
we can get on this matter. 

Mr. Summers. I must say you have my sympathy in this regard 
because I am well aware of the difficulties, and I think, as a final word, 
I would say the limitations of time seem to me to command a limited 
attack at this time, a limited approach at this time. 

Senator Kennepy. Thank you, Professor. 

We will stand in recess until 10 o’clock tomorrow morning. 

(Whereupon, at 5:15 p. m., the subcommittee was recessed to be 
reconvened at 10 a. m., Friday, May 9, 1958.) 


—— 
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Unirep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LaBor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in the old 
Supreme Court chamber, United States Capitol, Senator John F. 
Kennedy (chairman of the subcommittee) presiding. 

Present: Senators Kennedy (presiding), Morse, and Goldwater. 

Also present: Senator Cooper, member of the committee. 

Committee staff members present: Stewart E. McClure, chief clerk; 
Roy E. James, assistant chief clerk; John 8. Forsythe, general coun- 
sel; Merton Bernstein, Michael Bernstein, Ralph Dungan, and Ray 
Hurley, professional staff members. 

Senator Kennepy. The subcommittee will come to order. 

The first witness this morning is the Senator from Illinois, Sena- 
tor Everett McKinley Dirksen. 

It is a pleasure to have you here, Senator Dirksen. 

Senator Dirksen. Thank you, Mr. Chairman. 

Senator Kennepy. I know that the subcommittee will benefit from 
your testimony. 


STATEMENT OF HON. EVERETT McKINLEY DIRKSEN, UNITED 
STATES SENATOR FROM THE STATE OF ILLINOIS 


Senator Dirksen. Mr. Chairman, I came in large measure, I think, 
to preserve my status in court, having belabored one amendment in 
the course of the welfare and pension bill, to which so many amend- 
ments were submitted. 

It was my pleasure to belabor one amendment in which I was in- 
terested, I was happy to have the chairman, and other members of 
the subcommittee note at that time, that there was a great interest 
in that amendment and, while there were some undefined questions 
that, remained, that it would have serious consideration by the sub- 
committee. 

ECONOMIC STRIKERS 


It is an amendment, Mr. Chairman, with which you are entirely 
familiar and deals with economic strikers. 

It grows, in part, I think, out of the so-called O’Sullivan Heels 
case at Winchester, Va. 

The facts in that case were quite simple: namely, the development 
of a strike, the permanent replacement of strikers by the company, 


617 








618 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


and, finally under existing law, the destruction of the right of the 
strikers then to participate in a representat ion election. 

I think you are entirely familiar with it, and it has always ap- 
peared to me that was something of an inequity. 

I believe Senator Taft had the same idea, and in that submission 
of some 29 amendments back in 1949, this was an amendment No. 16 
which he offered. 

It has also had great appeal to the present administration. In the 
President’s message to the reine A indicated his interest in the 
matter and expressed the hope that the National Labor Relations Act 
would be modified so the rights of these strikers would be preserved, 
at least for a period of time. 

Now I think the one unresolved question, Mr. Chairman, is the one 
that you raised on the floor of the Senate, namely, for how long a 
period should that right be preserved. 


LENGTH OF TIME STRIKERS’ RIGHTS ARE PRESERVED 


I am not prepared to answer that question, which is one, I think, 
the committee is going to have to give some eae 

Whether it should be 120 days or 180 days, I am not in a position to 
say. I suppose that experience, facts, and circumstances in a large 
measure are going to have to be the determini ing factor. 

But certainly the residual question involved is that for a reasonable 
period of time, at least, that right shall be preserved. 

Now it presents a very interesting problem. It would occur to me 
that a member of the union who, in the utmost of good faith, believes 
that his union has a good cause for striking for certain legitimate 
demands, is confronted with this question : ‘In supporting his own 
union he knows in his mind that he may be destroying his right under 
existing law to a vote in a subsequent election and obviously that 
might be a determining factor as to whether he would support his 
organization or not. 


QUALIFICATION ON RIGHT TO STRIKE 


So, because it puts something of a qualification on the right to use 
the strike as an economic weapon, I do believe that the Taft-Hartley 
Act ought to be amended. I believe for a reasonable period of time 
that right ought to be preserved, so if a man is going to be replaced 
permanently by the company and subsequently a petition is filed that 
would virtually disestablish the existing union and set up a new one, 
as was the case with the O'Sullivan M: inufactur ing Co., the rights of 
the economic striker should be preserved. 

This committee has passed favorably on it once before. It came 
to the floor of the Senate. I think it died once, after approval by the 
Senate, when the bill went to the House. I believe in one other oc- 

casion, it was favorably reported by this committee, but received no 
further action in the Senate. 

Therefore, it has been under consideration. I was quite happy to 
note your manifestation of interest in this matter and, therefore, I 
commend it to the committee with nothing further than that the time 
period should be carefully examined into so that for at least a reason- 
able period of time this right will be preserved. 
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Now this is all I have to say, Mr. Chairman, on that particular 
amendment, and if there are any questions I will pause for a moment 
here before I proceed to one other amendment that I would like to 
discuss. 

Senator Kennepy. I will say, Senator, that I share your interest in 
this amendment. 

The problem is one of time. I have an economic striker provision 
in a bill that I introduced the other day. It simply stated that the 
employees engaged in a lawful strike shall not during such strike be 
denied the right to vote by reason of having been replaced during the 
strike. 

LAWFUL STRIKE 


It seems to me that the key language there is “In a lawful strike,” 
if the strike is lawful and being carried cn, I am not sure that the time 
factor changes the rights of the strikers. I do not think if the strike 
has deteriorated and it is no longer an active strike that for 2 or 3 
or 4 years people should be permitted to continue to vote especially if 
they have moved away or gotten other jobs. But while there is a law- 
ful strike I think they ought to have the right to vote, at least that 
is my feeling, and that is why I would be against putting a 60-day or 
a 90-day limitation on this right. 

I do not see where the rights of the strikers change after a period 
of time as long as the strike is a legitimate one. What is your thought 
on that? 


ADJUDICATION OF TIME PERLOD BY NATIONAL LABOR RELATIONS BOARD 


Senator Dirksen. Well, I quite agree. I think a strike could tail 
out to the point where actually it could not be considered an active, 
vigorous strike, and perhaps the thing could be determined by placing 
disc retionary power in the National “Labor Relations Board, and let 
the time period be adjudicated on the basis of the facts and cireum- 
stances that may eventuate in an individual case. 

Senator Kennepy. Of course, if the strike is running down and 
strike replacements are voting, I would think just the deterioration in 
interest would more or less take care of the situation of strikers who 
have long lost their desire of coming back to the plant. I would think 
time would deal with the disinterested, and that. the right of strikers 
during the period that they are out on a Jawful strike should not be 
impaired. 

Senator Dirksen. I might add, Mr. Chairman, that the labor or- 
ganizations, of course, have indicated a longstanding and an abiding 
interest in the adoption of a proposal of this kind. It would occur 
to me that there is a real unanimity with respect to the principle that 
is involved here, and the-only question is working out the language in 
a satisfactory way. 

I think, Mr. Chairman, I should like to submit in connection with 
my rem: Vt an article that appeared in the Wall Street Journal on 
October 1957, which is entitled “United Rubber Workers De- 
certified in a NLR B O’Sullivan Election.” 

Also an article from the AFL-CIO News, dated March 16, 1957, 


which indicates something of the community interest involved in this 
particular strike. 
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Senator Kennepy. We will put both of those in the record. 

Senator Dirksen. In connection therewith, I think it would serve 
a useful purpose if the statement made by Senator Taft, in 1949, was 
reproduced because it does contain the 29 demands—29 suggestions 
which he submitted. 

Senator Kennepy. Without objection. 

(The documents referred to above follow :) 


[From the Wall Street Journal of October 21, 1957] 
UNITED RUBBER WORKERS DECERTIFIED IN NLRB O’SuLLIVAN ELECTION 


(By Wall Street Journal staff reporter) 


WASHINGTON.—Employees of O’Sullivan Rubber Corp. at nearby Winchester, 
Va., voted 288 to 5 to oust the United Rubber Workers Union as bargaining 
agent for O’Sullivan workers. 

The election was directed and supervised by the National Labor Relations 
Board. 

None of the strikers, who have been out of the plant since May 1956, were per- 
mitted to vote in the election at the plant because they have been permanently 
replaced. This is a provision of the Taft-Hartley law. 

The URW had been certified as exclusive bargaining agent for O’Sullivan em- 
ployees before the strike began. Three months after the strike, the company 
hired replacements. 

This summer, a nonstriking employee petitioned the NLRB for a new election 
to determine if the Rubber Workers Union still represented a majority of the 
O’Sullivan workers. The Board ordered the election. 

-aul Terretta, O’Sullivan president, said ail unfair labor practice charges 
against the company had been dismissed by the NLRB before the election and 
no charge is currently pending. 

L. S. Buckmaster, president of the United Rubber Workers, with headquar- 
ters in Akron, Ohio, issued a statement through an aid at Winchester, saying the 
vote was a down-to-earth example of how the Taft-Hartley law can take away 
the bread and butter from a workingman’s family. 

Mr. Buckmaster said no group was more concerned with the outcome of the 
vote than the strikers, but ironically, it was this group which was denied the 
right of the ballot. 

Union officials said the strike and boycott would continue. 


Axron.—L. S. Buckmaster, general president of the AFL-CIO United Rubber 
Workers, termed last week’s National Labor Relations Board election at O’Sul- 
livan Rubber Corp., Winchester, Va., an example of how the Taft-Hartley law 
can take the bread and butter from a workingman’s family. 

In the election at the long strike-bound rubber and sole producer, Rubber Work- 
ers Local 511 was decertified. Operations had continued at the company despite 
the local 511 strike. 

Secause the Taft-Hartley law states, “Employees on strike who @re not entitled 
to reinstatement shall not be eligible to vote,” Mr. Buckmaster charged, strike- 
breakers alone were allowed to vote in the election. 

The URW chief declared: “The fact that this kind of a decision is possible 
under present law should be a lesson to all of us to talk to our Congressmen 
to change the law so that it will be fair to all.” 

He added that President Eisenhower in 1954 said: ‘As the act is now written, 
employees who are engaged in an economic strike are prohibited from voting 
in representation elections. In order to make it impossible for an employer to 
use this provision to destroy a union, I recommend that in the event of an eco- 
nomic strike, the NLRB be prohibited from considering a petition on the part 
of an employer which challenges the representation rights of the striking union.” 

Mr. Buckmaster charged: “The President’s pledge was never carried through.” 


a 
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{From the AFL-CIO News of March 16, 1957] 
TOWNSPEOPLE BACK O’SULLIVAN STRIKERS 


WENOHESTER, VA.—Where do Winchester’s sympathies lie in the 10-month-old 
strike of the United Rubber Workers against O’Sullivan Rubber Co.? 


With the members of local 511, according to Rev. Robert O. Hickman, pastor 
of Sacred Heart Church here. 


Father Hickman, who attended the mass meeting in support of the 400 strikers, 
commented on the climate of opinion this way: 

“The majojrity of the people with whom I come in contact—and this repre- 
sents a good cross section of the community—are sympathetic to the strikers. 
The union members are ‘ordinary people’ and for that reason they have the sup- 
port of the townspeople who can picture themselves in the same boat.” 

Senator Dirksen. Now, Mr. Chairman, if you are prepared I would 
like to proceed for a moment—— 

Senator Gotpwater. Just a moment, please. 

Senator Dirksen. Yes, Senator Goldwater. 

Senator Gotpwater. Senator, I was a little late in getting in and 
I want to get my understanding of your approach to this accurately. 

You feel that there should be some legislation in this area to cor- 
rect the situation of the economic striker; is that correct ? 

Senator Dirxsen. Yes, I think it is just a matter of equity and 
fairness that we do so. 


REPEAL OR MODIFICATION OF SECTION 9 (C) 


Senator Gotpwarer. Yes. 

Is your approach one of complete removal of this section 9 (c) from 
the Taft-Hartley Act or is yours one of modifying it so that there 
is a time placed on it? 

Senator Dirksen. It would occur to me that probably a satisfactory 
time period could be worked out unless it is more desirable to place 
broad discretionary powers in the hands of the Board, instead of 
the provision in existing law under which they are definitely out 
of court. If they are per rmanently replaced the Board in every case 
could evaluate the circumstances and then determine on its own 
volition whether or not sufficient time has elapsed to vitiate and wash 
out the right. 

Senator Gotpwatrer. My fear in this is, if we repeal it, take it out 
completely, that we remove a union-busting clause but we, by that 
action, present ourselves with a company-busting clause or I might 

say a worker-busting clause, because if this has no time limit, it 
could conceiv: ibly be possible for a union to be representing, let’s say, 
90 percent of the workers who do not want to belong to that union. 

By being able to bring these people back from ‘here on out, they 

could build up a very sizable strength against a company. 


DEFINITE TIME LIMIT 


IT am hopeful that we can reach a conclusion on a time limit. I am 
not. married to 60 days, 90 days, or 180 days, but I do think there 
should be a definite time limit in there. 

This has been called a union-busting clause, and I think all of us 
can understand how it could be used in that way. 
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However, to my memory, the O’Sullivan case is the only one in 
which that has come up in recent years. I asked Mr. Hayes yesterday 
to pull on his 41 years of memory in the labor movement and his com- 
ments were general, they were not specific to my other instance, but 
the one to which you referred, so I do not think it is the strong tool, 
or has been used as the strong tool that labor thought it would be 
used as. 

On the other hand, inequity means it should be changed, but I hope 
we do not change it so that the damage or the possible ‘damage can be 
done to the company that is now possible to do to a union. 

If we put a time limit on it, I think we can solve both sides of the 
question. 

EXTRAVAGANT LANGUAGE 


Senator Dirksen. I quite agree, and the O’Sullivan case that readily 
recurs to me—I try also to avoid the extravagances of language. 

When they talk about union-busting provisions, of course, that is a 
little excessive. But one could imagine a situation, an economic con- 
dition in the country, where it would tend in that direction. 

But certainly the record thus far does not quite bear out that ex- 
travagant language that has heretofore been used. And I think we 
would serve a little better purpose if we were just a little restrained in 
our language and in our terminology when we discuss proposals of 
this kind. 

Senator Gotpwater. I used that because it has been used. 

Senator Dirksen. That isright. It has definitely been used. 

Senator Gorpwarter. I donot think 

Senator Dmxsen. It isa remote potential, to say the least. 

Senator Gotpwarter. I do not think it is any more union busting 
than the “right-to-work” laws are union busting. 





“NO-MAN’S LAND” SITUATION 


Senator Dirksen. Mr. Chairman, if you are prepared, I would like 
to go to the other amendment which Senator Smith of New Jersey 
introduced. This relates to the so-called “no-man’s land” situation, 
which results from a certain conflict where the National Labor Rela- 
tions Board refuses to assert jurisdiction, and it would appear that 
they neither cede to the State agencies nor the State courts, so that 
you have cases where real difficulty ensues in securing some kind of 
an adjudication. 

There are a number of cases, but I think the best known case is the 
so-called Guss case that came out of Utah. 

Senator Watkins introduced a separate bill, S. 1723, on this point. 
As I recall, there were five cosponsors who joined with him. 

It would provide for an amendment to section 6 of the Taft-Hartley 
Act. It contains two provisions. The Board can decline—where the 
Board declines jurisdiction, a State agency or a court is not prohibited 
from assuming jurisdiction in cases of that kind. 


THE GUSS CASE 


You are familiar, of course, with the Guss case. He was the manu- 
facturer of photo-supply equipment which he sold to the Army bases, 
and at long last he was charged with unfair labor practices. 
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I believe the steelworkers moved in and were certified as the bar- 
gaining unit. 

The Board had formulated its jurisdictional standards just a little 
while prior to this case. The regional director of the Labor Relations 
Board declined to issue a complaint largely because it was predom- 
inantly a local operation, so the union then filed with the Utah State 
Labor Relations Board. As a result of all this it went to the Supreme 
Court of Utah, then to the Supreme Court of the United States on a 
writ of certiorari, and the Utah Supreme Court was reversed. 

Consequently, you do get an area there that you can call “no-man’s 
land,” and I think very rightly that the situation ought to be cured. 


SMITH AMENDMENT OR WATKINS BILL 


Now it can be cured either by the Smith amendment or by the so- 
called Watkins bill (S. 1723). 

The language of the Smith bill states that— 

Nothing in this act shall be deemed to prevent or bar any agency or the courts 
of any State or territory from assuming and asserting jurisdiction over labor 
disputes over which the Board, by rule or otherwise, has declined to assert 
jurisdiction. 

Now, my more abiding interest, Mr. Chairman, in this proposal, 
seems in part from a situation presently existent in the city of Gales- 
burg, Ill. 

It is a town of 35,000, the home of Knox College. It is where one 
of the celebrated Lincoln-Douglas debates took place in 1858. I will 
read to you a letter that I addressed to Senator McClellan on the 3d 
of December, 1957. 

It. is probably a part of the files of the Select Committee. 

Now it has ts he on some rather peculiar developments. 

It has developed a very infelicitous situation inthe community. It 
has gone so far that the labor organizations now picket the city hall, 
as well as the chamber of commerce, and here are the dealers, in this 
unhappy position. 


NLRB AND CIRCUIT COURT BOTH REFUSE JURISDICTION 


The Board asserts jurisdiction only if it is agreeable to the unions, 

They do not want an associationwide election. 
ell, unless the thing can be resolved one way or another, I do not 
know how you are going to solve this impassé. 

The dealers through their attorney went into court. They got no- 
where in court. 

The Illinois Circuit Court in that circuit simply said, of course that 
= powerless to do anything about it. 

the question is what do you do? 

Now, in connection with all this, Mr. Chairman, develops a situa- 
tion that has some qualification, and that is this: Does the Board take 
conditional jurisdiction and then one party to the controversy refuses 
to accept the condition ? 

If unions are willing to have an election dealer by dealer, there is 
the fact that in the finding of the Board it has to be agreeable to the 
unions. The unions say they will not have an associationwide elec- 
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tion. The attorneys for the association go into State court, the court 
says it can do nothing for them. 

Query : What do you do about it? 

Does this condition continue ? 

I indicated this in my letter to Senator McClellan, dated December 
3, 1956. But this business goes back to March of 1956. 

Consequently this matter has been aggravating and embarrassing 
to this very fine community for a period of 2 years. 


Senator Kennepy. Do you have the copy of the letter to Senator 
McClellan ? 

Senator Dirksen. I have it here and so commit it for the record. 

Senator Kennepy. If I could just read it. 

Senator Dirksen. While it is not on all fours with the Guss case, 
I submit it right now for your record, Mr. Chairman. 

(The document follows :) 


DECEMBER 3, 1957. 
Senator JoHN MCCLELLAN, 


United States Senate, Washington, D. C. 


DEAR SENATOR MCCLELLAN: Galesburg, Ill., has an automobile dealers asso- 
ciation consisting of 10 franchised new-car dealers. This is a city of about 
35,000 people, where Knox College is located. In March of 1956 the Teamsters 
and Machinists Unions approached the officials of the dealers association with 
a view to organizing the employees. Quite a number of meetings were held 
in the summer of 1956 but nothing eventuated and the unions thereupon sought 
to compel the dealers to recognize the machinists and teamsters association. 

Several of the dealers have never been approached by the union, but notwith- 
standing that fact all of the dealers were picketed beginning in May of 1956. 
Some of them have been picketed continuously since then and others only sporad- 
ically. The picketing has been marked by acts of violence from time to time, 
including damage and acts of vandalism to motor cars belonging to dealers 
and located in dealer lots. 

Through their attorney, Mr. Burrel Barash, of the law firm Barash & Stoerz- 
bach in Galesburg, Ill., the dealers association have sought through the National 
Labor Relations Board for some relief on this continuing and embarrassing 
difficulty. 

They were advised by the NLRB, as indicated in the attached decision by the 
Board, that while the Board does accept jurisdiction and directs that an elec- 
tion be held, it can be done only if it is agreeable to the unions. The unions 
promptly announced that they did not wish an associationwide election and 
hence the dealers’ petition was to be dismissed. 

This appears to be an intolerable situation, and I am presenting it together 
with the decision of the NLRB to you and your committee at the suggestion 
of counsel for the Automobile Dealers Association. It may be that parallel 
situations exist in other parts of the country and that the matter is of such 
proportion as to warrant some special investigation by your committee. 

I shall appreciate whatever you can do in this field. 

Sincerely, 
Everett McKINLEY DIRKSEN. 

Senator Dirksen. Now there is one other factor that does not ap- 
pear in the letter which appears in the finding of the Board, and that 
is the Board did not feel there was an impact upon interstate com- 
merce if you consider one dealer by himself. 

But if you consider the dealers in the aggregate as an association 
and look at the amount of business transacted, the Board felt that 
from the association standpoint and on that kind of a business volume, 
it could assume jurisdiction. 

But it did not assume jurisdiction on the basis of a single dealer. 
So that is an additional circumstance. 
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I simply present it to the subcommittee because in a sense there is 
involved here the same kind of problem, in a general way, which 
sprang out of the G’uss case in Utah. 

I want it to be made an integral part of the record, and I sincerely 
hope it will have the attention of the committee when it undertakes 
to mark up a bill, because I believe there are probably other factors 
here that must have the attention of the committee when you under- 
take to contrive language amendatory of the National Labor Relations 
Act. 

Mr. Chairman, I think that is all I desire to present to the commit- 
tee this morning, unless there are some questions. 

I am grateful for the opportunity to be heard upon these two par- 
ticular items in which I have more than a passing interest. 

Senator Kennepy. Senator Goldwater ? 

Senator Gotpwater. I have no questions. 


STATE LAWS CONTRADICTORY OR INADEQUATE 


Senator Kennepy. Senator, one of the problems, of course, in the 
Watkins bill and the bill of Senator Ives in this no man’s land is that 
either the State laws are either contradictory or in many cases inade- 
quate. 

I think we showed the other day only 12 of them have a labor-rela- 
tions act and we are reluctant to encourage the Board to seek juris- 
diction in States where the law is either contradictory with the nation- 
al law or there is no law at all, so that is our difficulty. 

On the other hand, we dislike forcing the Board to accept jurisdic- 
tion in these cases because they already have a backlog. There is a 
case in New York where they permit a closed shop. 

The employers objected to it even though they should have come 
under the national law, that they affected interstate commerce suffi- 
ciently, the Board by its own judgment has refused to cede jurisdic- 
tion, they would be rather reluctant to come under the jurisdiction of 
New York State because they feel that New York State permits the 
closed shop so there are a number of problems even though the present 
situation sounds completely unsatisfactory. 


CHIEF JUSTICE’S OPINION IN GUSS CASE 


Senator Dirksen. I am aware of that, Mr. Chairman, and I read 
with a great deal of interest the Chief Justice’s opinion in the Guss 
case, because he speaks of those particular areas of authority or lack 
of authority, where the Board, for instance, could cede jurisdiction 
to the State provided there was no conflict in the general viewpoint 
of the State law, and the Federal statute, and I think all of those 
areas have been discussed somewhat both in the majority and in the 
minority opinion. 

So I am not insensible to the problem confronting the committee. 
But these become intensely awkward situations in law-abiding com- 
munities where these labor difficulties seldom arise, and ,where there 
is a good and felicitous community relationship always, and so they 
may come in larger measures as time goes on, and it certainly merits 
the attention of the committee when it seeks to deal with amendments 
tothe Taft-Hartley Act. 








626 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


That is all I have to say thismorning, Mr.Chairman. 
Again let me say that I am grateful to you for permitting me to be 
scheduled this morning. 


WHAT IS A SATISFACTORY ALTERNATIVE? 


Senator Kennepy. Well, as you know, Senator, General Morley 
said the choice in politics constantly lies between two blunders, and 
I think in this case the present situation is highly unsatisfactry in 
no man’s land. 

The question, of course, is what is a satisfactory alternative and is 
an alternative better than the present unsatisfactory situation? 

Senator Dirksen. I conclude, Mr. Chairman, by saying in this 
highly accelerated and controversial age, 1 know of nothing any more 
that confronts the attention of Government that you can say is en- 
tirely black or white. 

It shades off into grays and other esenneree of color, and so I try 
to be rather restrained in my attitude as I go along and seek the whole 
trust wherever it may lead me. 


APPROPRIATIONS FOR NLRB 


Senator Kennepy. I hope the Senator will use his vast influence 
to see if we can make sure we get sufficient appropriations for the 
National Labor Relations Board this year. 

In looking over this backlog and particularly as it is developed 
during the past 6 months since the budget was made up, I think it 
presents a real problem particularly if we are giving them additional 
enforcement to take additional responsibility. 

So I hope the Senator will take a good look at that problem be- 

cause you have got to do something about speeding up the procedure 
of the Board. 

Senator Dixsen. An estimate will be before the full committee 
on appropriations right soon and I can assure you of my sympa- 
thetic approach to the matter because I am not unmindful of the 
fact as the country grows its business grows and it does take a little 
more money to carry out the functions and the duties of the Board 
and all of those who are related to them. 

Senator Kennepy. Thank you, Senator. 

Senator Dirksen. Thank you very much. 

Senator Gotpwater. Senator, in the absence of Senator Mundt 
did you plan to hear him this morning? 

Senator Kennepy. Yes. I would say to the Senator that we were 
scheduled to have the Senator from South Dakota Tuesday and he 
was unable to come and we agreed we would have him this morning. 
He did say he would be here by 10: 30. 

Senator Gotpwater. I was going to suggest if the Saar does 
not object, he has talked to Mr. Cecil Read from California relative 
to some problems and he is here and I thought we might hear him. 

Senator Kennepy. Fine, is he here? 

Senator Goupwarer. He has some points mentioned yesterday by 
Mr. Goldberg. 

(Senator Mundt arrived and Mr. Read postponed his testimony. 
See p. 676. 

Senator Kennepy. Senator Mundt, would you care to come forward. 

Senator Munpr. Yes, sir. 
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STATEMENT OF HON. KARL E. MUNDT, UNITED STATES SENATOR 
FROM THE STATE OF SOUTH DAKOTA 


Senator Kennepy. Mr. Read has very generously agreed to permit 
you to go on. 

Senator Munpr. I deeply appreciate that. Thank you very much, 
Mr. Chairman, I have a prepared statement which I presume has been 
sent up to the committee members. 

Senator Kennepy. Yes, sir. 

Senator Munpr. May I say first of all that I appreciate the oppor- 
tunity of the time made available to me so that I can discuss the four 
legislative proposals which I introduced in the Senate on January 
16 of this year and have been referred to the committee. 

Senator Kennepy. Senator, do you want to read the whole state- 
ment? If not, we would put it in the record and if you could sum 
it up. 

Senator Munpr. Yes. 

Senator Kennepy. The whole testimony will go in the record. 

(The full statement follows :) 


STATEMENT OF SENATOR Kari E. MuNptT BEFORE THE SENATE LABOR SUBCOMMITTEB 
IN Support oF 8. 3045, S. 3046, S. 3047 anp 8. 3048 


Mr. Chairman and members of the committee, I thank you for making this 
time available to me, so that I may discuss with you four legislative proposals 
which I introduced in the Senate on January 16 of this year, and which have been 
referred to this committee. 

These four bills, S. 3045, S. 3046, S. 3047 and S. 3048, are directed at certain 
trouble spots now existent in the field of organized labor, and their provisions 
are generally in line with the legislative recommendations made by the Select 
Committee on Inproper Activities in the Labor or Management Field, of which 
I am a member. Their primary purpose is to dignify the importance of the 
average, dues-paying or rank and file member of a labor union. These bills are 
designed to protect the political independence of the union member, his autonomy, 
his right of free choice by democratic processes, and the money which the union 
member turns over to his union officials in the form of dues and assessments. 
This legislation, introduced by me, is the result of my observations during the 
past 18 months as 1 of the 8 members on the Select Committee on Improper 
Activities in the Labor or Management Field. Let me say first of all that I en- 
tered my arduous duties as a member of this select committee with total ob- 
jectivity. I have, heretofore, had no occasion, as a Senator from South Dakota, 
to concern myself especially with problems in the labor-management field, inas- 
much as my State is primarily an agricultural, not an industrial, State. We 
have no large, influential organizations of employers, and organized labor is not 
a major economic or political factor in our State; labor disturbances of any 
kind are a rarity; our unions, though few in number, appear to be well led; and 
we have had no charges of corruption, collusion or coercion emanating from 
South Dakota employers or employees. 

I have taken most seriously my responsibilities as a member of this select 
committee, and I have worked many long hours, endeavoring to fully acquaint 
myself with the history, development, activities and continuing problems of the 
labor movement in this country to the end that I might contribute to the solution 
of whatever problems our investigations indicate now need to be corrected. These 
four bills represent a portion of my efforts to solve some of the more salient prob- 
lems pointed up during the extensive hearings which have been conducted by the 
McClellan committee. With the exception of S. 3047, none of these bills is di- 
rectly pointed at the relationship of the labor union and its officers with manage- 
ment. Instead, these measures are primarily directed at the relationship of the 
union and its officers with the dues-paying member. 

A multitude of evidence has been presented to the McClellan committee indi- 
cating a definite and continuing deterioration in the relationship between the 
union leadership and the individual rank and file member. It has become 
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gravely apparent that national legislation is urgently needed to restore to the 
labor movement the fine, democratic relationship between union leadership and 
union member, which was so conscientiously established and so jealously pro- 
tected by the father of American trade unionism, Samuel Gompers. The corner- 
stone of this grand relationship is the guaranty to the individual member of a 
free and independent choice in selecting his union leadership and in determining 
the course of action which his union will pursue. In short, a guaranty of ad- 
herence to democratic processes in the labor union. 

S. 3045 (and whenever I refer to S. 3045 I mean that bill to include my pro- 
posed amendment of March 6, 1958), which has been referred to this committee 
for its consideration, is a bill designed by me with the cooperation and support 
of Mr. Maurice R. Franks, a thoughtful and informed student of the American 
labor movement for 25 years, a former union official, and currently president of 
the National Labor-Management Foundation. This bill will, I believe, guarantee 
to the union member the democratic right of participation in the administration 
of his own union. This measure provides that a depnedable secret ballot will be 
used in the selection of union officers and in the authorization of union strikes in 
labor-management disputes. 

Now, I recognize that a great many unions employ the secret ballot in some 
form and on some occasions in the election of their officers or convention dele- 
gates, and I recognize further that in many unions this is a dependable secret 
ballot. However, there have been all too many cases brought to the attention 
of our select committee where the secret ballot was either denied or its purpose 
was completely dstroved by corrupt and irresponsible tabulations of election 
results or by domination of convention delegates by international officers. An 
excellent case in point is the rigged election activtiies of local 3 of the Interna- 
tional Union of Operating Engineers in San Francisco during the international 
election of 1956. I feel certain that the members of this committee, who serve 
with me on the select committee, remember well the details of this shocking 
incident. 

From 2,000 to 3,000 members of local 3, IUOE, had cast their ballots in this 
election of international officers by the rank and file. After the ballots had been 
east, Victor E. Swanson, business manager of local 3, and one of the candidates 
for an international office, and 3 election tally clerks, put the ballot boxes into an 
automobile and took them to a union-owned cabin some 150 miles from San 
Francisco. In an atmosphere of revelry, this election committee then proceeded 
to count about 500 of the 2,000 to 3,000 votes that were cast, and from this partial 
tally they determined a “trend.”’ Not merely satisfied to determine a final tabu- 
lation of the votes cast, based on this trend, these tally clerks, under the super- 
vision of Mr. Swanson, used the “trend” to estimate a final tally for the entire 
local No. 3 membership of some 17,000. Thus, with no more than 3,000 members 
voting, some of the candidates favored by Mr. Swanson received final tallies of 
over 16,000 votes. This recital of irresponsibility became even more dishearten- 
ing with Mr. Victor Swanson’s testimony in justification of this action. He re- 
lated to the McClellan committee that this “rough tally” was made in an effort to 
offset equally illicit techniques which he anticipated would be employed by his 
intraunion enemy, Mr. William Maloney, the international president of the 
International Union of Operating Engineers. 

Mr. Chairman and members of this committee, this was not a sophomore class 
election; these outrageous actions took place in the election of a man, who, as 
international president of the operating engineers union, was to guide the eco- 
nomic destinies of the 280,000 skilled workingmen who make up the dues-paying 
membership of the IUOE. How could men, who would make such a farce 
of a supposedly democratic election, be expected to responsibly represent the 
skilled workers of the operating engineers union? New Federal legislation is 
required to prevent a recurrence of fraud of this type. 

An even more blatant disregard for the desires of the individual membership 
was displayed by the autocratic president of the Bakery and Confectionary 
Workers International Union of America, James G. Cross. Prior to Cross’ dicta- 
torial reign over the Bakers Union, a three-man convention committee had always 
been appointed to control delegate credentials. This committee had been selected 
by the international president with the approval of the executive board. In 
1956, however, the 17-man executive board, 13 of whose members were the hand- 
picked appointees of James Cross, determined that the board’s approval was not 
necessary in the selection of the credentials committee. This assured Cross that 
the delegate representation at the convention would be men who saw things his 
way. Indeed, the 1956 convention delegation did see things his way. Formerly, 
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international officers had been elected by secret ballot in a referendum of the 
rank and file following the convention. The 1956 convention delegates deter- 
mined that this democratic mechanism was “an outmoded and outdated proce- 
dure,” and so the referendum was replaced by the “modern and easily dominated 
procedure” of nominating and electing international officers from the convention 
floor. 

This 1956 change in the constitution of the Bakers Union virtually denied 
the membership any voice in the selection of their international officers. For 
although the rank and file still balloted in their locals for delegates to the con- 
vention, it was highly improbable that any delegates hostile to the views of 
James G. Cross, or his dynasty, would be certified as an official voting delegate 
by the Cross-appointed and Cross-dominated convention credentials committee. 

There have been innumerable instances of the deprivation of democratic pro- 
cesses in the International Brotherhood of Teamsters, including phony locals 
and international-dominated locals held in trusteeship. The mockery of demo- 
cratic unionism was sadly demonstrated at the international convention held 
in Miami late in 1957, when James R. Hoffa was elected the new international 
president of the Teamsters by a rigged delegation that included delegates who 
were not even elected until 10 days after the convention had concluded. 

I submit, Mr. Chairman, that in the face of these facts, Congress can no longer 
delay in enacting legislation which will guarantee to the union member a voice 
in the affairs and activities of his union. Let us remember that the trade 
union was established for the benefit of the workingmen and women of American 
to provide them with a collective voice to bargain for their fair share of the 
national income; it was not established for the benefit of a few arrogant, 
corrupt, and irresponsible labor leaders so that they might amass large per- 
sonal fortunes or become political overlords through the manipulation or 
embezzlement of union funds or unsavory tieups with underworld syndicates. 
If union officials are to truly represent the desires of the membership, demo- 
cratic processes must be established to ensure that the union leadership remains 
ever responsive to the collective utterances of the rank and file and to legitimate 
labor union objectives. 

To this end I have introduced for the consideration of the United States 
Senate my amended 8S. 3045. This bill is designed to provide the individual union 
member with a dependable secret ballot for electing his local and international 
officers. It further provides the union membership with a secret ballot for the 
collective use in determining the all-important matter of whether a strike will 
be called. 

Relative to the election of officers, either local or international, S. 3045 
requires that the constitution or bylaws of each labor organization and of any 
national or international labor organization of which it is an affiliate or con- 
stituent unit provide for the election of their respective officers by the members 
under a system or systems which include the following: 

(a) Procedure for nominating opposing candidates for each office under a 
party name or some other system which will afford members of the labor 
organization an opportunity to participate in the selection of candidates. 

This could be very effectively handled through the filing of a petition signed 
by a stipulated percentage of the dues-paying membership and filed prior to 
a date certain. In other words, a procedure similar to that used in many States 
for the placement on the ballot of the names of candidates for State or national 
offices. 

This provision is completely permissive in its effect, for it in no way requires 
that there be a contest for each elective office, but it does set up a procedure 
whereby a segment of the membership, dissatisfied with the incumbent officers, 
“an place a slate of candidates—or a single candidate—before the entire mem- 
bership for consideration. I feel that this is mighty important, for all too 
often, I fear, opposition is discouraged or prevented due to the lack of an 
established mechanism for bringing their candidates before the membership. 

(b) S. 3045 would further require the use of the all-important secret ballot. 
Hither a printed ballot or a voting machine should be used to ensure to the 
union members that his vote is being cast in complete privacy. 

(c) An election board, chosen from the membership, would be a requirement 
under my recommended proposal. This board would include representatives 
of all factions involved in the election, similar to election judges in State and 
national elections. So long as an individual is a member of the union conduct- 
ing the election, he would be eligible to serve on the election board provided 
said individual is not an officer of the union, a candidate for election, or an 
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employee of the union. This election board will be responsible for the super- 
vision of the election (the examination of nominating petitions, the printing 
of ballots, regulation of the polling place, ete.), and at the conclusion of the 
voting the board would have the responsibility of counting, tabulating, and 
certifying the election results. 

In the event there is any question as to the authenticity of the election results, 
S. 3045 would offer the contesting individuals the remedy of requesting the 
NLRB to assign an officer to count, tabulate, and certify the election results. 
This briefly describes the regulatory provisions relative to union elections which 
I believe should be incorporated in any labor legislation seeking to ensure that 
labor unions will adhere to democratic practices in the election of their various 
officers. 

Another trouble spot which relates to the democratic election of union officers 
has been the problem of trusteeships or administratorships ordered by the 
international. This mechanism has been employed on numerous occasions to 
hold locals in a captive status and thus completely deny the membership of the 
local placed in trusteeship from any voice, whatsoever, in the affairs or activi- 
ties of their union. 

I have attempted to remedy this thorny problem by providing in 8. 3045 that 
in any case in which provision is made for the suspension or modification of 
the rights of self-government of a local by the international, that the rights of 
self-government of the local may be restored through a majority vote of the 
membership taken by secret ballot within 90 days following a request to the 
international that such rights be restored. 

The remainder of the regulatory features of S. 3045 are directed at the 
problem of strikes and the manner in which they are called by union leaders— 
sometimes with, and often enough without, an authentic strike vote to support 
their action. 

I submit, it is important for all concerned (employees, employers, and the 
general public) that there is an assurance that every intelligent and honorable 
step has been taken to avoid a work stoppage and that a strike, when it 
finally shuts down an enterprise, is a true reflection of the democratic will 
of its labor force and has been ordered by them only as a last resort. 

The need for a dependable secret ballot in the taking of a strike vote should 
be obvious to the membership of the committee, for you are familiar, I am 
certain, with current intraunion techniques of whipping up sentiment by 
means of union-boss propaganda, of conducting the balloting in an atmosphere 
of ballyhoo and union hall mob hysteria in advance of negotiations, of leaving 
the administration and counting of ballots entirely in the hands of the “union 
crowd.” Balloting in such a circumstance and under such conditions could 
well be an out-and-out farce and represent the very opposite of the democratic 
action the situation rightfully calls for. Indeed, many a strike has been 
ealled that has left the very workers involved in a state of utter bewilderment 
as to the true issues that brought it about. 

It seems essential, therefore, that Congress establish a pattern or procedure 
for the taking of a strike vote by secret ballot in such a manner as to insure 
that a strike when called is a true reflection of the will of the employees 
who are to participate in the strike. To this end S. 3045 would establish 
the following procedure for a democratic strike vote by secret ballot. 

(1) No strike ballot will be taken until there have been 20 days of honest 
negotiations between labor and management followed by an additional 20-day 
explanatory period, in which the parties to the dispute will explain fully the 
issues at variance to the employees involved in the dispute. 

(2) If a strike ballot is taken, it shall be conducted by a 3-man election 
committee consisting of 1 member selected by the labor organization, 1 member 
selected by the employer, and a third member selected by the 2 aforementioned 
members. If the employer fails to select a member within 5 days after request 
to do so has been submitted in writing by the labor organization, then the 
member will be selected by the NLRB. 

If the member selected by the employer or the Board and the member selected 
by the labor organization are unable to agree within 5 days on the third mem- 
ber, said member will be selected by the NLRB. 

(3) The three man election committee will promptly prepare and distribute 
ballots by first-class mail to all employees in the bargaining unit involved in 
the labor dispute with appropriate instructions and envelopes to enable the 
employees to execute and return the ballots, addressed to a designated post 
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office box accessible only to the elections committee as a body. The return 
envelopes will be prepared in such a manner that the signature of the voter 
will appear on the outer envelope for the purpose of determining his eligi- 
bility to vote in the event of dispute, but it will not appear on his actual strike 
ballot. 

(4) The election committee will then process and count the ballots returned 
in such a manned that the identify of the individual casting a particular ballot 
will be unknown to the committee or to any other person. At the conclusion 
of tabulation, the election committee will then certify the results of the election 
to the parties to the dispute. 

(5) If a majority of the employees voting in such election vote to authorize 
a strike, such strike may be ordered or authorized by the exclusive bargaining 
unit involved, but only after expiration of a period of 20 days, during which the 
employer and the labor organization shall again have made all reasonable efforts 
to settle the dispute by collective bargaining, I believe that this procedure will 
guarantee a fully secret ballot. It also assure each union member that there 
would be no personal reprisal taken against him by either the employer or the 
union, since neither could possibly determine how he voted prior to sealing his 
ballot in the plain white envelope. 

The original 20-day collective bargaining period would provide a relatively 
peaceful atmosphere for negotiation between labor and management, untroubled 
by the ever-present threat of a strike. The 20-day explantory period prior to the 
strike vote will be of benefit to the employees, the employer. and the general 
public, but especially to the employees. 1t will allow a period of sufficient dura- 
tion, in which the employee may thoroughly inform himself on the issues in 
dispute and once informed he will have ample time to make a thoughtful, judici- 
ous, and independent determination as to whether he wishes or not to engage in 
a strike. The final 20-day period of collective bargaining, after a strike has been 
authorized by majority vote, provides an additional period for negotiated settle- 
ment, but a period in which the labor organization will have an opportunity to 
introduce into the collective bargaining proceedings their most powerful tool, 
the threat of a strike which has been properly authorized. 

I firmly believe that this procedure which I have outlined will do much to 
encourage peaceful labor-management negotiations, and will eliminate a high 
percentage of the rashly called strikes, which bring such hardship to the 
employee. 

We all know that regulatory laws are ineffective without provisions which 
encourage obedience. A regulatory law without sanctions is like a watchdog 
vithout teeth. Therefore, 8S. 3045 includes two sanctions which I feel will effec- 
tively enforce obedience to the regulatory features. Disregard of or refusal to 
comply with its provisions will result in the disobedient union being denied ac- 
cess to the NLRB facilities and losing its exempt status under section 501 (a) 
of the Internal Revenue Code. 

Before concluding my comments in explanation of S. 3045, I would like to 
point out that I have made some changes in the bill as I originally introduced it. 
On page 2, subsection (1) (C) I have replaced NLRB supervision of union of- 
ficer elections with an election board composed from the union membership, for 
I felt the original version would present an impossible task for the NLRB 
when extended to all unions, large and small. 

Again on page 2, subsection (2), I have eliminated all provisions for the 
use of the secret ballot in this section, with the exception of a strike authoriza- 
tion vote. While I believe use of such democratic procedures by unions is de- 
sirable wherever practicable, I have concluded that the legal requirement of a 
secret ballot for fixing amounts of dues, levying assessments, imposing fines, 
and authorizing certain disbursements, might well create ponderous adminis- 
trative problems that the union would become ineffective in its primary function 
as a collective bargaining agent. 

With the exception of these changes, the bill and the proposed amendment 
remain identical to the form in which they were introduced. 

I would now like to allude briefly to my three other bills wihch are before 
your committee. 

S. 3046 would impose the same sanctions contained in S. 3045 on any labor 
organization which retained as an officer any individual who has been disen- 
franchised under the laws of any State as a result of a criminal conviction. 
This is identical to the amendment introduced by me which was unanimously 
approved by the Senate for incorporation in S. 2888, the union welfare and 
pension fund disclosure bill. Its incorporation in 8S. 2888 necessarily limits its 
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operation to officers of union pension and welfare fund programs. I vigorously 
recommend that this committee extend the scope of this provision to include 
officers of ail unions, local, national, and international. 1 seriously advise this 
committee that the economic well-being of all America is gravely endangered, 
so long as one Johnny Dio or “Tony Ducks” Corallo is allowed to remain in the 
officialdom of organized labor. 

S. 3047 imposes the two aforementioned sanctions against any labor organi- 
zation which engages in picketing of the premises of any employer for the pur- 
pose of organizing any of the employees of that employer, unless prior thereto 
the labor organization has received written approval from a minimum of 3314 
percent of the employees of that employer, which they are attempting to organize. 

The records of the select committee are already replete with instances where 
irresponsible and vindictive labor leaders have employed reckless and vandalic 
pickets merely for the purpose of harassing an innocent employer, whose eim- 
ployees are fully satisfied with the conditions of their employment and have in- 
dicated no desire whatsoever to affiliate with the picketing labor organization. 

This despicable tactic has been directed against employers both large and 
small, and in Flint, Mich., alone, resulted in the closing of severul respected 
businesses that could no longer withstand the detrimental effects of this con- 
tinued harassment. Such action is totally inimical to our American sense of 
fair play. It is an intrusion upon the prerogatives of an individual employer 
to operate his business as he sees fit so long as he operates within the letter of 
the law, and it is a blatant invasion upon the rights of an employee in an un- 
organized shop to determine for himself whether he will affiliate with a labor 
organization. 

I do not think that we in Congress can, in good conscience, sit idly by and allow 
such outrages to continue. S. 3047 would in no way restrict the organizational 
activities of organized labor, for if at least one-third of the employees in a 
particular shop are not interested in affiliating with a bargaining unit, then 
representatives of that bargaining unit are certainly wasting time they could 
employ to better use elsewhere. I urge this committee to approve 8. 3047 or 
a similar provision to regulate the present reckless use of the picket line for or- 
ganizational purposes. 

Lastly, I would like to discuss with you the matter of political activity by 
labor unions. I recognize that this is a highly controversial subject, and a 
problem partially controlled by the Corrupt Practices Act. However, informa- 
tion has come to light, which indicates to me that the regulatory mechanisms 
of the Corrupt Practices Act have not been successful in curtailing the use of 
union dues money for the purposes of participation in a national political contest. 

The record of hearings of the McClellan committee’s investigation of the 
Kohler-CAW strike includes a colloquy between Mr. Walter Reuther and me 
relative to the DAW’s contribution to the Americans for Democratic Action. I 
pointed out to Mr. Reuther that the records of the Clerk of the House of Repre- 
sentatives revealed that between March 1, 1956, and March 10, 1958, the United 
Automobile Workers had contributed $25,500 to the nonpolitical coffers of the 
ADA; about 35 percent of the total nonpolitical contributions to ADA for that 
period. Mr. Reuther replied that he felt this was a fair estimate of the UAW’s 
contribution to the ADA. These moneys contributed came not from voluntary 
contributions of the union membership, they came from the international’s 
checkoff of dues paid by the rank and file. 

I want it understood that I have not chosen the ADA or UAW for the purpose 
of making an attack upon either organization. I chose them because they aptly 
demonstrate a situation I feel should be corrected. 

I am fully aware that the ADA engages in the political activity of vigorous 
partisan participation in local, State and national elections; and I am equally 
aware that they also engage in the so-called nonpolitical activity of lobbying in 
behalf of various legislative measures. I do not here question whether the ADA’s 
lobbying practices are strictly nonpolitical for it is unnecessary to my purpose. 

The ADA carefully categorizes its receipts and expenditures as political or 
nonpolitical. I recognize further that the UAW’s dues-derived contribution is 
made to the nonpoltical lobbying function of the ADA, which is ostensibly outside 
the regulatory provisions of the Corrupt Practces Act. 

Now, Mr. Chairman, and members of this committee, let us be starkly realistic. 
Can we, without completely submerging our logic and commonsense, say that a 
contribution to one function of the ADA is not in fact a contribution to all of 
its functions. Could any of us in this room conceive of an intelligent individual 
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contributing moneys to the ADA’s nonpolitical functions while at the same time 
being opposed to the activities of its partisan political functions. Of course, we 
could not, for we all recognize that a contribution to either function aids in 
the perpetuation of the total operation and in so doing is in part a contribution to 
each function, both political and nonpolitical. 

Thus, we are faced with the question of whether Congress in its considered 
judgment should allow a labor union to use funds derived from a checkoff of the 
dues of the rank and file for a contribution to a dual-function organization, 
which, in fact, perpetuates that organization, when one of that organization’s 
functions is partisan political activity. It is my opinion that Congress should 
not allow such a use of union dues money, for in essence we are condoning a 
practice which allows union leaders to use the compulsory dues-contribution of 
an individual union member to support and perpetuate a partisan political action 
group, whose very activities may be diametrically opposed to the political beliefs 
espoused by that individual union member. This comes so close to a denial of 
free franchise—a violation of the civil rights of the working men and women 
of America, as it were—that it is incompatible with our American traditions of 
self-determination and free choice. It returns us very close, indeed, to the 
type of taxation without representation against which our American forefathers 
rebelled. 

This poses a momentous question for the consideration of the committee. 
Should your collective opinion be synonymous with my individual opinion, in 
the belief that members of labor unions should enjoy equal freedom and inde- 
pendence with other Americans and not be required by compulsion to contribute 
to the support of any causes or candidates not selected by them as their own 
independent preference, I then commend your attention and consideration to 
S. 3048, which would grant tax-exempt status under section 501 (c) (5) of the 
Internal Revenue Code, only to those labor organizations which do not, as 
unions, participate in, or intervene in any political campaign on behalf of any 
candidate for public office. 

I have dedicated the major portion of my presentation to S. 3045, for I earnestly 
feel that the present lack of democratic processes in labor unions is the funda- 
mental cause of the many ills which are so painfully contorting the great body 
of organized labor. I am confident that if the rank and file of American or- 
ganized labor are guaranteed a voice in the administration of their union and are 
provided with the tools to make that voice effective that we will have a return 
to dedicated, responsible, and responsive union leadership, which will be to the 
ultimate benefit of all Americans. 

My philosophy of government makes me a strong proponent of limited govern- 
ment interference in the activities and affairs of its citizens. I was therefore 
greatly disheartened when conditions were disclosed making it incumbent upon 
the United States Senate to pass legislation requiring trade unions to make de- 
tailed disclosures of their financial dealings with pension and welfare funds, 
but such became necessary due to the autocratic and wanton actions of a few 
corrupt and venal union leaders. 

Consistent with my conviction that the vast majority of our labor union 
members are honest, upright Americans, I urge that this committee give primary 
and urgent consideration to legislation, be it S. 3045, or some other proposal, 
which will insure adherence to democratic practices in the American labor 
movement. 

Such guaranties of democratic processes will, I feel confident, have the effect 
of greatly limiting any future need for regulatory laws in the field of organized 
labor, because once American rank-and-file union members are given effective 
authority to run their own unions; to safeguard and protect the funds collected 
from them by their unions; to determine when to strike and when to work and 
what are to be the terms of their contract provisions; and above all, to select 
and elect in the good old American manner of supporting by individual choice 
and secret ballot, not only the heads of their own unions but the political 
leaders of their community and their country, I freely predict that then most 
of the pusillanimous problems which have been before our committee would 
never develop. 

American working men and women both in and out of the union movement, we 
should all remember are, Americans. They not only cherish the same freedom 
and independence as do other Americans, but they are entitled to the same 
respect and to the same dignity of their individual citizenship and the same 
protection of their inalienable American rights. Simply because they work for 
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a living at tasks which make it either desirable or necessary for them to belong 
to a labor union must not and should not mean that upstairs in some fancy 
labor union office building a few arrogant and powerful men who sometimes are 
either financially dishonest, or politically devious, can have or exercise unbridled 
authority over these hard-working Americans as though they were the subjects 
of some vested ruler in the nondemocratic areas of the world. 

American workers should neither be cheated nor coerced simply because their 
means of livelihood brings them into a labor union. Give the rank and file 
members of labor unions the tools to work their democratic will and I am 
confident dishonesty, self-promotion, corruption, gangsterism, and other inde- 
fensible excesses and misuses of union power will in the main disappear in 
the same manner that democratic processes throughout the world put an end 
to abuses of raw power by the executives in countries in which democracies 
actually function. It may be that as time goes on, new and additional Federal 
legislation will be required to meet new problems or to modify old ones. In the 
main, however, if this Congress will act to put the power of labor back in the 
hands of the men and women whose dues have made the unions powerful and 
thus make the labor leaders and bosses, who tend to cringe at the very mention 
of such forthright labor legislation, once again the servants rather than the 
masters of their dues-paying members, I am convinced we shall have served 
America well and that we will have served the rank and file dues-paying union 
members of the country magnificently. 


Senator Kennepy. Without objection, the bills introduced by Sen- 
ator Mundt, S. 3045, S. 3046, S. 3047, and S. 3048, will be inserted 
in the record. 

(The bills referred to and the departmental report follow :) 


{S. 3045, 85th Cong., 2d Sess.] 


A BILL To strengthen democratic processes and procedures in elections of officers of labor 
organizations, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 9 of the National Labor Re- 
lations Act, as amended, is amended by adding at the end thereof a new sub- 
section as follows: 

“(i) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor organi 
zation under subsection (c) of this section, and no complaint shall be issued 
pursuant to a charge made by a labor organization under subsection (b) of 
section 10, unless such labor organization shows to the satisfaction of the Board, 
that the constitution or bylaws of such labor organization and of any national 
or international labor organization of which it is an affiliate or constituent unit— 

“(1) provide for the election of their respective officers by the members 
under a system or systems which include (A) procedures for nominating 
opposing candidates for each office under a party or other system which 
will afford members of the labor organization an opportunity to participate 
in the selection of candidates, (B) use of the secret ballot for all voting 
in any such election, and (C) the counting and tabulation of the votes 
in such election and the certification of the results thereof by one or more 
officers or employees of the Board: 

(2) provide for the authorization of strikes, the fixing of the amounts 
of dues, the levying of assessments, the imposition of fines, the authoriza- 
tion for disbursements of union funds in amounts exceeding $ , and 
the determination of all other matters directly affecting the economic well- 
being of the members, Only by majority vote of the members taken by 
secret ballot; and 

“(3) provide, in any case in which provision is made for the suspension 
or modification of the rights of self-government of any constituent unit 
for disciplinary or other reasons, for the restitution of such rights within 
ninety days following a request therefor by such constituent unit author- 
ized by majority vote of the members thereof taken by secret ballot; 

and that such provisions of the constitution and bylaws were complied with 
during the preceding twelve-months period. Upon request by a labor organiza- 
tion the Board shall assign one or more officers or employees of the Board to 
count and tabulate the votes cast in any election of officers held by such labor 
organization and to certify the results thereof.” 
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Sec. 2. No labor organization shall be entitled to exemption from Federal in- 
come tax under section 501 (a) of the Internal Revenue Code of 1954 for any 
taxable year which begins after the date of the enactment of this Act unless such 
labor organization shows to the satisfaction of the National Labor Relations 
Board that, during such taxable year, the constitution or bylaws of such labor 
organization and of any national or international labor organization of which it 
is an affiliate or constituent unit contained the provisions described in paragraphs 
(1), (2), and (8) of section 9 (i) of the National Labor Relations Act, and that 
such provisions were complied with during such taxable year. 


[S. 3046, 85th Cong., 2d Sess.] 
A BILL To amend the National Labor Relations Act so as to deny the benefits of such Act 
to labor organizations having officers who have been convicted of certain offenses 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 9 of the National Labor Rela- 
tions Act, as amended, is amended by adding at the end thereof a new subsection 
as follows: 

“(i) No investigation shall be made by the Board of any question affecting 
commerce concerning the representation of employees, raised by a labor organiza- 
tion under subsection (c) of this section, and no complaint shall be issued pursu- 
ant to a charge made by a labor organization under subsection (b) of section 10, 
unless there is on file with the Board an affidavit executed contemporaneously or 
within the preceding twelve-month period by each officer of such labor organiza- 
tion and each officer of any national or international labor organization of which 
it is an affiliate or constituent unit that he is not ineligible, by reason of con- 
viction of any offense against the laws of the United States or of any State, to 
vote in elections held under the laws of the State of his legal residence.” 

Sec. 2. No labor organization shall be entitled to exemption from Federal in- 
come tax under section 501 (a) of the Internal Revenue Code of 1954 for any 
taxable year which begins after the date of the enactment of this Act unless there 
has been filed with the National Labor Relations Board during such taxable 
year an affidavit executed by each officer of such labor organization and each 
officer of any national or international labor organization of which it is an 
affiliate or constituent unit that he is not ineligible, by reason of conviction of 
any offense against the laws of the United States or of any State, to vote in 
elections held under the laws of the State of his legal residence. 


[S. 3047, Sith Cong., 2d Sess.] 
A BILL To amend the National Labor Relations Act, as amended, so as to make it an 


unfair labor practice to engage in picketing unless authorized by a certain percentage 
of the employees of the employer whose premises are being picketed 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 (b) of the National Labor 
Relations Act, as amended, is amended by striking out the word “and” at the 
end of paragraph (5), by striking out the period at the end of paragraph (6) and 
inserting in lieu thereof a semicolon and the word “and,” and by adding a new 
paragraph as follows: 

“(7) to engage in picketing on or about the premises of any employer for 
the purpose of organizing any of the employees of such employer or for the 
purpose of forcing or requiring such employer to recognize such labor organ- 
ization as the representative of his employees, unless prior thereto such labor 
organization shall have obtained the approval in writing of at least 3344 
per centum of the employees of such employer of the class or classes which 
such labor organization is attempting to organize or represent.” 

Sec. 2. No organization shall be entitled to exemption from Federal income tax 
under section 501 (a) of the Internal Revenue Code of 1954 for any taxable year 
which begins after the date of the enactment of this Act if the National Labor 
Relations Board determines that such organization engaged, at any time during 
such taxable year, in an unfair labor practice under section 8 (b) (7) of the 
National Labor Relations Act. This section shall not apply if such determination 
is set aside under the provisions of section 10 (e) or (f) of such Act. 








636 UNION FINANCIAL AND ADMINISTRALIVE PRACTICES 


[S. 3048, 85th Cong., 2d Sess.] 


A BILL To deny income tax exemption to labor organizations which participate in, or 
intervene in, political campaigns on behalf of candidates for public office 


Be it enacted by the Senate and House of Representatives of the United States 
of Amreica in Congress assembled, That section 501 (c) (5) of the Internal Rev- 
enue Code of 1954 (relating to exempt organizations) is amended to read as 
follows: 

“(5) (A) Labor organizations which do not participate in, or intervene 
in (including the publishing or distributing of statements), any political 
campaign on behalf of any candidate for public office. 

“(B) Agricultural or horticultural organizations.” 

Sec. 2. The amendment made by this Act shall apply only to taxable years 
beginning after the date of the enactment of this Act. 





DEPARTMENTAL REPORT 


DEPARTMENT OF LABOR, Washington, February 25, 1958. 
Hon. Lister HILt, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 


Dear SENATOR Hitt: This is in further response to your request for reports 
on 8. 3044, a bill to amend the National Labor Relations Act so as to provide 
certain safeguards against the misuse of the funds of labor organizations; 
S. 3045, a bill to strengthen democratic processes and procedures in elections of 
officers of labor organizations, and for other purposes; S. 3046, a bill to amend 
the National Labor Relations Act so as to deny the benefits of such act to labor 
organizations having officers who have been convicted of certain offenses; and 
S. 3047, a bill to amend the National Labor Relations Act, as amended, so as to 
make it an unfair labor practice to engage in picketing unless authorized by a 
certain percentage of the employees of the employer whose premises are being 
picketed.” 

As the President pointed out in his labor message of January 23, 1958, legisla- 
tion is needed to provide greater protections for the rights of individual workers, 
the public, and management and unions, in labor-management relations. The 
administration has given very careful and detailed consideration to the evils 
which have been shown to exist in the area of labor-management relations and 
to the improvement of Federal labor and related laws. This has resulted in 
a comprehensive legislative program which the President outlined in his labor 
message. It has been embodied in measures which have been introduced during 
the present Congress as 8. 2175, S. 3097, S. 3098, and S. 3099, pending before 
your committee. S. 2888, which was introduced during the 1st session of the 
85th Congress and is pending before your committee, would, like S. 2175, provide 
for the registration and reporting of employee pension, health and welfare plans, 
which the President recommended in his labor message. 

The proposals developed by the administration and incorporated in the bills 
mentioned were the result of a survey of all aspects of the problem, and deal 
with them in the manner which this intensive study disclosed would be most 
appropriate. Every effort has been made to interrelate their provisions so that 
they complement and dovetail with each other in effectuating the desired pur- 
pose. The administration’s proposals, in my opinion, take the proper approach 
to the problems which they are designed to alleviate and I respectfully urge that 
they be enacted rather than other bills which would operate in the same general 
area. Detailed explanations of the administration bills that have been intro- 
duced in the second session of this Congress are printed in the Congressional 
Record for January 30, 1958 (104 Congressional Record 1134), and copies are 
enclosed for your ready reference. I would be happy to appear before the com- 
mittee to testify on these bills and to furnish any additional information which 
the committee may desire. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 


JAMES P. MITCHELL, 
Secretary of Labor. 
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Senator Munpr. These four bills, S. 3045, §. 3046, S. 3047, and S. 
3048, are directed at certain trouble spots which we have discovered 
in the field of organized labor in the work of our Senate Committee 
on Improper Activities in the Labor or Management Field of which 
the chairman of this committee is a valuable member. 

My fifth bill which was introduced on January 16 as 1 of a package 
of 5, I did not discuss in this legislation by virtue of the fact it dealt 
with the problem of welfare and pension funds on which the Senate 
has recently spoken its voice, and I did not feel you would be taking 
up legislation in that area quite at this time. 


REGULATION OF TYPE OF INVESTMENTS 


[ just want to interpolate that if, by any chance, you are thinking 
in terms of writing a package or omnibus bill touching on that sub- 
ject, then I would like to say again what I said on the Senate floor 
that I think that in the field of pension and welfare funds, we should 
try to find a way to do something in the nature of regulation of the 
type of investments in which the fund can be « employed. 

[ know it is a very difficult problem. The rules which apply to in- 
surance, the rules a Se apply to trust funds, the rules which apply 
to the National Bank Act, perhaps none of them are strictly applicable 
to union pensions and welfare funds, but I do feel that in that area, 
we can take another step, and I believe the chairman of this commit- 
tee feels we should take another step at some time to give additional 
safeguards against the depletion of those funds by unwise or reckless 
or imprudent investments. 

Now dealing with the specific facts involved in these four bills: I 
have taken most seriously my responsibilities as a member of this 
select committee, and I have worked many long hours, endeavoring 
to fully acquaint myself with the history, development, activities, and 
continuing problems of the labor movement in this country to the 
end that I might contribute to the solution of whatever problems our 
investigations indicate now need to be corrected. 

These four bills represent a portion of my efforts to solve some 
of the more salient problems pointed up during the extensive hearings 
which have been conducted by the M« ‘Clellan committee. 


RELATIONSHIP OF UNION OFFICERS AND MEMBERS 


With the exception of S. 3047. none of these bills is directly pointed 
at the relationship of the labor union and its officers with management. 
Instead, these measures are primarily directed at the relationship of 
the union and its officers with the dues-paying member. 

A multitude of evidence has been presented to the McClellan com- 
mittee indicating a definite and continuing deterioration in the 
relationship between the union leadership and the individual rank- 
and-file member. 

It has become gravely apparent that national legislation is urgently 
needed to restore to the labor movement the fine, democratic relation- 
ship between union leadership and union member, which was so 
conscientiously established and so jealously protected by the father 
of American trade unionism, Samuel Gompers. 
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The cornerstone of this grand relationship is the guaranty to the 
individual member of a free and independent choice in selecting his 
union leadership and in determining the course of action which his 
union will pursue. In short, a guaranty of adherence to democratic 
processes in the labor union. 


NATIONAL LABOR-MANAGEMENT FOUNDATION 


S. 3045 (and whenever I refer to S. 3045 I mean that bill to include 
my proposed amendment of March 6, 1958), which has been referred 
to this committee for its consideration, is a bill designed by me with the 
cooperation and support of Mr. Maurice R. Franks, a thoughtful and 
informed student of the American labor movement for 25 years, a 
former union official, and currently president of the National Labor- 
Management Foundation. 

He has given me some highly constructive suggestions. I do not 
have to review the type of problem brought up before the McClellan 
committee, for I am sure all of you are well familiar with the abuses 
of power, which have been revealed. 

The difficult situation is an enumeration of the deficiencies and 
irregularities which have been exposed. I would like to direct your 
attention a bit to what I say in my statement, that in an effort to try 
to bring into focus the full operation of union democracy, I have 
proposed i in §. 3045, relative to the election of officers, either local or 
international that constitutions or by laws of labor organizations or 
any national or international division of them should provide for 
the election of their officers under a system which would include the 
following: 

PROCEDURE FOR UNION ELECTIONS 


One, a procedure for nominating candidates for each office. I think 
this is especially important because just to give the ballot, honestly 
counted, to union members in the election of their officers, I think is 
not quite adequate unless you provide for a nominating procedure 
which will enable dissident groups, if there be such, to have a w ay in 
which they can get their candidates before the union membership, and 
I have worked out under 8S. 3045 specific means and methods whereby 
we can arrange for a rather simplified but a very regular fashion in 
nomination of officials. 

Indeed, that would simply provide in S. 3045, the use of the all- 
important secret ballot, which could either be a printed ballot, or 
provided in the larger unions by the use of a voting machine. 

I would like to call attention to No. C because it is in this are 
that I have changed my original version of 3045 which provided for 
the counting of the ballots by representatives of the NLRB. 

It seems to me that with the great number of unions that we have, 
that the supervision of all union elections might impose a rather 
serious burden on the NLRB and consequently on the taxpayer, and 
I have amended that to provide for an election board chosen from 
the membership, and that this board should include representation 
of all factions involved in elections, similar to election judges in State 
and National elections with which we are all familiar. So long as 
the member is a member of the union conducting the election, he 
would be eligible to serve on the election board, with these exceptions, 
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I don’t believe the election board should include representation of 
members who are officers, candidates for election, or employees of 
the union, because this would imply the opportunity for duress and 
coercion. 


CONTESTED ELECTIONS 


I do retain from my original language, Mr. Chairman, in S. 3045, 
the fact that where an election is contested and they have to adjudi- 
cate it in some way, that they have the remedy of requesting the 
NLRB to assign an officer or an official to count and tabulate and 
certify the election results. 

In the area of the very troublesome problem of trusteeships, as 
they are called, in the teamsters union, or administratorships, as 
they are called in the United Automobile Workers, and as they are 
called supervisoryships, and other kinds of names, but they are all the 
type of activity in which the local union loses its identity by the im- 
position from the outside of union leadership from the top. 

What to do about that. 

There are good and valid reasons, I believe, on occasion where these 
trusteeships or administratorships should be established. 


ELIMINATION OF TRUSTEESHIPS 


Having established them, how do you eliminate. 

I prov ide in my bill the language, the mechanism, for eliminating 
the trusteeship by saying that, where it has been employed, the local 
membership should have the opportunity to suspend or modify these 
trusteeships by the utilization of the secret vote. 

My specific language says that in any case, in which provision is 
made for the suspension or modification of the rights of self-govern- 
ment of the local by the international, that the rights of self-gov- 
ernment of the local may be restored through a majority vote of the 
membership taken by secret, ballot within 90 days following a request 
to the international ‘that such rights be restored. It will place back 
in the hands of the members the Tight to eliminate this trusteeship or 
administratorship. 

Now the remainder of the regulatory features of S. 3045 are di- 
rected at the problem of strikes, and the manner in which they are 
salled, and what kind of democratic procedures, if any, a union 
should employ in the calling of a strike. 

I think that in this very important step of economic struggle, it is 
essential that we have an honest manifestation of democratic prin- 
ciples. 

STRIKE VOTE BY SECRET BALLOT 


I think that the need for a secret ballot in taking a strike vote is 
obvious to all of us and that all of us recognize and have had dem- 
onstrated to us, at all of our hearings, an oral vote, the viva voce 
vote, a showing of hands, with a near battle atmosphere, that takes 
place in a union hall that that kind of vote is scarcely the kind of 
vote on which a strike should be called. 

This requires serious deliberation, there are times when strikes un- 
questionably are the only answer from the union standpoint, but they 
should be entered into soberly and they should be entered into as the 
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result of the vote of the union members deciding it themselves by the 
privacy of a secret ballot, and I suggest on page 9 the procedure, and 
it was on this particular point that I wanted to acknowledge the 
assistance I received from Mr. Maury Franks. 


TWO 20-DAY PRESTRIKE PERIODS 


No. 1, that no strike ballot would be taken until there have been 
20 days ‘of honest negotiation or attempted negotiation by the 2 par- 
ties. Then a 20-day “explanatory period is required in which union 
and management can explain the issues to the employees. 

After that, if a strike ballot is taken, it should be conducted by a 
3-man election committee consisting of 1 member elected by labor, 
and 1 by management, and 1 by the 2 of them, and since there evn be 
no dragging of the feet permitted in that situation, I suggest the 
steps to be employed if management fails to appoint its member or 
of the 2 fail to agree on the third member, those vacancies should be 
supplied then through selections of the NLRB. 

The election committee will then process the ballots, and count them, 
and report them, and at the conclusion of the tabulation, the election 
committee shall certify the results of the election to the parties to he 
dispute. 

If a majority of the employees voting in such election vote to 
authorize the strike such strike may be ordered or authorized by the 
exclusive bargaining unit involved. 


ADDITIONAL 20-DAY PRESTRIKE DELAY 


But here I inject a somewhat different element from the other bills, 
and that is that at that time when the strike has been authorized, only 
after the expiration of a period of another 20 days shall the actual 
strike be legally effective, and this provides for the opportunity when 
a strike has been called, and they know it is to be held, to rene- 
gotiate and reconsider in a last-ditch effort to try to avert the strike 
situation. 

It would seem obvious that while the original 20-day collective 
bargaining period would provide a relatively peaceful atmosphere 
for negotiation, the third 20-day waiting per iod, after the strike vote 
has been favorably cast but before the strike is actually called, would 
be a good period of bargaining from the standpoint of the employees 
and the employer and the general public and the employees toge ther 
might avert the strike, because this would allow a period of sufficient 
duration in which the representative of the union could go to man- 
agement, backed up by the fact that an honest strike vote has been 
held, it has been counted, it has been determined to strike, and unless 
management makes some concessions, at that time, of course, the strike 
will actually take place. 


Now turning to another topic, I would like to allude briefly to my 
three other bills. 


SANCTIONS AGAINST RETENTION OF DISFRANCHISED OFFICERS 


5. 3046 would impose the same sanctions and regulations contained 
in S. 3045 on any labor organization retaining as an officer an indi- 
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vidual who has been disenfranchised under the laws of any State as 
a result of criminal conviction. This is the identical language which 
I introduced as an amendment to the Douglas-Kennedy “bill dealing 
with union and pension welfare funds, before the U nited States 
Senate. 

It is the identical language which the Senate, by unanimous roll- 
call vote incorporated in S. “92888 before that bill was passed by the 
Senate. 

Naturally, its incorporation in S. 2888 necessarily limits its opera- 
tion to officers in the union pension and w elfare fund programs. 

I earnestly and vigorously recommend that this committee extend 
this same language and the sc ope of this provision to include officers 
of all unions, loe: ul, ni itional, and international. 

I know that this committee must share with me the feeling that 
the economic well-being of America is gravely in danger so long as 
we have a Johnny Dio or a Tony “Ducks” Carallo in the official ranks 
of organized labor, and I think that we can well extend the salutary 
action that the Senate took in ine orporating: this language in S. 2888, 
to other aspects of the union officialdom and in whatever bill this com- 
mittee ultimately brings out for presentation to the Senate. 


SANCTIONS AGAINST ORGANIZATIONAL PICKETING 


Turning to S. 3047, this bill proposes the same sforementioned sanc- 
tions : agi ainst labor organiza itions which is the loss of their tax-exem pt 
status to an or ganization which engages in picketing of the premises 
of an employer for the purpose of organizing any of the employees of 
that employer, unless prior to the pic keting the labor organization has 
received written approval or solicitation or support of some kind from 
a minimum of 3314 percent of the employees of that employer which 
they are attempting to organize. 

Now, the reason for this bill should be clear certainly to at least the 
two of my colleagues on this committee who are members of our 
Senate Investigating Committee. 


FLINT (MICH.) CASE 


You will recall the testimony, for example, up at Flint, Mich., 
where some 20 to 25 businessmen came’ down to testify. Varying 
types of impositions have been arrayed against them, whereby picket 
lines were formed in front of their places of business, and they were 
virtually forced out of business. Some of them were forced out of 
business. Others of them were forced to take action by seeking the 
assistance of unworthy outfits such as the Shefferman group, and so 
forth, to try to find a way to protect themselves against this picket 
line parading back and forth in front of their places, driving cus- 
tomers away, closing down the economic stream of activity through 
their doors. 

Picket lines which were not imposed at the request of any of the 
employees of the plant and in some instances picket lines imposed by 
authorship which the owner of the plant was never able to identify. 

Now, I am pretty sure in my own mind that in any salutary legisla- 
tion passed at this session of Congress, you should include some pro- 
tection against that kind of thing. I have no particular pride of 
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authorship in a figure of 33144 percent. Some have suggested 50 per- 
cent. To me 50 percent would be too many because if 50 percent of 
the employees wanted to picket, it would be obvious they would want 
a union and wanted to vote, and they would petition for a bargaining 
unit. 


PERCENTAGE OF EMPLOYEES FAVORING ORGANIZATIONAL PICKETING 


If 3314 percent is too much, it might be that it should be 25 percent 
or 20 percent, some reasonable figure of employees in the plant. It 
seems to me that some reasonable. figure of employes should want an 
organizational picket line before it can be legally imposed, and it 
should be imposed neither upon them nor their ‘employ ers from with- 
out, with nobody inside the establishment desiring that it take place. 

So, I suggest that particular language and recommend action in this 
area very firmly, to this committee. 

Finally, I would like to discuss with you the matter of political 
activity by labor unions. 


POLITICAL ACTIVITY BY LABOR UNIONS 


I recognize this is a high controversial subject.. It is one of the 11 
areas that our sube -ommittee, by unanimous vote, decided to go into. 
We have touched on it here and touched on it there. We have never 
concentrated on the particular problem. 

It is not going to be easy to solve. It is a problem partially con- 
trolled now by the Corrupt Practices Act, and by Taft-Hartley, but 
information was presented before our committee indicating pretty 
clearly that the present regulatory mechanisms are inadequate 
and insufficient. 

They have not been sufficient in curtailing the use of union-dues 
money, and I am concerned only about union-dues money for the 
purpose of participation in national political contests. 

Of course, this committee, or this Congress, has no jurisdiction on 
contests within or elections within the States or in contests within the 
local areas. 

UAW AND ADA 


The record of hearings on our McClellan committee hearings investi- 
gation on the Kohler strike, and UAW, for example, produced a 
colloquy between Mr. Walter Reuther and myself relative to the UAW 
contribution to Americans for Democratic Action. I pointed out to 
Mr. Reuther that the record of the House of Representatives revealed 
that between March 1, 1956, and March 10, 1958, the United Auto- 
mobile Workers contributed $25,500 from dues money to the non- 
political coffers of the ADA. About 35 percent of the total non- 
political contributions to ADA for that period. 

Mr. Reuther replied that he felt that this was a fair estimate of the 
UAW’s contribution to Americans for Democratic Action, and did 
not quarrel with the facts as reported to the Clerk of the House of 
Representatives. 

Now, these moneys came not from voluntary contributions of the 
union membership. They came from the international collection of 
dues paid by rank and file. They came as compulsory payments, and 
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assessments made by men working for a living, and in many instances 
having to belong to a specific union in order to earn a living in that 
particular area of economic activity. 

I want to make it clear that I have not chosen the ADA nor the 
United Automobile Workers for the purpose of making an attack on 
either organization. Iam not making such an attack. I am pointing 
out that the evidence brought out in ‘that connection demonstrates a 
situation which I believe needs to be corrected. 

T am fully aware as every member of this committee is, that Ameri- 
cans for Democratic Action engages in political activity of vigorous 
partisan nature in National, State, and local elections. 

I don’t quarrel with that. They have a right to do that. That is 
part of our American system. I am equally aware they engage in so- 
called nonpolitical activity, lobbying in behalf of various legislative 
measures, and appearing before congressional committees. 

I suspect that is political activity, but it is not what you would call of 
a partisan nature. 

CATEGORIES OF ADA ACTIVITIES 


I do not question whether the ADA’s lobbying practices are strictly 
nonpolitical, for this is unnecessary for my purpose. The point I am 
making is that the ADA carefully categorizes its receipts and expendi- 
tures as “political” or “nonpolitical,” and I recognize that the United 
Automobile Workers dues derived contributions is made for a non- 
political function of the ADA, to the nonpolitical side of the ledger. 
This is ostensibly outside the regulatory provisions of the Corrupt 
Practices Act. 

I think that we are all realistic enough to know and realize, however, 
that unless we completely submerge our logic and sense of realism that 
a contribution to one function of the ADA i is, in fact, a contribution 
to all of its functions. 

Could any of us in the room conceive of an intelligent individual 
contributing money to the ADA’s nonpolitical functions while at the 
same time being opposed to the activities of its partisan political 
functions? It would be impossible. 

We recognize that a contribution to either function aids in the 
perpetuitization of the total operation, and the maintenance of the 
total staff, and the total function and in so doing it is part of a con- 
tribution to each function, both “political” and “nonpolitical.” 

Thus, we are faced with this question: 


CONTRIBUTION OF UNION DUES TO POLITICAL ORGANIZATION 


In ethics and in pure democracy, whether Congress in its considered 
judgment should allow a labor union to use funds derived from the 
collection of dues of rank-and-file members for the contribution to a 
dual-function organization which, in fact, perpetuates that organiza- 
tion’s functions as a partisan political action group. 

It is my opinion that Congress should not allow this use of the dues 
money from union members; for, in essence, if we do, we condone 
a practice which allows union leaders to use the compulsory dues 
contribution of an individual member to support and perpetuate a 
partisan political activity whose very activities, whose very members 
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may be diametrically opposed to the politioal beliefs espoused by that 
individual union member. 

To me this comes so close to a denial of free franchise, a violation 
of the civil rights of working men and women of America that it is 
incompatible with our American traditions of self-determination and 
free choice. It returns very close indeed, in my opinion, to the type 
of taxation without representation” against which our American 
fathers successfully rebelled. 

I think it is not entirely a question of whether the organization is 
involved in its political or partisan activity. 


DENIAL OF FREE EXPRESSION 


I see no good justification in ethics for that matter, for allowing 
an organization operated by union officials to collect in the form of 
dues from dues- -paying members who belong to the organization in 
such a manner that they have no choice in order to earn a living, 
money and funds to support any cause or any concept, because that 
is pretty much of a denial of free expression, anytime that unions 
want to collect money voluntarily, the contributor of course, should 
be protected and sustained. 

But this committee should give serious thought also to how much 

ower you expect to repose in a union dealing with this situation, and 

am not at this time quarreling with it, which under the contract 
provides that a man to labor here, and support his family at home, 
must pay dues to a central office? How much of a taxing power do 
you want to give that central union office to compel the man to con- 
tribute to funds used for molding public opinion and engaging in 
controversy and supporting causes which this individual workingman 
should have as much right to support or not support as to accept 
or reject as you and I or any other free citizen ? 

I think this poses a serious question for the consideration of this 
committee. These weeds growing up in our garden of democracy in 
my opinion cannot be neglected forever, and this is the time it seems 
to me to move constructively in the direction of protecting the political 
independence and the civil rights of the working men and women who 
belong to the unions of America. 


TAX EXEMPTION FOR CERTAIN LABOR ORGANIZATIONS 


Now, should your collective opinion be synonmous with my indi 
vidual opinion, if you believe as I believe that members of labor unions 
should enjoy equal freedom and independence with other Americans 
and not be required, by compulsion, to contribute to the support of 
causes or candidates not selected by them, I then commend your atten- 
tion and consideration to S. 3048, which would grant tax-exempt status 
under section 501 of the Internal Revenue Code only to those labor 
organizations which do not as unions participate in or intervene in 

political campaigns on behalf of any candidate for public oflice. 

I dedicated a major portion of my presentation, Mr. Chairman, to 
S. 3045, because I have the feeling that if we can provide honest effec 
tive democratic processes in labor unions, that this is the fundamental 
solution to many of the ills of which we are now so painfully aware, 
and which we are seeking to eliminate. I am confident that if the rank 
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and file of American organized labor are guaranteed a vote and 
a voice in the administration of their union, and are provided with the 
tools to make that voice effective in secret, that we will have a return 
to dedicated responsible and respectable union leadership, which will 
be to the ultimate benefit of all Americans. 

My own philosophy of government makes me a strong proponent 
of limited government interference in the affairs of American citizens. 

Consequently, I was disheartened when conditions were disclosed 
making it incumbent upon the United States Senate to pass legislation 
to make trade unions make detailed disclosures of financial dealings 
with pension-and-welfare funds. 


ACTION NECESSARY BECAUSE OF FEW CORRUPT UNION LEADERS 


But such action became necessary due to the autocratic and wanton 
actions of a few corrupt and venal union leaders. We all believe, 
I am sure, that the vast majority of union leaders are honest and re- 
spect table. I know weare sure that is true of the vast majority of union 
men. 

But so are the vast majority of union citizens law-abiding, but we 
don’t eliminate all these statutes in the book against the “criminal 
because they applied only to those who violated the law. 

Conse quently, consistent with my conviction that the vast majority 
of our labor union members are honest, upright Americans, I urge that 
this committee give primary and urgent consideration be it S. 3045 or 
some other proposal that will guarantee the adherence to democratic 
practices in the American labor movement. 


UNION DEMOCRACY AS WAY TO PREVENT CORRUPTION 


I am confident if we can do that, if we can enact and pass that legis- 
lation, and make it effective that the organized rank-and-file union 
members of this country, given that chance to run their union, to safe- 
guard and protect the funds collected from them, to determine when 
to strike and when to work, and under what terms, and above all to 
select and elect in the good ald American manner of the secret ballot, 
an individual choice, not only the head of their own unions, but the 
political leaders of their community and their country, I freely predict 
that then most of the pusillanimous problems which have been before 
our committee, and the nauseating evidence that we have been com- 
pelled to listen to would never develop. 

American working men and women, both in and out of the union 
movement, we should keep in mind, are Americans. They not only 
cherish the same freedom and independence as do other Americans, 
but they are entitled to the same respect and to the same dignity of 
their individual citizenship and to the same protection of their 
alienable American rights. 


in 


PROTECTION OF WORKERS FROM DISHONEST LEADERS 


Simply because they work for a living, have tasks which make it 
either desirable or necessary for them to belong to a labor union, must 
not and should not, in my opinion, mean that upstairs in some fane 
union office, a few arrogant and powerful men who sometimes are 
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either financially dishonest or politically devious, can have or ex- 
ercise unbridled authority over these hard-working Americans just 
as though they were subjects of some vested ruler in the nondemo- 
cratic areas of the world. 

I think conditions permitting that are reprehensible, and we have 
the power in Congress to correct them. 

American workers should neither be cheated nor coerced, simply 
because their means of livelihood brings them into a labor movement. 
Give the rank-and-file members of labor unions the tools to work 
their democratic wills and I am confident dishonesty, self-promotion, 
corruption, and gangsterism, and other indefensible excesses of union 
labor will in the main disappear. 

In the same manner, the democratic processes throughout the world 
put an end to abuses of raw power by the executives in countries in 
which democratic processes actually function. 

It may be that as time goes on, new and additional Federal legis- 
lation will be required to meet new problems or to modify old ones. 
In the main, however, if this Congress will act to put the power of 
labor back in the hands of men and women whose dues have made 
the unions powerful, and once again, bring about the concept that 
union leaders are the servants, rather than the bosses and the masters 
of their dues-paying members, I am convinced that this Congress and 
this committee will have served America well, and that we will have 
served the rank-and-file dues-paying members of America magnif- 
icently. 

I appreciate the chance to present my viewpoint before this com- 
mittee, which is charged at this significant time with this very major 
responsibility. 


IMPROPER PRACTICES OF MANAGEMENT 


Senator Kennepy. Senator, do you have any bills to deal with the 
improper practices of management ? 

Senator Munpr. Not precisely, because at the moment, the only 
improper managerial evidence which has come before us has dealt 
with the Shefferman situation, and ee my suggestion on picket- 
ing would tend to eliminate that kind of racket whether practiced 
by. management or by labor. 

Senator Kennepy. In other words, your only proposal to deal with 
improper practices of management which have been revealed by the 
McClellan committee is to provide that 30 percent of the people who 
work in the plant must show some indication of desiring to join the 
union before picketing is permitted, is that right ? 


SHEFFERMAN CASE 


Senator Munpr. I would say that is the only thing that touches 
directly on the type of evidence we have had before our committee 
involving management, Shefferman is management, I suppose, because 
he is not labor. He operates a plant for profit or a function for profit, 
and this approach, in my opinion, would stop that very fruitful en- 
deavor in which he was engaged, I think, in Michigan. 

Senator Kennepy. I am not sure that this requirement to provide 
a third of the members of the plant must have indicated a desire to 
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join a union before you permit picketing is going to do anything 
about restraining Mr. Shefferman or his activities providing any 

Senator Munor. Excepting they eliminate any particular opera- 
tion from which he made prodigious profit because so long as it was 
legal to impose a picket line, it was very simple for him in conjunction 
with some dishonest labor leader, and they wouldn’t even have to be 
a labor leader, any corrupt fellow who would set up a picket line he 
could use to intimidate the employer and then the runners come in 
and say “Shefferman can give you the financing,” and then they go 
to Shefferman, and so this would eliminate an ‘opportunity for him 
to practice his devious proposals. 

I have not introduced any bills which, in my opinion, are restrictive 
to the rights and the freedoms of working men or women, nor have 
I introduced any which are restrictive to the functions of management. 
My bills have been devised primarily and exclusively to expand and 
protect the vested American rights of working men and women in 
America. 

Since I did not go into such problems as boycotts, secondary boy- 
cotts, did not go into such problems as right-to-work, these argu- 
ments, I did not endeavor to correct the whole economic spectrum in 


America by a bill designed primarily to expand the American rights 
of American citizens who work. 





AUDIT OF UNIONS BY COMPTROLLER OF CURRENCY 


Senator Kennepy. Senator, I noticed in your bill that you provide 
that the Comptroller of Currency at least every 6 months must make 
an audit of the books of every union in the United States. 

Is that correct ? 

Senator Munpr. That is correct in my union pension bill. 

Senator Kennepy. Well, now, do you provide that he shall also 
make an auditof all corporate books inthe United States? 

Senator Munpr. Where the funds would be jointly operated that 
would be true. 

Senator Kennepy. But otherwise, it is just required for the union. 

Senator Munpr. Just the union because up to now we have had 
no evidence before our committee that the pension funds operated by 
management have been fraudulently handled. If we do, may I add, 
if we do get such evidence, I would think the same correction should 
apply equally to both. 


NO AUDIT OF EMPLOYER PLANS 


Senator Kennepy. As I understand it, 90 percent of the plans are 
employer plans. Your proposal is that the Comptroller of the Cur- 
rency shall make an audit of every pension plan that the unions have 
any voice in in the United States, at least every 6 months. That is 
the proposal. 

Senator Munpr. In the union pension bill, which as I say 

Senator Kennepy. But 90 percent of the plans are employer plans, 


and you provide for no audit of their books by the Comptroller of 
the Currency. 
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Senator Munpr. Of course most of the employer plans dealing with 
corporate structure go under some form of audit since they have to 
go through the internal revenue service and have to provide for tax 
exempt status. 


PRESTRIKE WAITING PERIODS 


Senator Kennepy. As I understand it, before you permit a union 
to strike there have to be three 20-day periods. 

Senator Munor. Yes, 20 days of honest negotiation followed 
by a 20-day period preceding the holding of the strike ballot, and a 
20-day period following the strike ballot. 


EMPLOYER ROLE IN PRESTRIKE BALLOT 


Senator Kennepy. Then, as I understand it, you would provide that 
the employer shall be 1 of the 3 to conduct their ballot, and also that 
the third man must be agreeable to the employer, is that correct ? 

Senator Munpr. Well, you can put that kind of emphasis on it. 
It would be equally correct to say that I suggest the labor unions 
name one of them and the third man must be acceptable to the labor 
unions. I suggest actually like in all boards of arbitration that the 
employer and the union each name one man. That the third man must 
be acceptable to both. 

I think that would be appropriate. 

Senator Kennepy. What we are talking about, Senator, if I may 
say so, is the right of the employees to strike. You are one of the first 
people who suggested that the employer should name a man to conduct 
this ballot, and that the third man should be satisfactory to the em- 
ployer in the exercise of the right of the employees either to continue 
with work or not to continue with work. 

I am not sure that the McClellan committee investigations—— 

Senator Munpr. Well, I am not sure 

Senator Kennepy. If I may finish my question. 

Senator Munpr. Yes. 

Senator Kennepy. I am not aware of the fact that the McClellan 
committee investigations produced any evidence of a situation which 
would call for such a radical change of the industrial movement in 
the United States, and its method of conducting strikes. I am on 
the committee, and I don’t recall any such evidence. 

Senator Munpr. You will recall wherever strikes were held in which 
there was some dispute as to whether a majority was involved, immedi- 
ately you had to have the picket line established to try to keep out 
men who were trying to get back to work, and wherever that occurred 
violence followed, and outside pressures were involved. 

Now, to be specific, my bill provides that this board, which is an 
election board simply to count ballots, has nothing to do with whether 
to strike or not, that this election board to provide a fair count of 
the ballots would have 1 representative from the union or from labor, 
it may not be the union, 1 representative from those who would desire 
to strike, 1 representative appointed by management, and the 2 would 
then select a third individual for the purpose of seeing that the 
ballots are honestly counted. 

The determination of whether they strike or not would be the votes 
that the workingmen themselves cast in secret. 
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Now, I don’t see anything particularly radical about suggesting 
the ballots be counted honestly by an objective board chairman. 
Senator Kennepy. Senator Goldwater. 
Senator Gotpwarer. I have no questions. 
Senator Kennepy. Senator Morse? 






ELECTION REFERENDUMS AS CONDITION OF NLRB SERVICES 









Senator Morse. Senator Mundt, your bill, S. 3045, requires as a 
condition of availability of NLRB processes that the union show “to 
the satisfaction of the Board,” which is the controlling language, that 
it constitutionally provides for certain election referendums and that 
such provisions of the constitution and bylaws are complied with dur- 
ine the preceding 12 months. 

Under ex xisting sections 9 (f), (g), and (h) all that was required 
was the filing of the constitution, bylaws and non-Communist affi- 
davits, and this proposal of yours seeks of course a change that is 
not in conformity with that section of the law. 

Now when you provide a requirement that they show “to the satis- 
faction of the Board” that these conditions are complied with, you are 
setting up a test that is not an objective test, you are setting up a test 
that puts an appellate court in a position of having to pass judgment, 
in the last analysis, as to whether or not there was an abuse of discre- 
tion on the part of the Board in reaching satisfaction, but are you not 
putting the Board in a position time and time again that it is either 
going to have to conduct an investigation of the elections that were 
held, for example, with all the time-consuming effort that that is go- 
ing to take or you are going to ee the courts in the position of tossing 
overboard action on the ground that Congress sets forth this very wide 
discretion in the absence of showing abuse, the courts would accept the 
judgment of the Board; as you know we have a rather elementary 
principle of law that in passing legislation Congress should set out 
very definite and certain standards for administrative agencies to fol- 
low so that when the court comes to review the exercise of a board’s 
discretion we have some definite standards to refer to in the law. 

Do you think that your language “to the satisfaction of the Board” 
is sufficiently objective to result in our law, having passed it, having 
easy sailing through the courts ? 






































NLRB SUPERVISION OF ELECTIONS 





Senator Munpr. Well, of course I would not quarrel with any more 
definitive language which would carry out the point. I thought it 
was satisfactory because I looked at the NLRB as an oo tive agency, 
which would not be and should not be partial either to labor or to the 
others. 

It comes into the picture when a vote of officers has been held which 
has been contested. I think in the normal run of events, as you and 
I know in political life you have 48 States holding elections, the num- 
ber of contested elections are very few. 

Usually it is decided by the counters and the tallies and it is just 
in those close cases and when there are charges of fraud that you have 
that. 

Senator Morse. I want to talk about that analogy in a moment be- 
cause I was about to raise a facet in a moment. 
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You have got 70,000 local unions in this country, in fiscal year 1957 
a total of 4,729 representation elections were conducted by the Board. 

In 1950 the Board conducted 11,322 representation elections. Some 
of them were pretty huge. In New York for example in 1948, the 
Board conducted a union shop authorization referendum for the 
New York City joint board of garment workers. It took 2 days 
and required several polling places and all the employees of the New 
York regional office of the Board—the biggest in the country—dozens 
of people hired especially for the occasion—had to participate and 
supervise those elections; the cost ran into a good many thousands of 
dollars. 

I understand from your statement this morning that you have pro- 
posed to eliminate from the proposed bill the requirement of the Board 
supervising the elections but you are 

Senator Munpr. I think, Senator, before you came in, I mentioned 
that I had changed my amendment on page 2 of the bill. 

Senator Morsz. That is what I am referring to. That you already 
announced that part of it. 

Senator Munpr. Yes. 








DELAYS INHEREN 





IN PRESTRIKE 





VOTE 


Senator Morse. But the problem that concerns me is as to whether 
or not you have eliminated much of the administrative problem that 
I think is going to be raised as a result of your use of the language “to 
the satisfaction of the Board.” 

That is, it has got to be satisfied that these provisions of the con- 
stitution have been complied with. 

Now with all these 70,000 local unions, and I assume to write into 
your bill any member or any dissident group within the union, filing 
a complaint that the constitution has not been complied with, with 
all the resulting limitations on union activity that will flow from 
any failure on the part of the union to comply with these provisions 
of the constitution, aren’t you by this language going to place a 
tremendous workload on this board that will set back by months and 
months a document that is already heavily loaded, and give us the 
situation in which the administration of the law will break down 
because any individual or group in any union can force the Board to 
go into an investigation of its charges without regard to the operation 
of referendums? 






FEW CASES WOULD REACH NLRB 


Senator Munpr. I would think that compared with the task that 
the Board already has in supervising and conducting the representa- 
tion elections—the great number of which you have already indicated 
by your statement—that the number of elections which would be con- 
tested would be very, very small, and would not be a considerable 
addition to the workload already undertaken by the Board. 

It was to avoid the type of thing that you mentioned that I revised 
my legislation before the testimony and before presenting it, because 
it would seem to me that it could develop into too big a workload 
if they were to supervise all the elections. 

But the number of contested ones would be only those in which 
one of two things occurred, either a suspicion of fraud, which hap- 
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pens in our regular political campaigns for Representatives of Con- 
gress, the contested elections where campaigns are bitterly fought— 
the contested decision is the rarity, not the rule, and I think the con- 
tested decision here will be the rarity and not the rule—there could be 
a feeling of fraud or it would be so close that some hopeful would 
say, “Tf you count them over, somebody made a mistake and I will 
be in instead of out.’ 


So I do not think you would have too many of these submitted to 
the Board. 


EMPLOYERS COULD STIR UP UNION TROUBLE 


Senator Morse. That is what I want to respectfully raise. That 
assumption, if you get this requirement in here that the Board must 
be satisfied that these provisions of the constitution of the union were 

carried out, and if you are going to apply the subsequent penalties 

that are available in case the Board is not satisfied that they were 
carried out, the Board cannot tell whether or not it is satisfied until 
the Board makes an investigation upon the complaints that will be 
filed. 

What I want to point out to you or I want to point out for the 
record is that a typical antiunion tactic of employers not sympa- 
thetic to unionization is, of course, to stir up dissension, could work 
through their spies and stooges within the union, which are planted 
there by the employer, and those employer-employees within the union 
file these charges. Now under your law the Board is going to have 
to go ahead and investigate, is it not, and while it is investigating— 
it is not going to do it in a day or night—while it is investigating, ‘the 
rights of the union before the Board nec essarily are going to be held 
in abeyance, and you have got, therefore, another gimmic ck or device 
for denying to a union, speaking hypothetically, a union that in fact 
has complied, but it has a group of people within the union who are 
trying to make as much trouble as possible, withholding from the 
union its rights under existing law. 

Senator Munpr. Are you referring now, Senator, to the mecha- 
nism set up for the election of officers or the suggested mechanism for 
the determination of a strike ? 

Senator Morse. All of them. 

Senator Munpr. Well, they operate differently under my proposed 
legislation. 

‘In either case, I do not envision this tremendous workload. I 
think that you do have some recalcitrant employers. I think there 
are cases of the decisions which they now make—the Kohler case is 
a good illustration as to how long it takes to settle through the 
NLRB and the courts under the present law. 

I think the type of case that is represented by the Kohler strike 
would become much less likely if you had during, or if you had pre- 
ceding, a strike called the mechanism for the cooling- off period, the 
mechanism for the secret ballot, honestly found. 

There is no question about where the majority viewpoint is and 
where everybody has had a chance to express himself than there is 
when it is developed in the excitement of a union hall and when right- 
fully or wrongfully management says, “Well, maybe a majority of 
them did not want to strike.” 
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HANDICAP TO NLRB 


Senator Morss. Mr. Chairman, I want to interrupt on a question of 
procedure. 

I want to continue this, I want to discuss this further with the 
Senator, because I am sure he does not intend to include in this bill 
of his language, which, in my judgment, is going to prove to be a tre- 
mendous handicap to the Board. 

Senator Kennepy. The Senator from Kentucky ? 

Senator Coorrr. I am not on the subcommittee, but I want to at- 
tend as many of these hearings as possible, particularly because when 
these amendments were offered on the floor of the Senate I voted 
against them because I thought a full hearing should be held and full 
opportunity given to have all testify who wanted to testify. 


DENIAL OF HONEST COUNT IN ELECTION OF OFFICERS 


I have one question, Senator Mundt. You have given an example 
in your prepared statement of the denial of an honest count in the 
election of officers where there are some 16,000 votes cast. You 
described a method of determining the result by counting only a 
percentage of the ballots, you said two or three thousand votes were 
used to establish a trend. 

Now, then, the point is that you are saying that in some unions the 
officials will not honestly and properly count the votes. 

Let me ask you, then, how would your bill remedy that particular 
situation, when it says on page 3 that the Board, the NLRB, will not 
participate in counting votes unless requested by a labor organization ¢ 

What is your idea ‘about a particular organization like this which 
you say is dishonest, which will not honestly count the votes; do you 
assume they would ask the Board to participate in the counting of a 
vote ¢ 

Senator Munpr. Let me perhaps read the substitute—— 

Senator Coorrr. If the organization is corrupt or its officials are 
corrupt do you believe they would ask the Board to participate? 


SUBSTITUTE FOR 8. 3045 


Senator Munpr. Let me, preliminary to my answer, call your atten- 
tion to the bill S. 3045 on page 2 where in section C, instead of giving 
the Board direct responsibility in this matter, ] have substituted the 
following language: 

The supervision of such an election, the counting and tabulation of the votes 
in such an election, and the certification of the results thereof, shall be by a 
membership election board representing all factions in contest in the election, 
provided the board shall not include any officer of the union, any candidate, or 
any employee of the union. 

This is an imposition to be provided in the constitution of the labor 
unions, so that the type of thing that happened at San Francisco, 
after the ballots had been cast and the business manager Victor 
Swanso took them up to a cabin in the hills and at a poker ‘party then 
decided there was a trend and brought back the answer and multi- 
plied it by three, when they found it was not the actual count. That 
could not happen when there was a contested election. You have the 
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same thing as you have in a biparty State in an election where repre- 
sentatives of both parties are included in the counters, so that the 
officers themselves are denied the right to participate as members of 
the election board. 

In the constitution you provide not only for the accuracy and the 
honesty of the counts but provide so that a dissident group has a 
mechanism available to it to nominate a slate or a candidate to run 
in opposition to the officers and then they are entitled to representa- 
tion on the count. 


HOW TO OBTAIN AN HONEST COUNT 


Senator Coorzr. My question is, What do they do on the issue of the 
counting of the ballots? 

You have given an answer on a dishonest count. 

How would your bill result i. an honest count ? 

Senator Munpr. Take the San Francisco case, you had two fac- 
tions or elements. The membership group were in the minority cer- 
tainly as far as the trend was established in the 500 votes that they 
counted, what happened to the rest of the ballots is anybody’s guess. 

This could not have happened under the provisions of this law, for 
the union to be in compliance with the law it must provide in its con- 
stitution in this type of situation the union officials insead of taking 
the ballots would never possess them, they would go in the custody o 
the election board of the union itself with representatives both from 
the dissident groups and the majority groups and both sets of candi- 
dates. 

They would count them. They would be responsible for certifying 
them. They would be responsible for protecting them. 

Now the only way 


HOW TO PREVENT RIGGING MECHANISMS 


Senator Cooper. The difficulty I find is this: If you assume they rig 
these elections, then what is to prevent them from rigging all of these 
mechanisms that you mention in the creation of a committee ? 

Senator Munpr. The union in the IUOE of San Francisco, there 
was nothing that precluded—this would have been orderly. 

There would have been no question raised. ‘They would have gone 
up to a union office and counted the ballots and reported. They “had 
custody of them. They would not get custody of them under the proc- 
esses of S. 3045. 

The union officials who are trying to perpetuate themselves in office 
would not even be included among the counters. They are spe- 
cifically included out, and you neues the mechanism for the selec- 
tion of an election board. 

If such election board were not established then you would have 
evidence of fraud before the votes were cast and you would have the 
corrective mechanism provided in the law. 

I think you need something where you have that kind of corrupt 
situation; there are not many, but I have three letters I found on my 
desk this morning dealing with this specific subject from groups 
clamoring for assistance. 
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EXAMPLES OF UNDEMOCRATIC PROCEDURES 


One is a copy, I believe, of a letter to the chairman of the commit- 
tee from the business representative of the Bakers and Confectionery 
Union, complaining about the fact that the union has been changing 
the rules on its pension and welfare funds, so that the obvious reason 
was to intimidate, coerce, and confuse the members. 

As a result of this action on the part of the trustee of the pension 
fund, the members who are now on pension are not receiving their 
pension on time. ; ‘ 

I have a letter here from the representative of the union involving 
the operating engineers out in California insisting they find some 
democratic proc edure. Here is a whole tabulation which was sent to 
Senator McClellan and which says: 

Enclosed you will find subject matter in connection with which we of the 
rank and file membership have been trying to bring about a more democratic 
process within our local union. The dictatorial attitude of our national offi- 
cers in handling our problems is very detrimental to the dues-paying members. 

Enclosed is a purported agreement marked “No. 2.” The coercion used to bring 
about this agreement is an important factor for investigation. When you are 
forced to make an agreement with a shotgun at your head contrary to the in- 
structions of the membership, some union members will sell their membership 
short to save their own skin. 

And this is how this agreement was brought about and ratification forced upon 
the membership. 

He is talking about a labor contract that the union members con- 
sidered a “sweetheart” contract that the officers signed. 

The vote was not democratic, the president accepted a called aye and nay; he 
accepted the loudness of the yeas because it suited his purpose. 

Many people were present who had no right whatsoever to vote. Had a 
secret ballot been teken this agreement would never have been ratified. I say, 
continuing, you will find I believe in reviewing the subject matter that eva- 
sion of responsibility or lack of law to expedite this type of problem is the 
greatest obstacle facing the rank and file today. 

This is signed Edward W. Wood, chairman of the Local Autonomy 
Defense Society of Local Union 420 of Philadelphia of the Steam- 

l 
fitters. 
SPECIFIC PROVISIONS TO PROTECT DEMOCRATIC PROCEDURES 


This is the type of thing I think we have a responsibility to pre- 
vent and to prevent it, you must establish mechanisms whereby those 
who would defraud the laboring people are compelled to accept as 
part of the union constitution and part of the operation of the law 
provisions specifically protecting democratic procedures. 

This is not something which has just been brought up as a hypo- 
thetical case or is a real case in San Francisco, this is a type of thing 
that streams across the desk of those of us on our committee, we have 
been getting complaints of one kind or another. 

We cannot correct them all, but if we can correct the democratic 
procedures and process and make them ring true, I think labor itself 
will correct the other problems coming to us. 

Senator Kennepy. Senator, just one “question. 

As I understand in your S. 3045, either a member of the Board or 
an employee of the Board would have to tabulate all the votes. 

Senator Munpr. Where are you reading from? 
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Senator Kennepy. I was reading from page 2 of S. 3045. 
Senator Munpr. I think you are reading from clause (C). 
Senator Kennepy. That is correct. 


AMENDED CLAUSE (C) OF 8S. 3045 


Senator Munpr. Clause (C) as I said in the first part of my state- 
ment I have amended and changed to read as follows—— 

Senator Morsr. Read that slowly, Senator, please. 

Senator Munpr. Yes. 

(C) the supervision of such an election, the counting and tabulation of the 
votes in such election, and the certification of the results thereby shall be done 
by a membership election board representing all factions in the contest of the 
election: Provided, That the Board shall not include any officer of the union, 
any candidate, or any employee of the union. 

This would be done from within the union. As your hometown 
and mine, from within the confines of its municipal or its voting 
district, provide for representation of all the candidates involved 
and both of the major parties so that you can have an honest count. 

Senator Kennepy. Senator, the problem of making sure that the 
elections are honest ones is an important one before this committee. 

One of the points made is that in many cases an open rollcall is 
more honest, in the sense that it reflects the wishes of the members more 
frequently than in many cases does a closed or secret ballot. 

Senator Munpr. Would you mean an oral vote or rolleall with an 
“I vote for Smith,” “I vote for Jones,” “I vote for Brown,” right 
out in the open? 

Senator Kennepy. Yes. 

Senator Munpr. Don’t you think that the union member should be 
entitled to the same secrecy in his decision that you and I are entitled 
to? 

VOTING BY DELEGATES AT UNION CONVENTIONS 


Senator Kennepy. Let’s take a convention, when delegates vote by 
rolicall, do you feel that in every case they get a better result, at least 
one more reflective of the wishes of the membership by secret vote 
at a convention ? 

Many people argue they do better by voting out in the open so 
that all people know how the delegates themselves voted, providing 
the delegates are elected by a secret ballot. 

Senator Munpr. I do not think the processes of democracy have 
found a better safeguard for the individual dignity and freedom of 
choice of a citizen than a secret ballot. 

Senator Kennepy. In ~~ Senate we have an open rollcall. 

Senator Munpr. Yes; I do not object to that. 

I think it is true although we have a great many votes in the Senate 
which are not by rolleall. 

Senator Kennepy. That is right. The question is that voting in a 
convention, the Democratic or the Republican convention, is by a 
rolleall. 

Senator Munpr. I think, Mr. Chairman, that I have to adjust your 
mechanism to the type of problem you confront. 

Senator Kennepy. That is correct. 
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FORCE AND COERCION 


Senator Munpr. I do not think the kind of problem brought be- 
fore our committee is correctible at all by any kind of visible or vocal 
or demonstrable or identifiable vote because we hear about goons; we 
hear about people trying to perpetuate themselves in pow er by force 
and coercion. 

Now if such a man exists and where he exists you have to give the 
fellow trying to put him out the protection of a secret vote, because 
our testimony is replete, and our mail is abundant, with cases of 
people who are fearful to stand up in public and vote against the 
goon in charge, because if they do not get him out this is the end of 
their wor king career. 

I recall so vividly the man who came in from the Maritime Union 
in New York within the last month with a great big shiner on his 
eye and he came in and I said “What is the matter,” and he said, “] 
would like to have the Government subpena me,” and I said “Why ?” 

He said, “I am running in opposition to the fellows in charge of 
my particular union up here.” Te said, “They take me out and beat 
me up all the time and if I am subpenaed I understand I get protec- 
tion from the FBI.” 

I sent him up to see the chairman’s brother. I do not know what they 
did on that. 

I remember the instance. But the case demonstrates, you see, what 
T am talking about: That unless you provide a secret mechanism for 
eliminating the goon when, as, and if he exists, we accomplish nothing. 

If you make the fellow who tries to put him out stand up and say, 
“T want to be a hero and vote against it,” he wakes up in the morning 
floating in the river sometimes—and that is not good. 

Senator Krennepy. I yield to Senator Morse. 


PROHIBITIONS IMPOSED ON NLRB 


Senator Morse. I want to go back to S. 3045 first, Senator. 

Now, starting at line 6, page 1, you set out the prohibitions that are 
going to be imposed upon the Board unless the provisions of your 
bill are c omplied with. 

Those provisions are that— 
no investigation shall be made by the Board of any question affecting commerce 
concerning the representation of the employees raised by labor organizations in 
subsection (c) of this section, and no complaint shall be issued pursuant to the 
charge made by labor organization under subsection (d) of section 10 unless 
such labor organization shows to the satisfaction of the Board that the consti- 
tution or the bylaws of such labor organization, of any international or national 
labor organization of which it is an affiliate or constituent unit shall— 


and we will come to the next language in a moment: First I want to 
respectfully ask what you intend here that the administrative require- 
ments of this act as far as the Board is concerned shall receive pri- 
ority of treatment before the Board can act on the merits of any m: at 
ter raised by the union under the National Labor Relations Act; is 
that true? 


CONDITIONS OF UNION ENJOYMENT OF NLRB SERVICES 


Senator Munpr. Well, I would rather put it this way: What I in- 
tend is, for the union to enjoy its bargaining relationship and its serv- 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 657 


ices of the NLRB, it must in its constitution provide for these cer- 
tain specific safeguards for democratic processes 

Senator Morse. No; that is not all that you provide. What you 
provide here, if I understand your bill correctly, and, if not, please 
correct my impression, what you are saying by this language, are you 
not, is that the Board cannot take any jurisdiction of any matter in- 
volving the subject matters covered here, starting on line 6, page 1, 
‘aised by the union until the Board is first satisfied that the constitu- 
tion and bylaws of such labor organizations or any national labor 
organization which is an affiliate unit provide for such things. 

Senator Munpr. That is right. 

Senator Morse. So, it is a condition precedent to the exercise of 
any jurisdiction of the Board on complaints raising questions as to 
unfair labor practices and other conduct of employers that the Na- 
tional Labor Relations Act provides as a protection for the unions. 

Senator Munpr. That is correct. 

Senator Morsr. So, we come back to where I left off in my earlier 
questioning; we have to take a look then at the standards that you 
set up for this exercise of this condition precedent. That standard 
is “to the satisfaction of the Board.” 


POSSIBILITY OF TROUBLEMAKING AND DELAY 


Now, I would assume that, in many cases, if not in most cases, the 
Board’s attention would be called to the problem of compliance by 
some complainant, by some protester, some dissident member or group 
in a union, and then it would proceed to investigate, raising the type 
of hypothetical I raised before—the employer stooge or the employ er 


spy or the paid employer troublemaker within a union, which unions 
have to be constantly on guard against—arming that group with em- 
ployer backing with this procedural weapon, slowing up handling of 
any case involving the National Labor Relations Board involving 
that union; those investigations take time; you have got over 70,000 
local unions in this country. 

I will come to this matter of the number of elections in connection 
with other language later on in this section of the bill. But let me 
proceed with the application of this language, “shows to the satis- 
faction of the Board.” 

I have been talking about the complaint cases; I have been talking 
about the case where somebody alleges to the Board that the constitu- 
tion and bylaws have not, in fact, been followed, but the language does 
not limit the Board to a consideration of complaint cases. 


AFFIRMATIVE DUTY PLACED UPON NLRB 


The language places, I respectfully submit, an affirmative duty 
upon the Board to satisfy itself, first, that these provisions of the 
bylaws and constitution have in fact been complied with by the union 
before it can assume jurisdiction over a case of unfair labor practices 
or any other matter because of the condition precedent you have laid 
down. Therefore, your bill places an affirmative duty upon the 
Board in every case to make an affirmative survey or investigation as 
to whether or not, in fact, in holding an election, a union has com- 
plied with its bylaws and constitution, and thereby the bill guarantees 
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a lapse of time, a delay in the handling of every complaint and pro- 
ceedings under other sections of the National Labor Relations Act 
where we already have got a board criticized for its backlog of cases. 

What I want is your observation on it. Your bill now guarantees 
further delay and, in my judgment, plays right into the hands of 
those that recognize the longer you can keep a labor case from being 
settled the better your chances are that you can settle it against 
the union. If there is anything we know in the field of labor rela- 
tions it is that the passage of time in the handling of a labor dispute 
works against the union and for the employer. 


COMPARISON WITH INTERNAL REVENUE SERVICE 


Senator Munpr. I still do not believe that it is going to give rise 
to a plethora of cases such as the Senator envisions as a possibility. 

I think it would operate much in the same fashion as our Internal 
Revenue Service operates. It operates on the theory that income-tax 
reports and payments are satisfactory to the Internal Revenue Serv- 
ice, except as they discover something which is wrong, and then they 
go back in and investigate. 

They do not challenge each individual report. They do not re- 
fuse to credit the taxpayer with having fulfilled his financial obliga- 
tion to the Government, until they have investigated each spec ‘fic 
case. They accept them, and then they check them; and that, I think, 
would be the case here until something has been raised. 


PRIOR INVESTIGATION REQUIRED 


Senator Morsr. May I respectfully point out I do not think your 
analogy is applicable at all? To make it analogous, we would have 
to modify our Internal Revenue Code to reply to the taxpayer, “You 

cannot do business until we, first, investigate and find out whether or 
not you have fully complied with the Internal Revenue Code.” 

You are saying here to the Board, in language that I think is as 
blanket as you can make it, that it cannot proceed until it is satisfied 
that the constitution and the bylaws of the labor organization, in 
regard to these matters that you list on page 2 of your bill, have been 
complied with. 

Now, it has got to investigate. It cannot just be satisfied by a 
filing of the constitution, as under the existing law. But you now 
provide that the Board cannot proceed with the case until it has 
looked into the matter of compliance with its constittuion. You do 
not have to have a single dissident member of the union say a thing 
about it. 

The Board has got to satisfy itself that, in the elections that have 
been held or the actions of the union followed or covered by your lan- 
guage, the union has, in fact, followed its constitution and bylaws: 
that is some investigation. 

Senator Munpr. May I point out that I think my analogy has 
more merit than the Senator indicates. I think he is, in attacking my 
analogy, tending to put the labor union in the wrong segment of the 
analogy. I think the analogy between the income-tax situation and 
the businessman and the Board and the union is that both the union 
and the businessman can continue until the responsible and pertinent 
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Government agency finds something wrong, and so that the union 
would continue to enjoy these until something was found wrong, just 
as the businessman stays open and keeps on operating until the Internal 
Revenue caller comes along and finds something wrong. 


ANALOGY WITH INTERNAL REVENUE SERVICE QUESTIONED 


Senator Morsr. I understand your point of view, but I respectfully 
porns out that the tax analogy, the Internal Rev venue, is not applicable, 
ecause there is no burden put on the Internal Revenue Service to take 
affirmative action before a taxpayer can be allowed, for example, to 
proceed in business. 

But, here, you just stop the union cold from pressing its charges 
against an employer until the Board investigates whether or not it 
has followed the procedures set out on page 2, or whether it has fol- 
lowed the constitution and bylaws with respect to the particular matters 
set up on page 2. 

It is pretty much like a legal provision that would provide under a 
will the donee shall not take the bequest that is granted to him under 
the will unless the court is satisfied that during the 12 preceding months 
he has done certain specific acts in conformity with the law. 

You, as an executor, under a will, would be pretty hard put to 
turn the money over to the donee if he had such a provision. 

It would be a very disrupting provision in the administration of 
estates and it would create great confusion. 

I think it would be much more analogous to your provision than 
your argument by analogy from the Internal Revenue Service. 

But I have made the point for the record, and we will have to dis- 


cuss it, 1 think when we come to write up the bill. 

I want to go to this section 2 on page 2, dealing with these ref- 
erendums that you provide for, do not forget you have got over 70,000 
local unions in this country. 


MATTERS ON WHICH SECRET BALLOTING WOULD BE REQUIRED 


You provide for the authorization of strikes, the fixing of the 
amount of dues, the levying of assessments, the imposition of fines, the 
authorization for disbursement of union funds in the amounts not 
exceeding a given amount, and the determination of all other mat- 
ters directly affecting the economic well-being of the members only by 
majority vote of the members taken by secret b art 

Now you previously testified that there had oy relatively few 
elections in the past. But if this bill is adopted there will not be 
relatively few elections in the future because you not only specify 
certain particular subject matters with regard to which there must 
be elections or secret ballots but then you have a very broad clause 

in there, on line 20 the determination of all other matters. You pro- 
vide for secret ballots on issues that provide for the authorization of 
strikes, the fixing of the amounts of dues, the levying of assessments, 
the imposition of fines, the authorization for disbursement of union 
funds in the amount exceeding X amount and a determination of all 
other matters directly affecting the economic well-being of the mem- 
bers only by majority vote of the members taken by secret ballot. 
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LANGUAGE IN BILL AMENDED BY SUBSTITUTE 


Senator Munpr. I want to point out that I have taken that language 
out of my bill, That I have substituted the language which I read 
for that. I took it out for precisely the reason you mentioned because 
i thought that would provide for an internal number of elections. 

papeiet Morse. I got your insertion. You and I are making the 
same reading error. ‘T got your insertion in another part of the bill. 
I outs your insertion here on page 2. 

Senator Munpr. You are right, we have not gotten to this point. 
1 have not mentioned it. I have stricken out all portions of section 2 
except that which provides for the authorization of strikes. 

The other part is taken out. I agree with you that that would 
provide for too many elections. 

Senator Morse. Now, I will ask this question, 

Under your bill, could you give the subcommittee an estimate as to 
how many secret ballots you think the typical American union, local 
union, would have to have taken in a year? 


LIMITED NUMBER OF ELECTIONS FORESEEN 


Senator Munpr. Well, [ think under my bill unless you reach a 
strike situation there would not be in some unions any of these elec- 
tions at all during the year, because a great many of the unions, and 
rightfully so, have sated of longer than 1 year for their union 
officers, they would not be voting for officers. 

You would not be voting on a strike stiuation in a normal union 
except once in several years, probably a decade or so. 

Senator Morse. If a union then by constitutional process modified 
its constitution so that the only provision for secret balloting in its 
constitution would be the matter of a vote on strike and that all issues 
involving dues and dismissals of members and elecion of officers 
should be by voice vote—— 

Senator Munpr. This would deal only with the election of officers, 
with the strike situation, and with the allevi ation of a supervisory or 
administratorship or a trusteeship over a union, to try to find some 
way to get out from eg that dilemma which have proved very 
troublesome in some area 


REFERENDUMS FOR STRIKES, ELECTION OF OFFICERS, AND TRUSTEESHIPS 


Senator Morse. Then all the referendums have been eliminated 
from the bill and you put the unions then in a position of a secret 
ballot requirement only in the case of a strike? 

Did I understand the election of officers 

Senator Munpr. Correct. And the desirability of eliminating a 
trusteeship. 

Senator Morse. Revocation of trusteeship ? 

Senator Munpr. Right. 

Senator Morse. So whenever these now limited issues are raised 
you place the burden upon the National Labor Relations Board to 
make an investigation to its own satisfaction that the constitution 
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and bylaws so provide before it will give that union any of the bene- 
fits—give that union the right to seek benefits under the National 
Labor Relations Act? 

Senator Munpr. Unless you are willing to accept my interpreta- 
tion of how it would operate which would be that in the absence of 
indication of wrong, you would accept as satisfactory the perform- 
ance of the union on the basis of inclusion of the provisions in the 
constitution. 


I assume that all unions are innocent until-declared guilty, you say. 
INTERPRETATION BY COURTS 


Senator Morse. Well, of course, the present law only requires the 
filing of those reports which includes, of course, the filing of the non- 
Communist affidavit, and the financial reports, but if we pass the 
language of your bill, how can you escape, I think, the inevitable 
interpretation of the courts that the Congress meant more than just 
filing ? 

The Congress would be placing an affirmative duty upon the court 
to satisfy itself that the union, in practice, carried out the provisions 
of the act which would call for an investigation on election of officers, 
on strikes, on trusteeship revocations and whatever you propose to 
have specifically by secret ballot ? 

Senator Munpr. I think the Senator will agree, I believe he was 
one time a member of the NLRB, or some agency functioning under it. 

Senator Morse. I was a member of the War Labor Board. 

Senator Munpr. I think the Senator would agree that an election 
having been held, the constitution having provided how it should be 
held, the returns having come in, in the absence of any complaints, 
that the Board would not go around muddying up waters which 
appear to be clear. 


It would accept that. It would be on those occasional cases where 
there is controversy. 


MODIFICATION OF BILL TO CARRY OUT AUTHOR'S INTENT 


Senator Morsr. I am glad to get this, now I have your expression 
of intent, and I am glad to get your intent. I respectfully point 
out, if that is your intent, then the language of the bill will have 
to be modified to carry it out, because you did not have that intent 
expressed. To the contrary, you place the affirmative duty on the 
Board to satisfy itself that these things have been done, and that that 
would require investigation by the Board. 

Senator Munpr. Well, I am perfectly willing to concede that. if so 
astute a lawyer as the Senator from Oregon cannot read into the 
language the same interpretation that is put on it by the Senator 
from South Dakota, who wrote it, we have got to rewrite it, and get 
it clear so everybody has the right impression. 

Senator Morse. I will do my best to rewrite it to carry out your 
intent. I donot guarantee to vote for it. 

Senator Munpr. Any degree of support will be appreciated. 

Senator Morsp. I yield tothe Senator from Arizona. 

Senator Kennepy. He has no further questions. 

25738—58——-43 
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NEW BURDEN ON NLRB AND RESULTING DELAYS 


Senator Morse. Then I will proceed. I want to give you an oppor- 
tunity to comment on a point I want to get into the record, and that 
is if you have this referendum on strikes, and trusteeships, and officers, 
17 million union members and some 70,000 local unions, you would 
have a great deal of supervisory work to be done by the National 
Labor Relations Board in the protest cases, and eliminate, from my 
point of view, the duty of the Board with regard to the affirmative 
duty that I think your present language imposes upon the Board. 

Let’s just take the protest cases, and deal with these instances in 
which I say, by one tactic or another, it would not be difficult for 
antiunion forces to get people to protest and thus delay the action 
which would accrue to the benefit of the employer because the longer 
the delay the better chance he has of weakening the union. 

Senator Kennepy. Would the Senator suspend for a moment? 

Senator Morse. Do you think it isa problem though ? 

Senator Kennepy. The Senator from Arizona and I have some ap- 
pointments. I was wondering what our procedure should be this 
morning or this afternoon. 

(Off the record.) 

Senator Kennepy. Thank you, Senator, for waiting. 


FEW CONTEST CASES FORESEEN 


Senator Munpr. This accords me a good opportunity to express 
my appreciation to Mr.sRead, whose place I have taken. I call 
attention to the fact that contest cases are not going to be too numerous, 
because most contest cases, when they are presented, have to have 
some accompanying evidence that there has been either fraud or 
miscounting. 

Now we have got the constitutional provision of the conduct. of 
your elections such as established here; the possibility both of fraud 
and inappropriate conduct will not exist to a very great extent. They 
are not going to contest the elections, but simply accept them as it is. 


FUTURE TACTICS OF ANTIUNION FORCES 


Senator Morse. My comment is this: Until we get this bill on the 
books, we have no way of knowing what tactics and devices the anti- 
union forces of the country will adopt to use the language of their 
bill to force a Board investigation. 

We have all the elections you want, but, still, if some dissident mem- 
ber says there was corruption on the part of the union, there were 
all these other charges made that are common in this kind of a framed 
case, this Board has got to look into it. 

Senator Munpr. Well, the Board has to make a determination. 

Senator Morse. I say that the Mundt bill guarantees to us that there 
will be an investigation to the “satisfaction” of the Board, when these 
charges are made. The Board cannot say, “We are not going to con- 
sider your petition without investigation.” 

Senator Munpr. The Board can make its own determination as to 
that. It is not the captive of anybody from outside the Board. It 
stands on its own authority; the entire authority reposes with the 
Board. The Board could decide it out of hand, if it so chose. 


rine 
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It probably would not, but if the cases were obviously trumped up 
and antilabor cases, if there was a Situation in which you had com- 
lied with the constitution and your election was properly held, the 

Sstenios available, this is no great job to check an election of ‘that 
kind, because these are secret ballots. 

These are not the kind of fraud that can occur when there is an 

oral vote, where there is no evidence available. 


TIME REQUIRED TO INVESTIGATE FAIRNESS OF ELECTIONS 


Senator Morse. I want to point out, Senator Mundt, that the Na- 
tional Labor Relations Board sometimes spends up to a year investi- 
gating the fairness of its own elections when charges are made, and 
here you have got an election that is conducted by a Government of- 
ficial supervising, and yet these elections, these representation elec- 
tion-contest cases take months and months, not infrequently but very 
frequently. When you get into this question of a Board carrying out 
a statutory mandate “to satisfy” itself that the election cae 
of a union constitution and bylaws are carried out, you have a prob- 
lem with lots of complexities in it to take time for investigation. 

And that is why, as you see, I rather shy away from the ‘proposal 
because of what I think is the dilatory time element that might be 
involved. But we each have our point of view expressed on the 
record, and that was the purpose of my duestioning. 


SANCTIONS AGAINST UNIONS IN MUNDT BILL 


I turn now to the sanctions which you use. Your bill would deny 
tax exemption for any union which does not satisfy the Board. As 
Professor Cox and Professor Summers said, your bill and the Know]- 
and bill would penalize members for noncompliance e and deny NLRB 
processes which are designed for public purposes, not merely for the 
benefit of the union or its members. By exercising this sanction, they 
point out, your language denies the public the protection for which 
the National Labor Relations Act is devised. What do you say in 
reply ? 

Senator Munpr. Well, on that particular sanction, where you have 
a vital financial interest at stake, I would concur; in those cases the 
National Labor Relations Board should make a very specific finding 
after a very c areful examination. When you get into the punitive : sec- 
tion of the act, in the sanctions section, then you have a really serious 
problem involved, and I think that you would want to be very careful 
that the facts are as indicated. When the facts are there, when the 
violation is clear, then I find no fault with the penalty, which would 
deny to the violator the tax- -exempt status that he enjoys by virtue of 
compliance with the law. 


PEACEFUL PROCEDURES AND THE PUBLIC INTEREST 


Senator Morse. Well, but the machinery of the act was set up to 
protect the public, seeking to give it some assurance that peaceful 
procedures are going to be followed in settling these disputes. Now, 


this sanction that you have imposed stops the application of those 
procedures. 
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It invites, I respectfully suggest, or induces, employees denied these 
peaceful procedures to use methods which you and I would disapprove 
of, but it is an inducement for direct action outside of the National 
Labor Relations Act, on the part of members who become highly emo- 
tional and agitated and concerned in these difficult cases. If there is 
anything we need, as a checkrein on employers and workers in labor 
disputes, it is the availability of procedure through Government super- 
vision that will assure the public that at least public representatives, 
in this instance, the National Labor Relations Board, are going to have 
jurisdiction to find out whether or not there was an unfair labor prac- 
tice, to find out whether or not coercion and duress existed, to find out 
if a majority of employees want union representation. 

But you say we would deny you all of this unless we are first satisfied 
that you followed these election procedures that are now required in the 
bill that you propose ? 


PRESUMPTION OF COMPLIANCE 


Senator Munpr. Yes; and as I say the presumption of compliance, 
I think, exists, as in the tax-collection aaa which the Senator does 
not accept. 

But I think the presumption of compliance prevails in this business 
until there is evidence, substantial evidence to the contrary, and that 
in these contested cases which have been held in compliance with 
demonstrable evidence in the form of ballots on a simple issue of who 
got the most votes, and was this conducted in compliance with the pro- 
visions of the constitution, you do not have the complexity of problems 
that you have dealing with the bargaining rights of great groups of 
men and who is going to represent labor in a large factory or industry. 

Senator Morse. Again I wish to be fair to you and give you this 
opportunity to make your statement which you have in answer to a 
proposition, to a point I made. 

I simply want the record to show that I think your bill would be 
subject to the abuse that in the exercise of the sanction it would be an 
inducement for the creation of some of the very evils that you seek to 
prevent. 

Because when you deny to the rank-and-file members the procedures 
of the National Labor Relations Act and deny the public application 
of those procedures to a given dispute and then you put the workers in 
position where they either have to surrender to the employer or engage 
in a knock-down drag-out economic war with them and I am trying 
to avoid that latter situation and avoid any language in any statute that 
I think can be used for dilatory tactics in prolonging a dispute. 


TAX FEATURE IN MUNDT BILL 


I have a question I want to ask you on the tax feature of your bill 

The language of your bill as I interpret it would seem to make 
NLRB determination final for tax purposes even if set aside upon 
court review. 

I doubt if you really intend that, because our income tax statues 
are subject to a statute of limitations of 2 years. 

Now it frequently takes the Board more than 2 years to decide an 
unfair labor practice case and usually more than 2 years for a court 
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review. If final determination by the court or by the Board is to be 
determinative, the statute of limitations would usually have run by 
the time such a determination is made. 

My question for clarification is, do you, in fact, intend that the 
NLRB’s determination shall be final for tax purposes ¢ 

Senator Munpr. You mean beyond court appeal ? 

Senator Morse. Yes. 

Senator Munpr. No;I do not. 


PROBLEM OF STATUTE OF LIMITATIONS 


Senator Morsr. What about the statute of limitations problem ¢ 

Senator Munpr. I do not think that that would become a factor. 

I think that the National Labor Relations Board action here to 
deny the tax-exempt provision, the burden of proof would then shift 
to whoever then had the penalty invoked against him. 

Senator Morse. All a party has to show under the statute of limi- 
tation case is whether or not the time period has elapsed ? 

Senator Munpr. But this is not a tax collection, this is a tax 
exemption, which he has been enjoying. 

Senator Morse. If he is not going to enjoy it he is not going to 
collect it. 

Senator Munpr. It would seem to me during this process of adju- 
dication the collection would be made, would be ‘impounded and finally 
determined by the court decision. 

If he had been enjoying the tax-exempt status and you invoke the 
ruling of the act and then start collecting from him—while it was 
in court I do not think the statute of limitations would run so that 
the man would not get his reimbursement. 


TIMING OF BOARD’S DETERMINATION 


Senator Morse. That can only be true if the Board’s determination 
was made within 2 years after it started. 

If the Board’s determination was made beyond 2 years after it 
started, the statute of limitations would then have to be automatic. 

Have I got your intent clear ? 

Senator Munpr. You would have the statute of limitations — 

Senator Morse. The fact that the Board started the action does 
not stop the statute from running. 

Senator Munpr. It seems to me you are working in reverse order 
from the statute of limitations if the statute of limitations would deny 
the plan the right to get justice. 

The statute of limitation is usually set up to protect somebody 
from some subsequent prosecution of some kind but where you have 
collected this money would not the courts impound that and return 
it to you if you won the case ? 

Senator Morse. The statute of limitations runs against the Govern- 
ment, not against the individual, Senator. 

Senator Munnpr. This could be in process of court long before the 
statute of limitations would set in. I grant the court case might last 
longer. 

Senator Morse. It would be before the Board. 

Senator Munpr. Yes. 
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CLARIFYING LANGUAGE NEEDED 


Senator Morse. I have got your intent expressed but I think again 
there is some clarifying language needed here. 

Senator Munpr. I surely do not intend of course to nullify our 
court procedure, nor to provide a method whereby the money in- 
volved could not be impounded during the adjudicatory procedure so 
that whoever was finally found to be right would get the money to 
which it was entitled. 

Senator Morse. Well, I will work on that language to see if that 
can be clarified so as to be no doubt as to your intent. 

Senator Munpr. Right. 

Senator Morsr. Now I come to the last line of questions which is 
on this matter of organizational picketing. 

That is when we had ‘Senator McClellan as a witness the other day 
and I asked him a series of questions about it. 


CONDITIONS PRECEDENT TO ORGANIZATIONAL PICKETING 


I am not going to cover all of them but I want to raise with you 
the requirement you have in the bill that one-third of the members 
of the shop would have to be either be members of the union or want 
to be members of the union before an organizational picket line can 
be stretched. 

Are you against organizational picketing lines in the absence of any 
employee in a given establishment wanting to join a particular union? 

Senator Munpr. Yes, sir. 

Senator Morse. Let me give you the hypothetical I gave to Sen- 
ator McClellan, using Washington, D. C., as an example, where there 
is a heavy unionization of the restaurants, eating places. There are 
some that are not unionized establishments. Let us assume there is 
one in which there is not a single employee who is unionized or wants 
to join a union. The union puts a few pickets out in front walking 
back and forth with signs saying “We want the public to know that 
this restaurant is not unionized.” 

Just walk up back and forth. 

Senator Munpr. Signs are usually written in less polite language, 
as the Senator knows. 

Senator Morse. I understand but there is my hypothetical. What 
are you going to do about that hypothetical ? 

Are you going to prevent that picketing ? 


PICKETING AS ECONOMIC COERCION 


Senator Munpr. There you run into honest differences of men who 
believe that unions have a right to impose membership on employees 
who do not want it and employers who do not want it. 

Now, what is argued out in basic legislation involving right-to- 
work legislation aiid choad shop and so forth and on that I take no 
stand in these hearings. 

On that I am frank to say I have not finalized my own judgment 
when I come to voting on it. 

But on the particular tactics of putting a picket line in front of a 
man’s establishment for the intended purpose of economic coercion 
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upon him which in some cases means economic suicide for him, it 
seems to me that for such a picket line to be legal, some percentage, 
and I do not know whether 3314 percent is the optimum percent or 
whether it should be more or less. 

I suspect if it should be changed it should be less rather than more, 
but unless somebody inside the plant wants that to be done, I hate to 
deny to an American individual businessman, and American working 
men the right to live happily together and conduct their own busi- 
ness without being attacked by a walking wall of insulting placards 
in a human picket line. 


PURPOSE OF INFLUENCING PUBLIC OPINION 


Senator Morse. My hypothetical is a picket line which obviously is 
stretched to influence public opinion with respect to the trade of that 

restaurant, and thereby affect the jobs of those who work in there. 

This union just wants the public to know this shop, this restaurant 
has no union members. That is all the signs say. 

Senator Munpr. I think the Senator must concede that in his hypo- 
thetical the union really wants more than to just have the public know 
that they are not employing union members. 

Senator Morse. Sure. Wants to unionize the shop. 

Senator Munpr. Oh, yes. 

Senator Morse. No doubt about it. No doubt about it. 

But they are appealing to the public and to the employees, they have 
on their sign that this shop is not unionized. Would you deny them 
the right to > have that picket line ? 

Senator Munpr. I would deny them the right to have a picket line 
unless, the Senator’s hypothetical makes this correct situation un- 
less there was some express desire from within the plant that this 
should be so, and I would deny them that right because in the climate 
of American public opinion there has developed an accepted standard 
among a great many people that there is something reprehensible 
about crossing a picket line so that a picket line is more than an edu- 

cational process today. 

It is virtually a sentry on guard who says “Do not cross the picket 
line,” which means you have got economic warfare at its very severest 
degree. 

SENATOR M’CLELLAN’S VIEW 


Senator Morse. When I put this hypothetical to Senator McClellan 
he said he would not oppose that picket line as the courts have not 
opposed that picket line. 

senator Munopr. It is not presently legal. 

Senator Morse. I know, but the question was raised as to whether 
or not this would come under the common-law doctrine of legitimate 
picketing, but the courts have not declared against that picket line, 
and Senator McClellan said that he would not favor making that 
picket line, and I am paraphrasing but I am sure the tr: inscript will 
show this is a fair statement because my hypothetical involved the is- 
sue of free speech, and he said he was not going to place a restriction on 
the part of free men and women to point out a statement of fact. 
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Senator Munopr. I would disa with the Senator on that. I would 
favor applying the law to the Senator’s hypothetical case, because it 
goes far beyond the issue of free speech. 

It sets up this picket line which I know the Senator recognizes is 
accepted among Americans as a line not to be crossed, so you really 
have an effective boycott among a lot of people. 

Senator Morse. I want the Senator to know I appreciate his direct 
answer. 


PROTECTION OF MINORITY BIGHTS 


Senator Munpr. Would I be permitted to ask the Senator a hy- 
pothetical ? 

Senator Morse. I beg your pardon? 

Senator Munpr. Would I be permitted to ask the Senator a hy- 
pothetical ? 

Senator Morsgr. Yes. That would only be fair. 

Senator Munpr. Because on the same kind of case, and knowing of 
the Senator’s very earnest zeal and effective persuasive efforts to 
protect the rights of minorities, unless you have some such bill as I 
propose, how do you protect the rights of the minority, this group of 
workers in this restaurant who want to continue as they are and to hold 
their jobs and not be deprived of a livelihood by a picket line? 

Senator Morsr. Well, I don’t think that any of the rights are vio- 
lated by this picket line. 

Senator Munor. If they are put out of a job they are violated. 

Senator Morse. There are lots of other restaurants in the city that 
are unionized and through those union activities those workers help 
maintain a scale of wage that the workers in the nonunion shop are 
enjoying although they may not be up that high but it would be lots 
lower if the union scale did not exist in a town, so I would say, I find 
no violation of their rights. 


UNION’S DUTY TO NOTIFY CUSTOMERS 


But I find that the exercise of the duty on the part of the union 
to point out to the public that eats at different places, if you have a 
preference for eating in restaurants maintained by employers that 
support the union standards, to point out to you this is not one of 
those shops. 

Senator Munor. All of which they legally do through advertise- 
ments in the newspapers and through radio broadcasts and direct 
mail. 

Senator Morse. Certainly. 

Senator Munpr. But when they put up a mechanism which, in the 
minds of many Americans is a rock of Gilbralter through which they 
cannot move, it seems to me you are far beyond the realm of free 
speech. 

Senator Morse. Right on the spot they are making appeals to two 
groups of potential customers, namely, union customers who as a 
matter of general policy would not think of patronizing a shop they 
knew was not unionized, and if there was a struggle going on in my 
hypothetical in the District of Columbia to bring more and more 
customers into shops having union agreements and those who are not 
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union members of the general public but their number is not small 
who believe, rightly or wrongly that the maintenance of a strong eco- 
nomic position on the part of the workers in the long run help the 
lawyers collect their fees and help the doctors collect their fees, because 
it has something to do with the purchasing power of the consumers 
generally. 


RIGHT TO ENLARGE MEMBEBSHIP RY PICKETING 


Senator Munpr. How would the Senator’s hypothetical operate if 
we changed it one factor? 

Instead of having the union restaurants in the majority we start 
out with 1 unionized restaurant and the union understandably and 
rightfully trying to expand its procedure so they move from restau- 
rant 1 to any one of the 50 restaurants, none of which are unionized. 

Do you think they have the right to enlarge their membership by 
picketing all the way down the line until they force them all? 

Senator Morsz. Decidedly. It has been done for years in America 
in the development of the American labor movement. 

Senator Munpr. Without anyone inside the plant wanting it? 

Senator Morse. Without anybody wanting to, manifesting a desire 
or even in a case where everybody in the shop has said we do not want 
to have anything to do with the union. That leads me to the hypo- 
thetical, I gave this to Senator McClellan the other day, suppose all 
the signs were saying “This restaurant is nonunion and pays wages 
below the union scale,” adding a point to it, and a little more per- 
suasion on the part of some people. 

They might eat if it was just nonunion, eat at a nonunion restaurant 
which paid union scale; but a nonunion restaurant which also does 
not pay union scale, that is a further inducement for not wanting 
to come into the restaurant. I asked Senator McClellan—I think 
there again the record will show that there again he would not object 
to that kind of a picket line. 


PICKET LINES IMPOSED ON INNOCENT PARTIES 


Senator Munpr. I object to the picket line per se, not the particular 
language. I doubt that you can have 12 words you understand when 
you are running for office and I would not want to have a law that 
said 12 words in your picket line card and not 15 words. 

I just object to the use of a picket line imposed on innocent parties 
in which neither management nor the employees want to be molested. 
They are living happily together. I think somebody inside the plant 
certainly, and I would not quarrel with the Senator if he said he 
thinks 33 percent is too much. I will buy your bill at 20 percent. 
I think we have made a deal. But I think somebody should express 
some support for the picket before it is imposed on them. I think 
those fellows had a minority right to earn a living and not be deprived 
of their livelihood even though they may not happen to want to belong 
to a union. 

If the law says—if the law says they have to belong that is one 
thing and you have to argue in a different way but obviously in your 
hypothetical and mine the law does not answer the question. 
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ORGANIZATIONAL PICKET LINE NOT ILLEGAL 


—— Morse. As you have pointed out in the organization of 
icket line at least of the type I am talking about is not illegal. 
he question is as to whether or not as a matter of public policy 

we are going to make it illegal and thereby strengthen the hands of 
employers that desire legislation that will enable them to keep away 
from the public information about the operation of their business 
which can be put out on appropriate picket signs. That is the issue 
we have before us. 

Senator Munnor. Of course the Senator recognizes there are many 

other ways in which they can disseminate that information to the 
ublic besides walking sometimes cheek to jowl or back to stomach 
in front of the entranceway to a restaurant in this particular case. 

Senator Morse. I recognize from time to time there have been a 

variety of proposals for limiting the right of discussion and free 
speech but thank God to date the courts have said that it cannot be 
banned. It is pretty precious to freedom. 

Senator Munpr. There is nothing in my bill—— 


LIMITATION ON FREE SPEECH 


Senator Morse. And you are going to have to pass legislation that 
will overrule that body of law that has developed by specific prohi- 
bition against the courts, that is what it amounts to. 

Senator Munopr. Nothing in my bill to prevent the union from 
hiring a hall across the street, putting up a soapbox on the vacant 
Jot the next corner and speaking by day or by night. 

So free speech is there. It is the picket line we are after. 

Senator Morse. There is nothing in your bill that would prohibit 
the union from following an ineffective course of actions in the exer- 
cise of the freedom of speech but when they exercise an effective one 
then you want to illegalize it. 

Senator Munpr. No, I think if they had the right arguments on 
their side and the persuasiveness of the Senator from Oregon incor- 
porated in their speaker they could do a pretty good job in this 24- 
hour vigil of speeches. 


CUSTOMER’S CHOICE OF RESTAURANT 


Senator Morse. But in my hypothetical they could not get at an 
eater going to the restaurant. He is just about to decide whether he 
goes into this restaurant or the one across the street. 

He finds this is a nonunion one and the one across the street is a 
union one. That is the place where he can be persuaded and the time 
to be persuaded and as I understand your position is you are going 
to deny that union the right to get that public information to the po- 
tential eater. 

Senator Munpr. Well, I would deny that union the right to picket 
the place unless somebody inside the place wanted to be picketed. 

We need not quarrel about that percentage. 
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FARMER PICKETING 


Senator Morse. One other hypothetical. Your basic answer would 
be the same as the others, I am sure. 

But, as you know, from time to time our farmer friends picket whole- 

sale milk plants because of the low prices they are paying to farmers. 

Would you prohibit farmer picket lines in front of milk plants? 

Senator Munpr. I don’t think this bill would, because in the instant 

‘ase that you now have mentioned as hypothetical you have the people 
involved in a procedure wanting to picket. 

Senator Morse. This bill would not touch it, but I am arguing by 
analog 

Senator Munpr. Because I would not prohibit picket lines gen- 
erally. I am not against picket lines; in fact, I am willing to permit 
picket lines to proceed even when a minority of the people inside the 
plant seek it. I am simply trying to eliminate the imposition of the 
picket line against the obvious wishes of a majority and perhaps the 
unanimous consent and am trying to eliminate a situation such as de- 
veloped up in Flint, where, while the testimony said labor leaders are 
putting up these picket lines, I personally had my fingers crossed. 

It might not have been the labor leaders at all. Anybody could 
put up a picket line and intimidate the poor fellow. He goes and 
gets himself some corrupt labor-management man and they make a 
deal and collect bribe and probably go out behind the garage door 
and split it between the lawyer and the picket, and all “three could 
keep it up forever. 


I am trying to prevent that kind of a racket. 
PICKETING OF WHOLESALE MILK PLANT 


Senator Morse. With regard to my hypothetical, would you favor 
any legislation that would prohibit organizations of farmers from 
picketing a wholesale milk plant with signs that read as follows: 

This milk company is denying milk producers a fair price. 

Another sign: 

This milk company made a profit last year of 20 percent after taxes. It paid 
farmers a price 10 percent below cost of production. 

Senator Munpr. I can see no reason to prohibit that kind of picket 
line. It seems to me that would be more analogous to the legitimate 


type of organizational picketing which moves in when people involved 
in the economic process are requesting it. 


QUESTION OF FARMER “PRODUCT PICKETING” 


Senator Morse. Suppose this farmers’ organization then proceeded 
to picket all the restaurants in town that sold milk from this whole- 
sale milkman. 

Senator Munpr. Now, that would involve a lot of additional—a little 
hypothetical which I would want to study before making a categorical 
answer on that one. 

Senator Morse. I just wanted to illustrate my point, and here, as 
with the other witnesses, I want the record to show that I reserve the 
right to communicate with the Senator and the right of the Senator to 











672 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


communicate with the committee for the inclusion of any other ma- 
terial we may wish from the Senator or any further material that the 
Senator may wish to put into the record. 

It is only fair that that principle be extended. 


SENATOR MORSE’S POSITION ON ADA 


I have only one other subject. 

I happen to be a vice chairman of ADA, and I would not want the 
record to stand as it is and then have my colleagues in ADA say 
“Where were you, Morse, when Senator Mundt was on the stand ¢” 

Senator Munpr. I know the Senator’s good position in ADA, and 
tried not to attack it, but to use it as an illustration. 

Senator Morse. I thought you were very proper in your presenta- 
tion of your testimony. 

I just want to raise some questions as to its accuracy. 

Senator Munpr. Surely. 

Senator Morse. You pointed out that ADA has two accounts, a 
nonpolitical account and an unrestricted account. You called them 
a political account and a nonpolitical account. 

Senator Munnpr. Restricted, that is right. 


TWO TYPES OF ADA FUNDS 


Senator Morse. It is my understanding, as an officer of ADA, that 
nonpolitical funds of ADA come from any individual, union, or com- 
pany—and you would be surprised at the companies that contributed 
to ADA—those funds to be used for the expenses of ADA in payment 
of salaries, rent, and printing costs of the various studies that ADA 
puts out such as their recent brochure on taxes and other subject. 
Then it has another fund, a voluntary fund for political purposes, 
and on occasion I am advised the contributions have gone to individual 
candidates. 

The interesting thing is that less than $2,000 total, so I am advised, 
have gone to all the candidates combined in the election years of 1954 
and 1956 each, be the contribution $100 or $150, and that in those in- 
stances ADA almost invariably and I am not going to say without 
exception, but my understanding is almost invariably, has functioned 
only as a conduit for contributions to that particular individual. 

Mr. A says to an officer of ADA “I would like to contribute $100 
to a campaign of X through ADA,” gives him a collection for X and 
X gets it. 

I judge from your testimony that you are of the impression that 
ADA’s direct contributions to candidates are much in excess of what 
I have been advised and I am giving the information I have asked for 
from ADA headquarters, were not more than $2,000 for both the 
years 1954 and 1956, each year. 


SENATOR MUNDT’S VIEW ON UNION CONTRIBUTIONS 


Senator Munpr. No, I did not go into the political activity of 
ADA from the standpoint of their propriety. I went into it only 
to the point to state that in my opinion it is basically wrong and 
basically un-American to compel any individual in a union or out of 
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a union to divest himself of some of his hard earned money to con- 
tribute to a cause or a candidate with which, for good reasons or bad 
he is out of sympathy, and that to the extent that the thousand dollars 
a month, and the 35 percent of the total nonpolitical support of ADA 
comes from compulsory dues from UAW, I think it is bad American- 
ism because you and I and everybody knows that when you help sup- 
port an organization and keep it extant, you help keep it in being for 
any political activity that it might eventually get into whether it is 
very small or very large and I think the Senator is right, the political 
campaigning activities of ADA are very limited so far as I know. 


QUESTION OF IMPROPRIETIES 


Senator Morse. I wanted in all fairness for you to make any state- 
ment you wanted to in explanation of your comments on ADA. 

If I understood you correctly, just now you spoke about what you 
consider to be the impropriety of the union making any contribution 
to the candidate. 

Senator Munpr. No. 

Senator Morsr. You agree with me that it cannot make any con- 
tribution ¢ 

Senator Munpr. Not to the candidate. 

Senator Morse. I misunderstood you. 

Senator Munpr. I said I thought it was improper to use money 
collected by compulsion to support ADA or any other organization 
part of which has a function part of which has to be in politics. 

Senator Morsr. We come to that problem. 

Senator Munpr. We both agree, I am sure, that the union could 
not legally contribute to a candidate. 

Senator Morse. Yet it could not legally contribute money to a 
candidate. 


UNION’S LEGISLATIVE PROGRAM 


Let’s come to the consideration ofthe legislative program of a union, 
based upon the view of most unions today that they have a stake in 
collective bargaining in the legislative program of a city council or a 
State legislature or in the Congress of the United States. 

In just one session a parliamentary body can pass legislation that 
eould conceivably have very determintal effects upon the union and the 
welfare of the union. 

And so the union, through its procedures, adopts a policy on legis- 
lation and so-called political activity or education, and the consensus 
of opinion of the union is that union funds should be used for that 
legislative program, the publishing of leaflets, studies, putting on of a 
television or a radio program or a discussion of the need for improve- 
ment in the Fair Labor Standards Act and the inviting of various 
individuals to come before the people on that program and tell why 
this legislation is needed, the program financed out of union funds 
supported by a majority of the union. 

[s it your position that by law the union should be prevented from 
using its funds for those purposes because there is a minority in the 
union that disapproves of the legislation or the policies? 
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COMPELLING MAN TO CONTRIBUTE TO CAUSE HE OPPOSES 


Senator Munpr. My bill does not propose that. 

But I do feel that have is something basically wrong and improper 
in our whole system of present expression and self-determination as we 
function in a self-governing republic under our Constitution, that 
there is something inherently wrong about compelling on our type of 
society, a man to contribute from his bread and butter and from his 
livelihood, either to a cause or a candidate that he individually prefers 
to are. 

I think there is something basically, fundamentally antagonistic to 
the early American concept that on this concept we are not going to 
have taxation without representation. 


COMPANY CONTRIBUTIONS 


Senator Morse. Senator, what about the company which makes 
a substantial contribution, as some do, to such organizations as the 
National Tax Foundation, or the National Association of Manufac- 
turers, the United States Chamber of Commerce. They have legisla- 
tive programs and in my opinion political action programs, at least I 
have so felt in the past, they are using stockholder’s money, though 
many stockholders, and the minority of them might disapprove. 

Senator Munpt. If in your hypothetical or, I guess it is a hypothe- 
tical, you have not named a company, if in your hypothetical you are 
using stockholders’ money to which they are entitled in the form of 
dividends, it would certainly fall in the same category as I have been 
talking about unions in that regard. 

Senator Morse. Well, it is charged as an expense and if it was not 
used for that purpose, it would be available for dividend purposes. 

Senator Munopr. Not always. There are funds, all kinds of cor- 
porate rege a and gimmicks whereby certain money is set aside for 
purposes of expansion, for purposes of entertainment of the officers, 
who are elected by the stockholders and there are certain funds set 
aside for the running of expenses and for dividends. 

But if it is present the general fund that would be normally avail- 
able as distribution as dividends then you would be taking away from 
the person who is entitled to some financial return and using it per- 
haps for a cause or candidate against its wishes, I put in the same cate- 
gory exactly as this union thing but in neither case as you know have 
my bills touched it. 

I touched the specific political situation. 


PRINCIPLE OF MUTUALITY 


Senator Morsg. I understand you have not touched it but I am 
arguing by analogy as to whether or not this involves a principal of 
mutuality that I a discussed so much in previous sessions of this 
committee. I wanted to tell you the basis for my question the same 
principle of law applied. 

Senator Munor. I will go further and say in the political field as 
well as in the support of causes field of the public opinion molding 
field, that legislation, as it evolves, and I hope it will evolve further 
even than my bill suggests, but legislation as it evolves in this very 
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tricky field should certainly be mutually applicable to businesses, to 
corporations to factories and to unions. 

Now, of course, you could not do it with individually owned con- 
cerns, it is a factor not involved there, with an individual worker. 

I think contributions which tend to determine the kind of lives we 
lead and the type of country in which we lead them, should not be 


by compulsion. They should be voluntary on both sides of the eco- 
nomic picture. 


CORPORATE CONTRIBUTIONS TO POLITICAL ACTIVITIES 


Senator Morsr. The reason for the hypothetical I have raised is I 
want to point out that many corporations do contribute to these organ- 
izations to engage in political activities and no matter how you ear- 
mark the funds of the corporation, you say this is for research pur- 
poses, plant expansion purposes or whatnot, the fact is that the total 
amount of money of the corporation determines what the dividends are 
going to be, and whatever segment of those funds the corporation 
uses for contributions to the national tax foundation or some similar 
organization, is bound to be money that is spent for a purpose that 
many stockholders in the corporation might be in complete disagree- 
ment with, but the corporation has the ae. on the basis of corporate 
laws, to make those contributions if it things it is in the interests 
of the business just as the union thinks it is in the interest of the 
union to make a contribution to the ADA. 

Senator Munpr. As the union has a right, and my bill would not 
impinge on the right of either the union or the corporation. I simpl 
raise the question as a matter of basic Americanism, I doubt that either 
the nen or the union has a basic American right to take money 
away from people who have an entitlement to the money, whether 
it is wages or dividends and to spend it to support a cause that they 
prefer to oppose. 


RESTRICTIONS ON USE OF UNION MONEY 


Senator Morse. I interpreted your statement, Senator, at the time 
you testified, to mean you would not look with disfavor upon legisla- 
tion that would restrict the use of union money in the manner that 
you are describing, including contributions to ADA. 

Senator Munpr. I would not look with disfavor upon it, providing 
it applied equally to the corporate situation. 

Senator Morse. I want to thank you, Senator, for your patience. 

Senator Munpr. Thank you. 

Senator Morse. I want to thank you also for your frankness, and 
I thank you for the direct answers that you gave to my hypotheticals. 

Senator Munpr. It is a pleasure to be here. 

Senator Kennepy. We will adjourn until 2:15 this afternoon. 

(Whereupon, at 1 p. m., the committee was recessed until 2: 15 p. m. 
of the same day.) 

AFTERNOON SESSION 


Present: Senator Kennedy, presiding. 
Senator Kennepy. The subcommittee will come to order. 
Our witness this afternoon will be Cecil Read, former president of 


local 47. 
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STATEMENT OF CECIL F. READ, FORMER VICE PRESIDENT OF LOCAL 
47 (LOS ANGELES), AMERICAN FEDERATION OF MUSICIANS 


Mr. Reap. Thank you, Senator Kennedy. 

Senator Kennepy. Senator Knowland called me about your testi- 
fying. 

Mr. Reap. Yes, sir. 

Senator Kennepy. I will say that the subc ‘omunittee is extremely 
reluctant, because of the time schedule that it is working under, to 
accept witnesses out of the main current of people who have a direct 
interest and represent a great many people. 

Mr. Reap. Yes, sir. 

Senator Kennepy. In the case of yourself Senator Knowland ex- 
pressed a particular interest and asked the subcommittee to hear you 
and, therefore, because of his interest in the matter, we will be glad 
to hear you. 

I do not want you to feel we have been reluctant to have you because 
of your individual case, but only because we have 2 weeks to try to 
cover a great many areas of labor law and therefore we have to confine 
our W itnesses, 

I understand you have testimony of 23 pages. 

We will be glad to have you submit that and then if you would like 
to testify for a few minutes, or sum up your statement, it would be fine. 

Mr. Reap. Yes, sir. 

I understand the time limitations of the committee, and I would 
like to go as far as I can with my statement. 

It has been very carefully prepared; if at any time that the time 
does not permit I will be quite willing to be cut off, without feeling 
the least bit hurt about it. 

Senator Kennepy. Good. 

Mr. Reap. Mr. Chairman and members of the committee, I am 
Cecil F. Read, a former vice president of local 47, Los Angeles, Ameri- 
can Federation of Musicians. 


EXPELLED FROM MUSICIANS’ UNION 


I was expelled from the A. F. of M. for opposing the policies and 
actions of James C. Petrillo, its president, and for following the direc- 
tions and instructions of the members of local 47 in opposition to 
A. F. of M. policies. 

I am speaking from personal knowledge of the problems and the 
almost impossible obstacles that face an individual union member or 
local official who opposes or criticizes the actions and policies of the 
national leaders of his union. 

I have read with much interest the proposals submitted by Senators 
Knowland, Kennedy, McClellan, and others and the statements made 
by them in ‘support of their proposals. 

In general, I agree with them. Specifically, I agree that there is 
a gr eat need for corrective legislation to reach the abuses uncovered by 
the McClellan committee, as ‘well as other abuses perhaps less flagrant 
and less well known, but just as devastating in their effect upon the 
welfare, economic security, and future of union members. 
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LARGE LABOR UNION A PUBLIC AGENCY 


There is no question but that the large labor union today is in the 
nature of a public agency. If the union, as we know it, is to continue 
in its present form, its leaders and policies must be subject to controls 
that will protect the rights of the rank-and-file member and the minori- 
ties within the union, 

Otherwise, the union must give up its “official public agency status” 
and revert to that of a purely voluntary organization, 

As has been pointed out in these hearings, a union has special rights 
and privileges including the right to force workers to join the union, 
under the union shop provisions of the Taf-Hartley law, if he seeks 
employment in a plant or an industry where the union has been cer- 
tified as exclusive bargaining agent. 

The union also has the privilege of setting its own membership re- 
quirements and establishing and enforcing its own bylaws and in- 
ternal policies which need not remotely conform to accepted principles 
of “due process” protection for the rights of the individual, or other 
democratic and legal safeguards. 


UNION NO LONGER A VOLUNTARY FRATERNAL ORGANIZATION 


Under such circumstances the union can no longer claim to be a 
voluntary fraternal organization. Membership requirements, dis- 
ciplinary procedures, and internal policies which might be appro- 
priate in a voluntary organization become oppressive, discriminator v. 
and dictatorial and result in involuntary servitvde in a union which 
a worker is obliged to join and to maintain his membership in good 
standing, if he wants to work at his trade or chosen profession. 

It goes without saying that union funds and welfare funds must 
be protected against misappropriation and misuse by dishonest union 
officials. Other problems have been presented and solutions suggested 
by Senators Knowland, McClellan, Kennedy and others, as well as by 
the administration. 

In general the most obvious types of labor abuses have been exposed 
during extensive hearings and while there is no general agreement as 
to the specific legislation necessary to reach and correct these abuses, 
there is general agreement as to what abuses must be corrected. 

I would like to call the attention of the committee to three specific 
areas for legislation which I do not believe have been adequately 
handled either in he: arings or in proposed legislation that I have seen 
or heard discussed. 

Thank you. 

Mr. Chairman, I understand that the written statement will be in 
the record. 

Senator Kennepy. That is correct. 

(Mr. Read’s prepared statement follows :) 


STATEMENT OF CEcrIL F. READ 


Mr. Chairman and members of the committee, I am Cecil Read, former vice 
president of Local 47 (Los Angeles), American Federation of Musicians. I was 
expelled from the A. F. of M. for opposing the policies and actions of James C. 
Petrillo, its president, and for following the directions and instructions of the 
members of local 47 in opposition to A. F. of M. policies. I am speaking from 
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personal knowledge of the problems and the almost impossible obstacles that face 
an individual union member or local official who opposes or criticizes the actions 
and policies of the national leaders of his union. 

I have read with much interest the proposals submitted by Senators Knowland, 
Kennedy, McClellan, and others and the statements made by them in support of 
their proposals. In general, I agree with them. Specifically, I agree that there 
is a great need for corrective legislation to reach the abuses uncovered by the 
McClellan committee, as well as other abuses perhaps less flagrant and less well 
known, but just as devastating in their effect upon the welfare, economic security, 
and future of union .members. 

There is no question but that the large labor union today is in the nature of a 
public agency. If the union, as we know it, is to continue in its present form, 
its leaders and policies must be subject to controls that will protect the rights 
of the rank and file member and the minorities within the union. Otherwise, 
the union must give up its “official public agency status” and revert to that of a 
purely voluntary organization. 

As has been pointed out in these hearings, a union has special rights and 
privileges including the right to force workers to join the union, under the union 
shop provisions of the Taft-Hartley law, if he seeks employment in a plant or an 
industry where the union has been certified as “exclusive bargaining agent.” 

The union also has the privilege of setting its own membership requirements 
and establishing and enforcing its own bylaws and internal policies which need 
not remotely conform to accepted principles of “due process,” protection for the 
rights of the individual, or other democratic and legal safeguards. 

Under such circumstances the union can no longer claim to be a voluntary 
fraternal organization. Membership requirements, disciplinary procedures, and 
internal policies which might be appropriate in a voluntary organization become 
oppressive, discriminatory, and dictatorial and result in involuntary servitude 
in a union which a worker is obliged to join and to maintain his membership in 
good standing, if he wants to work at his trade or chosen profession. 

It goes without saying that union funds and welfare funds must be protected 
against misappropriation and misuse by dishonest union officials. Other prob- 
lems have been presented and solutions suggested by Senators Knowland, 
McClellan, Kennedy, and others, as well as by the administration. 

In general the most obvious types of labor abuses have been exposed during 
extensive hearings and while there is no general agreement as to the specific 
legislation necessary to reach and correct these abuses, there is general agree- 
ment as to what abuses must be corrected. I would like to call the attention 
of the committee to three specific areas for legislation which I do not believe 
have been adequately handled either in hearings or in proposed legislation that 
I have seen or heard discussed. 


RECOMMENDATION NO. 1 


Three should be legislation to require that all sums of money or other benefits 
paid by employers as the result of collective-bargaining negotiations or agree- 
ments must be paid directly to the employees working under these agreements 
or to a fund or welfare plan for the exclusive benefit of these employees and 
their families. Employers or employer groups may make payments to a com- 
bined fund or welfare plan, but under no circumstances shall any benefits from 
such a fund or welfare plan be paid to anyone who has not been or is not 
employed by the employers obligated to make payments to such a fund or plan 
under collective-bargaining agreements. 

In general this proposal follows recommendations made October 10, 1956, in 
a report by the special subcommittee of the Committee on Education and Labor, 
House of Representatives, 84th Congress, 2d session, to investigate the opera- 
tions of the musicians performance trust funds of the American Federation of 
Musicians—Phil Landrum, Georgia, chairman; James Roosevelt, California; 
and Joe Holt, California. 

A copy of this report is attached to my statement and I request that it be 
incorporated as part of my statement. Let me read brief sections of this report 
and then amplify on the policies and practices which we protest and which we 
have tried to change without success up to this time. 
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Hearings 


Testimony presented during the hearings contain the following principal 
complaints and instances of alleged abuses: 

(1) Neither the individual musicians nor any local union has any voice what- 
soever in the negotiation of collective-bargaining agreements by the American 
Federation of Musicians. Section 36, article XIII, of the bylaws provides that 
the AFM may enter into collective-bargaining agreements “for the benefit of all 
members of the federation and each member is bound by the terms of such 
collective-bargaining agreements.” It is the standard and continuing practice of 
the federation to negotiate and execute collective-bargaining agreements in the 
motion-picture, radio, television, and phonograph-recording industries, without 
submitting such agreements to the members affected thereby; and even after 
the execution of such agreements, to change and alter the terms thereof to the 
disadvantage of the musicians most affected without consultation with, or 
approval or ratification by, the musicians thus affected. During the period of 
negotiations, no proposals are submitted to the members concerned, and they 
have no voice whatever in the terms or conditions finally settled or agreed upon. 

(2) In order to comply with, yet at the same time evade the intent of, the 
provisions of the Labor-Management Relations Act of 1947 (29 U. S. GC. A, 
sec. 186), the AFM has created, by agreements with employers, a number of 
so-called trust funds to which employers are required to make so-called volun- 
tary contributions as the price of, and as a condition precedent to, the employ- 
ment of musicians in the following industries: Motion’ pictures, television film, 
transcribed radio, and phonograph recording. 

The result of requiring these contributions—which are actually compulsory, 
not voluntary—has been to create widespread unemployment throughout these 
industries, to encourage the importation of “canned” foreign music with the 
following results: 

(a) Unemployment of musicians in the United States ; 

(b) Loss of economie and cultural benefits to the Nation which would or- 
dinarily flow from such employment ; 

(c) Inferior products are forced upon employers and the public; and 

(@) Indirect loss of employment in related crafts (sound engineers, sound 
technicians, music cutters, projectionists, sound crews, etc.). 

e * * oe + : a 


(6) Residual property rights have been protected by collective bargaining 
agreements throughout the entertainment industry for the protection of artists 
in all fields of artistic property. The technical term is “residual performance 
rights.” No such agreements exist at the present time to protect or enforce 
the residual performance rights of individual musicians. The AFM has diverted 
compensation for such rights from the individual musicians to the trust fund 
since June 1955 (although prior to that date such rights were asserted and en- 
forced by collective bargaining agreements negotiated by the federation; such 
performance rights constitute a basis upon which the industry makes contribu- 
tions to the funds). 

Witnesses who made these charges requested Federal legislation to correct 
what they considered were abuses. Other witnesses defended the actions of 
the president of the American Federation of Musicians and its executive board ; 
although some of these witnesses indicated disagreement with the decisions and 
activities of the president and the executive board they maintained that it was 
an intraunion problem which should be worked out within the union itself and 
that no legislation was necessary or should be considered. 

Pindings 

On the basis of the record it seems quite clear to your subcommittee that— 

(1) The membership of the Los Angeles Local No. 47, American Federa- 
tion of Musicians, has no voice in collective bargaining negotiations carried 
on at the national level, and has no effective control of its own affairs. 

(2) Because of the structure of the American Federation of Musicians, 
its method of selecting delegates to their national convention, and the pow- 
ers conferred on the president and the executive board, it is unlikely that 
members of that local can ever obtain proper or adequate participation in 
the management of the affairs of the union. 

(3) Substantial sums which would, in most industries, go toward in- 
creased wages and fees for many members of local 47 and the New York 
local are now being diverted into the various musicians’ performance trust 
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funds. The purposes for which these funds are used are highly objection- 
able to many members of local 47. Although the funds are supposed to 
be used to provide employment for unemployed musicians and to promote 
cultural development throughout the country, these witnesses believe that 
the majority of performers benefiting from the funds are not really un- 
employed professional musicians who normally make their living in that 
profession, and also that the method of allocating the funds is a device 
by which the president and executive board of the AFM control an over- 
whelming majority of the delegates to the national convention of the union. 

(2) The Federal Government should consider legislation designed to give 
individual employees some protection with respect to payments made by their 
employers that would otherwise go to them in the form of higher wages. 

When the Labor Management Relations Act of 1947 was enacted there was 
an open question as to whether or not employers were required to bargain 
regarding health, welfare, pension, and other types of employee benefit plans. 
This question was resolved in the Inland Steel case in 1948 (22 L. L. R. M. 
2506) so as to require the employers to bargain with unions regarding such 
matters. The rationale of this decision was that the benefits flowing from 
such plans were embraced in the terms “wages, hours, and working conditions.” 
In essence, therefore, the law today regards all sums paid by an employer as a 
result of collective bargaining negotiations or agreements as wages regardless 
of the fact that the money may go directly into a fund as in the case of the 
musicians performance trust funds or directly into union treasuries, as in the 
case of dues deducted from wages. In the case of dues, however, deductions may 
not be legally made and paid directly to unions unless “the employer has received 
from each employee on whose account such deductions are made a written 
assignment” (sec. 302 (c) (4), Labor Management Relations Act). 

Your subcommittee recommends that additional hearings be held to determine 
the feasibility of amending the Labor Management Relations Act of 1947 so 
as to make this same requirement with respect to payment of dues applicable to 
all other payments made by an employer as a result of collective bargaining 
negotiations or contracts. Under such legislation each employee would have 
a legally protected right to decide for himself if he wanted his share of “wage” 
increases paid to him or to the union in any other conceivable manner. 

The facts which led up to this recommendation are as follows: The American 
Federation of Musicians is the recognized, though not certified, exclusive bar- 
gaining agent fr musicians in the following fields: Phonograph recording, motion 
picture, TV film, TV commercials and spot announcements, radio transcriptions, 
radio and TV networks, and local radio and TV stations. In other words 
the federation controls the bargaining in all fields of recorded and filmed music. 
In 1943, by means of a strike lasting for 17 months the A. F. of M. pro- 
cured agreements from employers in the phonograph recording industry by 
which these employers paid a royalty of roughly 114 percent of the retail 
price of the records made, to a so-called recording and transcription fund 
which was under the exclusive control of the union. The proceeds of this 
fund were allocated on a per capita basis to provide employment for musicians 
throughout the country in free band concerts and other types of free public 
music. 

This type of fund was specifically outlawed by the Taft-Hartley Act of 1947. 
At the expiration of the contract, January 1, 1948, Mr. Petrillo notified the 
recording companies of the intention of the American Federation of Musicians 
to discontinue permanently recording for phonograph records and transcrip- 
tions in America. In effect this was a strike but it was not so termed. After 
11 months in which no phonograph records were made by American musicians 
the union and the employers evolved a device by which royalty payments were 
to be made to a fund which was to be under the control of an independent 
trustee and the payments were called voluntary contributions. The union pro- 
cured a ruling from the Attorney General of the United States that this arrange- 
ment technically complied with the Taft-Hartley Act and the music perform- 
ance trust fund as it is now known came into being. 

The objection which professional musicians have to this fund and to the man- 
ner in which money is required to be paid to this fund does not go to the as- 
serted “purposes” for which this fund is used. Our objections are: 
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(1) That less than 3 percent of the total union membership is required to 
subsidize this fund. 

(2) That obtainable wage-scale increases, offered wage increases, reuse of 
“residual” payments such as are common to other performers in these same 
industries, have been diverted to the trust fund without the consent and over the 
violent protests of the musicians employed in these industries. 

(3) That the trust fund policies of Mr. Petrillo and the A. F. of M. have be- 
come a political device to insure the perpetuation in office of the union leaders 
who support such a fund. 

(4) That the subsidizing of a gigantic make-work fund is not the solution nor 
an adequate substitute for actions and policies designed to protect musicians 
against the commercial reuse of their own recorded and filmed product. 

(5) That the policy of requiring exorbitant payments to the trust fund in con- 
nection with TV films and the television release of theatrical films has caused 
tremendous unemployment for musicians in these fields. 

Since 1943 and more particularly since 1948 the primary concern of Mr. Pe- 
trillo and the A. F. of M., when conducting collective bargaining negotiations 
in the filmed and recorded music fields, has been to procure more and more money 
for the trust funds. In sworn testimony taken within the last 10 days, Mr. 
Petrillo has admitted that in many instances he has made no demands for wage 
increases or other benefits for the musicians who were to be employed under the 
collective bargaining contracts he was negotiating, but has confined his demands 
exclusively to trust fund payments. 

A short history of the collective bargaining negotiations resulting in the diver- 
sion of musicians wages and benefits is appropriate here: 

(1) In 1948 after a year’s strike in the phonograph recording industry Mr. 
Petrillo signed an agreement which provided for no increased wage scale or other 
benefits to the recording musicians but which provided for royalty payments to 
the trust fund based on the sale of records. In the next phonograph record 
negotiations in 1954, the A. F. of M. made demands for an increase in wage scale 
for the recording musicians and higher royalty payments for the trust fund. 
The employers were willing to pay a wage increase to their musicians but they 
were unwilling to increase their payments to the trust fund. During the course 
of negotiations it was decided by Mr. Petrillo, and agreed to by the employers, 
that a 5-year contract would be signed providing for a 10 percent wage increase 
for the first 2 years of the contract and a 21 percent wage increase for the last 
3 years. At this point, Mr. Petrillo demanded and received the acquiescence of 
the employers to divert these wage increases to the trust fund instead of paying 
them to the musicians to be employed under these labor agreements. The re- 
sult is that phonograph recording musicians in 1958 are working for the same 
wage seale that they received in 1946, although the employers are paying over 
$3 million a year in diverted wage increases and royalty payments to the trust 
fund. 

(2) The uext area of employment to receive Mr. Petrillo’s attention was in 
the field of TV films. Prior to 1950-51 he refused to permit American musicians 
to record the music for TV films under any circumstances. In 1951 he es- 
tablished a policy, without any negotiations, which established a wage seale for 
a minimum session of 3 hours in which 1 TV film could be recorded. Unlike 
the actors’ and singers’ unions, who procured reuse payments for their members 
when the TV films were reshown, Mr. Petrillo decided that any such procureable 
payments should be made to his trust fund. As a result he required the TV 
film producer who wished to employ American musicians to sign a so-called trust 
agreement which obligated him to pay 5 percent of the gross revenues derived 
from the TV films to the trust fund. This payment wus demanded on the first 
showing of any such film on TV as well as on all subsequent showings. The re- 
sult Was that the cost of using American musicians was so prohibitive because of 
the trust fund payments, totaling many times the original cost of musicians, that 
the TV film producers resorted to the use of “foreign canned music.” At the 
present time approximately 95 percent of all TV films produced in America 
utilize foreign canned music with the consequent loss of this amount of employ- 
ment to American musicians. 

(3) The next area for voluntary contributions to the trust fund was in the- 
atrical pictures, released to TV exhibition. In 1946 the federation, by contract, 
prohibited the showing on TV of motion pictures that had been made for theatri- 
ealexhibition. In 1950 a policy was established, again without any negotiations, 
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which provided that theatrical motion pictures could be realesed to TV on two 
conditions: 


(a) The music sound track would have to be rerecorded, thus providing 
work for musicians. 

(b) The owner or exhibitor was obligated to pay 5 percent of the gross 
revenue from TV exhibitions to the trust fund. ° 

In practice the policy of rescoring or rerecording the music did not work out, 
due to technical difficulties. In 1951 a new policy was adopted by which each 
musicians who had originally recorded the music for these films was to be paid 
$25 per film when such film was first released to TV. The formula of payments 
for the trust fund of 5 percent of the gross revenues was continued. 

A new contract was entered into in 1954 for a 5-year term embodying the same 
provisions, however, in June 1955 when the federation became aware of the 
impending sale to TV of large backlogs of films of the major motion picture 
producers, Mr. Petrillo announced to the annual AFM convention that he was 
going to divert the $25 payments which the musicians had been receiving to the 
trust fund. 

These trust fund policies have been vigorously opposed by all of the recording 
and motion picture musicians since their inception. They have been opposed 
because of the loss of wages, reuse payments, and other benefits which were 
procurable for these recording musicians, and more particularly, these policies 
have been opposed because of the loss of employment, which has resulted from 
the excessive trust fund demands. Protests have been made by individuals, by 
employers, by local union officials, and eventually by means of an official written 
appeal, by local 47 backed up by extensive economic and legal research and 
surveys. This appeal was made by me in person in January 1956 and was au- 
thorized by the unanimous action of several large membership meetings of local 
47. All of these appeals have been futile. Resolutions have been taken to the 
annual convention appealing from these discriminatory and unwise policies, but 
to no avail. An examination of the membership structure, voting powers and 
bylaws of A. F. of M. will indicate why it has been impossible to obtain relief 
within the union. 

The American Federation of Musicians claims a membership of 260,000. Ac- 
eording to surveys, authorized by the A. F. of M. in 1954-55, over 50 percent or 
125,000 of these members do no musical work whatsoever. They earn not $1 a 
year in musical employment. It is presumed that they maintain their member- 
ship because of sentimental reasons, or insurance benefits, and because of the 
uniformly low dunes required. Less than 20 percent of the union’s members 
look to musical employment for their livehood. Less than 4 percent are em- 
ployed in the recording and filmed music fields where the trust fund policies 
have been so destructive to adequate wages and employment opportunities. 

The 700 locals of A. F. of M., casting 1,700 votes, send delegates to the annual 
convention each year. Each local has 1 vote for its first 150 members or a frac- 
tion thereof and 1 additional vote for each additional 100 members with a limit 
of 10 votes. Thus, at the national convention 21 small locals with a total mem- 
bership of 641 (from actual figures taken from convention reports) cast 21 votes 
and outvote the 20 votes, allocated to the Los Angeles and New York locals 
having a total combined membership of 46,000 members; when it is understood 
that practically all of the recording and film musicians live and work in these 
2 large locals. It is easy to see why the trust fund policies of Mr. Petrillo re- 
ceive practically unanimous support at the convention as only 3 percent of the 
members and 2 locals are penalized by these policies whereas 698 locals and 97 
percent of the members, who never have. and perhaps never will work in the 
recording and film industries reap the benefits. 

In addition to this the bylaws of the A. F. of M. give such broad powers to the 
international executive board that no effective opposition or even criticism of 
these policies is tolerated. All provisions passed by the convention are subject to 
review and rejection or approval by the international executive board after the 
convention has disbanded for the year. The international executive board has 
the power to remove any local officer from office for any cause whatsoever; to 
order changes in the constitution and bylaws of any local; to discipline, fine, or 
expel any member that steps out of line. Over and above the authority of the 
international executive board are the powers given to the international president. 
Article I, section 1, of the bylaws of American Federation of Musicians reads as 
follows: 
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Duties of the President 


(4) Section 1, article 1, of the bylaws of the A. F. of M. presently provides 
that the president of the American Federation of Musicians “is authorized and 
empowered to promulgate and issue executive orders which shall be conclusive 
and binding upon all members and/or locals”; any such order, by its terms, 
“* * * (b) may annul and set aside” the constitution or bylaws “or any por- 
tion thereof * * * and substitute therefor other and different provisions of his 
own making.” This power under article 1, section 1, has, in fact, been exercised 
as recently as 1954. 

If a union is permitted to have a monopoly in any industry, and workers in 
that industry are required to join such a union as a condition of employment, 
there must be some type of adequate control over the membership requirements, 
disciplinary actions, and expulsion proceedings of the union. 

Otherwise, conditions and abuses, such as I have related as occurring in the 
A. F. of M. will continue unchecked. I know that the “bill of rights” proposed 
by Senator Knowland and others is designed to meet certain minimum require- 
ments for democracy in labor unions. Such measures are necessary but, above 
all, there must be the opportunity for those who oppose the policies of the ma- 
jority or of the rulers of the union, to criticize the leaders and their policies 
and to take effective and concerted action to change these leaders or policies 
without being subjected to expulsion and other disciplinary action—actions 
that can deprive a worker of his livelihood, his union benefits, his right to at- 
tend union meetings, or to hold office. 

A 2-party system must be permitted and protected so that effective opposition 
and more than 1 view can flourish within the union. 

I was interested to note a colloquy last Monday between Senator Knowland 
and Senator McNamara regarding the secret-ballot provisions of Mr. Knowland’s 
bill. 

It was suggested that a secret ballot was unnecessary, and that the long tenure 
of office most national labor-union leaders enjoy, and lack of opposition to them, 
was because they were doing such a good job that the members of their unions 
continued to support them. 

I respectfully beg to differ with the Senator from Michigan on this point. 
I believe that the laws and practices in most labor unions, and I know in the 
AFM, are designed to perpetuate in office those who are already in power. 
No effective opposition to national labor leaders can exist and no criticism is 
permitted when bylaws are so vague and broad as to permit fines, suspensions, 
and expulsions under any circumstances that the labor bosses choose to con- 
strue in such catchall bylaws “as placing obstacles in the way of the successful 
maintenance of local.” article 13, section 1, AFM bylaws, or “violating any law, 
order, or direction, resolution, or rule of the Federation,” i. e., Petrillo. 

The insistence on secret ballots and adequate appeal procedures will not 
compensate for the lack of the right to voice effective criticism and organized 
opposition under a valid 2-party system. 

Let me illustrate what I mean. 

I was elected to the board of directors of local 47 (Los Angeles) in 1953. I 
soon learned that all the directors and officers of local 47 opposed the trust-fund 
policies and actions of Petrillo and the international, but, as they said, “What 
can we do? You can’t fight the federation.” As I became more familiar with 
the local and federation bylaws, I learned that this was true. 

Conditions growing steadily worse, we determined to try to help ourselves. 
In local 47, we had averaged less than 1 membership meeting a year for many 
years because of failure to get a quorum of 150 members out of 16,000 to attend 
meetings. This was due to apathy and hopelessness on the part of the mu- 
sicians. In September 1955, interested musicians began calling others to get 
them to union meetings. I presented a resolution to authorize an official ap- 
peal to the international éxecutive board to reverse the trust-fund policies. A 
record crowd, for that time turned out. Over 500 members voted unanimously 
to authorize the appeal, and selected me to make it. 

The following month I was elected vice president of local 47 to fill a vacancy. 

gathered the necessary facts and material, including extensive economic and 
legal surveys and made the appeal, personally, before the international executive 
board in January 1956. 

Every aspect of the appeal was denied. I reported to a membership meeting 
of 3,500 musicians in February 1956, and recommended that we take further 
action to protect our wage and employment by resort to the courts, if necessary. 
The meeting overwhelmingly adopted my recommendation, overturning the at- 
tempts of the president of the local to rule such action out of order. 
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The meeting then suspended the president temporarily pending impeachment 
charges and a trial to remove him from office for subservience to Petrillo and 
failure to follow the instruction of the membership. The next day he was re- 
stored to office by order of Petrillo. 

Two weeks later, charges having been filed, an impeachment trial voted, 
1,609 to 53, to remove him from office. The next day he was put back in office 
by order of Petrillo. 

Two weeks later, the recording secretary of the local was impeached, tried, and 
removed from office by well over the required two-thirds vote of more than 
2,500 members. The next day he was restored to office. 

In the meantime, charges had been filed against me and 12 others, including 7 
members of the board of directors. We had an extended trial, and I was ex- 
pelled from the AFM, as ringleader, without the right to ask for reinstatement 
for 1 year; others were expelled for 1 day but could not hold elective or ap- 
pointive office for 2 years. 

A mild sentence, you may say, but an attempt to remove from the local any 
effective leadership in opposition to Petrillo or the international’s policies. 

We found new people to run for office, and in December 1956 a slate running 
on a platform of opposition to Petrillo and the trust-fund policies defeated the 
pro-Petrillo incumbents, 4,800 to 1,700, roughly. 

Unfortunately, some of these new, untested officers soon learned that it was 
dangerous, if not futile, to oppose Mr. Petrillo; so they decided to join him and 
attempted to take the local right back under his domination, thus deserting the 
principles on which they had been elected, and betraying the musicians who 
had picked them and elected them. 

So, we started over again. Still with the actual leaders unable to run for 
office, and myself, as acknowledged spokesman for this opposition movement, 
unable to attend meetings or to address the membership. 

In March of this year, the revolt against Petrillo and his policies flared out 
again. An election was held on March 5, 1958, for directors for the Musicians 
Club of Los Angeles, a California nonprofit corporation with identical member- 
ship to local 47, which holds title to the union building and other property. The 
entire slate, openly adopting the so-called rebel policies which have been ap- 
proved consistently by the membership for over 2 years, defeated the incumbent 
pro-Petrillo slate still holding office in local 47. 

Before the newly elected directors could take office, they were suspended by 
their defeated rivals, without charges, opportunity to answer, or a trial—all per- 
fectly legal under local 47 and AFM bylaws. They have appealed to the courts 
of California and been granted injunctions to protect their union memberships, 
their right to employment, which the local’s officers had tried to deny them by 
threats against anyone who worked with them, and a new election has been 
ordered by the court. 

I have gone into such detail to illustrate that the apparent lack of opposition 
to national union leaders is not because the members are satisfied with these 
leaders, but because of the futility of opposition and the very real dangers of eco- 
nomic retaliation and loss of union membership. 

To pinpoint my argument, Mr. Petrillo has been president of the Chicago local 
of the federation for 27 years. Only once, I believe it was in 1934, has anyone 
run against him. The defeated candidate was expelled shortly after the election, 
and there has never been a single name on the Chicago union ballot other than 
the Petrillo slate since then. 

In 1941, Joseph Weber, then president of the AFM, retired by agreement. 
Mr. Petrillo was unopposed as candidate for president, and has since been 
elected by acclamation at every convention, still unopposed. 

To correct this abuse, my recommendation No. 2 is: 


RECOMMENDATION NO. 2 


That appropriate legislation be adopted that will guarantee a two-party 
system in national labor unions, and suitable safeguards be provided so that 
effective criticism of leaders and organized opposition to their policies cannot 
be stifled under the threat or actual loss of union membership. National unions 
desiring to procure or retain exclusive bargaining rights, union-shop contracts, 
and other privileges must, by law, permit opposition and criticism within the 
union itself, or lose their bargaining rights and privileges. 

Under the circumstances and conditions that I have described, it has proven 
impossible for individual musicians or local 47 to obtain justice, or to change 
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the policies which have robbed the recording musicians of their wages and 
almost destroyed this part of the music business. 

Four costly and involved lawsuits have been filed and are being vigorously 
prosecuted against the federation and all employers who have entered into trust- 
fund agreements. These suits charge “breach of the fiduciary obligation of 
the federation,” as bargaining agent for specific bargaining units, in diverting 
procurable wages and other benefits to the trust fund, and ask upward of 
$20 million in damages. 

Some of the employers, notably NBC, RCA Victor Records, CBS, Columbia 
Records, and Capital Records, who cooperated with the federation in diverting 
wages of their own employees, are now actively fighting on Petrillo’s side in 
the courts. They have evidently arrived at a working relationship with Mr. 
Petrillo that they do not want disturbed. They aid Mr. Petrillo’s trust fund 
and he overrules strike votes (1951-54) by the New York and Los Angeles locals 
who were attempting to stop the use of “canned music” by the networks on 
live radio and television network shows. 

In February of 1958 a costly and abortive strike was called in the motion 
pictnre studios by the AFM. The underlying cause of this strike was the 
demand by Mr. Petrillo and the AFM for payments to the trust fund of 4 percent 
of the gross revenue from TV releases or over $5 million annually. The pro- 
ducers refused to submit to this demand as a condition for utilizing American 
musicians. Mr. Petrillo refused to sign without trust fund payments. 

A strike was called, and the motion picture producers began to send their 
films to Mexico and Europe to have the music recorded. It soon became apparent 
that the entire motion picture recording industry would be permanently lost to 
American musicians if something was not done to break the impasse. Neither 
Mr. Petrillo or the producers would budge and the musicians found themselves 
involved in a strike for the trust funds that could only result in the permanent 
loss of their employment in motion pictures. 

Under these circumstances a new musicians union was organized on March 23, 
1958, the Musicians Guild of America. Petitions were filed with the NLRB re- 
questing elections to certify a new bargaining agent in the motion pictures 
studios. The NLRB announced May 6, that the MGA had filed sufficient authori- 
zations of eligible musicians in the bargaining unit to proceed with elections. <A 
hearing has been ordered in Los Angeles for May 20. An election will be held, 
and the MGA will win it. 

Between the lawsuits against the federation which I am confident will be 
successful, and the eventual success of the MGA, I know that the musicians of 
America will get the relief that they need and must have. 

But it should not be necessary for union members to be forced into action, 
which if successful will destroy their old union rather than reform it. 

No union can be permitted to stifle criticism of its leaders and policies or to 
expel members or restrict their right to hold office, if at the same time that union 
is permitted a monopoly on the labor market in an industry. The only alterna- 
tive to an effective bill of rights for labor which will protect the individual or 
minority group would be to outlaw not only the closed shop but the union shop 
and resort to so-called voluntary unionism provisions which can only weaken and 
destroy the labor movement. I am opposed to this alternative. 


RECOMMENDATION NO. 5 


Legislation should be enacted to outlaw the provisions in national labor unions 
which prohibit so-called dual unionism, if more than one union has been certified 
as “exclusive bargaining agent” in industries where workers are employed under 
agreements held by competing unions. 

AFM and local bylaws prohibit membership in any muscial union * * * not 
affiliated as an organization with the American Federation of Musicians. Ar- 
ticle 13, section 3. 

Under these bylaws, if the Musicians Guild of America were to be certified as 
bargaining agent for musicians in the motion picture industry, and such an elec- 
tion is now pending, a musician would be expelled from the AFM if he joined 
the MGA in order to work for the motion-picture employers. It seems ridiculous 
that this musician could be expelled from the AFM and denied all musical em- 
ployment not portected by NLRB jurisdiction, if he complies with the union-shop 
provision of the Taft Hartley Act, but that is exactly what the Federation bylaws 
demand. 
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The idea of more than one union representing the same workers with different 
employers is not strange to the entertainment industry. SAG represents: actors 
and singers in motion pictures and TV films; AFTRA represents the same actors 
and singers in live radio and TV, other unions come into the picture when these 
same actors work in night clubs or theaters. 

I earnestly urge the committee and the Congress to give serious attention to 
the three problems I have outlined and the corrective legislation I have sug- 
gested. In addition I would urge consideration for the proposed legislation 
directed at some of the more obvious abuses in the labor movement, and covered 
in the Knowland, Kennedy, and administration recommendations. 

I know that the national leadership in the AFM does not speak for the rank 
and file union musicians. I suspect that this is also true in many other unions. 
I ask the committee to consider this possibility in weighing the protests and 
opposition of the present spokesmen for organized labor, to any and all legisla- 
tion to correct abuses in the labor movement. 


I would like to warn the national leaders in the labor movement that unless 
they help frame and support legislation for which there is an obvious and im- 
perative need, we may get legislation which goes too far and could injure the 
legitimate and necessary objectives of labor unions. 

I would like to thank the committee for this opportunity to testify on behalf 
of the musicians of America and in the interests of the rank and file members 
of all unions. 

Mr. Reap. In order to conserve your time and to make the best use 
of the time available to me I will not read that statement at this time 
but comment on some of the high points and any additional informa- 
tion I have, and I will be prepared to answer any questions that you 
might want to have me answer. 

Senator Krennepy. Yes, go right ahead. 

Mr. Reap. There are three areas of legislation to which I refer in 
the written statement. One of them has to do, the first one has to do 
with the trust fund policies of the American Federation of Musicians. 
This is known as the music performance trust funds. 

A similar fund was set up in 1943 by the federation and was made 
specifically illegal by the passage of the Taft-Hartley Act of 1947. 

The federation then struck the recording industry for a full year 
and the employers evolved a method by which they could technically 
comply with the Taft-Hartley and still provide Mr. Petrillo with 
the trust funds that he wanted. 

Basically, this trust fund is set up through collective bargaining 
negotiations with employers in the phonogr: aph, television, film, in 
fact in all recording and film industries. 

Through these collective bargaining negotiations the employers are 
required to make payment to this music perfor mance trust fund. 

In actual effect less than 3 percent of the union’s membership are 
involved in these industries where employers are required to contribute 
to the funds, and the funds are then allocated on a per capita basis 
throughout the entire country, supposedly for cultural benefits. 

In practice, the fund has become a political device for maintaining 
Mr. Petrillo, and those who support him in control of the federation. 

His collective bargaining procedures have involved the diversion 
of offered wage increases from the musicians employed the requirement 
of royalty payments instead of procurable wage raises for the musi- 
cians, the diversion of reuse or residual payments, which are paid in 
other entertainment crafts to actors and singers and other methods of 
diverting procurable wages and benefits from the actual musicians 
working for these employers to this trust fund. 

My written statement goes into detail as to the negotiations where 
this has occurred and cites specific instances. 
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EVIDENCE OF EMPLOYER COOPERATION 


There has, in addition, been evidence developed of the employers’ 
cooperation with the federation and Mr. Petrillo in this regard to 
the extent they have willingly agreed and perhaps in some instances 
fostered the idea of diverting wages of their own employees to a trust 
fund that was not for the benefit of their employees, and in return 
they have received special consideration from Mr. Petrillo in their 
contracts which he has signed with them. 

I think it is only right to note that in no instance have any of the 
musicians working under these collective bargaining agreements ever 
been consulted as to the terms of the proposed agreements nor have 
they ever had any right of ratification In any manner of the contracts 
after they have been negotiated. 

Mr. Petrillo’s policies and asserted aims have been that when he 
goes into collective bargaining negotiations which may affect 500 or 
a thousand specific musicians, he is actually negotiating for benefits 
for 260,000 members of the federation, 97 pere ent of whom will never 
perform services for the employers that he is negotiating with and he 
gets benefits for this 97 percent. 

In other words, he does not negotiate for the benefit of the people 
who are going to work under the contracts. 

He specifics illy negotiates for benefits for people who are not going 
to work under the contracts. 

(The report follows :) 


Musicrtans PERFORMANCE Trust Funps 


REPORT BY SPECIAL SUBCOMMITTEE OF COMMITTEE ON EDUCATION AND 
LABOR, HOUSE OF REPRESENTATIVES, 84TH CONGRESS, 2D SESSION, TO 
INVESTIGATE THE OPERATIONS OF THE MUSICIANS PERFORMANCE TRUST 
FUNDS OF THE AMERICAN FEDERATION OF MUSICIANS 


The special. subcommittee appointed on May 10, 1956, to investigate the opera- 
tions of the musicians performance trust funds of the American Federation of 
Musicians herewith submits its report to the chairman of the Committee on Edu- 
cation and Labor of the House of Representatives. 

Because of the many complaints received from local 47, American Federation 
of Musicians (located in Los Angeles, Calif.) regarding the method of operation 
and basis of contributions to the musicians performance trust funds, your sub- 
committee held hearings in the city of Los Angeles on May 21 and 22, 1956. On 
October 1 and 2, 1956, the subcommittee met in executive session to consider the 
material presented at the hearings, additional information received since the 


hearings, and to arrive, if possible, at conclusions and recommendations. This 
report is the result. 


Hearings 


Testimony presented during the hearings contain the following principal com- 
plaints and instances of alleged abuses : 

(1) Neither the individual musicians nor any local union has any voice what- 
soever in the negotiation of collective-bargaining agrements by the American 
Federation of Musicians. Section 36, article XIII of the bylaws provides that 
the AFM may, enter into collective-bargaining agreements “for the benefit of all 
members of the federation and each member is bound by the terms of such col- 
lective-bargaining agreements.” It is the standard and continuing practice of the 
federation to negotiate and execute collective-bargaining agreements in the 
motion-picture, radio, television, and phonograph-recording industries, without 
submitting such agreements to the members affected thereby; and even after 
the execution of such agreements, to change and alter the terms thereof to the 
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disadvantage of the musicians most affected without consultation with, or 
approval or ratification by, the musicians thus affected. During the period of 
negotiations, no proposals are submitted to the members concerned, and they 
have no voice whatever in the terms or conditions finally settled or agreed upon. 

(2) In order to comply with, yet at the same time evade the intent of, the 
provisions of the Labor-Management Relations Act of 1947 (29 U.S. C. A., 186), 
the AFM has created, by agreements with employers, a number of so-called trust 
funds to which employers are required to make so-called voluntary contributions 
as the price of, and as a condition precedent to, the employment of musicians in 
the following industries: motion pictures, television film, transcribed radio, and 
phonograph recordings. 

The result of requiring these contributions—which are actually compulsory, 
not voluntary—has been to create widespread unemployment throughout these 
industries, to encourage the importation of “canned” foreign music with the 
following results: 

(a) Unemployment of musicians in the United States ; 

(b) Loss of economic and cultural benefits to the Nation which would 
ordinarily flow from such employment ; 

(c) Inferior products are forced upon employers and the public; and 

(d@) Indirect loss of employment in related crafts (sound engineers, 
sound technicians, music cutters, projectionists, sound crews, etc.). 

(3) Local 47 musicians pay a tax of 1 percent upon their earnings in the 
motion-picture and television-film industries into the theater defense fund of 
the union (the aggregate of which tax comprises 87 percent of all the funds 
collected since 1946 for that fund), whereas other musicians who perform in 
theaters and dance bands pay no such tax whatever. 

Further, 97 percent of the total so-called contributions paid into the trust fund 
from television films comes from films in which local 47 musicians played, while 
musicians in theaters, dance bands, and otherwise throughout the United States 
and Canada perform no services from which any contributions, directly or 
indirectly, go to this particular trust fund. Members of more than 700 locals 
throughout the United States and Canada receive payments from this trust fund 
although they have performed no services from which any contribution has gone 
to the trust fund. 

(4) Section 1, article 1, of the bylaws of the AFM presently provides that 
the president of the American Federation of Musicians “is authorized and 
empowered to promulgate and issue executive orders which shall be conclusive 
and binding upon all members and/or locals’; any such order, by its terms, 
“* * * (Bb) may annul and set aside” the constitution or bylaws “or any 
portion thereof * * * and substitute therefor other and different provisions 
of his own making.” This power under article 1, section 1, has, in fact, been 
exercised as recently as 1954. 

(5) Strike funds collected from theater musicians and motion picture record- 
ing musicians have been misused and diverted upon the order of International 
Executive Board of AFM (a) to establish a pension for the widow of a former 
president, (b) to purehase a printing plant and equipment for the use of the 
AFM, and (c) to establish a retirement fund for international officers and other 
employees of the federation. 

(6) Residual property rights have been protected by collective bargaining 
agreements throughout the entertainment industry for the protection of artists 
in all fields of artistic property. The technical term is “residual performance 
rights.” No such agreements exist at the present time to protect or enforce the 
residual performance rights of individual musicians. The AFM has diverted 
compensation for such rights from the individual musicians to the trust fund 
since June 1955 (although prior to that date such rights were asserted and 
enforced by collective bargaining agreements negotiated by the federation: such 
performance rights constitute a basis upon which the industry makes contri- 
butions to the trust funds). 

Witnesses who made these charges requested Federal legislation to correct 
what they considered were abuses. Other witnesses defended the actions of 
the president of the American Federation of Musicians and its executive board ; 
although some of these witnesses indicated disagreement with the decisions and 
activities of the president and the executive board they maintained that it was 
an intraunion problem which should be worked ont within the union itself and 
that no legislation was necessary or should be considered. 
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Findings 

On the basis of the record it seems quite clear to your subcommittee that— 

(1) The membership of the Los Angeles Local No. 47, American Federation 
of Musicians, has no voice in collective bargaining negotiations carried on at 
the national level, and has no effective control of its own affairs. 

(2) Because of the structure of the American Federation of Musicians, its 
method of selecting delegates to their national convention, and the like powers 
conferred on the president and the executive board, it is unlikely that members 
of that local can ever obtain proper or adequate participation in the manage- 
ment of the affairs of the union. 

(8) Substantial sums which would, in most industries, go toward increased 
wages and fees for many members of local 47 and the New York local are now 
being diverted into the various musicians’ performance trust funds. The pur- 
poses for which these funds are used are highly objectionable to many members 
of local 47. Although the funds are supposed to be used to provide employment 
for unemployed musicians and to promote cultural development throughout the 
country, these witnesses believe that the majority of performers benefiting from 
the funds are not really unemployed professional musicians who normally make 
their living in that profession, and also that the method of allocating the funds 
is a device by which the president and executive board of the AFM control an 
overwhelming majority of the delegates to the national convention of the union. 


Conclusions and recommendations 


Your subcommittee has considered the situation in terms of possible legislation 
and has arrived at the following conclusions: 

(1) The Federal Government should not be required or authorized by legis- 
lation to interfere with or supervise day-to-day relationships between union 
officials and union members; such intraunion matters can and should be worked 
out within the structure of the labor organization itself; sooner or later in most 
cases the will of the members themselves will govern the conduct of the union. 

The subcommittee recalls that the original House bill in 1947 contained some 
provisions requiring periodic elections of all union officers, voting procedures 
for establishing dues schedules, special assessments, engaging in strike action 
by secret ballot under Government auspices, etc. Such provisions were omitted 
in conference because they would inject the Federal Government into the internal 
affairs and management of labor organizations. 

(2) The Federal Government should consider legislation designed to give 
individual employees some protection with respect to payments made by their 
employers that would otherwise go to them in the form of higher wages. 

When the Labor Management Relations Act of 1947 was enacted there was 
an open question as to whether or not employers were required to bargain 
regarding health, welfare, pension, and other types of employee benefit plans 
This question was resolved in the Inland Steel case in 1948 (22 LLRM 2506) so 
as to require the employers to bargain with unions regarding such matters. The 
rationale of this decision was that the benefits flowing from such plans were 
embraced in the terms “wages, hours, and working conditions.” In essence, 
therefore, the law today regards all sums paid by an employer as a result of 
collective bargaining negotiations or agreements as wages regardless of the 
fact that the money may go directly into a fund as in the case of the musicians 
performance trust funds or directly into union treasuries as in the case of dues 
deducted from wages. In the case of dues, however, deductions may not be 
legally made and paid directly to unions unless “the employer has received 
from each employee on whose account such deductions are made a written 
assignment” (sec. 302 (c) (4), LMRA). 

Your subcommittee recommends that additional hearings be held to deter- 
mine the feasibility of amending the Labor Management Relations Act of 1947 
so as to make this same requirement with respect to payment of dues ap- 
plicable to all other payments made by an employer as a result of collective 
bargaining negotiations or contracts. Under such legislation each employee 
would have a legally protected right to decide for himself if he wanted his 
share of “wage” increases paid to him or to the union or in any other conceivable 
manner. 

In making this recommendation your subcommittee recognizes that such 
legislation might, to some extent, interfere with and perhaps slow down col- 
lective bargaining negotiations as they are presently carried on in some in- 
stances. It would, of necessity, require that union negotiators know in advance 
of collective bargaining sessions whether or not their members ‘wanted their 
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share of possible increases in the form of larger paychecks or in the form of 
benefits provided by the establishment or continuance of a specific employee 
benefit plan. 
The above argument (i. e., possible complications with respect to certain 
phases of existing collective bargaining procedures in some cases) should be 
considered along with the following arguments: 
(1) It would enable the individual union member to share in the benefits 
of collective bargaining contracts entered into by the union on his behalf, thereby 
preventing the kind of situation that now exists in Local 47, AFM 
(2) It would encourage unions to administer employee-benefit plans to the 
satisfaction of those members who contribute a portion of their wages (or who 
forego a wage increase) for such purposes. 
(3) It is simple and easy to understand. 
Your subcommittee has also concluded that further hearings regarding the 
operations of the musicians performance trust funds are not necessary when 
considered from the standpoint of possible Federal legislation. Hence, with 
this recommendation and report the subcommittee believes its assignment has 
been completed. 
Respectfully submitted. 
Pui M. LANpRuM, Chairman. 
JAMES ROOSEVELT. 
JOE Horr. 

OcroBer 10, 1956. 


MUSICIANS GUILD OF AMERICA 


Senator Kennepy. Whom are you representing now, Mr. Reed? 

Mr. Reap. I am representing the musicians, the professional mu- 
sicians of this country unofficially and at the present time I am the 
chairman of the new musicians union recently horesad in Los Angeles, 
called the Musicians Guild of America. 

Senator Kennepy. How many members do you have? 

Mr. Reap. We have at this point four official members. We have 
just recently applied to the National Labor Relations Board for a 
certification as bargaining agent in the motion picture industry and 
have been notified we have made sufficient representation with author- 
ized signatures that an election will be held. 

Senator Kennepy. In what bargaining unit would the election be 
held ? 

Mr. Reap. It would be held for all musicians employed by the 
motion picture industry nationwide. 

Senator Kennepy. Between you and Mr. Petrillo’s>—— 

Mr. Reap. If Mr. Petrillo determines to comply with the labor 
board proceedings and go on the ballot. 

Senator Kennepy. What evidence did you have to show to get to 
the Board ? 

Mr. Reap. We had to show a 30-percent minimum of those eligible 
to vote in the election according to the Board’s standards, I do not 
know what standards they establish. 

Senator Kennepy. How many people did you say—did you say 
four 

Mr. Reap. There are only four who are officially members of this 
organization. It is only 5 weeks old, sir. 





AUTHORIZATION CARDS 


Senator Kennepy. How did you demonstrate you had 30 percent? 
Mr. Reap. By authorization cards signed. 
Senator Kennepy. How many did you have? 
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Mr. Reap. We probably, sir, turned in about 450 to 500 authoriza- 
tion cards at this point. 


Senator Kennepy. Do you know how long it will be before the 
election is held? 

Mr. Reap. I don’t know. 

Senator Kennepy. Could you sum up specifically rather than giv- 
ing us the history of the union, which I think is in this testimony, 
what is it that you would like us to do, the subcommittee, legislatively ¢ 

Mr. Reap. I would like the subcommittee specifically to outlaw by 
statute the practice of using collective bargaining negotiations to 
require payments to any person not employed under the collective 
bargaining agreements in question or to any fund, welfare, trust 
fund, or any other kind of a fund that is not for the exclusive benefit 
of the employees of the employers who are contributing to this fund. 


OBJECTION TO CERTAIN PAYMENTS 


Senator Kennepy. What you object to are the payments being 
made based on number of workers, of whom only a certain percentage 
actually are working musicians; is that correct ? 

Mr. Reap. Yes. Senator Kennedy, the contracts cover specific 
people who work for these employers. The benefits that are derived 
un the collective bargaining agreements do not go either in the 
form of wages or pension benefits or anything else to the people who 
are working for these employers. 

Senator Kennepy. Isn’t that up to the employer groups who will 
pay those benefits? Isn’t it pretty much a decision for the union 
and employer groups as to how much they should pay ¢ 

Mr. Reap. This 1s the way it has worked out. But the musicians 
who are actually adversely affected by this have no voice, ratifica- 
tion, or anything else in the collective-bargaining negotiations. They 
are a minority within the union and in the American Federation of 
Musicians. 

DEFINITION OF BARGAINING UNIT 


Senator Krennepy. In other words, you feel that there are many 
more people who come into the bargaining unit than there are people 
who are actually working musicians. Working musicians do not 
receive all the funds but, rather the funds are distributed to a lot 
of people, including the working musicians, and also including a 
lot of people who won’t work; is that correct? 

Mr. Reap. This is true. I think we have to define the term “bar- 
gaining unit.” 

Senator Kennepy. I agree. I think that is the key. 

Mr. Reap. My understanding of the bargaining unit is they are 
the people who are going to perform services under the contracts, 
no matter how little. 


NLRB DECISION 


Senator Kennepy. What is the Board’s decision on that particu- 
lar matter? 

Mr. Reap. I believe the Board’s decision is to be a member of the 
bargaining unit and qualified to work you must perform services. 

Senator Kennepy. Why have they not eliminated this? 
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Mr. Reap. This has never been brought to their attention before. 
Senator Kennepy. Have you made a charge of unfair labor prac- 
tice ? 

Mr. Reap. We probably will have, if we do not accomplish our pur- 
pose some other way. 

Senator Kennepy. You have not moved against the employers, 
have you? 

Mr. Reap. Not yet. 

Senator Kennepy. Or against the union ¢ 

Mr. Reap. Well, we have moved against the employers and the 
union to the extent that, a year ago last December, after exhausting 
all rights of appeal w ithin the union over a per iod of years, we filed 
four extensive and complicated lawsuits involving the whole enter- 
tainment industry and the union, charging a breach of fiduciary ob- 
ligation on the part of the union as bargaining agent in diverting pro- 
curable wages and other benefits. 


SOURCE OF FEES 


Senator Kennepy. Who is paying your fees, if that is the situa- 
tion ? 

Mr. Reap. We have had to raise money to prosecute these ac- 
tions by appealing to the actual musicians, themselves, for con- 
tributions. 

Senator Kennepy. Are you an attorney? 

Mr. Reap. No; Iamnot. I ama pr ofessional, playing musician. I 
play trumpet, and have earned my living all my life, “and, through 
the fact of the protection given to a worker under the Taft- Hartley 
law that I had always s heard run down so badly by the union leaders, 
I have been able to enforce my right to work and earn a living for 2 
years after I was expelled from the union for my opposition to Mr. 
Petrillo. 

Senator Kennepy. You were expelled from the union? 

Mr. Reap. Yes. 

Senator Kennepy. On what charges? 

Mr. Reap. On the charges of advocating dual unionism and placing 
obstacles in the way of the successful maintenance of the local. 

Senator Kennepy. Maintenance of what? 

Mr. Reap. Successful maintenance of the local. I was expelled a 
year ago last June. 

Senator Kennepy. Now, as I understand it, your first suggestion is 
that no workers be included in the bargaining unit who are not ac- 
tually employed or employable in the industry ; ; is that correct? 

Mr. Reap. That is correct. And that no payments be made:as the 
result of the bargaining agreements to these people who are not part 
of the bargaining unit or ‘for their benefit or to any fund that is for 
their benefit. 


Senator Kennepy. What else do you suggest ? 


TWO-PARTY SYSTEM WITHIN UNION 


Mr. Reap. The other suggestion I have has to do with the basic 
concept of democracy within labor unions. I believe that, if it were 
possible to foster some kind of a legitimate two-party system within 
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the union, this would meet a great many of the problems and would 
avoid the possibility of the Federal Government having to get into 
specific laws governing the action of unions. We have found, in actual 
practice in the Musicians Union, this situation to exist: Mr. Petrillo 
was elected president of the Chicago local 27 years ago. Only once 
during that time, in 1934, was there ¢ every anyone running against him 
on the ballot. 

That man was expelled from the union a month after he had been 
defeated in the election, and no one has ever been on the ballot since. 
There never has been more than one name for any office on the Chicago 
local’s ballot since 1929. I am a member of the Chicago local, and I 
was raised in Chicago. 


Senator KenNepy. Is there a convention of the Musicians Union 
every what—3 or 4 years? 





MOTIONS OF DEMOCRACY 


Mr. Reap. There is a convention held every year of the Musicians 
Union. The Musicians Union goes through all the motions of 
democracy, but they have methods and laws and policies by which 
any effective opposition or criticism of the leaders or any attempted 
organized opposition to the union can be stopped before it gets 
started, either at the local level or at the national level. 

Senator Kennepy. Why isn’t it possible, prior to your activity for 
another union, if the members are dissatisfied, for another union to 
come in and seek to serve as bargaining agent for the musicians? 

Mr. Reap. There never has been any other union in this country—I 
mean outside of a few small, local ‘attempts at different times—to 
represent musicians in this country. Mr. Petrillo has had a complete 
monopoly of all musicians in this country. They either do business 
through him—— 


PROPOSALS SOUGHT 


Senator Kennepy. What would you like us to do, insofar as the 
union democracy problem is concerned ? 

Mr. Reap. To make it possible so that—this is a difficult problem, 
and it may be an impossible problem to solve. 

All I know is that, in the face of almost unanimous support in local 
47, demonstrated at membership meeting after membership meeting 
in elections run locally, the local leaders, myself included, were 
expelled, removed from office, kept from holding office, kept from 
addressing membership meetings, kept from using the publication to 
get our views across; all this in an attempt to stop any opposition to 
Petrillo and the federation. It has been effective, up to a point, ex- 
cept that we have gone outside the union to fight the battle through 
lawsuits. 

We have gotten to the point where it was a question of either doing 
this or give up in the music profession, and we have raised the money 
by voluntary subscriptions, a dollar at a time from interested mnsi- 


cians, to keep this fight going, and we finally have been forced to 
start this new union. 
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NO EMPLOYER CONTRIBUTIONS 


Senator Kennepy. Have the employer groups contributed at all 
to you? 

Mr. Reap. No employer has contributed a nickel. In fact, I do 
not believe that there is any—some of the individual musicians may 
have contributed as much as $500 at this time, but I would say that 
is the limit of their contribution. 

Senator Kennepy. Mr. Read, without objection, then, the sub- 
committee has put your entire statement in the record, and I am 
glad to have had a chance to hear you. As you know, we are really 
considering legislative proposals, under pressure so that, under ordi- 
nary conditions, we would not have been able to hear you. 

Mr. Reap. Yes. 

Senator Kennepy. And probably Mr. Petrillo or some member 
of his union will also want to be heard; so it presents a problem to 
us. But, as Senator Knowland called, we were glad to heard you, and, 
personally, I appreciate the opportunity for having heard you. 

Mr. Reap. Could I call one other thing to the attention of the com- 
mittee, officially ? 

As has been indicated by other witnesses, the delaying procedures 
available to the incumbent union are considerable, and always work 
in the interests of those who are holding the power. 


FOREIGN CANNED MUSIC 


We are faced with the situation in the Musicians’ Union where, 
at this point, 95 percent of all the television films made in this country 
are done with foreign, canned music, basically because of Mr. 
Petrillo’s trust-fund demands. That employ ment has already been 
lost to American musicians. There is a great deal of phonograph 
recording now being done out of the country because of these trust- 
fund demands. 

The specific instance which sparked the formation of this new 
musicians’ union was the fact of a strike in the motion-picture indus- 
try called because of Mr. Petrillo’s trust-fund demands and the fact 
that the producers began to, and have every opportunity of going 
abroad for their recording for pictures, and this entire industry 
stands to be lost if something is not done. That is our main problem. 

Senator Kennepy. Fine. Your entire testimony has been put in the 
record, Mr. Read. 

Mr. Reap. Thank you very much, sir. 

Senator Kennepy. Thank you very much. 

The subcommittee will adjourn, to meet again on Monday at 
10 a. m. 

(Whereupon, at 2:50 p. m., the subcommittee was adjourned, to 
reconvene at 10 a.m., Monday, May 12, 1958.) 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 
AND PROCEDURES 


MONDAY, MAY 12, 1958 


Unrirep Srares SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON Lapor AND Pusiic WELFARE, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in 
the Old Supreme Court Chamber, United States Capitol, Senator 
Ralph W. Yarborough presiding. 

Present: Senators Yarborough (presiding), McNamara, Morse, and 
Goldwater. 

Also present: Senator Cooper, member of the committee. 

Committee staff members present: Stewart E. McClure, chief clerk ; 
Roy E. James, assistant chief clerk; John S. Forsythe, general coun- 
sel; Merton Bernstein, Michael Bernstein, Ralph Dungan, and Ray 
Hurley, professional staff members. 

Senator YarsoroucH. The subcommittee will come to order. 

The first witness to be heard this morning is Mr. William W. Miller, 
chairman of the industrial relations committee of the Illinois Manu- 
facturers’ Association. 

Is Mr. Miller present ? 

Mr. Mitier. Yes, sir. 

Senator YarsoroucH. Come around, please, Mr. Miller, and take 
your chair there, please, and pull the mikes close enough so that the 
people in the room can hear you. 


STATEMENT OF WILLIAM W. MILLER, CHAIRMAN, INDUSTRIAL 


RELATIONS COMMITTEE OF THE ILLINOIS MANUFACTURERS 
ASSOCIATION 


Mr. Mitirer. Mr. Chairman, as you said, my name is William W. 
Miller. I am chairman of the industrial relations committee of the 
Illinois Manufacturers Association, and I am appearing here on be- 
half of the association. I am also vice president, industrial relations, 
of Stewart Warner Corp., with headquarters in Chicago and with 
plants in various places throughout the Nation. 

1 am also on the labor-management advisory committee to the In- 
stitute of Industrial Relations of the University of Illinois, and a 
Democratic member of the advisory committee to the Department of 
Personnel of the State of Illinois—a statutory position. 

The Illinois Manufacturers Association is an association of more 
than 5,000 manufacturing concerns—large, small, and medium sized. 
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Of course, most of them are in the small- and medium-sized category. 
The association and its members have been shocked at the disclosures 
before the Senate Select Committee on Improper Activities in the 
Labor or Management Field of corruption and abuses of power en- 
gaged in by many labor leaders. 
I cannot say we were completely surprised because we have been 
aware for many years of such corruption and abuses of power. 


ABUSES OF POWER BY LABOR LEADERS 


The abuses of power and excesses of organized labor union leaders 
have been jeopardizing the welfare of the public, the worker, and the 
employer, and have even been challenging the supremacy of the United 
States Government. 

The excesses on the part of labor union leaders are the inevitable 
result of the monopolistic power that they have. 

This power is made possible by two conditions: One is the immunity 
of labor union leaders from the application of the Federal antitrust 
laws and other laws which govern everyone else in this country, and 
the other is the power of labor union leaders to force people to join 
their unions and remain in their unions in order to maintain their jobs. 

We are convinced that unless legislation is enacted which will 
correct these fundamental evils in management-labor relations, that 
other legislation which may be enacted covering miscellaneous aspects 
of this field, and the conduct of labor organizations, will not result 
in any real and lasting benefit to the public, to the workers and em- 
ployers. 

I am not speaking specifically in opposition to the bills before your 
committee on labor organizations, registration, reports, regulation of 
their internal affairs and things of that nature. 

I wish to point out, however, that we do not believe we can have 
any lasting relief until we get to the basic cause of labor union abuses 
and excesses. 

I do wish to discuss, however, some of the specific items that are 
contained in the bills that are now present before your committee. 


““NO-MAN’S LAND” GASES 


Senate bill 3099 contains a provision that would permit the States 
to assume and assert jurisdiction in labor disputes over which the 
National Labor Relations Board, by rule or otherwise, has declined 
to assert jurisdiction. 

These are the so-called no man’s land eases. This provision is 
good enough in itself, but it does not attempt to solve one of the 
major problems that we have, namely, the doctrine of Federal pre- 
sumption. 

This was established by the Supreme Court of the United States. 
In fact it indirectly writes into the act the Supreme Court theory on 
that. 

We believe that the National Labor Relations Act should be 
amended to make it clear that the States have the power to enact 
laws relating to such matters as misdemeanors and breaches of the 
peace, and the right of employees to work free from harm or injury 
or threats and sit-down strikes and things of that nature so long as 
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those State laws are not in conflict with the specific provisions of the 
National Labor Relations Act, and Senate bill 372 would accomplish 
this result. 


ORGANIZATIONAL AND RECOGNITION PICKETING 


Another subject which is included in the bills before your commit- 
tee is the subject of organizational and recognition picketing. 

Section 4 of S. 3099 limits organizational and recognition picketing 
under certain circumstances, and section 201 of Senate bill 3618 also 
limits it, making it an unfair labor practice to engage in these prac- 
tices under certain circumstances. 

The Illinois Manufacturers Association has repeatedly urged and 
recommended that organizational and recognition picketing should 
be made an unfair labor practice unless the union has been certified 
by the National Labor Relations Board, and the Board in a recent 
ease has held that recognition picketing by a union which does not 
represent a majority of the employees, constituted coercion and was 
an unfair labor practice. 

The practical difficulty, however, with the present Board decision 
and with the provisions of the two Senate bills before your com- 
mittee, is that by the time the Board acts on an unfair labor practice 
matter, the damage has been done. 

Recognition and organizational picketing is primarily used against 
the small employer, or the small or medium-sized employer, and they 
cannot counteract the damage that has been done. 


EXTENSION OF MANDATORY INJUNCTION PROVISION 


So we recommend that in addition to making these an unfair 
labor practice, that you amend section 10 (1) of the act. 

This is the mandatory injunction provision for secondary boycotts 
and certain types of strikes. 

It should be extended to include organizational and recognition 
picketing, because unless the small- and medium-sized employer can 
obtain immediate injunctive relief through the Board, in many cases, 
through economic force, he will be forced to yield and sell his 
employees down the river. 

The Teamsters Union uses this as its primary method of organ- 
izing, and other unions also use it with the cooperation of the Team- 
sters Union, and so we think that it is extremely necessary that this 
mandatory injunction provision be extended to cover these activities. 

Another provision before your committee is the provision of Senate 
bill 3099 which would repeal section 9 (c) (3) of the National Labor 
Relations Act. 

This is the section that provides that a striker who is not entitled to 
reinstatement in his job 1s not eligible to vote on the selection of a 
bargaining representative. 


OPPOSITION TO VOTE BY ECONOMIC STRIKERS 


Weare opposed to the repeal of this section. 

If the strike is an economic strike, in other words a perfectly fair 
strike from both points of view and is not an unfair labor practice 
strike it has always been the law and no one has been suggesting any 
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change in the law, that the striker who has been permanently replaced 
is not entitled to reinstatement in his job and there is certainly no 
reason why a striker who has no right to a job should be allow ed to 
have a voice in the choice of a bargaining representative 

It is the employees of that employer who have the rights to a job 
who should determine who the bargaining representative is. That 
is the basic principle behind the National Labor Relations Act, and 
people who have no rights to jobs should not have a right in deter- 
mining who the bargaining representative is. 

Now this provision has been called a union-busting provision. We 
think there is no more justification for this statement than there is for 
the repeal of the provision. 


RIGHTS OF VARIOUS INTERESTS INVOLVED IN STRIKES 


Let’s analyze what is involved when a strike occurs. There are 
rights of various peoples involved in a strike. There is the right of 
the employees to strike, there is the right of the employer to continue 
to operate his plant, there is the right of other persons to seek employ- 
ment in that plant, and fourth, there is the right of the striking 
employees to seek work elsewhere. 

There seems to be a philosophy developing in this country that only 
the right of the employees to strike and to seek work elsewhere are 
entitled to protection. 

And the philosophy seems to be that labor organizations can engage 
in mass picketing, threats, coercion and any type of illegal act ‘that 
it wants to in order to prevent the employer from exercising his legal 
right and in order to prevent prospective employees from exercising 
their legal rights. 

Fortunately, in the city of Chicago, and in many Illinois towns, this 
philosophy that, just because you are a labor union leader, you are 
at liberty to violate the law does not exist. 

It is axiomatic that whenever there is a strike in Chicago the laws 
are going to be enforced. 

As a result of this, I think we have sounder labor relations, less 
strikes, better relationships between management and labor than we 
will find in many places throughout the country. 

It is only where union leaders are permitted to take the law into their 
own hands and where you have examples such as the Kohler and 
Perfect Circle strikes that you get this terrible result. 

This theory that replaced economic strikers, many of whom have jobs 
elsewhere, should be permitted to vote in an election, is just another 
example of where it is thought to be illegal or immoral for an employer 
to win a strike. 


SECONDARY BOYCOTT PROVISIONS 


I would also like to refer to the secondary boycott provisions because 
some of them before you strengthen the present act and some weaken it. 

One of those that strengthens it is Senate bill 3099, which makes it 
clear that you cannot have direct coercion of an employer to cease 
doing business with another, or coercion of employers by inducement 
or encouragement of individual employees to refuse to perform services, 
or coercion of secondary employers who do not come within the act’s 
definition of “employer,” or coercion of employers to enter into or 
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enforce agreements to cease using the products of or to cease doing 
business with another person. 

This amendment is desirable. It*would, among other things, elimi- 
nate these hot cargo agreements which unions attempt to coerce an 
employer into signing. 


““FARMED-OUT WORK” PROVISION 


The other proposed amendments before you, however, would weaken 
the secondary boycott provisions. One of them is the so-called struck 
work or “farmed-out work” provision. 

In other words, where an employer has a strike, and he is exerting 
his right to operate his plant, and he needs to have some function 
perfor med, that he has not any right to go to a third person and get 
him to do, without a picket line being thrown up in front of that person, 
such work. 

The same bill would also weaken the provisions on secondary boy- 
cotts on construction sites. 

The Illinois manufacturers are opposed to any weakening of the 
secondary boycott provisions. 


PREELECTION CERTIFICATION OF CONSTRUCTION UNIONS 


Similarly, we are opposed to the provisions of Senate bill 3098, 
which would permit certification of construction unions without a 
prior election. We believe that the present rule is sound. That once 
you start making exceptions the door is open for further exceptions. 

Senate bill 3099 does contain one provision which, in our opinion, 
will promote stability in employer-employee relations. It overcomes 
the effect of a Supreme Court decision which said in substance that, 
even though you have bargained for a contract for a certain period of 
time, and although the parties thought that covered their relationships, 
the employer still is tena to barg rain on subjects which are not 
covered by it. 

Senate bill 3099 would say that the contract is good for its terms 
unless there is a provision in it providing for reopening. 


ANTITRUST LAWS AND COMPULSORY UNIONISMS 


But as I said before, the major problems, we think, that are involved, 
are the equal application of the antimonopoly laws, and also the 
elimination of compulsory unionism. 

In addition to those two things, as I have said, we believed that the 
doctrine of Federal preemption should be modified, that secondary 
boycott provisions of the act should be strengthened, that organiza- 
tional and recognition picketing and strikes should be made unfair 
labor practices, and the mandatory injunction provision should be 
extended to cover such activities. 

Although these next two matters are not covered in legislation 
before you, we also recommend there should be a prohibition against 
the use of union dues in partisan political campaigns. The present 
laws are not adequate. 

Also there should be a prohibition of featherbedding restrictions on 


output and other production restrictions wherein also the present laws 
are not adequate. 
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I wish to thank you for the opportunity of presenting our views to 
the subcommittee. 

Senator YarsoroueH. Thank you, Mr. Miller. 

Senator McNamara, any questions / 

Senator McNamara. Well, generally, I just want to ask you: Do 
you believe that the right to operate a plant also implies the right not 
to operate the plant ? 

Mr. Miter. Yes. 

Senator McNamara. In your judgment? 

Mr. Miuier. Yes. 


ILLINOIS MANUFACTURERS ASSOCIATION 


Senator McNamara. Your organization does not actually enter into 
negotiations with unions generally, does it ? 

Mr. Mitter. Not the Illinois Manufacturers Association, no. 

Senator McNamara. Members of your association do? 

Mr. Mirier. Yes. My company of course has contracts with a great 
many unions, as a matter of fact we have unions in every one of our 
plants. 

Senator McNamara. And these people you represent are like your 
organization, a nonprofit group, are they not ? 

Mr. Mutter. The Illinois Manufacturers Association ? 

Senator McNamara. They are nonprofit ? 

Mr. Mitter. It isa nonprofit organization. 

Senator McNamara. Is the membership of the Illinois Manufac- 
turers Association made up, generally, of associations, such as the 
Association of General Contractors, for instance ? 

Mr. Mruirr. No, it is generally joined by individual manufacturing 
organizations. 

Senator McNamara. Individual ? 

Mr. Miuier. Yes. 

Senator McNamara. Then the nonprofit character of the organiza- 
tion ceases at the level of the members of your organization. Below 
your level they are generally profit organizations ? 

Mr. Miter. That is correct. 


APPLICATION OF FEDERAL LAW TO PROFIT AND NONPROFIT GROUPS 


Senator McNamara. You recognize in your presentation here no 
distinction between Federal law as it applies to profit groups and 
nonprofit groups? 

Apparently in your thinking you do not recognize any difference, do 
you? 

Mr. Mitzer. Well, I was thinking primarily of the union organiza- 
tions as having so much power in our country today that something 
ought to be done about it. 

I do not get the distinction between whether they are a profit organi- 
zation or not. 

Senator McNamara. Your theory is that the unions are just too 
powerful economicially, politically, and every other way / 

Mr. Mirter. Economically and politically; yes. I am not sure about 
every other way. 
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Senator McNamara. You recognize that they are strong largely 
because of the numbers of people who belong to them 

Mr. Mitier. No; I think they are strong primarily because they 
have gotten special treatment under the laws. 

Senator McNamara. Then do you believe that there are not great 
numbers of the people of Illinois who are represented by unions? 


UNION MEMBERSHIP IN ILLINOIS 


Mr. Miter. There are large numbers of people in Illinois repre- 
sented by unions, but they do not have much to say about what their 
union is going to do for them. 

Senator McNamara. What percentage, do you think, of the work- 
ing people of Illinois are members of unions? 

Mr. Miter. I would not have any information on that. 

Senator McNamara. Between 40 and 50 percent, would you say? 

Mr. Mier. I would think that would be a high percentage—I 
would not think so. 

Senator McNamara. Then you are in favor of passing Federal 
laws that will affect a great number of people in your State, 40 or 
50 percent, to restrict them in their activities, in their nonprofit 
organization ? 

Mr. Mixer. No; on the contrary, what I am talking about is the 
restriction of the powers of the labor union leaders. 

Senator McNamara. But you do not say that. This legislation 
that you are talking about goes not to the leaders but to the unions 
generally. It does not make any exception here between the leaders ? 

Mr. Mituer. Yes. 

Senator McNamara. The legislation we have before us makes no 
distinction between the leaders and the members ? 


ACCEPTANCE OF CONTRACT AT LOCKHEED PLANT 


Mr. Mitier. Well, the members have very little rights, very little 
determination of any of the big economic questions. You saw that 
just the day before yesterday, ‘where the members of a large plant 
out at Lockheed voted by an overwhelming majority to accept a con- 
tract but the International Association of Machinists says it is not 
any contract “until we agree to it.” 

Senator McNamara. Well, doesn’t that indicate that instead of 
being restricted that they had freedom to accept even though their 
leaders did not recommend it? 

Mr. Mitier. I assume the local union leaders recommended it. 
That is the most unusual type of situation. 

I have never heard, in most of the larger situations of where the 
local people have overruled the recommendations of the leaders. 

Senator McNamara. But they did in this case? 

Mr. Mitier. They did in this case. 

Senator McNamara. And you feel they have a right to? 

Mr. Miter. Yes. 

Senator McNamara. So this is not a good example of supporting 
your position here in requiring the Federal law ? 
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Mr. Mitter. Except the international union has said this contract 
cannot go into effect until we sign it. 

The fact they voted by an overwhelming majority of the people 
in that plant means nothing. 


OPPOSITION TO CONTRACT BY INTERNATIONAL UNION 


Senator McNamara. But what these people said before to the 
people in the Lockheed plant they did not recommend the acceptance 
of this contract but by the vote of the membership the terms were 
accepted ? 

Isn’t that likely to happen again even though the international 
union might say that they should not accept it, isn’t it likely they 
will? 

Doesn’t this indicate democracy rather than the opposite? 

Mr. Miter. In that particular situation the international leaders 
were against it, the local leaders recommended for it; the local people 
followed the local leaders, the international leader says it does not 
make any difference what you agree to or what you vote for, you 
cannot have a contract until we sign it. 

Senator McNamara. Yes. But now you are making a distinction 
between local leaders and national leaders. 

The legislation we are considering makes no such distinction, you 
recognize that, don’t you ? 

Mr. Miter. It is correct. 

Senator McNamara. Isn’t this the weakness in your whole ap- 
proach ? 

Mr. Mirxer. I think the weakness, if there is any weakness, is the 
fact that the unions as such have been given special privileges that it 
is just considered perfectly all right for ‘Walter Reuther and his people 
to use force and violence in order to prevent people from exercising a 
lawful right and I think the Congress of the United States should tr Vv 
to prevent this and I think you ‘should also permit the States to try 
to prevent this. 


VIOLENCE AT KOHLER AND PERFECT CIRCLE PLANTS 


Senator McNamara. I think generally people are opposed, as I am 
and you are, to force and violence. But we find in the situations that 
you state, the Kohler Co. situation, and the Perfect Circle situation, 
that the violence was not confined to one side. 

There was ample evidence before the committee that was established 
by the Senate to hear the facts that there was violence on both sides. 
The degree of violence, you can argue about it one way or the other. 
But if you are going to have laws to prevent v iolence because of the 
Kohler situation or because of the Perfect Circle situ: ition, we do not 
have it here because the proposition we have before us might prevent 
violence on one side but leave the other side free to practice it. 

I do not think you would want that, would you ? 

Mr. Mixer. I have not heard in the last 10 years of any instance 
where there has been violence started by an employer when he is try- 
ing to operate a plant. 

Senator McNamara. Then you have not read the record ? 
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Mr. Mirirr. I have read all of the newspaper stories there were on 
the Kohler matter and the Perfect Circle matter, and I followed these 
things very closely and I do not think there was any evidence at least 
reported i in the newspapers that anything was started by the employer. 

Senator McNamara. I don’t think that it was reported fairly in the 
newspapers either, but that is another matter. 

This is something for another day. 

Mr. Miturr. I did not read the testimony so therefore I cannot—— 

Senator McNamara. If you had read the testimony you would find 
that violence w ” not confined to one side. 

Mr. Mitter. I said 

Senator McNamara. That is all, Mr. Chairman. 

Senator Yarsoroueu. Mr. Miller, your statement will appear in the 
record. 

Unfortunately our attendance is not large this morning, but it will 
be printed in the record for the benefit of all of the members of the 
subcommittee and full committee and the members of the Senate in- 
terested. 

Thank you. 

Mr. Mitirr. Thank you. 

Senator YArBoroueH. You may be excused, if you wish. 


(The full statement of Mr. Miller follows:) 





STATEMENT OF WILLIAM W. MILLER ON BEHALF OF 
ASSOCIATION 


My name is William W. Miller. I am chairman of the industrial relations 
committee of the Illinois Manufacturers’ Association and am appearing here on 
behalf of that association. I am also vice president, industrial relations, of 
Stewart Warner Corp., a member of the labor-management advisory committee 
to the Institute of Industrial Relations of the University of Illinois and a Demo- 
cratic member of the advisory committee to the department of personnel of the 
State of Illinois—a statutory position. 

The Illinois Manufacturers’ Association is an association of more than 5,000 
manufacturing concerns, large, small and medium sized. 

The association and its members have been shocked at the disclosures before 
the Senate Select Committee on Improper Activities in the Labor or Manage- 
ment Field of corruption and abuses of power engaged in by many labor leaders. 
We also feel that for many years, the abuses and excesses of 
labor leaders have been jeopardizing the welfare of the public 
the employer, and have, in many instances, 
our Government. 

The excesses on the part of the labor union leaders are the inevitable result 
of the monopolistic power of labor union leaders. This power is made possible 
by two conditions, (1) the immunity of labor union leaders from the application 
of the Federal antitrust laws, and (2) the power of labor union leaders to force 
men and women to join labor unions and to remain in labor unions against their 
will in order to hold their jobs. 

The Illinois Manufacturers’ Association is convinced that unless legislation 
is enacted which will correct these fundamental evils in management-labor 
relations, other legislation which may be enacted covering miscellaneous aspects 
of labor relations and the conduct of labor organizations will not result in any 
real and lasting benefit to the public, to the worker, and to the employer. 

I am not speaking in opposition to the measures pending before this committee 
relating to reporting by labor organizations, registration of labor organizations, 
and regulation of their internal affairs. I wish to point out that we do not be- 
lieve that any such legislation will correct the basic cause 
and excesses. 


ILLINOIS MANUFACTURERS’ 


many organized 
*, the worker, and 
even challenged the supremacy of 


of labor union abuses 


I wish to discuss some of the specific provisions in several of the bills pending 
before this committee. 
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“NO MAN’S LAND” CASES 


S. 3099 contains a provision that would permit States to assume and assert 
jurisdiction in labor disputes over which the National Labor Relations Board 
by rule or otherwise has declined to assert jurisdiction. These are the so- 
called no man’s land cases. This provision, while not objectionable in itself, 
does not attempt to solve the Federal preemption as established by the Supreme 
Court of the United States. In fact, it indirectly writes the doctrine of Federal 
preempion into the act. 

We believe that the National Labor Relations Act should be amended in such 
a manner as to make it clear that the States have power to enact laws relating 
to such matters as misdemeanors, breaches of the peace, the right of employees 
to work free from harm or injury or threats, sitdown strikes, and the like, so 
long as such laws are not in conflict with specific provisions of the National 
Labor Relations Act. 8.372 would accomplish this. 


ORGANIZATIONAL AND RECOGNITION PICKETING 


Section 4 of S. 3099 would make it an unfair labor practice for a union to 
picket or cause to be picketed an employer to force or require recognition or to 
force or require his employees to accept or select a union as their representative : 

(A) where the employer has recognized in accordance with this Act any other 
labor organization and a question concerning representation may not appropriately 
be raised under section 9 (c) of this Act, or 

(B) where within the preceding 12 months a valid election under section 9 (c) 
of this Act has been conducted, or 

(C) where the labor organization cannot establish that there is a sufficient 
interest on the part of the employees in having such labor organization represent 
them for collective bargaining purposes, or 

(D) where such picketing has been engaged in for a reasonable period of 
time and at the expiration of such period an election under section 9 (c) has 
not been conducted. 

Section 201 of 8. 3618 would make it an unfair labor practice to engage in 
organizational or recognition picketing prior to an election unless there shall 
have been filed with the employer, at least 5 days before the commencement of 
such picketing, a petition signed by at least two-thirds of the employees requesting 
that the employer recognize the union. 

The Illinois Manufacturers’ Association has repeatedly urged and recom- 
mended that organizational and recognition picketing should be made an unfair 
labor practice unless the union has been certified by the National Labor Rela- 
tions Board. The Board, in a recent case, held that recognition picketing by a 
union which does not represent a majority of the employees constituted coercion 
and was an unfair labor practice. 

The practical difficulty with the present Board rule and with the provisions 
of S. 3099 and S. 3618 relating to organizational and recognition picketing is 
that by the time the Board acts, the damage has been done. 

We recommend that in addition to making organizational and recognition 
picketing an unfair labor practice, section 10 (1) of the act should also be 
amended. This section is the mandatory injunction provision for secondary 
boycotts and certain types of strikes. It should be extended to include organi- 
zational and recognition picketing. Unless an employer can obtain immediate 
injunctive relief through the Board, he will, in many cases, be forced to yield 
and sell his employees down the river. 

It should be noted that recognition and organizational picketing is one of the 
organizing tactics of the teamsters union—although it is occasionally resorted 
to by other unions. Thus, the immediate effect is to stop deliveries of materials 
and shipment of products. 

We urge that in addition to making organizational and recognition picketing 
an unfair labor practice, the mandatory injunction provisions should be extended 
to cover such activities. 


ELIGIBILITY OF REPLACED ECONOMIC STRIKERS 


S$. 3099 would repeal section 9 (c) (3) of the National Labor Relations Act. 
This section provides that a striker who is not entitled to reinstatement is not 
eligible to vote on the selection of a bargaining representative. 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 705 


We are opposed to the repeal of this section. If a strike is an economic and 
not an unfair labor practice strike, it has always been the law that strikers who 
have been permanently replaced are not entitled to reinstatement. There is 
certainly no reason why a striker who has no right to reinstatement should be 
allowed to have a voice in the choice of a bargaining representative. 

This is the section of the act that has frequently been referred to as a “union- 
busting” provision. There is no more justification for this characterization than 
there is for the repeal of the provision. 

When a union strikes a plant the following rights are involved: (1) The right 
of the employees to strike, (2) the right of the employer to continue to operate 
his plant, (3) the right of other persons to seek work in the plant, and (4) the 
right of the striking employees to seek work elsewhere. 

There seems to be a philosophy developing in this country that only the right 
of the employees to strike and to seek work elsewhere are entitled to protection. 
Furthermore the philosophy seems to be that labor organizations can engage 
in mass picketing, threats and coercion, and other illegal acts to prevent em- 
ployers and third persons from exercising their rights. Fortunately for many 
Illinois manufacturers this philosophy does not prevail in Chicago and many 
other Illinois municipalities where law is enforced fairly and impartially in 
labor disputes. 

The theory that replaced economic strikers, many of whom may have jobs 
elsewhere, is an example of this philosophy. 


SECONDARY BOYCOTTS 


S. 3099 contains several amendments to the secondary boycott provisions of 
the National Labor Relations Act. One of these amendments would strengthen 
the present act by making it clear that the secondary boycott provisions prevent 
direct coercion of an employer to cease doing business with another, coercion 
of employers by inducement or encouragement of individual employees to refuse 
to perform services, coercion of secondary employers who do not come within 
the act’s definition of employer, and coercion of employers to enter into or 
enforce agreements to cease using the products of, or to cease doing business 
with, another person. 

We feel that this amendmnt is desirable. It would, among other things, 
make it an unfair labor practice to threaten, coerce, or restrain an employer 
for the purpose of forcing or requiring him to enter into a hot-cargo agreement. 

The other proposed amendments to the secondary boycott provisions of the 
act are weakening amendments. 

A strike against any person who has contracted or agreed with an employer 
to perform for such employer work which he is unable to perform because 
his employees are engaged in a strike is exempted from the secondary pro- 
visions. This is the so-called farmed-out work. 

S. 3099 would also change the present provisions against secondary boycotts 
so as to make an exception in the case of certain strikes and refusals to work 
at construction sites. 

The Illinois Manufacturers’ Association is opposed to any weakening of the 
secondary boycott provisions of the act. 


CERTIFICATION OF CONSTRUCTION UNIONS WITHOUT PRIOR ELECTION 


S. 3098 would change the existing law that a union may not be certified by 
the Board as a bargaining agent unless so designated by the majority of the 
employees in an election by secret ballot conducted by the Board. It would make 
an exception to this rule in the construction industry under certain conditions. 

We are opposed to this amendment. We believe the present rule is sound and 
has worked satisfactorily, and we are afraid that once an exception is made, 
the door is open for further exceptions. 


BARGAINING DURING LIFE OF CONTRACT 


S. 3099 would change the existing law so that in the absence of an appropri- 
ate reopening provision, a party to a collective bargaining agreement need not 
bargain on changes in the terms and conditions of employment whether or not 
such terms and conditions are embodied in the contract. It has been held by 
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the courts that an employer has a duty under the present laws to bargain during 
the life of the contract on subjects not embodied in the contract. 

We feel that this is a desirable amendment. It will help promote stability in 
employer-employee relations. 

As I stated before, the Illinois Manufacturers’ Association believes that in 


order to secure effective relief from existing abuses by labor union leadership, 
union power must be controlled. 


EQUAL APPLICATION OF ANTIMONOPOLY LAWS 


The existing immunities to labor unions under the Clayton and Norris-La- 
Guardia Acts should be repealed. Under these Federal laws, unions are free 
to form huge monopolistic combinations of labor, and to interfere with and re- 
strain interstate commerce without legal restrictions, regardless of how serious 
the penalty to the public and to the national economy might be. The courts have 
held that unions enjoy immunity under the law and can engage in restraint of 
trade and other monopolistic practices. The same acts, if engaged in by in- 
dustry, would be illegal. 

Unions have been alert to take full advantage of the privileged status granted 
to them. They have grown to be large and wealthy, and to wield great political 
and economic power. Labor unions are big business. They contro) many bil- 
‘ions of dollars of our national wealth. 

The antitrust iaws shoud be appued equally to all who engage in monopolis- 
tic activities which militate against the public interest, including elimination 
of the immunity to labor union leaders from legal prohibitions against con- 
spiracy, monopoly, and unreasonable restraint of trade which apply to industry 
and business. 


COMPULSORY UNIONISM SHOULD BE ELIMINATED 


Section 8 (a) (8) of the National Labor Relations Act, which permits a union- 
shop contract, should be amended to prohibit compulsory unionism. SS. 3001 so 
provides. 

Freedom of choice to join or not to join a labor union, or any other organization, 
should be guaranteed to every individual, the same as the other basic freedoms 
which are guaranteed by the Federal Constitution—the right of free speech, as- 
sembly, free press, and freedom to worship. The Constitution guarantees that 
each individual is free to act for himself. Compulsory unionism violates this 
basic freedom. 

When a worker must belong to a union in order to hold his job, he has little 
effective action available to him to protest corrupt or dictatorial practices on 
the part of his union representatives. Union officers possess so much power 
over the lives and the jobs and the pay envelopes of the rank-and-file members 
that the members are practically helpless to resist. 

Compulsory unionism furnishes the element of control which is essential to 
complete monopoly. As the worker’s job depends upon his membership in good 
standing in the union, the union has complete control Over the worker. The 
worker loses his freedom of independent action. 

As I have heretofore pointed out, the Illinois Manufacturers’ Association rec- 
ommends in addition to equal application of antitrust laws and the elimination 
of compulsory unionism (1) that the doctrine of Federal preemption should 
be modified, (2) that the secondary boycott provisions of the act should be 
strengthened, (3) that organizational and recognition picketing and strikes 
should be made unfair labor practices and the mandatory injunction provisions 
should be extended to cover such activities. We further recommend (4) that 
there should be a prohibition against the use of union dues in partisan political 
campaigns and (5) that there should be a prohibition of featherbedding re- 
strictions on output and other production restrictions. 

I wish to thank you for the opportunity of presenting our views to the com- 
mittee. 


Senator YarsoroveH. The next witness is Mr. L. L, Lovell, presi- 
dent of the Louisiana Farm Bureau Federation. 

Is Mr. Lovell present? 

Mr. Lovet. Yes, sir. 
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STATEMENT OF L. L. LOVELL, PRESIDENT, LOUISIANA FARM 
BUREAU FEDERATION; ACCOMPANIED BY MATT TRIGGS, ASSIST- 
ANT LEGISLATIVE DIRECTOR 


Mr. Loven. My name is L. L. Lovell. I ama farmer from Cheney- 
ville, La. I am president of the Louisiana Farm Bureau Federation 
and today I am representing the American Farm Bureau Federation, 
a voluntary organization with 1,600,000 farm family members. 

We welcome ‘the opportunity to express our V iews on the important 
issues under consideration by this committee. 

It is our belief that the vestigations of the Senate Select Com- 
mittee on Improper Activities in the Labor or Management Field 
have been a vital and important service to working people and to the 
public. It is also our belief that consideration by this committee and 
the Senate of corrective legislation in this field is of major im- 
portance. 

The need for significant reforms in this field is, we believe, evident. 
Corrective action is overdue. Some current conditions and pre actices 
are quite intolerable in a free country. 

We believe there is a rising tide of public opinion for legis!ation 
of basic character. We know this is true among farm people. 


FARMERS’ INTEREST IN LABOR LEGISLATION 


Why farmers have an interest in labor legislation : 

Farmers have a major stake in wise labor legislation for at least 
the following reasons : 

1. Farmers have an interest as employers, not only on farms, but 
also in cooperatives and other business enterprises they own. 

2. The marketing of farm products is affected in a number of ways 
by labor legislation and labor union action—sometimes with disruptive 
and costly effect. 

At the end I would like to refer back to this fact. 

3. Millions of members of the non-farm-labor force come from farm 
homes. In many instances one or more members of a farm family 
will have full or partial nonfarm employment. 

4. As citizens, farmers have a major interest in the economic and 
political power of unions and the effects the exercise of such power may 
have on the economic and political life of our country. 

5. Workers and their families are the principal market for farm 
products. We do not, in our own interest, favor any proposals that 
would adversely affect the real purchasing power of the working popu- 
lation, and do not believe the recommendations set forth below can be 
so considered. 


RECOGNITION AND ORGANIZATIONAL PICKETING 


An employer is required to recognize a union that represents a ma- 
jority of his employees. Recognition picketing is commonly used to 
endeavor to compel an employer, without consideration to the wishes 
of his employees, to sign up with a union. 

Therefore, recognition picketing, where successful, represents com- 
pulsion of the majority by a minority. This is a coercive violation 
of the rights of individual workers. 
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The American Farm Bureau Federation recommends that recogni- 
tion picketing should be considered an unfair labor practice. The 
same injunctive remedy should be provided as in the case of secondary 
boycotts. 

We further recommend that organizational picketing should be 
treated in the same manner, in those cases where a petition for a repre- 
sentational election has been filed, or for a eae period after an 
election has been held. 

In many instances concerns engaged in marketing farm products 
have been picketed for many weeks after employees have rejected 
union representation by substantial majorities. Under such circum- 
stances organizational picketing violates the rights of employees and 
serves no legitimate purpose. 


JURISDICTION OF LABOR DISPUTES 


Many victims of unfair labor practices have been denied any remedy 
whatsoever, because NLRB will not accept jurisdiction, and the States 
are denied jurisdiction under the current doctrine of Federal pre- 
emption. 

This is of particular importance to farmers because many of the 
concerns engaged in buying, processing, handling, and shipping of 
farm products are comparatively small and do not meet NLRB juris- 
dictional criteria. 

Thus, a New Jersey egg marketing cooperative was picketed, and 
secondary boycotts of its products were instituted, in an effort to obtain 
recognition of a union. 

NLRB denied jurisdiction. In an unofficial election, conducted by 
Congressman Widnall at the request of the cooperative management 
100 percent of the employees (22 in number) voted, and 100 percent 
voted against union representation. 

During the 6-month period in which this plant was subject to picket- 
ing and boycotts, the cooperative estimated that it lost sales of more 
than a million dozen eggs, with substantial losses to the cooperative 
and to its poultrymen members. 

In this particular case the employer did not accede to the union de- 
mands. But the easy way out, and an out that many employers faced 
with similar demands have taken, would be to sign up with the union 
irrespective of the wishes of the employees involved. 

This would be a subversion of the principle of collective bargaining 
by majority vote of workers. a 

Yet, this is exactly what happens in literally thousands of instances. 
The fact of the matter is that many workers, particularly in small- 
business establishments of all kinds, are but pawns in the power politics 
of labor union organizers. 

We submit that there should be an opportunity for State govern- 
ments to enact legislation to assume responsibility for appropriate 
action to deal with such situations. 150 

We respectfully recommend the approval of legislation to cede 
jurisdiction to the States. The criteria to distinguish between State 
and Federal jurisdiction should be sharply defined, so as not to raise 
a question and cause delay in specific instances. ; ; 

In general, we favor a broad delegation of authority to the States. 
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SECONDARY BOYCOTTS 


Likewise it shall not be in violation of the contract nor cause for discharge for 
any employee to refuse to handle any merchandise that has been placed upon the 
“we do not patronize” list to Joint Council No. 42. 

Employers shall not require members of local 630 to go through sanctioned 
picket lines nor to handle merchandise that has come through sanctioned picket 
lines. 

These are excerpts from two labor-management contracts, the first 
from a contract covering several thousand grocery stores, the second 
from a contract of a wholesale produce market. Similar contractual 
provisions are common in the food distribution industry. 

Such a contract provision permits the union to blacklist the prod- 
ucts of any concern it does not like for any reason whatsoever. 

The existence of “hot cargo” clauses in most teamster union con- 
tracts is a matter of common knowledge. 

Thus the provisions of the National Labor Relations Act sup- 
posedly prohibiting secondary boycotts are so weak and ineffective, 
so full of loopholes, so commonly disregarded, that secondary boycott 
programs are written into labor-management contracts. 


BLACKLISTING TACTICS 


Let us examine an instance in which such blacklisting tactics were 
used. 

Apple processors and shippers in the Sebastopol area of California, 
faced with a continuing and effective boycott of their products in the 
Los Angeles and other markets, capitulated and signed up with a 
union, despite the fact that a majority of the employees in the in- 
dustry had previously voted in an NLRB election against union rep- 
resentation. 

We submit this is intolerable—intolerable in the interest of farm- 
ers and farm product marketing concerns, intolerable in the interest 
of workers, intolerable in the public interest. Corrective legislation 
is long overdue. 

The committee has before it proposals to permit boycotts against 
secondary employers engaged in “farmed-out” work or (2) boycotts 
against secondary employers engaged on the same construction job 
as the primary employer. 

It is, in our opinion, inconceivable that the Congress would enact 
legislation to weaken the boycott provisions of the act, in the face of 
the overwhelming evidence you have received or will receive that 
these provisions are now so weak and ineffective that they are hon- 
ored more in the breach than in the observance. 

Secondary boycotts, and even more important, the threat of second- 
ary boycotts are common features of labor controversies. 

Thus cheese from Utah has been boycotted in New York. Potatoes 
from Long Island have been boycotted in New England and middle 
Atlantic cities. Milk from northern California dairies has been boy- 
cotted in San Francisco. Poultry from Texas has been boycotted in 
California, Oregon, and Washington. 

25738 —58——46 
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PURPOSE OF BOYCOTTS: ORGANIZING FROM THE TOP 


In these four instances the purpose of the boycott was to compel the 
employers to sign up with the union against the wishes of the em- 
ployees. In fact the unions commonly don’t even talk to the em- 
ployees. “Organizing from the top” seems to be so much easier. 

Specifically we recommend that victims of boycotts should have 
treble damages, that they should have the right of direct appeal to the 
courts for injunctive relief, and that the loopholes in the law should 
be “plugged up.” 

We recognize the traditional labor-union opposition to the injunc- 
tive process. We have no doubt that the early use of this remedy was 
questionable in many cases. But we submit there cannot be legitimate 
objection to a carefully circumscribed statutory provision designed 
to aid in eliminating one specific abuse. 


LABOR MONOPOLY 


The picture of labor unions as relatively weak organizations, re- 
quiring special privilege to enable them to effectively further their 
members’ interests, must give way today to a more realistic view of 
labor unions as extremely powerful concentrations of economic and 
political power, with capacity to use such power against the interests 
of their members and the public. 

This concentration of economic power has reached the point that 
the term “monopoly” is used realistically to describe their capacity 
to obtain acceptance of their demands. 

Just as society found it necessary to curb the economic power poten- 
tial of corporate organization—so society must, eventually, act to 
curb the unbridled power of labor unions. 

All organized grous in our society should be equal before the law. 

We believe that at least three basic reforms are called for in this 
connection : 

1. A prohibition of compulsory membership. 

2. Legislation to provide that collective bargaining shall be between 
an employer and a bargaining unit representing his employees, to 
prohibit collusion between employers and such bargaining units, and 
to prohibit industry wide strikes or lockouts. 

3. Extension of antitrust statutes to labor unions—at the very least, 
union endeavors to dictate prices, control production, prevent the 
adoption of technological improvements, restrict sales territories or 
outlets, and require payment for services not desired, should be con- 
sidered contrary to antitrust statutes. 


What arguments are there on the side of condoning such practices 
by labor unions? 


FORCED COLLECTION OF TRUCK-UNLOADING FEES 


Each year a toll of many millions of dollars of farmers’ money is 
collected by the Teamsters Union or its officers in a manner which we 
believe can only be appropriately designated as a racket. 

We feel that our responsibility to our members necessitates the 
presentation of the problems here—even though it is somewhat out- 
side the announced scope of the hearing, although certainly within 
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the jurisdiction of the committee and appropriate for the committee 
to consider in connection with these hearings. 

If we do not do it, perhaps nobody else will 
that needs public airing. 

Most over-the-road trucks hauling farm products to most middle 
Atlantic cities are required to pay a fee to a local Teamster Union 
before the truck can be unloaded. 

This is a practice known to occur in greater or lesser degree in New 
York, Newark, Philadelphia, Akron, Pittsburgh, Jersey C ity, Youngs- 
town, Columbia, Cincinnati, Cleveland, Albany, Prov idence, W heel- 
ing, Baltimore, Wilkes-Barre, Scr ranton, Johnstown, Boston, and In- 
dianapolis. It undoubtedly also is prevalent in many other cities, 
with respect to which we have no specific information. 





and it is a problem 


AMOUNT OF UNLOADING FEES 


The amount of the fee varies from city to city. In Philadelphia, for 
example, the fee is $18.40, irrespective ‘of the size of the truck or the 
load. In New York the charge is more or less standardized at $19.68. 
It takes between 1 and 2 hours for 1 man to unload most trucks. 

The charge is imposed at chainstore warehouses and other points 
at which a concentration of loads of farm produce is received. A 
trucker arriving at these points will be ie a representative of a 
local teamsters union who will require the pay tte of a fee before the 
iruck is unloaded. 

In cities in which the unloading charges has not been imposed, the 
truck will normally be unloaded by the driver. The unloading opera- 
tion involves placing of packages on pallets which are then moved 
away by forklift operations. But when the unloading charge practice 
is instituted the truckdriver is no longer permitted to unload, but must 
stand by while the unloading is done for him. 


SITUATION AT WAREHOUSE 


Questioning of warehouse supervisory employees at a Philadelphia 
warehouse elicited the opinion that, if the warehouse sought to stop 
the use of their platforms for this practice, their whole operation 
would be closed down. 

The men assigned to the various warehouses by the union are not 
employees of the warehouse, although for all practical purposes they 
take possesion of the unloading premises, decide who is to be unloaded 
next, and otherwise supervise the unloading operations. 

The fee is not imposed on truckdrivers who are members of the city 
local. Questioning of truckdrivers at Philadelphia disclosed that 
many of them sought to join the local teamsters’ union so that they 
would not have to pay the fee on every load, but were advised that the 
local was closed and could accept no additional members. 

If the truckdriver gets stubborn and tries to unload himself, he wiil 
be permitted to unload packages onto a pallet, but the warehouse 
employees will not take the pallet away, so he has no choice but to pay 
the fee to the union representatives. 








712 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


HOBBS ANTIRACKETEERING ACT 


This is not a new practice. It was very common a number of years 
ago. With the enactment of the Hobbs Antiracketeering Act, how- 
ever, the practice died out in most areas. However, judicial interpre- 
tation of the Hobbs Antiracketeering Act has indicated that the col- 
lection of unloading fees does not constitute a violation of the act 
unless violence or fear of violence is present. While this element may 
be involved in particular instances, in most instances no fear of vio- 
lence is present. All that happens is that the truck doesn’t get 
unloaded. 

In an Indianapolis case, the Internal Revenue Service has issued a 
ruling that the trucker is the employ er and therefore responsible for 
income-tax withholding (Rev. Rul. 57-12, Jan. 14, 1957). This is a 
preposterous situation, since in many cases the truckdriver himself is 
an employee of somebody else and has no information of the kind he 
would need to withhold income tax and no facilities for doing so. 

So far as we are able to determine, no one is assuming an employer's 
responsibility with respect to such matters as social- security deduc- 
tions, payment of unemployment insurance taxes, workmen’s com- 
pensation insurance, compliance with State minimum wage and hour 

regulations, etc. 

Despite the irregularity of the practice, a receipt is issued in the 
name of the local union for each such payment. We have on file sev- 
eral hundred copies of such receipts. 

No information is available to us with respect to what actually 
happens to the money paid to the local representative of the union, al- 
though it amounts to very sizable sums. 

Although the fee is actually paid by the truckdriv er, it is, of course, 
charged back to the shipper, and eventually to the farmer. A great 
many farmers are often located a thousand miles or more . from the 
point at which the collection is made and are in no position to try to 
avoid its collection. 

We respectfully recommend an amendment to section 302 of the 
National Labor Relations Act to prohibit the compulsory payment 
of money for a service not desired, and that a broad injunctive process 
be provided, so that this extortionate practice can be eliminated. We 
beheve this is a reasonable request and that there can be no legitimate 
argument that this practice ought to be permitted to continue. 


REGULATION OF INTERNAL AFFAIRS OF UNIONS 


Many of the proposals under consideration by this committee pro- 
vide for some measure of regulation of the internal affairs of labor 
unions. 

We have no policies relating to these specific proposals. 

We would, however, like to make this general comment. Such pro- 
posals, irrespective of their merit or lack of merit, would be less neces- 
sary if union members were permitted to take the most effective 
remedial measure available to them—that is, to terminate their mem- 
bership in the union when they no longer support the actions of its 
leaders. 

We do not believe that regulation of the internal affairs of unions, 
and some such measures may well be desirable, will ever have the same 
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cleansing effect as the self-regulation made possible by a prohibition 
of compulsory unionism. 

A situation where individual workers are compelled, as a condition 
of employment, to belong to union which are (1) dominated by 
racketeers, criminal elements, or Communists, or (2) engaged in wide- 
spread political activities, seems to us to be completely indefensible. 

The National Industrial Conference Board found that, of 194 na- 
tional unions, 99 have constitutions that contain a blanket clause per- 
mitting discipline of any members for “any act unbecoming a union 
member or contrary to the interest of the union.” Under these cir- 
cumstances, the opportunity of union members to correct a condition 
they don’t like is fairly well circumscribed. 


PERSONAL VERSES COLLECTIVE CITIZENSHIP 


Irrespective of any rationalizations on this issue, we submit that any 
law which permits any organization to force people into unwanted 
ideological and political association, which compels people to par- 
ticipate in political actions to which they are opposed, which de- 
personalizes personal citizenship into collective citizenship—cannot 
stand up on moral and ethical principles. 

In conclusion, may we express the hope that legislation that really 
gets at some of the problems calling for reforms may be speedily 
reported and speedily acted upon by the Senate to the end that House 
consideration thereof may be possible before adjournment. We do 
not necessarily believe that legislation on this issue will be quietly 
buried in the House. We believe we discern a rising tide of public 
opinion, insistent upon reform legislation in this field, that will not 
be content with pale palliatives. We do not believe that labor-union 
leaders are powerful enough to pigeonhole legislation that is in the 
interest of workers and ‘in the penis interest. 

The opportunity afforded us to present these recommendations of 
the American Farm Bureau Federation is appreciated. 

The policy statements of the American Farm Bureau Federation 
on the issues under consideration by this committee, as approved by 
the voting delegates of the member State farm bureaus at our most 
recent annual meeting, are attached. 

(The document referred to follows :) 


MONOPOLY 


The exercise of monopolistic power by any segment of our population—indus- 
try, labor, agriculture, or the Government itself—is a threat to the maintenance 
of democracy and the competitive enterprise system. 


The competitive principle 


Competition is a basic element in the spirit, the drive, the dynamic growth, 
the efficiency, and the adaptability of American society. Unless the competitive 
concept is carefully guarded, private industry stagnates, becomes exploitive, or 
is subjected to a growing complexity of Government controls. 


Government ‘monopoly 


The most dangerous form of monopoly is big government. Other forms of 
monopoly may be restrained by government. But if big government develops to 
the point where it may perpetuate itself in office by the support of those to 
whom it grants favors, freedom and self-government are jeopardized. 
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Government in business 


We oppose the operation of commercial business by government in competi- 
tion with private enterprise. We recommend that such operations be termi- 
nated as rapidly as possible. 


Business monopoly 


Though individual enterprise is still vital in America, the corporate form 
of commercial organization is one of the key factors which has contributed to 
the unmatched productive capaicty and efficiency of the American industrial 
system. Many economic functions can be performed most efficiently by large 
corporate organizations. However, the domination of an industry by a few 
corporations can reach a point that is unnecessary for optimum efficiency and 
inconsistent with the principles of a competitive economy. 

The reduced number of buyers for farm products in many areas and for 
many commodities necessitates effective action to prevent collusion and monopo- 
listiec practices in the marketing of farm products. We recommend that State 
farm bureaus give attention to this problem. 

The authority of the Federal Trade Commission and the Department of 
Justice to deal with monopoly and restrictive practices should be maintained. 

The authority of shipping conferences to establish discriminatory ocean 
freight rates should be terminated. 

So-called fair trade pricing legislation is inconsistent with the maintenance 
of a free competitive economy. We urge State farm bureaus to support repeal 
of these laws. 

We are oposed to any changes in antitrust legislation which would authorize 
contracts between manufacturers and distributors to restrict sales by distribu- 
tors on the basis of class of buyer or territory. 


Labor monopoly 


We recommend legislation to terminate the exemption of unions from anti- 
trust laws. Union endeavors to dictate prices, control production, prevent or 
hinder the adoption of technological improvements, or restrict sales territories 
or outlets should be subject to antitrust statutes. 

Concentration of economic power in labor unions has progressed to the point 
where it may be considered a monopoly. In their exercise of such authority 
many labor unions are resorting to measures which, if used by any other economic 
group, would result in drastic action under laws designed to curb monopoly and 
restraint of trade. The economic strength of labor unions has created a situa- 
tion in which labor can usually obtain acceptance of its demands. Management 
tends to accede to such labor demands because it can pass the cost on to the 
consumer or is helpless to do otherwise. The result is that the benefits of im- 
proved technology are not adequately passed on to the consumer. On the con- 
trary, wage rates have been increasing more rapidly than productivity, thus 
contributing to a wage-price inflationary spiral that is harmful to all segments 
of society. 

Further reforms are recommended in our resolution on labor-management rela- 
tions. 


Regulation of monopoly 


In those areas of our economy in which monopoly has been recognized as 
practical and efficient, regulation should be exercised firmly and with adequate 
consideration of the public interest. Where a particular field of regulatory ac- 
tivity can be undertaken by State governments we are opposed to Federal 
regulation. 

Since the field price of natural gas is adequately regulated by competition, we 
favor legislation to provide that it shall not be regulated by the Federal Power 
Commission. 


Labor-management relations 


The welfare of farm people is dependent upon a high level of employment with 
high production per man and high real purchasing power. 

Workers have the right to organize and to bargain collectively. Such rights 
must be exercised with consideration for the public interest, the welfare of others. 
and the preservation of basic individual rights and freedoms. 


Compulsory unionism 


No person should be deprived of his right to work because of membership 
or lack of membership in any organizations. 


TR naan 
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We favor the enactment of a national “right to work” law. Disclosures dur- 
ing the past year reemphasize the need for action in this field. In the meantime, 
we support section 14 (b) of the Taft-Hartley Act, which authorizes State legis- 
lation prohibiting compulsory unionism. We recommend that State farm bureaus 
support State “right to work” laws by constitutional amendment or legislative 
action. 

Until such time as compulsory unionism is prohibited by Federal law, we favor 
the prohibition of expenditures for political purposes by labor unions with 
union shop or ctosed shop contracts. 


Industrywide bargaining 


The trend toward industrywide and areawide bargaining is accompanied by an 
increasing number of strikes which, in effect, are directed against the public rather 
than against employers. 

We favor legislation to provide that collective bargaining shall be between 
an employer and a bargaining unit representing his employees and only his 
employees, and to prohibit collusion between such bargaining units or between 
employers, or the calling of an industrywide or areawide strike or lockout. 

Such legislation would (1) further restore genuine collective bargaining be- 
tween employers and employees, (2) minimize domination of local unions by 
national unions, and (3) prevent industrywide strikes jeopardizing the public 
welfare. 

Secondary boycotts 


We recommend legislation to more effectively prohibit secondary boycotts and 
to authorize adequate remedies, including the right of individuals to seek restrain- 
ing orders when injured by unlawful practices. 


Uneconomic labor practices 

We favor legislation to effectively prohibit any interference (known as feather- 
bedding) with the adoption of improved methods or economic labor-utilization 
practices. 
Court jurisdiction over unfair labor practices 

Judgment as to whether specific acts constitute violations of the unfair labor 


practice provisions of the Labor-Management Relations Act is a judicial function 
and should be performed by the judiciary. 


Recognition picketing 

The Labor-Management Relations Act provides orderly and peaceable means 
for determining (1) whether workers desire union representation, and (2) the 
union they desire to perform this function. Picketing, boycotts, and other meas- 
ures designed to force recognition of a union violate the rights of both employees 
and employers. These practices should be prohibited. 
Strike votes 

The right to strike should be protected by legislation to provide (1) that either 
party to a labor controversy may request a vote by workers with respect to the 
acceptability of the employer’s last offer, and (2) that work shall continue during 
such a vote. 
Violence associated with labor disputes 

We condemn the use of force and violence in labor disputes by either employee 
or employer. State and local law-enforcement officials have a responsibility to 
maintain peace and protect individuals from violence. This being a local matter, 
we urge State farm bureaus to seek the support of all citizen groups for this policy. 
Private settlement of labor disputes 


We favor revision of State and National labor legislation to further the settle- 
ment of controversies by private negotiation or voluntary arbitration. We 
believe that compulsory arbitration is destructive to genuine collective bar- 
gaining. 

State jurisdiction 


We support the general principle that labor-management laws should be ad- 
ministered by State governments to the extent that they are able and willing to 
assume this responsibility and when State legislation is not in conflict with 
Federal legislation. The present ‘no man’s land” created by National Labor 
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Relations Board action in specifying the kinds of cases it will not handle should 
be eliminated by Federal legislation granting the States authority to act in such 
instances. 

LABOR RACKETEERING 


The disclosures resulting from the investigations of the Senate Select Com- 
mittee on Improper Activities in Labor or Management Fields have focused the 
attention of the country upon a situation that has long needed attention. 

We recommend continuation of the investigation and the provision of adequate 
funds for it. 

The investigation will serve little purpose unless implemented by legislation 
that goes to the root of the problem. This is labor monopoly—virtually unre- 
stricted concentration of economic power in the hands of a few men. The 
possession of unrestrained monopoly power inevitably results in the abuse of 
such power. 

We recommend the following reforms: 

(1) Prohibition of compulsory unionism. 

(2) Extension of antitrust statutes to unions. 

(3) Broadening of the provisions of the Hobbs Antiracketeering Act, particu- 
larly with respect to the forced assignment of work and the forced collection of 
truck-unloading fees. 

We urge chain and other retail stores and all handlers and carriers of farm 
produce to cooperate in an effort to stop the forced collection of unwarranted 
truck or other unloading fees. 


COST OF MARKETING FARM PRODUCTS 


Mr. Chairman, I would like to refer back to this point on marketing 
of farm products, orally, if I may. In the past 10 years, the cost of 
marketing agricultural products has increased to 157 percent of what 
it was in 1957. In the last year it increased another 5 percent. 

Now, the farmer has absorbed better than 50 percent of this cost 
through increased efficiency in the basic operations, but the farmer’s 
share of the consumer dollar is now down to about 37 cents. If this 
trend were to continue for another 10 years, in order for the cost of 
groceries to remain the same today the farmer would have to give 
all his produce away. 

Now, we realize that wages are not going to go down, but that, unless 
we can correct, or some corrective streamlining of the marketing sys- 
tem can be made, the marketing system will price groceries out of the 
market, regardless of what the farmer gets for his commodity. As 
I say, roughly 2 cents goes to marketing and 1 cent to production. 

We can’t correct this situation unless we have legislation that allows 
the maximum use of technological improvement in streamlining mar- 
keting regardless of what it does to the number of people employed, 
and this make it very vital for not only the farmers but for the con- 
sumers, if we are to satisfactorily market farm products in the future. 


FARMER’S SHARE OF CONSUMER DOLLAR 


Senator YarsoroueH. Mr. Lovell, how many cents out of each dollar 
of farm products consumed in America does the farmer get? 

Mr. Lovett. Today it is about 37 cents. 

Senator YAarsoroucH. How much was it 10 years ago? 

Mr. Lovey. About 51 or 52. 

Senator Yarsoroucu. Fifty-one or fifty-two, 10 years ago? 

Mr. Lovet. Yes. 
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Senator Yarsoroucu. Does that jibe with all the statistics that 
have been put out on that by the Department of Agriculture? 

Mr. Lovetu. I think the last census figure would “quote 40 cents for 
the farmer’s share of the dollar, but I believe that was in 1956, and 
the best figure we can figure now it is down to 37 cents. At the present 
rate—— 

Senator YarsoroucH. What figure in 1956? 

Mr. Lovett. I believe it was 40 cents in 1956. 

Senator YarsoroueH. Forty cents. 

Mr. Lovetn. At the present rate, the farmer is getting about 15 
cents of every dollar increase in the cost of groceries. 


COST OF PACKAGING 


Senator YarsorouGu. Have you heard the statement made in some 
farm panels over the country that one reason for that differential 
the type of packaging that the American housewife wants today, sain 
phane wrappers and semiprocessing of foods, like carrots, and they 
are not willing to accept them out in the bin dirty, but done up in 
packages ? 

Mr. Loveti. Oh, yes; this is true. Just as a rough guess, about 40 
percent of the increased cost is from built-in maid services, and about 
60 percent is from increased costs. A basket of groceries in March 
of last year of the same general nature without built-in maid service 
cost about the same as it did in 1947. 

Senator YarsoroucH. Hasn’t the declining price of the farm prod- 
uct in the field had a good bit to do with this decline, too, of the farm- 
er’s share of the consumer dollar?’ Farm products in the field have 
gone down drastically in price in the last 10 years, have they not? 


RISING COSTS OF PRODUCTION 


Mr. Lovet... They haven’t gone down as drastically as you think, 
Senator. Actually, the prices have remained fairly constant, and 
the cost of production has gone up. The prices that the farmer has 
received are about the same. 

Senator YarsoroucH. As they were 10 years ago? 

Mr. Lovett. Yes. The cost of production has gone up. 

Senator YarsoroucH. Do you have any tables of them there on 
comparative prices ¢ 

Mr. Lovett. We would be glad to submit to you comparative-price 
tables. 

Senator YarsoroueH. Would you submit the price in the field ? 

Mr. Lovey. Yes; we will do that. 

Senator Yarsorovucnu. Of edible farm commodities, foods. 

(The tables referred to follow :) 


AMERICAN FARM BUREAU FEDERATION, 
Washington, D. C., May 12, 1958. 
Hon. JoHn F. KENNEDY, 
Chairman, Labor Subcommittee, Senate Committee on Labor and Public 
Welfare, Senate Office Building, Washington, D.C. 


Dear SENATOR KENNEDY: During the presentation of our testimony to the 
subcommittee on May 12, Senator Yarborough asked that we submit some factual 
material for the record. This information is summarized below. It will be 
appreciated if you will incorporate this in the record in the appropriate place. 
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TABLE I.—Gross income, production costs, and net income, United States 
agriculture, 1947-57 








Realized | Production Realized INet income as 

Year | gross income | expenses net income | percentage of 

| gross ine ome 

Billions Billions | Billions | Percent 

1947 $34.0 | $16.8 | $17.2 50. 6 
1948 34.6 | 18.6 | 15.9 45.9 
1949 13.6 | 17.9 | 13.7 | 43.3 
1950 | 32.1 | 19. 2 | 12.9 | 40. 2 
1951. == -| 37.1 | 22.3 | 14.8 | 39.9 
1952__- a 36.7 | 22.5 | 14.3 | 39.0 
1953 35.1 | 21.2 | 13.9 | 39.6 
1954____. 33.7 | 21.5 | 12.2 | 36. 2 
1955 _- 33. 2 | 21.6 | 11.6 | 34.9 
1956___ 34.4 | 22.3 12.1 | 35.2 
1957 34.9 | 22.8 | 12.1 | 34.7 


Sources: Table 23, Agricultural Outlook Charts, 1948, USDA. 


TABLE 2.—Breakdown of food marketing bill 

















| Corporate | Direct labor| | Percentage 
| Total mar-| profits be- (except Transpor- of direct 
Year keting bill | fore taxes | transporta-|tation costs |Other costs} labor costs 
tion) | jof total mar- 
| | keting bill 
Billions | Billions | Billions | Billions | Billions | Percent 
1947_____ | $17.8 $1.5 $7.9 $2.0 $6.4 | 44.4 
1948___ 19.8 | 3 8.9 2.2 7.5 | 44.9 
1949____- ; 20.8 1.3 9.4 2.4 7.7 45.2 
Dei enccs. | 21.2 1.6 9.9 | 2.6 | 7.1 46.7 
1951 | 22.8 1.3 10. 6 2.7 | 8.2 | 46.5 
1952 s 24.4 1.4 11.4 3.3 | 8.5 46.7 
1953 __ | 25. 6 1.5 12.1 3.3 | 8.7 47.3 
1954__- | 26. 6 1.5 12. 6 | 3.5 | 9.0 | 47.4 
1955._- ; | 27.9 1.6 13.0 | 3.1 | 10.2 | 46.6 
1956____- j eeu 28.9 1.8 13.9 3.3 9.9 148.1 
1957 ?_____ ll cchitamatat eel edition 
= = 
! This does not include direct transportation labor costs nor any indirect labor costs 
? Data not yet available. 
Source: Table 5, Marketing and transportation situation, USDA, July 31, 1957. 
TABLE 3.—Farmers share of consumers food dollar 
Percent Percent 
ees nesceeate soassanntdaenate ne? A eT ae oo n at) Dicken” ae 
1948_ si lion instil tha digs hia lin eam nice tel BE Ree nicni ces Se ieee an 
0 Se ee slip ie 0 ea a ; ov a ae 
ital cin cx Reto nik teisndac igen abieccs? CURE Tae eitsca totes ii sctaciaactanekknaisteven meas: 
| pilideuian ie ceeiveietineiegcrdsiokg an Ea January_ Lehsesirantel seisbisesasa trate!’ 
Pest knits -...... 47] 1958, February__-- ovestaidet eevee 41 
eile td acidic Snickearceen acleiask ag ee 


Very sincerely, 
MATT TRIGGS, 
Assistant Legislative Director. 

Senator Goldwater ? 

Senator Gotpwater. Just along that same general line, I was in- 
terested to hear Mr. Lovell’s statement on it. Your farmer's gross 
income is actually up per capita, am I correct in that ? 

Mr. Lovey. That is correct. 

Senator Gotpwater. But your net income, your profit has been 
decreasing ? 

Mr. Loveti. That is correct. 
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FACTORS IN DECLINE OF FARMERS’ NET INCOME 


Senator Gotpwater. And am I right in this thought that one of the 
biggest contributing factors in the decline in net income has been the 
corresponding increase in equipment ? 

Mr. Lovey. It has been the increase in the farmers’ direct costs, 
Senator, and then to a great extent in my personal opinion, it has 
been due to the increase of the cost of marketing products. 

Now, farmers are unable to pass on to consumers increased costs. 
People like to think that a farmer has a monopoly, that people have 
got to eat, but they don’t have to eat steaks, but potatoes, and they 
don’t have to eat potatoes but cornmeal mush. 

So agriculure is a competitive business within itself so much so 
we can’t pass on increased costs to the consumer. So increased mar- 
keting costs come to a very definite extent out of the farmers’ pocket 
as well as increased production costs. 

Senator GotpwaTer. What are you paying for a tractor today? 

Mr. Lovety. If you want to buy a real good one, it costs about 
$4,000. 

Senator Gotpwater. What were you paying for the tractor 10 
years ago? 

Mr. Loveti. The same tractor, I imagine about $1,500. 

Senator Gotpwater. What were you paying today for—you don’t 
need any power any more, do you, electric light and things like that? 

Mr. Lovetu. No, actually all of us are serviced by power companies 
now, REA or private. 


INCREASED COSTS RELATED TO INCREASED WAGES 


Senator Gotpwater. Isn’t it true that the great proportion of your 
decrease in net income can be attributed to a disproportionate in- 
crease in the cost of equipment to you, caused by, to a large measure, 
increased wages that were not earned in increased productivity ? 

Mr. Lovetu. This is quite true, and there is another factor involved 
here that I think maybe very few people understand. 

The attraction of high wages in the city has caused people to leave 
the farm to seek more profitable employment. 

Now to replace people, you have got to buy machines, and this is 
the biggest, one of the biggest problems facing agriculture today is 
to find enough money to increase its capital investment per worker to 
replace these people by machines, by the cost of the machine. 

Senator Gotpwarer. As you buy machinery and become mecha- 
nized, you necessarily have to acquire more land to make that pay ? 

Mr. Lovetzt. This is quite right. Because the machinery is 
specialized. 

As an example, a cotton picker costs $11,000, and it can’t dig pota- 
toes. The only thing it can do is pick cotton. 

Senator Gotpwarter. So the farmer, in the solution of the so-called 
farm problem, if we keep on, under the unrealistic approach we have 
had, coupled with the unrealistic demand, you are going to see the 
small farmer go out of business? 

Mr. Lovetu. Entirely. In fact you might see American agriculture 
go out of business. 

Senator Gotpwater. That is all T have, Mr. Chairman. 

Senator Yarsoroucu. Senator McNamara? 
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TESTIMONY CONCERNING TEAMSTERS UNION 


Senator McNamara. You seem to direct your testimony practically 
entirely to the Teamsters Union. The recommendations you make 
would apply to all unions, I understand. 

Mr. Lovetz. That is correct. 

Senator McNamara. You wouldn’t favor legislation that would af- 
fect just the Teamsters Union ? 

Mr. Lovett. No, sir. 

Senator McNamara. Despite the fact your indictment of unions is 
partically entirely on that? 

Mr. Lovet... Our indictment is specifically—our specific case on the 
truck unloading fee is certainly the Teamsters Union. 

Now, the boycotts are not all the Teamsters Union although they 
are very much involved in that, too. 

Senator McNamara. Well, you make reference in some detail to the 
fees that are paid for unloading trucks at various areas. 

Mr. Lovett. Yes, sir, that is the Teamsters Union. 

Senator McNamara. Do you know how the payment of fees was 
brought about, for instance in the New York area, that you men- 
tioned ¢ 

Mr. Lovety. Well, now if you want some specific details, I would 
a, Mr. Triggs give them to you because he made the investigation 
of it. 

Senator McNamara. I would be glad to have him answer the ques- 
tion. 
UNLOADING PRACTICES IN PHILADELPHIA 


Mr. Trices. I would prefer to comment about Philadelphia because 
I spent a couple of days in Philadelphia on this point. 

And the practice, as described here, before a truck is unloaded, by 
custom long established now, the truckdriver knows that he has to 
contact the representative, in this case, of Teamsters Union 107, who 
is assigned to a particular unloading platform, and must pay a fee for 
the unloading charge. 

He does pay it. In Philadelphia, it happens to be $18.40 at the time 
I was there, it had been recently increased. 

The Teamsters Union representative gives him a receipt for this 
money. 

Then the Teamsters Union representative assigns one of his men, 
employed apparently by him or at least under his control, to the 
unloading of the truck, which takes one man, in most cases that I 
observed, between 1 and 2 hours to unload the truck. 


DISPOSITION OF FEES 


Senator McNamara. What becomes of the fee, what becomes of 
the money paid ? 

Mr. Triaes. I don’t know, sir. 

Senator McNamara. You assume it is paid to the man that unloads 
the truck or not ? 

Mr. Triees. I asked one of the men who was unloading the truck 
how much he got out of the $18.40, and he said, “I can’t talk about 
this. You gosee Foley. He’sthe boss.” 
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So I was unable to extract this information from him, or from Mr. 
Foley either, whom I talked to subsequently. 

Senator McNamara. Do you understand that the local truckers 
who normally truck in to that area as against the ones who come from 
other areas pay the same fee? 

Mr. Trices. Truckdrivers who are members of local 107 are not 
required to pay the fee. 

Senator McNamara. Then that would indicate that the employers 
of the truckdrivers were party to this, what you indicate is a racket ? 

Mr. Trices. I have no reason to believe that the employers of the 
truckdrivers have anything to do with it. In fact, the only employers 
that I have talked to in this connection resent very bitterly the fact 
that they have to pay it, and see no way to avoid it. 


DISTINCTION BETWEEN TWO TYPES OF TRUCKERS 


Senator McNamara. Well, you indicate now in your answer to my 
questions that some truckers have to pay it. Other truckers do not 
have to pay it. 

What is the distinction. How do they 

Mr. Trios. It is the distinction between the city truckdriver and 
the over-the-road truckdriver, and of course, 99 percent of the loads 
that arrive at any chainstore warehouse in Philadelphia are over-the- 
road trucks. They are not city trucks. 

Senator McNamara. You don’t know how this payment of fee came 
about, whether it was by agreement between the, what you term the 
“city truckers” and the city truckdrivers 

Mr. Trices. I can find no evidence that there is any agreement to 
establish that the fact, the practice just simply exists. 

Senator McNamara. There is an existing condition wherein some 
truckers pay the fee and some truckers do not pay the fee? 

Mr. Trices. Well, essentially all of them do, Senator. 

Senator McNamara. Essentially all of them ? 

Mr. Triaes. Essentially all of them. The number of instances in 
which—after all, local 107 is a local city Teamsters Union. It does 
not represent many over-the-road truckers. I don’t think very many 
of its members go down to South Carolina and bring up a load of 
potatoes or a load of peaches. That would be members of other 
unions, and they are required to pay the fee. Local 107 members are 
not. 

Sentor McNamara. I think it would be of interest to the committee 
and helpful to the committee if you could get us the information on 
what happens to the money that is paid. 

Maybe you can’t obtain it. 

Mr. Trices. I am afraid I would have to have the investigative 
authority of the Senate Rackets Committee to do this. 

Senator McNamara. Maybe it is something that this committee 
should request the proper committee of the Senate to do. 

I was interested to find out how this originated. I think you will 
find in tracing it down, it originates by collective bargaining by local 
truckers, but I am not sure. If you could furnish us with details of 


the problem, it would be helpful, and I am sure the committee would 
appreciate it. 
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UNION POLITICAL ACTIVITY 


You mentioned unions should be enjoined from engaging in wide- 
spread political activity. 

Do you have any example of this widespread political activity you 
refer to? 

Mr. Love.u. I don’t believe I would cite any specific examples, Sen- 
ator. I think all of us know that there are plenty of examples that 
could be cited. 

Senator McNamara. Well, I was wondering what you meant by it. 

You state that union members should be allowed to terminate their 
membership in the union. 

Do you assume, then, or will we asume by this testimony, then, that 
they do not have the right to withdraw ? 

Mr. Lovett. No, sir. Closed-shop contracts—with those they do 
not have the right to withdraw from their union without running the 
risk of losing their employment. 

Senator McNamara. Actually what you are recommending is that 
they be allowed to withdraw and still continue to do the work but you 
don’t spell it out ? 

Mr. Lovett. That is correct. 

Senator McNamara. But you do recognize they have the right to 
withdraw. There are penalties of withdrawing that they can’t 
operate. 

Mr. Lovey. Yes. 

Senator McNamara, That is all. 

Senator YarsorouGH. Senator Cooper, of Kentucky, a distin- 
guished member of the committee, but not of the subcommittee, has 
joined us. 

Senator Cooper, do you have any questions ? 


COMPARISONS IN FARMER’S SHARE OF CONSUMER DOLLAR 


Senator Coorrr. I don’t want to take up the time of the subcommit- 
tee to deal with this, but I would like to ask 1 or 2 questions. 

A few moments ago, you said, Mr. Lovell, that today only 37 percent 
of the consumers’ dollar goes to the farmer in the sale of farm 
products. 

You gave a comparative date, 51 and 52 percent. What year was 
that ? 

Mr. Lovetu. 1947. 

Senator Coorer. What are the figures though as to actual income 
rates expressed in terms of dollars rather than in percentages? 

Mr. Lovett. You mean the actual net income of agriculture today, 
per capita, as compared to what it was 10 years ago? 

Senator Coorer. Yes; gross and net, if you have it there. 

Mr. Lovety. I don’t have the figures, Senator. And I would hesi- 
tate to givethem. I can get them and make them a part of the record. 
I can file them with the committee if the committee would like it. 

Senator Cooper. I suppose you attribute part of the decline in per- 
centage to the rising labor costs; is that your point ? 

Mr. Lovety. That is correct. 

The rise in cost of shipping, cost of labor, the entire cost of 
marketing. 
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DOMESTIC AND EXPORT MARKETS FOR FARM PRODUCTS 


Senator Coorrr. The cost of equipment, the high cost, that you at- 
tribute to higher wage costs. Let me ask you this. What part of the 
total market for farm products is the domestic market, and what part 
is the export market? 

Mr. Lovet. Well, now, I couldn’t give you the exact figures. It’s 
about 88 and 12, 88 percent domestic and 12 percent to the export 
market. 

Senator Coorer. How much ? 

Mr. Loveti. Eighty-eight percent domestic, and 12 percent export. 

Senator Coorer. Then the fate of the farmer does depend to a large 
degree upon, in fact not wholly, but almost entirely, on the domestic 
market ? 

Mr. Loveutu. This is right except for certain commodities. You 
have certain commodities in which the export market is 40 percent of 
the total production. 


IMPORTANCE OF HIGH RATE OF PURCHASING POWER 


Senator Coorrer. It would depend upon a high rate of purchasing 
power in this country ? 

Mr. Lovey. That is also true. 

Senator Coorrer. This is more a matter of general philosophy than 
the problems raised by the hearings which have been held on labor 
unions and I certainly support the Farm Bureau in most of its pur- 
poses. 

But it does seem to me that the Farm Bureau in your statement and 
other statements it makes, when it says that it is against the type of 
policies we have today in the union shop, is actually against unions. 

Now, is that correct ? 

Mr. Lovett. No. We are not against organized labor. We are 
against certain practices of organized labor which violate the rights 
of an individual citizen. 

Senator Coorer. But you know that unions themselves and many 
others believe that the continuance of union hinges upon this question 
of whether or not when unions bargain for all there should be some 
obligation upon the part of the members to join unions under the union 
shop provision. 

Now, the only question I am raising is this. You say 88 percent of 
the farmers’ market depends upon the domestic market. That de- 
pends upon a high purchasing power. I think then you have to 
relate the issue of whether you would have that high purchasing power 
on the part of consumers if you didn’t have strong unions. 

That has not got anything to do with whether they are corrupt or 
not, in some instances, but we have talked about unionism. 

Mr. Lovetn. Do you want to answer that, Matt ? 


VOLUNTARY UNION MEMBERSHIP 


Mr. Trices. There have been many strong unions, there are now 
many strong unions that do not have compulsory union contracts. 
We think that in the long run, the unions will be just as strong and 
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just as influential, and be a healthier kind of an organization, if mem- 
bership is on a voluntary basis. 

We could have compulsory organization in agriculture. We could 
hold a vote in a county, find out which farm organization is pre- 
ferred by the majority of farmers in that county, and they would all 
have to belong to it. 

We hope the day when we have that power will never come. 

Furthermore, this question of participation in citizenship and 
political activities by blocks of people, compelled to join together, 
despite the contrary views of many individuals, is, we believe, just 
fundamentally wrong in terms of the intention of our Bill of Rights 
and the Constitution. 

Senator Cooper. I have no further questions, Mr. Chairman. Thank 
you. 

; GROSS VALUE OF AGRICULTURAL PRODUCE 


Senator Yarsoroucu. Mr. Lovell, what was the gross value of the 
produce of American farms in 1957—of American agriculture? 

Mr. Lovett. Thirty-four billion dollars, Mr. Chairman. 

Senator YarsoroueH. How much ? 

Mr. Lovetz. Thirty-four billion dollars. 

Senator YarsoroucH. What was the net value of it? 

Mr. Lovetu. Eleven and a half billion. 

Senator YarnorouacH. What was the gross value of the farm pro- 
duce of America in 1952? 

Mr. Trices. Let me go back to 1947, Senator. 

In 1947, it happened to be exactly $34 billion, too. 

Senator Yarsoroucu. What was it in 1952? 

Mr. Trices. I do not have the answer to that. 

Mr. Love... It was somewhat below that, below either figure. 

Senator YarsoroucH. Below $34 billion ? 

Mr. Lovetz. Yes. 

Senator YarsoroueH. In 1952? 

Mr. Lovetu. I am almost sure I am right that in 1952 it was below 
what it is today and also below what it was 10 years ago. That the 
curve went down and is now back up but I could not give you the cor- 
rect, figure because I don’t have it with me. But we can get it, such 
figures are available, and we would be glad to file them. 


POLITICAL POWER OF UNIONS 


Senator YarsoroueH. The only question about the comment that 
Mr. Triggs made, do you thing labor unions can make their members 
vote like they want them to vote in elections ? 

Mr. Triaes. No, sir, but they have terrific political power neverthe- 
less in terms of the money that they can spend, in terms of the money 
of their members that they can use to collect contributions which can 
be made to particular candidates, in terms of money which they can 
spend to set up offices whose purpose is to elect particular candidates. 

They have a major political impact although they do not, as experi- 
ence has indicated, necessarily control or persuade a major portion 
of their members to vote as they choose. 

Senator YarsoroucH. American history as a matter of fact, is 
replete with examples, is it not, such as Senator Taft’s election in 
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Ohio where you have specific precincts where the overwhelming ma- 
jority of the registered voters belonged to labor unions and the “labor 
union offici als actively campaigned for certain candidates and the pre- 
cincts go 2 or 3 to 1 for the opposing candidate, isn’t that true ? 

Mr. Trices. I think this 1s pretty well demonstrated in a number 
of instances where the issue has been clear ly drawn. 

Now, of course, in a great many campaigns the issue is not so clearly 
drawn, and in these instances, the labor union influences can often 
swing the balance of power vote. 


ISSUE IN SENATOR TAFT’S CAMPAIGN 


Senator YarsorouGH. In the Taft campaign the main issue was 
union and antiunion, was it not? 

Mr. Trices. Well, I do not think it is quite correct to say this, be- 

cause [ think Mr. Taft recognized the importance of unions, the fact 
that they did play an import: unt role in our society, and he never 
proposed any measures which were fundamentally and basically con- 
trary to the long-run interest of union people consistent with the 
public interest. 

Senator YarsoroucH. You did not intend then to create the im- 
pression by your earlier testimony, Mr. Triggs, that a member of a 
labor union was not free in an American election to vote for whom he 
chose ? 

Mr. Triaes. No, sir. 

Senator YArBoroucH. I wanted to clear that up. 

Any further questions ¢ 


PURCHASING POWER RELATED TO UNION MEMBERSHIP 


Senator GotpwaTerR. Two subjects: I just wanted to comment on 
Senator Cooper’s observations relative to purchasing power and its 
relationship to union membership. 

About 32 percent of our total working force in this country are 
members of organized labor, so that while organized labor has achieved 
tremendous goals they still have goals to achieve, in productive in- 
creases in the wage field. 

Over 60 percent of our workers are not organized members of 
unions and we have to keep that in mind when we talk about pur- 
chasing power. 

It is not the purchasing power that is developed from unearned 

wages, wage increases, and that frankly is one of the troubles we are 
havi ing in ‘this country today, it is one of the troubles that has beset 
the farmer for many, many years, the fact we are probably 20 percent 
below a standard of living we should be at, in my estimation, cause we 
have given across-the- board w age increases, we have given industry- 
wide bargaining contracts. 


RATE OF PRODUCTIVITY 


We have had acceleration clauses, that are not given on productivity 
increases and here in this country today we find the average Ameri- 
can workers productivity increase down for the first time in 200 years 
with Russia’s increasing at the rate of about 4 percent a year; not the 
7 to 10 we hear of. 


25738—58——47 








726 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


That is still high. If that keeps up, Russia can match us by the 
year 2000. I bring that in here to back up the Farm Bureau’s con- 
tention that voluntary unions would probably be the greatest thing 
that could happen to the union movement, that they would get off 
this point they have been on for some time between 28 and 32 percent 
of the working force, and really go forward to some real saranboeibaye 
achievements. 

For instance, in getting into this other comment, I wanted to make 
relative to the same subject, voluntary unionism, there are about 
4 or 5 countries in the world that, by some interpretations, have com- 
pulsion written into their labor law. 

The United States is one of them. And yet we only reach about 
32 percent of our total working force as members of unions. 


PROHIBITION OF COMPULSORY UNIONISM IN EUROPE 


In the old countries in Europe, where the craft unions started, 
where unionism really began, we find written into the laws the pro- 
hibition of compulsory unionism. It cannot occur in most of the 
European countries. In Scandinavian countries around 94 percent of 
the workers belong to labor unions, and it is against the law to compel 
aman to join. 

I cite one of the best examples I know of in my own State. The 
Mine, Mill, and Smelter Workers have no closed-shop nor union-shop 
contract with our mines, and yet 85 percent of the workers belong to 
the union. 

It is interesting to note in my State when we ran the right-to-work 
law first as an amendment to the constitution, the heaviest pluralities, 
not the heaviest vote, but the heaviest percentage pluralities, came 
out of the most heavily organized districts, those districts down in 
the mining country in the State, so that bears out what the Senator 
from Texas has said, that no union can force its members the way 
to vote. 

UNION EXPENDITURES ON POLITICAL QUESTIONS 


That, however, is not to the point, I might suggest, because they 
spend millions of dollars a year trying, not necessarily to get the 
union members to vote the way they want, but to get the country 
to vote for the candidates that they want, and that is not the function, 
nor is it any part of the function of either management or labor. 

The fact that in 1956, the AFL-CIO for the first, maybe the second 
time in their history, backed a Presidential candidate, while, I think, 
the figure was 57 percent of labor voted for Eisenhower. 

That may be high, but it is in the 50 percent and it could be cor- 
rected, which indicates that the union membership is not in accord 
with the selection of the candidate by their union officials. 

The victory of Senator Taft in Ohio in 1950 was a very good indi- 
cation that you cannot control the vote of the members but it is also 
a good indication of the size and power that unions can put in the 
field. 

One more comment and I will wind up on this because it has been 
brought out here in hearings before this, that the unions do not sup- 
port candidates with compulsory funds. 
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i am inclined to believe that. I think the money that is given 
to candidate X in the form of a check or cash to run as he sees fit 
or use as he sees fit, comes from voluntary funds now. 

I did not think it did up to a few years ago. But that is not the 
biggest value of the union backing. 


UNION POLITICAL LEGWORK 


Two years ago when I was a member of the Select Committee on 
Lobbying and Campaigning we found in 1 county in 1 State this 
union over 1,800 men having left their jobs in factories, being paid 
$20 a day plus $5 expenses by the union to get out and do the leg- 
work for the political party. 

Now that is the real strength of the union movement in politics. 
That totaled something between $37,000 and $38,000 a day if we want 
to total it up into dollars and cents. 

That is going on all over America today. Two hundred thousand 
dollars has been made available to match State union funds to pro- 
vide AFL-C1O-trained State directors to go into those States and 
conduct political activity for the State. 

That was the type of thing that we are becoming concerned with. 
It is not the fact that a group of union people gather and contribute 
to candidate Jones. 

The fact that the union leaders take out of the general fund in 
amounts of almost any size they need to do the work that should be 
done by the Republican and Democratic Parties with which I ain 
glad to say neither party does a very good job. 

There is the source of power that I think you are concerned with. 
It is not the individual labor man’s right to put money where he 
wants to put it. He has that right and he should do it. But it is 
the questionable right of the union to use their vast reservoir of 
funds to go out and do the manpower work in politics that they do 
today particularly when they back particular candidates and par- 
ticular issues. 

Thank you. 

Senator YarnoroucH. Senator McNamara? 


APPLICATION OF LAW TO UNIONS ONLY 


Senator McNamara. You indicate in your testimony, sir, that there 
are many groups in our society, you made reference to groups, but 
you would have this law apply only to the union groups and not to 
the manufacturers’ groups or the newspapers or other groups that 
we have in our society, is that right ? 

Mr. Loveti. Senator, let’s just take the matter of antitrust legisla- 
tion. It already applies to all groups except unions. 

Senator McNamara. Then, taking that basis, you would treat non- 
profit groups the same as you treat profit groups in this area. I 
mean, organizations that are banded together for common good, you 
would treat the same as organizations that are banded together for 
profit. You would have the same thing apply. You think that is 
proper / 

Mr. Lovety. I do not know as I understand exactly, in the case of 
antitrust legislation. 
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Senator McNamara. Antitrust legislation now does not apply to 
nonprofit organizations, such as the Farm Bureau. Do you want it 
to apply to such organizations ? 

Mr. Trices. If the Congress feels it is necessary to apply antitrust 
legislation to include the American Farm Bureau Federation, we will 
have no objection. 

Senator McNamara. Isee. All right. 

Mr. Triees. We do not undertake to do any practices that could 
possibly be prohibited, but we have no objection to being covered 
along with other organizations. 


APPLICATION TO ALL NONPROFIT ORGANIZATIONS 


Senator McNamara. Then I think it is a fair approach. If you 
are going to apply this kind of legislation to one nonprofit organiza- 
tion then you ought to consider applyi ng it to all of them and you say 
you have no objection, and I think that is the only fair approach to it. 

You went back to an example here a little while ago in answer to a 
question by Senator Goldwater, I believe, about the increased cost of 
tractors. 

You indicate that at a certain period a tractor cost $1,500 and now 
it costs $4,000. What was the period of time involved in the dif- 
ference in prices? 

Mr. Lovett. The figures I quoted in the $1,500 figure of course I 
pulled out of the air, and I would like to correct it, it is approxi- 
mately right—would be 1947 versus today. 

Senator McNamara. 1947? 

Mr. Lovetu. Yes. 


EFFECT OF INCREASED LABOR COSTS 


Senator McNamara. Do you think that this increase in the cost that 
we had is largely due to the increased cost of labor? 

Mr. Lovet. Well, no, part of it is due to inflation. I think 
largely it is due to the increased cost of labor. I do not remember 
offhand the percent, I believe about 85 percent is direct and indirect. 
labor. 

Senator McNamara. Then you have had other increases 
besides increased cost of labor ? 

Mr. Lovett. You have the decreased value of the dollar in there, 
Senator, of course. 

Senator McNamara. Well, in 1947, this tractor did not have the 
same horsepower that the $4,000 one has, you had an increase in 
horsepower too, did you not? 

Mr. Lovey. Yes. 

Senator McNamara. But you had an increase in the output of this 
tractor because of technological changes ? 

Mr. Lovetx. No; actually I said the same tractor essentially. 

Essentially, as far as the output of the tractor is concerned, we do 
have better tractors, they do have a little better horsepower, but in 
1947 you could buy a powerful enough tractor to work sugarcane, so 
I do not think that is much of a factor. 
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OTHER COST FACTORS 


Senator McNamara. You do not think the increased horsepower 
and the increase in the design of the tractor brings about a greater 
production on the part of this tool ? 

Mr. Lovetx. What I meant by that now is that we could buy tractors 
in 1947 which would do essentially what tractors will do today. 

Senator McNamara. $1,500? 

Mr. Loveti. That is right. 

Senator McNamara. $1,500 against $4,000. 

Mr. Loveti. Yes. 

Senator McNamara. Have you any idea how much the steel in these 
‘actors have increased in cost ! 

Mr. Lovety. No; but I presume it would be 
so I had better not answer. 

Do you know, Matt? 

Senator McNamara. It has increased materially since 1947, you can 
be sure. So there are many increases in the cost of this tractor besides 
the cost of labor. 

Mr. Lovett. Yes, sir. 

Mr. Triecs. If I may respond—— 

Senator McNamara. And your previous comment did not indicate 
that was so’ 
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do not know, 


ELIMINATION OF INEFFICIENCIES 


Mr. Triccs. If I may respond to the Senator’s question, our testi- 
mony is not directed toward objecting to labor costs as such. 

Our testimony is directed toward eliminating any inefficiencies that 
may exist in the labor process, which add unnecessarily to costs. 

Senator McNamara. Are you suggesting that this committee should 
legislate against inefficiency in the labor costs and not inefficiency in 
any other costs 2 

Mr. Trices. To the extent that such inefficiency is developed as a 
result of practices which, on the part of any other party, would be 
violations of antitrust legislation, yes, sir, not otherwise. 

Senator McNamara. I see. 

Well, it is rather a thin field that you ask us to write legislation on, 
if we are going to legislate against inefficiency and this is really stretch- 
ing it a bit. 

I think we have a tremendous task before us, one that I believe 
that with this approach would be impossible of solution. 

Mr, Lovetx. Antitrust legislation, Senator, would not be a thin 
field at all. 

Senator McNamara. Then you are going to apply antitrust legis- 
lation as you previously s said not only to labor but to education and 
the church groups, the Farm Bureau and all these other people? 
Honestly, I do not think you want to do that. That is all, Mr. 
Chairman. 

Mr. Trices. We do not know of any instances in which churches 
have engaged in antitrust violations, so we would direct our legis- 
lative testimony to those instances of violation of antitrust principles 
that we know about. 

Senator McNamara. Now we are getting down not to antitrust 
laws, but antitrust principles. 
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It is again a pretty thin area for us to legislate in. 

Go ahead, Senator. 

Senator Yarnoroucu. Senator Cooper ? 

Senator Coorrer. No questions. 

Senator Yarsoroucu. Senator Morse? 

Senator Morse. I have not had the privilege of hearing the wit- 
ness this morning, I have scanned his testimony. 

He covers points which have already been covered by other wit- 
nesses rather extensively, and I do not think much will be accom- 
plished by my repeating these questions. 

Senator Yarsoroues. Mr. Lovell, you may be excused and your 
statement will appear in the record. 

(The statement in full follows :) 


STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION, PRESENTED BY L. L. 
LOVELL, PRESIDENT, LOUISIANA FARM BUREAU FEDERATION, ACCOMPANIED BY 
Matt Triccs, ASSISTANT LEGISLATIVE DIRECTOR 


We welcome the opportunity to express our views on the important issues 
under consideration by this committee. 

It is our belief that the investigations of the Senate Select Committee on 
Improper Activities in the Labor or Management Field have been a vital and 
important service to working people and to the public. It is also our belief 
that consideration by this committee and the Senate of corrective legislation in 
this field is of major importance. 

The need for significant reforms in this field is, we believe, evident. Corrective 
action is overdue. Some current conditions and practices are quite intolerable 
in a free country. We believe there is a rising tide of public opinion for legis- 
lation of basic character. We know this is true among farm people. 


WHY FARMERS HAVE AN INTEREST IN LABOR LEGISLATION 


Farmers have a major stake in wise labor legislation for at least the following 
reasons : 

1. Farmers have an interest as employers, not only on farms, but also in 
cooperatives and other business enterprises they own. 

2. The marketing of farm products is affected in a number of ways by labor 
legislation and labor-union action—sometimes with disruptive and costly effect. 

3. Millions of members of the nonfarm labor force come from farm homes. 
In many instances one or more members of a farm family will have full or 
partial nonfarm employment. 

4. As citizens, farmers have a major interest in the economic and political 
power of unions and the effects the exercise of such power may have on the 
economic and political life of our country. 

5. Workers and their families are the principal market for farm products. 
We do not, in our own interest, favor any proposals that would adversely affect 
the real purchasing power of the working population, and do not believe the 
recommendations set forth below can be so considered. 


RECOGNITION AND ORGANIZATIONAL PICKETING 


An employer is required to recognize a union that represents a majority of 
his employees. Recognition picketing is commonly used to endeavor to compel 
an employer, without consideration to the wishes of his employees, to sign up 
with a union. Therefore, recognition picketing, where successful, represents 
compulsion of the majority by a minority. This is a coercive violation of the 
rights of individual workers. 

The American Farm Bureau Federation recommends that recognition picket- 
ing should be considered an unfair labor practice. The same injunctive remedy 
should be provided as in the case of secondary boycotts. 

We further recommend that organizational picketing should be treated in 
the same manner, in those cases where a petition for a representational election 
has been filed, or for a specified period after an election has been held. In many 





eo 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 731 


instances concerns engaged in marketing farm products have been picketed for 
many weeks after employees have rejected union representation by substantial 
majorities. Under such circumstances organizational picketing violates the 
rights of employees and serves no legitimate purpose. 


JURISDICTION OF LABOR DISPUTES 


Many victims of unfair labor practices have been denied any remedy whatso- 
ever, because NLRB will not accept jurisdiction, and the States are denied juris- 
diction under the current doctrine of Federal preemption. 

This is of particular importance to farmers because many of the concerns 
engaged in buying, processing, handling, and shipping of farm products are com- 
paratively small and do not meet NLRB jurisidictional criteria. 

Thus, a New Jersey egg marketing cooperative was picketed, and secondary 
boycotts of its products were instituted, in an effort to obtain recognition of a 
union. NLRB denied jurisdiction. In an unofficial election, conducted by Con- 
gressman Widnall at the request of the cooperative management 100 percent of 
the employees (22 in number) voted, and 100 percent voted against union 
representation. 

During the 6-month period in which this plant was subject to picketing and 
boycotts, the cooperative estimated that it lost sales of more than a million dozen 
eggs, with substantial losses to the cooperative and to its poultrymen members. 

In this particular case, the employer did not accede to the union demands. But 
the easy way out, and an out that many employers faced with similar demands 
have taken, would be to sign up with the union irrespective of the wishes of the 
employees involved. This would be a subversion of the principle of collective 
bargaining by a majority vote of workers. Yet, this is exactly what happens in 
literally thousands of instances. The fact of the matter is that many workers, 
particularly in small business establishments of all kinds, are but pawns in the 
power politics of labor-union organizers. 

We submit that there should be an opportunity for State governments to 
enact legislation to assume responsibility for appropriate action to deal with 
such situations. We respectfully recommend the approval of legislation to cede 
jurisdiction to the States. The criteria to distinguish between State and Federal 
jurisdiction should be sharply defined, so as not to raise a question and cause 
delay in specific instances. In general, we favor a broad delegation of authority 
to the States. 

SECONDARY BOYCOTTS 


“Likewise it shall not be in violation of the contract nor cause for discharge 
for any employee to refuse to handle any merchandise that has been placed upon 
the ‘we do not patronize’ list of joint council No. 42.” 

“Employers shall not require members of local 6380 to go through sanctioned 
picket lines nor to handle merchandise that has come through sanctioned picket 
lines.” 

These are excerpts from two labor-management contracts, the first from a 
contract covering several thousand grocery stores, the second from a contract of a 
wholesale produce market. Similar contractual provisions are common in the 
food distribution industry. 

Such a contract provision permits the union to blacklist the products of any 
concern it does not like for any reason whatsoever. 

The existence of “hot cargo” clauses in most Teamster Union contracts is a 
matter of common knowledge. 

Thus the provisions of the National Labor Relations Act supposedly prohibiting 
secondary boycotts are so weak and ineffective, so full of loopholes, so commonly 
disregarded, that secondary boycott programs are written into labor-management 
contracts. 

Let us examine an instance in which such blacklisting tacties were used. 
Apple processors and shippers in the Sebastopol area of California, faced with a 
continuing and effective boycott of their products in the Los Angeles and other 
markets, capitulated and signed up with a union, despite the fact that a majority 
of the employees in the industry had previously voted in an NLRB election 
against union representation. 

We submit this is intolerable—intolerable in the interest of farmers and farm 
product marketing concerns, intolerable in the interest of workers, intolerable 
in the public interest. Corrective legislation is long overdue. 
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The committee has before it proposals to permit boycotts against secondary 
employers engaged in “farmed out” work or (2) boycotts against secondary 
employers engaged on the same construction job as the primary employer. 

It is, in our opinion, inconceivable that the Congress would enact legislation to 
weaken the boycott provisions of the act, in the face of the overwhelming 
evidence you have received or will receive that these provisions are now so weak 
and ineffective that they are honored more in the breach than in the observance. 

Secondary boycotts, and even more important, the threat of secondary boy- 
cotts are common features of labor controversies. 

Thus cheese from Utah has been boycotted in New York. Potatoes from Long 
Island have been boycotted in New England and Middle Atlantic cities. Milk 
from northern California dairies has been boycotted in San Francisco. Poultry 
from Texas has been boycotted in California, Oregon, and Washington. 

In these four instances the purpose of the boycott was to compel the employers 
to sign up with the union against the wishes of the employees. In fact the 
unions commonly don’t even talk to the employees. “Organizing from the top” 
seems to be so much easier. 

Specifically we recommend that victims of boycotts should have treble damages, 
that they should have the right of direct appeal to the courts for injunctive relief, 
and that the loopholes in the law should be “plugged up.” 

We recognize the traditional labor union opposition to the injunctive process. 
We have no doubt that the early use of this remedy was questionable in many 
cases. But we submit there cannot be legitimate objection to a carefully circum- 
scribed statutory provision designed to aid in eliminating one specific abuse. 


LABOR MONOPOLY 


The picture of labor unions as relatively weak organizations, requiring special 
privilege to enable them to effectively further their members’ interests, must 
give way today to a more realistic view of labor unions as extremely powerful 
concentrations of economic and political power, with capacity to use such power 
against the interests of their members and the public. 

This concentration of economic power has reached the point that the term 
“monopoly” is used realistically to describe their capacity to obtain acceptance of 
their demands. 

Just as society found it necessary to curb the economic power potential of 
corporate organization—so society must, eventually, act to curb the unbridled 
power of labor unions. 

All organized groups in our society should be equal before the law. 

We believe that at least three basic reforms are called for in this connection: 

1. A prohibition of compulsory membership. 

2. Legislation to provide that collective bargaining shall be between an 
employer and a bargaining unit representing his employees, to prohibit collusion 
between employers and such bargaining units, and to prohibit industrywide 
strikes or lockouts. 

8. Extension of antitrust status to labor unions. At the very least, union 
endeavors to: dictate prices, control production, prevent the adoption of techno- 
logical improvements, restrict sales territories or outlets, and require payment for 
services not desired should be considered contrary to antitrust statutes. What 
arguments are there on the side of condoning such practices by labor unions? 


THE FORCED COLLECTION OF TRUCK UNLOADING FEES 


Each year a toll of many millions of dollars of farmers’ money is collected by 
the Teamsters Union or its officers in a manner which we believe can only be 
appropriately designated as a racket. 

We feel that our responsibility to our members necessitates the presentation of 
the problem here—even though it is somewhat outside the announced scope of 
the hearing, although certainly within the jurisdiction of the committee and 
appropriate for the committee to consider in connection with these hearings. If 
we don’t do it, perhaps nobody else will—and it is a problem that needs public 
airing. 

Most over-the-road trucks hauling farm products to most Middle Atlantic 
cities are required to pay a fee to a local teamster union before the truck can be 
unloaded. 

This is a practice known to occur in greater or lesser degree in New York, 
Newark, Philadelphia, Akron, Pittsburgh, Jersey City, Youngstown, Columbus, 


se eerermmenme sy 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 733 


Cincinnati, Cleveland, Albany, Providence, Wheeling, Baltimore, Wilkes-Barre, 
Scranton, Johnstown, Boston, and Indianapolis. It undoubtedly also is preva- 
lent in many other cities, with respect to which we have no specific information. 

The amount of the fee varies from city to city. In Philadelphia, for example, 
the fee is $18.40, irrespective of the size of the truck or the load. In New York 
the charge is more or less standardized at $19.68. It takes between 1 and 2 
hours for 1 man to unload most trucks. 

The charge is imposed at chainstore warehouses and other points at which a 
concentration of loads of farm produce is received. A trucker arriving at these 
points will be met by a representative of a local Teamsters Union who will require 
the payment of a fee before the truck is unloaded. 

In cities in which the unloading charge has not been imposed, the truck will 
normally be unloaded by the driver. The unloading operation involves placing 
of packages on pallets which are then moved away by fork lift operations. But 
when the unloading charge practice is instituted the truck driver is no longer 
permitted to unload, but must stand by while the unloading is done for him. 

Questioning of warehouse supervisory employees at a Philadelphia warehouse 
elicited the opinion that, if the warehouse sought to stop the use of their plat- 
forms for this practice, their whole operation would be closed down. 

The men assigned to the various warehouses by the union are not employees of 
the warehouse, although for all practical purposes they take possession of the 
unloading premises, decide who is to be unloaded next and otherwise supervise 
the unloading operations. 

The fee is not imposed on truckdrivers who are members of the city local. 
Questioning of truck drivers at Philadelphia disclosed that many of them have 
sought to join the local Teamsters Union so that they would not have to pay the 
fee on every load, but were advised that the local was closed and could accept 
no additional members. 

If the truckdriver gets stubborn and tries to unload himself, he will be per- 
mitted to unload packages onto a pallet, but the warehouse employees will not 
take the pallet away, so he has no choice but to pay the fee to the union repre- 
sentatives. 

This is not a new practice. It was very common a number of years ago. 
With the enactment of the Hobbs Anti-Racketeering Act, however, the practice 
died out in most areas. However, judicial interpretation of the Hobbs Anti- 
Racketeering Act has indicated that the collection of unoading fees does not 
constitute a violation of the act unless violence or fear of violence is present. 
While this element may be involved in particular instances, in most instances 
no fear of violence is present. All that happens is that the truck doesn’t get 
unloaded. 

In an Indianapolis case, the Internal Revenue Service has issued a ruling that 
the trucker is the employer and therefore responsible for income tax withhold- 
ing (Rev. Ru. 57-12, Jan. 14, 1957). This is a preposterous situation, since in 
many cases the truck driver himself is an employee of somebody else and has no 
information of the kind he would need to withhold income tax and no facilities 
for doing so. 

So far as we are able to determine, no one is assuming an employer’s respon- 
sibility with respect to such matters as social security deductions, payment of 
unemployment insurance taxes, workmen’s compensation insurance, compliance 
with State minimum wage and hour regulations, ete. 

Despite the irregularity of the practice, a receipt is issued in the name of the 
local union for each such payment. We have on file several hundred copies of 
such receipts. 

No information is available to us with respect to what actually happens to 
the money paid to the local representative of the union, although it amounts to 
very sizable sums. 

Although the fee is actually paid by the truckdriver, it is, of course, charged 
back to the shipper, and eventually to the farmer. A great many farmers are 
indirectly paying this fee who do not even know that they are paying it. They 
are often located 1,000 miles or more from the point at which the collection is 
made and are in no position to try to avoid its collection. 

We respectfully recommend an amendment to section 302 of the National 
Labor Relations Act to prohibit the compulsory payment of money for a service 
not desired, and that a broad injunctive process be provided, so that this ex- 
tortionate practice can be eliminated. We believe this is a reasonable request 
and that there can be no legitimate argument that this practice ought to be per- 
mitted to continue. 
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REGULATION OF INTERNAL AFFAIRS OF UNIONS 


Many of the proposals under consideration by this committee provide for 
some measure of regulation of the internal affairs of labor unions. 

We have no policies relating to these specific proposals. 

We would, however, like to make this general comment. Such proposals, ir- 
respective of their merit or lack of merit, would be less necessary if union mem- 
bers were permitted to take the most effective remedial measure available to 
them—that is, to terminate their membership in the union when they no longer 
support the actions of its leaders. 

We do not believe that regulation of the internal affairs of unions, and some 
such measures may well be desirable, will ever have the same cleansing effect 
as the self-regulation made possible by a prohibition of compulsory unionism. 

A situation where individual workers are compelled, as a condition of employ- 
ment, to belong to unions which are (1) dominated by racketeers, criminal ele- 
ments or Communists, or (2) engaged in widespread political activities, seems 
to us to be completely indefensible. 

The National Industrial Conference Board found that, of 194 national unions, 
99 have constitutions that contain a blanket clause permitting discipline of any 
member for any act unbecoming a union member or contrary to the interests 
of the union. Under these circumstances the opportunity of union members 
to correct a condition they don’t like is fairly well circumscribed. 

Irrespective of any rationalizations on this issue we submit that any law which 
permits any organization to force people into unwanted ideological and political 
association, which compels people to participate in political actions to which 
they are opposed, which depersonalizes personal citizenship into collective citi- 
zenship—cannot stand up on moral and ethical principles. 

In conclusion, may we express the hope that legislation that really gets at some 
of the problems calling for reforms may be speedily reported and speedily acted 
upon by the Senate to the end that House consideration thereof may be possible 
before adjournment. We do not necessarily believe that legislation on this issue 
will be quietly buried in the House. We believe we discern a rising tide of public 
opinion, insistent upon reform legislation in this field, that will not be content 
with pale palliatives. We do not believe that labor union leaders are powerful 
enough to pigeonhole legislation that is in the interest of workers and in the 
public interest. 

The opportunity afforded us to present these recommendations of the American 
Farm Bureau Federation is appreciated. 

The policy statements of the American Farm Bureau Federation on the issues 
under consideration by this committee, as approved by the voting delegates of 
the member State farm bureaus at our most recent annual meeting, are attached. 


Senator Yarsoroucn. The next witness is Mr. Harry L. Browne, 
attorney for the American Retail Federation, who will be accompanied 
by Mr. Willard Simon and George W. Priehs. 

He is desirous of sharing his time, as I understand it. 


STATEMENT OF HARRY L. BROWNE, ATTORNEY, APPEARING ON 
BEHALF OF THE AMERICAN RETAIL FEDERATION; ACCOM- 
PANIED BY THOMAS E. SHROYER, COUNSEL FOR AMERICAN 
RETAIL FEDERATION 


Mr. Browne. Mr. Chairman and members of the Subcommittee on 
Labor, I have a statement which I assume will become a part of the 
record. It will take too long to read this statement. I won’t read it 
all but will paraphrase a good deal of it, if the committee permits. 

Senator Yarsorouecn. Thank you, Mr. Browne, it will be printed 
in the record and will be available for the members of the sub- 
committee not present this morning and the members of the full com- 
mittee and the Senate. 

(The full statement follows :) 
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STATEMENT OF Harry L. BROWNE, FOR THE AMERICAN RETAIL FEDERATION 


Mr. Chairman and members of the Senate Committee on Labor and Public 
Welfare, my name is Harry L. Browne. I am an attorney with the firm of 
Spencer, Fane, Britt & Browne in Kansas City, Mo., and devote my entire practice 
to the field of labor-amanagement relations. I appear here today on behalf of 
the American Retail Federation. The American Retail Federation consists of 
31 national retail associations and 38 statewide retail associations comprising 
a membership of approximately 800,000 retailers. Rosters of the retail industry 
groups represented are attached and made a part of this statement. 

I am a member of the employee relations committee of the American Retail 
Federation. The committee’s membership is drawn from the various retail 
associations which make up the federation and from individual companies, large 
and small. It was this committee that prepared the legislative suggestions which 
Iam about to lay before you. However, it is not the work of this committee alone. 
We have had the advice and suggestions from retailers in every State of the 
Union. They have talked with us and have written us concerning their experi- 
ences in labor-management relations. In 1953 the committee reached agreement 
on 10 proposals which were considered at length and adopted at the annual meet- 
ing of the federation. Those proposals were presented before both the Senate 
and House Labor Committees that year but no new legislation resulted from 
those hearings. 

The committee has met regularly and have discussed needed changes in our 
labor laws. The most recent proposals which have been recommended by the 
employee relations committee and approved by the federation are attached hereto 
and marked “Appendix A.” 

Just a word about myself. In Kansas City, I represent retail associations, 
retail department and specialty stores, furniture stores, and other retail stores, 
both large and small, as well as a number of other industries in their labor- 
management relations. 

Before entering private practice, I was employed in 1938 as an attorney for the 
National Labor Relations Board under the old Wagner Act. I was with the 
Boaord until 1949, a period of 11 years, excluding 3 years as a Reserve officer on 
active duty with the United States Naval Reserve. I was an attorney in the 
Review and Litigation Sections of the Board in Washington, D. C., an attorney 
in the Pittsburgh, Minneapolis, and Kansas City field offices, and finally, before 
leaving the Board, its chief legal officer in the eighth regional office in Cleveland, 
Ohio. 

I hope my telling you I am an attorney strikes a responsive chord. Those of 
you who are attorneys would appreciate the unenviable circumstances in which a 
lawyer finds himself when a worried employer telephones you at 6:30 a. m. that 
his business is being picketed without any notice to him and he needs action now 
to avoid terrific loss, and you can do nothing for him. For, in many instances, 
the strike or picket is unjust or even illegal; yet it is commonplace that no effec- 
tive remedy exists under our labor laws today. The employer, the employees 
whose rights and liberties are also at stake, and other innocent citizens who are 
made to suffer, are understandably indignant that such situations are permitted 
to continue. 

At the last meeting of the American Retail Federation employee relations com- 
mittee, held just this month, it was agreed, in view of Senator Kennedy's state- 
ment that he desired witnesses to devote their statements as much as possible 
to the abuses developed by the McClellan committee and also the limited time 
permitted for overall revision of the Taft-Hartley law, to limit our presentation 
in this hearing to the three subjects considered most vital to retailers. Those 
three subjects are recognition and organizational picketing, the loopholes in the 
present prohibitions on secondary boycotts, and the jurisdictional void created 
by the Guss, Fairlawn, and Garmon cases by the Supreme Court last year. 


ORGANIZATIONAL PICKETING 


No business is more vulnerable to a picket line than a retail store. This is 
true because the American public, while educated more or less to respect or 
avoid picket lines, generally is unable to distinguish among the variety of pur- 
poses for which a union may picket even though the picket signs technically 
satisfy the law. A picket line outside a store tends only to mislead the public. 
They assume the employers are on strike. They tend to avoid the picketed 
store either on principle or because they would rather not be involved in the 
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annoyance created by picketing. Moreover, the picketing will stop incoming and 
outgoing deliveries, building maintenance, and other necessary functions in the 
operation of the store. The store will suffer serious and irreparable injury. 
In any individual store, business loss by reason of picketing is never recovered 
because the customer can always satisfy her wants at another store. 

Our members report instances of organizational picketing in every State in 
the Union. We estimate that this union tactic had been used at least twice as 
many times in 1955 than in 1954. It is increasing in 1956, 1957, and 1958. In 
many Cases the union has no members whatsoever in the store. In most cases 
they have been found not to have a majority of the employees who signed 
membership cards. If the union had a majority it would have gone to the 
NLRB and obtained an election. The organizational picket is used because 
the union organizer knows that the loss in business will bring great pressure 
on the retailer to force his employees to join the union. Not only is there 
pressure on the employer to force his employees into the union but there is 
direct pressure on the employees. Many retail employees work on a commission 
basis. As the picket line turns prospective customers away from the door thus 
diminishing his pay, he is pressured to join the union against his will just to 
end the picketing. In some cases the organizational picket line has been used 
after the union has lost an NLRB election. This was found to be an unfair 
labor practice under present law in the landmark Curtis Bros. case (41 
L. R. R. M. 1025). 

This decision, however, is of little comfort to the small retailer who continues 
to be picketed for a year or two while the NLRB seeks enforcement in the 
court and then a possible contempt action. Again it is a decision of the NLRB 
which possibly might not stand up in the courts. It should be made clear in 
the statute that any picketing by a minority union is an unfair labor practice 
under section 8 (b) (4) of the act with the mandatory injunction provisions 
of section 10 (1) applicable thereto. 

soth the Smith bill, S. 3099, and the Curtis bill, S. 76, would provide effective 
remedies for these pressure tactics. We prefer the Curtis bill, S. 76, because it 
also addresses itself to the secondary boycott loopholes. 

The field of retailing is a prime example and a prime target for the ruthless 
union which seeks to foist itself upon unwilling employees. Anyone with the 
slightest experience in labor relations knows that organizational or recognition 
picketing is carried on by unions in most cases because the unions do not repre- 
sent a majority of the employees, where they are not wanted by the employees, 
and where indeed, they may have been affirmatively rejected. Congressman 
Teller, an authority in this field, stated long ago that organizational and recogni- 
tion picketing are more widely used in the retail trade than in any other indus- 
try. (See Ludwig Teller, Law of Labor Disputes and Collective Bargaining, 
1947, p. 117.) 

In Duluth, the Retail Clerks Union has been picketing a small store for over 
6 years, in spite of the fact that the employees rejected the union unanimously, 
25 to 0, in an NLRB election. 

In Boonville, Mo., the Bakery and Confectionery Workers Union picketed 
Tront’s Bakery for months when the employees refused to join that union. The 
union brazenly declared, “The strike at Trout’s Bakery will continue until Mr. 
Trout signs a contract with the union or until Mr. Trout is no longer in the baking 
business.” The union made good its threat. Mr. Trout, a small-business man, 
was forced to sell out. 

In Lane Bryant, almost a year ago, I believe, the RCIA were defeated in an 
election by a vote of 52 to 3. The Board issued a complaint, a hearing was held, 
the trial examiner found the picketing to be illegal (20 C. B. 562), but the picketing 
still continues. The trial examiner who heard the case recognized that the pur- 
poses of the act “will be thwarted unless the illegal conduct is stopped during 
the unavoidable delays attendant on the administrative process.’ Fortunately, 
Lane Bryant has had the determintaion not to bend to the union’s illegal demands, 
it has not foisted on the employees a union which they have rejected. Lane 
Bryant also had the assets to withstand the pressure. Mr. Trout was not so 
lucky. 

BOYCOTTS 


In appendix A we have set forth six union practices which we believe are loop- 
holes which should be closed in the present law prohibiting secondary boycotts. 
Retailers are particularly vulnerable to the pressure of secondary boycotts. In 
order to exist they must be able to receive merchandise without the impediment 
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of a picket line, and to deliver merchandise to its customers. Dave Beck boasted 
in the Washington teamster publication of August 27, 1948, that they, the team- 
sters, haul every pound of freight and every item handled in and out of the 
stores. 

A retailer has thousands of suppliers. A labor dispute at any one of such sup- 
pliers may produce pickets at the retail store and a resultant loss of business for 
the retailer who is a wholly neutral party. 

By section 8 (b) (4) (A), Congress intended to get at the evil of secondary 
boycotts, although the term “secondary boycott” was not used. Senator Taft, in 
the congressional debate, stated, “It has been set forth that there are good second- 
ary boycotts and bad secondary boycotts. The committee heard evidence for 
weeks and never succeeded in having anyone tell us any difference between kinds 
of secondary boycotts’”—no one could give an example of a justifiable secondary 
boycott. Yet, after over 10 years of administration of the Taft-Hartley Act, the 
evil of secondary boycotts still exists. Threats of strikes and picket line ad- 
dressed directly to secondary employers are not illegal, Rabouin v. NEURB (195 
F. 2d 906). Union solicitation and so-called persuasion of customers of secondary 
employers has been permitted, NLRB v. Service Trade (191 F. 2d 68), and hot 
cargo clauses forced by the pressure of the powerful teamsters union are con- 
sidered us legal notwithstanding their manifest intent to expressly evade the pro- 
visions of the law, Rabouin, supra; Pittsburgh Plate Glass (105 N. L. R. B. 740). 

We have studied the Curtis bill, 8. 76, and believe that it corrects the six loop- 
holes set forth in appendix A. We strongly urge passage of the Curtis bill. 


THE JURISDICTIONAL VOID IN LABOR DISPUTES 


The Taft-Hartley Act was supposed to equalize the protection of labor laws 
so us to give employers and employees some rights to relief from labor union 
excesses. It did afford some relief and restored a degree of mutuality in the 
law which had been completely missing under the Wagner Act. However, the 
Taft-Hartley amendments had one unfortunate effect which the framers and 
Congress did not intend, and that was to withdraw the protection of the State 
courts to employers in many situations where union conduct was actually in 
violation of State law. It has some other unfortunate side effects also. Where 
there is need for a prompt remedy, there is delay. Where there is a need for 
certainty, there is uncertainty. Where there is a need for an effective remedy, 
the remedy is often ineffective. And frequently, there is no remedy at all for 
admittedly illegal conduct—a “no man’s land” where the victory goes to the 
strong, not to the just. This is the result of Federal preemption. Only Congress 
can effectively provide the solution for this urgent problem which an analysis 
of the preemption cases will readily demonstrate. 

In the great majority of the States employers were able to obtain relief from 
such picketing in their local courts prior to 1953. During that year, however, 
the Supreme Court, by its decision in the Garner case, effectively wiped out all 
State laws as applied te interstate businesses. These State laws were not 
peculiar to any section of the country. Picketing in the absence of a labor 
dispute was prohibited, for example, in Arizona, Missouri, Minnesota, South 
Dakota, Texas, Wisconsin, and many other States. Many States have no statutes 
on the subject but injunctions could be obtained under the common law. Ohio 
is an example of such. Since the Garner decision, however, State courts have 
been deprived of the power to act. 

Under its present jurisdictional standards, the NLRB does not take jurisdiction 
over many retail stores. But that does not mean that State court relief is 
obtainable. The United States Supreme Court, in three decisions rendered on 
March 25, 1957, decided that in any labor dispute affecting interstate commerce, 
neither a State court nor State agency has jurisdiction, notwithstanding the 
National Labor Relations Board declines to assert jurisdiction in the case on 
the ground that it would not effectuate the policies of the act for it to do so. 
Guss v. Utah Labor Relations Board 353 U. S. 1: Amalgamated Meat Cutters v. 
Fairlawn Meats, 353 U. S. 20: San Diego Building Trades Council v. Garmon 
353 U.S. 26. The court held that section 10 (a) of the NLRA provides the only 
means whereby the National Board may cede jurisdiction to a State over labor 
disputes falling within the purview of the national act. The court so held 
despite the fact that the limitations of section 10 (a) are such that the Board 
has been unable pursuant thereto to cede jurisdiction to any State. 

The result of these decisions is to create a “no man’s land” for many labor 
disputes. The National Board declines jurisdiction because the impact upon 
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commerce is insubstantial and yet neither a State court or agency can act. 
Many employers, employees, and unions are thus deprived of any forum of which 
to seek relief even though their rights are being violated. It is doubtful if any 
industry is harder hit by these decisions than the retail industry. The Board’s 
jurisdictional standards exclude all but the interstate chains and the larger 
department stores. 

Of course, the American Retail Federation would prefer legislation such as 
introduced by Senator Goldwater in the last Congress, which would have given 
concurrent jurisdiction to the States in strike and picketing. We would also 
prefer passage of S. 337, introduced by Senator McClellan and others, which 
would permit the States to act in the absence of an expressed contrary intent 
in a Federal statute which was assigned to the Judiciary Committee. We believe 
it is most important, in strike and picketing situations particularly, that State 
that State courts and boards be reinvested with their traditional right to exercise 
jurisdiction where the conduct is violative of State law. However, since neither 
of these approaches appear to be considered in this Congress and because of the 
desperate need to fill the jurisdictional void this year, we turn to the Watkins 
bill, 8. 1723. This bill would give statutory authority to the NLRB to establish 
dollar volume jurisdictional standards and then permit the States to act when 
an employer’s business fails to meet such standards. 

The American Retail Kederation endorses the Watkins bill. It believes that 
of a person is aggrieved by illegal conduct of another, he should be entitled to 
appeal to some forum—State or Federal—to obtain relief. If the NLRB door 
is closed to him, he must be able to appeal to a State agency or court. Otherwise, 
although he is an innocent party, he is compelled to suffer the unlawful conduct 
without redress. 

There is no possibility of conflict between State and Federal authority, where 
the Federal authority lies dormant and unexercised and the Federal Board 
has announced that it will not proceed in a given area. 

Unless the Watkins bill is enacted it will almost compel the National Board 
to take jurisdiction of all cases affecting interstate commerce. We believe that 
such action would so bog down the Board with many cases that it will be unable 
to carry out the policies of the act in much more important cases where really 
serious threats to interstate commerce are presented and frustrate the proper 
administration of the national act. 

The Guss Case (353, U. S. 1), and related cases as we have mentioned rocked 
the foundations of our American system of jurisprudence. States were not 
permitted to act even in cases where the NLRB declined jurisdiction. The 
employer, as well as the employees, were helpless. He could get no relief from 
the Board. He was denied the right to seek relief from the State court. There 
was a wrong, but no remedy. He must stand by and watch his business 
destroyed by one who is immune from the law. Nature abhors a vacuum, it is 
said, and she must be very disturbed by the current situation. One Michigan 
court judge was so effended by the inequity of the situation brought about by the 
Supreme Court’s extension of the Federal preemption doctrine that he simply 
refused to follow it (Johnson v. Grand Rapids Building & Construction Trades 
Council (decided September 7, 1957, 33 labor cases, par. 70, 996)). He granted 
relief on the theory that application of the preemption doctrine to cases where 
the Board will not act is a violation of the fifth amendment. He said: “Nature 
abhors a vacuum as does the law. Absence of any legal process is anarchy.” 
The judge was right philosophically and basically, but not legally. His 
reliance upon the fifth amendment to circumvent the Supreme Court’s holding 
will not, unfortunately stand up on review. 

In labor-management relations today, is one court has already pointed out, 
“Employer-employee relationships revert to unsupervised jungle where decisions 
go to the strong and ruthless” (Ringling Bros. v. Lewis (37 L. R. R. M. 2810). 


CONCLUSION 


Unions today possess great economic power. They also possess legal immuni- 
ties from the laws possessed by no other citizen. 

I hardly need emphasize to this committee the almost absolute control which 
unions have over our economy. A single man by whim or caprice can disrupt a 
vital segment of our business. A small business can be destroyed overnight. 
This is, unfortunately, the posiiton of unions today in our system of so-called 
free enterprise. It is practically no longer free except to the union which has 
the freedom to make an employer bend to its will or be destroyed. The shocking 
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disclosures of the McClellan committee, the theft and fraud on union members, 
cannot be imputed to personalities alone, to a dishonest or ambitious union 
leader. They are, rather, a manifestation of laws which permit unbridled power 
to run rampant unshackled. It emanates from a combination of great economic 
power and labor laws which look with favor, not on the individual worker who 
is the forgotten man, but on increasing the monopoly controls of unions with 
no regard to the rights of other citizens. 

The Taft-Hartley Act is premised upon the principle that there will be 
equality in bargaining power. Bargaining between equals is an important Ameri- 
ican liberty, but is not this liberty now threatened? Is it not liable to be 
destroyed when there is no longer bargaining between equals, when there is 
an imbalance in labor-management relations today created in large measure be 
legislation which permits union power to operate without restriction? We 
submit legislation is necessary now, so that a balance in labor-management 
relations can be restored. 


NATIONAL ASSOCIATIONS 


American Retail Coal Association 

Associated Retail Bakers of America 

Association of Family Apparel Stores, Inc. 

Institute of Distribution, Inc. 

Mail Order Association of America 

National Appliance and Radio-TV Dealers Association 
National Association of Chain Drug Stores 

National Association of House to House Installment Cos., Inc. 
National Association of Music Merchants, Inc. 
National Association of Retail Clothiers & Furnishers 
National Association of Retail Grocers 

National Association of Shoe Chain Stores 

National Council on Business Mail, Inc. 

National Foundation for Consumer Credit, Inc. 
National Industrial Stores Association 

National Luggage Dealers Association 

National Retail Farm Equipment Association 
National Retail Furniture Association 

National Retail Hardware Association 

National Retail Merchants Association 

National Retail Tea & Coffee Merchants Association 
National Shoe Retailers Association 

National Sporting Goods Association 

National Stationery & Office Equipment Association 
National Tire Dealers & Retreaders Association, Inc. 
Retail Jewelers of America 

Retail Paint & Wallpaper Distributors of America, Inc. 
Super Market Institute, Inc. 

Variety Stores Association, Inc. 

Women’s Apparel Chains Association, Inc. 


STATE ASSOCIATIONS 


Alabama Council of Retail Merchants, Inc. 
Arizona Federation of Retail Associations 
Arkansas Council of Retail Merchants, Inc. 
California Retailers Association 

Colorado Retailers Association 

Delaware Retailers’ Council 

Florida State Retailers Association 
Georgia Mercantile Association 

Idaho Council of Retailers 

Illinois Retail Merchants Association 
Associated Retailers of Indiana, Inc. 
Iowa Retail Federation, Inc. 

Kentucky Merchants Association, Inc. 
Louisiana Retailers Association 

Maine Merchants Association, Inc. 
Maryland Council of Retail Merchants, Inc. 
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Massachusetts Council of Retail Merchants 
Michigan Retailers Association 

Minnesota Retail Federation, Inc. 

Mississippi Retail Merchants Association 
Missouri Retailers Association 

Nebraska Federation of Retail Association, Inc. 
Nevada Retail Merchants Association 

Retail Merchants’ Association of New Jersey 
New York State Council of Retail Merchants, Inc. 
North Carolina Merchants Association, Inc. 
Ohio State Council of Retail Merchants 
Oklahoma Retail Merchants Association 
Oregon State Retailers’ Council 

Pennsylvania Retailers’ Association, Inc. 
Rhode Island Retail Association 

Retail Merchants Association of South Dakota 
Retail Merchants Association of Tennessee 
Council of Texas Retailers’ Association 

Utah Council of Retailers 

Virginia Retail Merchants Association, Inc. 
Associated Retailers of Washington 

West Virginia Retailers Association, Inc. 


APPENDIX A. AMERICAN RETAIL FEDERATION EMPLOYEE RELATIONS POLICIES 


The retail industry recognizes the importance of good labor relations as being 
necessary to the maintenance of a healthy industry which in turn contributes to 
the existence of a sound national economy. It is further recognized that exist- 
ing laws are a vital factor in determining the extent to which progressive labor 
relations policies may exist. 

To accomplish the objective of protecting the interest of the public as well as 
protecting the rights of all interested persons, the following policies have been 
adopted. 


A. GENERAL POLICY 


The Labor-Management Relations Act (Taft-Hartley law) should be admin- 
istered to protect the rights of the individual worker. 

Employers should be more diligent to learn and understand their rights under 
existing laws. They should bring violations to the attention of the NLRB and 
the courts and vigorously assert their rights. 


B. LABOR-MANAGEMENT RELATIONS ACT 


1, The following provisions of the Labor-Management Relations Act should be 
retained without change: 

(a) The ban on voting in representation elections by economic strikers 
who have been replaced. 

(b) The present exclusion of foremen and other members of management 
from coverage by the act. 

(c) The ban on prehearing elections. 

2. The Labor-Management Relations Act should be amended as follows: 

(a) Preemption: The Labor-Management Relations Act should preserve 
the rights of employees under State law and public policy regulating strikes, 
picketing, boycotts, and other similar activities of unions. 

(1) During the delays incident to NLRB procedure. 

(2) In cases where the NLRB does not assert jurisdiction. 

(3) In cases where the conduct in question is neither prohibited nor 
protected under LMRA. 

Such amendments should make it clear that the courts and administrative 
agencies of the States retain authority to enforce State law and State policy 
in regard to strikes, picketing, boycotts, and other similar activities of 
unions, until the NLRB shall have either secured enforcement of an order 
covering the particular factual situation or determined that the activity in 
that factual situation was protected activity under he Labor-Management 
Relations Act and is therefore not subject to State control. 
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The National Labor Relaions Board should be given authority to make 
this determination in each case, with appropriate provision for review of 
such determination in the Federal courts on petition of any aggrieved 
person. 

The amendment should further provide for the reservation of jurisdiction 
of State courts and administrative agencies in all cases of strikes or picket- 
ing in violation of State law, irrespective of the jurisdiction of the NLRB. 

(b) Secret ballot representation election: In order to protect the rights 
of employees freely to select a representative of their own choosing, or to 
refrain from choosing a union, any union should be required to demonstrate 
its majority in a secret ballot election conducted by the NLRB. 

The union should be certified by the NLRB before it can lawfully become 
the recognized bargaining agent of the employees. 

(c) Pieketing: Organizational picketing and recognition picketing are 
coercive in purpose and in fact. Such picketing should be recognized as 
violating employee freedom of choice and should be enjoinable, whether di- 
rected against employees or designed to coerce the employer to interfere 
with employees’ freedom of choice. 

(d) Right to lockout: The employer, whether an individual or multi- 
employer unit, should have a right to lockout corresponding to the union’s 
right to strike. 

(e) Boycotts and related activities—the following should be prohibited: 

(1) Hot-cargo classes. 

(2) Coercion of employers to participate in boycotting another em- 
ployver’s product. 

(3) Coercion of persons not to accept employment with or purchase 
the products of employers listed as unfair. 

(4) Picketing of the employees of a primary employer at the situs of 
a secondary employer. 

(5) Coercion of a single employee to start a secondary boycott. 

(6) Boycotts by railroad employees, agricultural workers, Government 
employees, and other groups now excluded from the secondary-boycott 
ban of the Taft-Hartley law. 


C. ADMINISTRATION OF THE LABOR-MANAGEMENT RELATIONS ACT BY THE NLRB 


The NLRB should afford employers the full freedom of speech provided in the 
law in both representation and unfair labor practice proceedings instead of 
whittling away employers’ freedom of speech as it has done in the past. 

The NLRB should give representation cases more careful and thorough con- 
sideration. The NLRB should make clear its evidentiary findings as well as its 
conclusions in each representation case for the guidance of all parties in interest. 

The NLRB should adhere strictly to the ban on the use of the “extent of organ- 
ization” doctrine to determine what is an appropriate bargaining unit. 

The NLRB should make more extensive use of the discretionary injunction 
provisions of the Taft-Hartley law to protect employers in danger of serious 
damage from unfair labor practices by unions. 


D. NEW LAWS SHOULD BE ENACTED OR AMENDMENTS MADE TO EXISTING LAWS 
TO ACCOMPLISH THE FOLLOWING 


Ban on compulsory unionism: As a matter of individual freedom of choice, 
employees should have the right to join a union, to refuse to join, or, having 
joined, to change their minds. The law should ban all forms of compulsory 
unionism. 

Disclosure of welfare fund financial data: There should be more stringent 
Federal regulation of jointly administered welfare and pension funds, in view 
of the serious corruption and maladministration revealed. Legislation should 
require full disclosure ; remove opportunity for personal gain, direct or indirect, 
from administration of such funds; and establish responsible and impartial 
trusteeship. 

Tax laws: Business ventures entered into by unions should be subject to the 
same taxes as are paid by all other businesses. 

Antitrust laws: Labor unions should not be granted special privilege and 
immunity from laws which govern all other citizens and all other organiza- 
tions. Federal antitrust laws should apply to organized labor. 


_~—— - 
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Mr. Browne. As the chairman indicated, I would like to divide my 
time with two witnesses who will give typical instances of union 
practices concerning which the Senators have introduced certain 
legislation. 

Senator Yarsoroven. Is there any objection from the members of 
the committee in division of time suggested ? 

Senator Morse, do you have objection to the division of time? 

Your request is granted. 

Mr. Browne. My name is Harry L. Browne. I am an attorney 
with the firm of Spencer, Fane, Britt & Browne, in Kansas City, Mo., 
and I devote my entire practice to the field of labor-management rela- 
tions. 

I appear here today on behalf of the American Retail Federation. 

The American Retail Federation consists of 31 national retail asso- 
ciations and 38 statewide retail associations comprising a membership 
of approximately 800,000 retailers throughout the country. 

Rosters of the retail industry group represented by the American 
Retail Federation are attached as part of my statement. 

I am a member of the employee relations committee of the Ameri- 
can Retail Federation, and the suggestions which the federation is 
placing before you is the product of conversations and discussions of 
the various member stores, and citizens throughout the country. 

Just one word about myself. 


BACKGROUND OF WITNESS 


In Kansas City, I represent retail associations, retail department 
and specialty stores, furniture stores, and other retail groups, both 
large and small, as well as a number of other industries in their 
labor-management relations. 

Before entering private practice I was employed in 1938 as an 
attorney with the National Labor Relations Board under the old 
Wagner Act. I was with the Board until 1949, a period of 11 years, 
excluding 3 years as a Reserve officer on active duty with the United 
States Naval Reserve. 

I was an attorney in the Review and Litigation Sections of the 
Board in Washington, D. C., an attorney in the Pittsburgh-Minne- 
apolis and Kansas City field offices of the Board and finally before 
leaving the Board, its chief legal officer in the eighth regional office in 
Cleveland Ohio. 

I am telling—I hope my telling you that I am an attorney strikes 
a responsive chord with the attorneys who are members of this com- 
mittee, for those of you who are attorneys would appreciate the 
unenviable circumstances in which a lawyer, and in which I have 
frequently found myself, finds himself when a worried employer 
tells you, when he telephones you at 6:30 a. m. that his business is 
being picketed without any notice to him, and he needs action now to 
avoid terrific loss, and you can do nothing about it. 

For, in many instances, the strike or picket is unjust, or even illegal, 
yet it is commonplace that no effective remedy exists under our laws 
as they are today. 
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The employer, the employees whose rights and liberties are also 
at stake, and other innocent citizens, who are made to suffer, are 
understandably indignant that such situations are permitted to 
continue. 


SUBJECTS TO BE CONSIDERED 


Now at the last meeting of the American Retail Federation em- 
ployee relations committee held just this month, it was agreed that in 
view of Senator Kennedy’s statement that he wanted witnesses to 
devote their statement as much as possible to the abuses developed by 
the McClellan committee and because of the limited time that is avail- 
able for us today, we are limiting our presentation in this hearing 
to the 3 subjects which are considered most vital to retailers. 

They concern recognition and organizational picketing, the loop- 
holes in the present prohibitions on secondary boycotts, and the juris- 
dictional void, the no man’s land, which was created by the United 
States Supreme Court decisions in the Guss, Fairlawn, and Garmon 
‘ases, 

The position of the American Retail Federation on each of those 
items is attached to my statement, and marked “Exhibit A.” 

Let us consider first the first topic, organizational picketing. 


ORGANIZATIONAL PICKETING 


No business is more vulnerable to a picket line than a retail store. 
This is true because the American public, while educated more or less 
to respect or avoid picket lines, are generally unable to distinguish 
among the variety of purposes for which a union may establish a 
picket line. 

They may assume that the employees are on strike when the con- 
trary is actually true, when the picketing may be conducted by a 
stranger. 

Moreover, the picketing, in practically every instance, will stop 
incoming deliveries and outgoing deliveries, which is the lifeblood 
of the retail organization. And any business lost by a retailer, 
through picketing, is generally lost forever, 

The customer will satisfy his needs somewhere else. 

Our members in the retail field have reported instances of organiza- 
tional and recognition picketing throughout the United States. It 
existed, organization and recognition picketing existed in—well, as 
far back as I have been in the practice of labor law, but it is on the 
increase. 

A SPECIES OF COERCION 


It increased even more in 1957 and the pattern is holding true today 
in 1958. In most cases, as the slightest experinece in labor relations 
will tell us, in most cases you have your organizational and recognition 
picket because the union does not and cannot represent a majority of 
the employees. The organization and recognition picket is simply 
‘arried on as a species of coercion, not just on the employer but on 
the employee whose livelihood is at stake, in order to get them to 
join the union against the employee’s will, or in order to get the em- 
ployer to recognize the union as the employee’s bargaining agent 
when the employees, by their own choice, may have rejected it. 








tt 
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Here recently the National Labor Relations Board in the Curtis 
case, found that recognition picketing by a minority union was an un- 
fair labor practice, but this decision is of little comfort to the small 
retailer who continues to be picketed for a year or two or even longer 
while the NLRB, the National Labor Relations Board, seeks enforce- 
ment in the court. 

Moreover, the Curtis decision is a decision of the National Labor 
Relations Board. 

It is yet to survive the test of court appeal. 

Now both the Smith bill, that is 3099, and the Curtis bill, S. 76, 
would provide some remedy for these pressure tactics. 


PREFERENCE FOR CURTIS BILL, 8, 76 


We prefer the Curtis bill because it also addresses itself to the sec- 
ondary boycott loopholes and because moreover it bans recognition 
pie meting as well as organizational picketing. 

Now there is no distinction in fact as I have pointed out between 
organizational picketing and recognition picketing. 

Both of them are designed to put pressure on the employer as well 
as the employees. 

An outstanding writer, and student of labor law, stated, 

An outstanding writ Ll student of labor ] tated 
Organizational picketing is— 
and I quote— 
simply a species of coercion traveling under the guise of speech for the purpose 


of enjoying constitutional immunity. Any candid labor leader would in all 
probability confess this off the record. 


He states further—and I quote: 


Picketing for organizational purposes is only fractionally different from picket- 
ing for immediate recognition. The same kind of pressure on both employer and 
employees exists in either case. 


EXAMPLES OF RECOGNITION PICKETING 


Now in my statement I have cited three examples of why the remedy 
with respect to recognition picketing is specific—ineffective, I should 
say. 

I stated in Duluth the Retail Clerks Union has been picketing a 
small store for over 6 years. That 6 years is anerror. It just seemed 
like 6 years to the employer. 

It has been going on for over a year, and I would like the record to 
correct it in that regard. 

Senator YarsorovueH. Without objection, that may be corrected in 
your statement. 

Mr. Browne. Now that picketing has gone on since last March in 
spite of the fact the employees rejected the union unanimously in a 
national labor relations election by a vote of 25 to nothing. 

In Boonville, Mo., the Bakery and Confectionery Workers Union, 
that. is Cross’ union, the one that has recently been expelled from the 
AFL-CIO, picketed Trout’s Bakery for months when the employees 

refused to join that union. 
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The union brazenly declared, and I quote: 


The strike at Trout’s Bakery will continue until Mr. Trout signs a contract 
with the union or until Mr. Trout is no longer in business. 


The union made good its threat. Mr. Trout was forced to sell out. 


LANE BRYANT CASE 


In Lane Bryant, another retail store, almost a year ago, possibly 
little bit less, I believe, the Retail Clerks International Associ aes 
was defeated by an elec tion conducted by the Labor Board by a voie of 
52 to 3, but the retail clerks continued to picket. 

A complaint was issued by the Board, and the trial examiner 
found that it was unlawful picketing under the doctrines of the 
Curtis case, but he said unless something immediate was done to en- 
join the picketing which was still going on, the purposes of the act,— 
and I quote 





will be thwarted unless the illegal conduct is stopped during the unavoidable 
delays attendant upon the administrative process. 

Fortunately Lane Bryant has had the determination not to bend 
to the union’s illegal dem: nds. It has not foisted on the employees 
a union which they have rejected. 

Lane Bryant also has the assets to withstand the pressures, but 
Mr. Trout was not so lucky. 

So much for organizational and recognition picketing and we 
turn now to boycotts. 


LOOPHOLES IN SECONDARY BOYCOTT PROVISIONS 


In appendix A, we have set forth six union practices which we 
believe are loopholes which should be closed in the present law pro- 
hibiting second: ary boye otts. 

Retailers, of course, are particularly vulnerable to the pressures 
of secondary boycotts. 

In order to exist thay must be able to receive merchandise without 
delay. Very often, because a product is hot, because it is deemed 
to be unfair by a labor organization, and because a particular business, 
a particular retailer, may be handling it, he may be subject to second- 
ary boycott action on the part of the union who will not go to the em- 
ployees directly but will see the employer, see him in his private office 
and threaten dire consequences unless they cease handling a so-called 
hot product. 

The six loopholes that we have suggested require remedy are 
set forth in appendix A and I won’t go into it further. 

However, we wish to say that the Curtis bill, S. 76, corrects these 
six loopholes, and we strongly urge passage of the Curtis bill. 


] 
I 


“NO MAN’S LAND” SITUATION 


Now I would like to take just a few minutes to go into the juris- 
dictional void in labor disputes. 

In my opinion, no field—there is no phase of labor-management 
relations which requires immediate correction as badly as the juris- 
dictional void. 
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The jurisdictional void has been created by the problem of Federal 
preemption. 

The Taft-Hartley Act was supposed to equalize the protection of 
labor laws so as to give employers and employees some rights to 
relief from labor union excesses. 

It did afford some relief and restored a degree of mutuality in the 
law which had been completely missing under the Wagner Act. 

However, the Taft-Hartley amendments had one unfortunate effect 

which the framers and Congress did not intend, and that was to 
withdraw the protection of the State courts to employers and em- 
ployees in many situations where union conduct was actually in vio- 
lation of State law. 

It has had some unfortunate side effects also. Where there is a 
need for prompt remedy there is delay. Where there is a need for 
certainty, there is uncertainty. Where there is the need for an ef- 
fective remedy, the remedy is often ineffective. And frequently there 
is no remedy at all for admittedly illegal conduct, a no man’s land 
where the victory goes to the strong and not to the just. 


FEDERAL PREEMPTION 


This is the result of Federal preemption, and only Congress can 
effectively provide the solution. 

Now it is said that this no man’s land has created a vacuum. Well, 
Nature abhors a vacuum, and we wonder what Nature thinks about 
this now. 

I might say that because of Federal preemption, the remedy for 
labor abuses for illegal conduct on the part of labor unions is ineffec- 
tive, it is not prompt. 

The remedy is uncertain, and, as I mentioned, sometimes there is 
no remedy at all and I might even add, when once there was a remedy, 
the remedy has been removed completely. 

I would like to just refer to single Supreme Court cases, the United 
States Supreme Court. 

THE GARNER CASE 


Federal preemption resulted from the Garner decision in 1953. 
Prior to the Garner case, the States afforded relief for union action 
which was illegal under State law. 

This was in the public interest, for it is a basic concept of our law 
that there should be no wrong without a remedy. Yet I might add 
today there are many wrongs in the labor-management field, and there 
are no remedies. 

THE GIBONEY CASE 


But nevertheless prior to Garner, the Supreme Court said in 1949 
in the Giboney case (339 U.S. 470), that an employer which was being 
picketed in violation of the State laws in restraint of trade was faced 
with three alternatives: (1) that it could continue to do business in 
which event it would be compelled to wage a fight for survival against 
overwhelming odds; (2) it could engage in an antitrust violation, 
thereby relieving itself from further conflict w ith the union, in which 
event it would be subject to prosecution for a crime; or (3) it could 
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invoke the protection of the State law. That is what Giboney did 
in 1949, 
He invoked the protection of the State law and he got relief. 
The Supreme Court of the United States said in the Giboney case: 
It is difficult to conceive how it could be thought that these constitutional 
guaranties of freedom of speech— 
which the union sought to invoke in that case— 


afforded labor union members a peculiar immunity from loss against trade re- 
straint combinations unless labor unions are given special constitutional pro- 
tection denied all other people. 


THE ANHEUSER-BUSCH CASE 


Yet 6 years later in the Anheuser-Busch case, in a case originating 
out of my State of Missouri, involving the identical State statute and 
the identical Taft-Hartley Act, under a similar set of facts where the 
union conduct was found A be in restraint of trade, the United States 
Supreme Court declared that the State law could not be enforced. 

Thus by 1955 the unions obtained that peculiar immunity from the 
law which the same court condemned in 1949. 

They have thus obtained that special constitutional protection de- 
nied all other people. 

In 1949 the Supreme Court said : 

To exalt all labor union conduct in restraint of trade above all State control 
would greatly reduce the traditional powers of States over their domestic econ- 
omy and might conceivably make it impossible for them to enforce their anti- 
trade restraint laws. 


Yet in 1955, the same labor union conduct was exalted and placed 
above all State control. 


RETURN OF JURISDICTION TO THE STATES 


That is why, if the members of the subcommittee permit, we feel 
it is important to have legislation which will give back to the States 
the right to exercise control over conduct, whether it be by a union 
or by any other person, or an associ iation or citizen, to control conduct 
which is violative of State laws. 

We think it is particularly important in the field of labor relations 
where labor disputes are charged with human emotions, where unless 
the remedy is prompt, unless it is immediate, and unless it is complete, 
the remedy is no good. 

Remedy delayed or justice delayed is the same as justice being 
denied. 

Now the American Retail Federation for these reasons would 
prefer legislation such as introduced by Senator Goldwater in the 
last Congress which would have given concurrent jurisdiction to the 
States in strikes and picketing situations. 

However, we understand that is not to be considered at this time. 
We, there for e, endorse the Watkins bill. 

We believe that if a person is aggrieved by illegal conduct of an- 


other, he should be entitled to appeal to some forum, State or Federal, 
to obtain some relief. 
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I might say that in this vacuum we have today, one Michigan court 
stated with respect to this vacuum, that, and I quote: 

Nature abhors a vacuum, as does the law. And absence of any legal process 
is anarchy. 
And another court stated, with respect to labor-management relations 
today, in this field where no one can govern, that: 


Employer-employee relationships revert to an unsupervised jungle where 
decisions go to the strong and to the ruthless. 


UNION ECONOMIC POWERS 


In conclusion, I simply want to say this: Unions possess great 
economic powers. They also possess legal immunities from the laws 
possessed by no other citizens. 

I hardly need emphasize to this committee the almost absolute 
control which unions have over our economy. 

A single man by whim or caprice can disrupt a vital segment of 
our business. A small-business man can be destroyed overnight. This 
is, unfortunately, the position of unions today in our system of so- 
called free enterprise. 

It is practically no longer free except to the wnion which has the 
freedom to make an employer bend to its will or be destroyed. 

The disclosure of the McClellan committee is simply a manifesta- 
tion of a system which permits unbridled union power to run 
rampant. 

{ thank you very much for your attention. 

I would like to introduce at this time—— 

Senator Yarrorouen. Mr. Simon? 

Mr. Browne. Mr. Simon, Willard Simon, unless the subcommittee 
has some questions. 

Senator Yarsorouen. Do you wish the subcommittee to hear all, 
and then ask questions / 

Senator Morse. Mr. Chairman, I have to go to the floor but I wish 
to ask 2 or 3 questions of Mr. Browne. 

[ will yield to Senator Goldwater. 

Senator Gotpwater. I have no questions. 


THE CURTIS CASE 


Senator Morse. I want to turn to your statement in which you dis- 
cuss the first case, the Curtis case. 

I want you to refresh my memory in regard to facts of the case. 

As I recall, the Curtis case was one in which the union had been cer- 
tified. There was a strike, the striking employees were replaced and 
then the NLRB held an election, with the strikers excluded. Am I 
right up to that point? 

Mr. Browne. I understand that is—yes, I understand that is the 
background. But the election was held over a year later in which the 
em sloy ees rejected the union. 

Senator Morse. It was a long strike, a year’s strike, a year’s picket- 
ing, the union lost. Then after the union lost the union continued to 
picket and the Board held that the picket line was coercive of the 
employees, although the new employees had themselves crossed the 
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earlier picket line of the certified union at the time they were hired; 
those are the facts, and you say— 

This decision, however, is of little comfort to the small retailer who continues 
to be picketed for a year or two while the NLRB seeks enforcement in the court, 


and then a possible contempt action. Again it is a decision of the NLRB which 
might possibly not stand up in the courts. 


CURTIS DECISION QUESTIONABLE 


Is it your legal opinion that at least up to date the appellate courts, 
at least, have ‘been inclined to not follow the NLRB in the type of 
decision they rendered in the Curtis case and therefore if the decision 
of the NLRB in the Curtis case is to really become national policy 
it would have to be done by legislation ? Q 

Mr. Browne. I really do not know what the court of appeals will 
do in the Curtis case. I understand it is being appealed. I do not 
know that the question has ever been presented, the issue has ever been 
presented, to any court of appeals involving that same principle. 

I think that there is a possibility that the Curtis case may be over- 
ruled. As a matter of fact, I think the decisions by the National 
Labor Relations Board prior to Curtis were that recognition picketing 
by a minority union may not have been an unfair labor practice, so 

urtis does represent a departure. 

I think, however, in answer to your inquiry, that it is necessary 
to put the principle enunciated in the Curtis case into the law. 

Senator Morse. That was the inference I obtained from this lan- 
guage where you said “Again it is a decision of NURB which might 
not ‘possibly stand up in court,” that you had some reservs ations at 
least. as to whether it would be sustained. 

Mr. Browne. I think—lawyers disagree. 

Senator Morse. Well, in this case the certified union was striking 
for better working conditions—I do not recall just the issues of the 
strike but check me and see if I am right—the strike was an economic 
strike, a legitimate strike, was it not ? 

Mr. Browne. I think it was an economic strike. 

Senator Morsr. And the employer opposed it, as he had a right 
to, and then ley went to the economic mat, so to speak, for a year 
and he hired new employees whom the members of the old union 

called strikebreakers, people seeking work who were hired and ther 
wines they got around a year later to an election, the members of the 
certified union were excluded from voting. 


AN EFFECTIVE STRIKEBREAKING TACTIC 


If the policy permitted under the Board’s decision were to become 
sustained by the courts, then if an employer is strong enough to hold 
out, as Curtis did, it is difficult to escape the conclusion that it is an 
effective strikebreaking tactic, is it not? 

Mr. Browne. No; I must respectfully disagree with the Senator. 

It is not a str ikebreaking tactic, and I think calling it a strikebreak- 
ing tactic is a misnomer. 
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After all, when a union calls an economic strike they risk certain 
consequences for the risk of gaining what they hoped to obtain in a 
contract. 

They hope that the strike will result in getting the things that they 
want, but there is always the chance they won’t obtain it. 


RIGHT OF EMPLOYER TO CONTINUE OPERATIONS 


They also take the risk that they will be replaced. As a matter of 
fact, the employer struck by a union should have the right—he has 
the right under the law, the Supreme Court of the United States has 
recognized the employer’s right, to continue operations. 

That was true under the Wagner Act, as it is true today. 

The Supreme Court recognized it, I believe, in the 1/cXay decision. 

Now when an employer is struck he just does not have to fold up. 
He just does not have to capitulate. He has the American right 
under our system of government to continue to operate. 

He has the right to hire employees to work. If they are permanent 
employees, he has got the right to hire them. They are the employees 
of the employer and they should be the only ones entitled to vote. 

If the strikers are permanently replaced then they have no other 
right to employment. That was true under the Wagner Act. It is 
true today, and if they have no rights as employees, there is no reason 
for them to vote. 

Now that is part of our system of jurisprudence. I think unions 
should have the right to strike over economic demands. I think it is 
part of free enterprise, free interplay of a free enterprise system, 
where you have two economic combatants taking to the mat, as you 
have indicated. 

But there is very frequently a loser and if the union happens to 
lose, why that is it, that is part of our American system. 


RIGHT OF UNION TO STRIKE 


Senator Morse. Do you think they have a right to strike? 

Mr. Browne. The employer has the right to continue in business. 

Senator Morse. And the employer has the right to continue in busi- 
ness employing other employees on a permanent basis, and have the 
advantage of a procedure that permits of an election similar—— 

Mr. Browne. That is for the benefit of the employees. The em- 
ployees are entitled to select a representative that they want as a 
bargaining representative. 

They should not be deprived of that right. 

Senator Morse. It is not of much benefit to the employees out on 
strike to be excluded from voting when the Board finally gets around 
to calling an election. 

Mr. Browne. They took a certain risk when they went on strike. 
They realized it, but the employees who are working certainly should 
be entitled to determine whether or not they want a union to act as 
their bargaining representative. They cannot be disfranchised. 

Senator Morse. You do not think that the employers, who scabbed 
the picket line in the first place 

Mr. Browne. Did you say “scab”? 
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meeaive Morseg. Scabbed the picket line in the first place, took any 
risk ¢ 

Mr. Browne. I think that—I would not use the word “scabbed.” 

Senator Morser. I did not think you would like the word but I am 
using the nomenclature—— 

Mr. Browne. I think that the employees 

Senator Morse (continuing). Used in labor relations problems. 


RIGHT TO CROSS PICKET LINE 


Mr. Browne. The employees who crossed the picket line to return to 
work had the right to cross the picket line. 

They can choose to work or they need not choose to work as they 
see fit. 

Senator Morsr. My recollection of the Curtis case was these were 
old employees not new employees. 

Mr. Browne. Not all of them. 

Senator Morse. Well, a majority of them. 

Mr. Browne. I do not know what the figures exactly were, and I 
would have to check the Curtis case, but I would—lI do not even know 
whether there were a majority of them who went out on strike. 

Senator Morsr. I will check them. My recollection is that the thing 
about this case was that as I recall practically all the old employees 
walked the picket line. 

Mr. Browne. Well, they have the right. 


RISK RUN BY NEW EMPLOYEES 


Senator Morss. Well, but I mean that raises a question of fact which 
I never argue about, as to whether or not we are dealing here with old 
employees or whether we are dealing here with all new employees. 
I think one of the interesting things about the Curtis case was that it 
was a case in which the employer went out and hired practically all 
new employees in the face of a certified union and the certified union 
stretched a picket line and I simply ask my last question, do you think 
the new employees should be charged with running some risk too, in 
a subsequent election in which those who had fought for certification 
in the first place and fought for working conditions, as they had come 
to prevail, I think were better than had previously been, do you think 
that tlose new employees should be charged, to use your language, with 
regard to the old employees as having run some risks, too? 


RIGHT OF SELF-ORGANIZATION 


Mr. Browne. I do not know why there should be an impediment to 
their free choice. After all, the act says, the Wagner Act said, and the 
Taft-Hartley Act says, that employees shall have the right of self- 
organization and to join, form, and to assist labor organizations, to 
bargain collectively through representatives of their own choosing. 

Now the employees who are working, the people who are still em- 
ployees should be able to decide whether or not they want a union to 
represent them, and I do not know why employees, as human beings, 
should be subjected to any particular impediment. 
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Senator Morsr. Well, the NLRB in that case speaks about these 
new employees being “coerced” by the picket line. 

Do you think in view of the procedure the NLRB followed it could 
be said that it was a little coercion on the old employees to capitulate 
or there would be coercion, if this decision stands, upon old employees 
under similar circumstances to capitulate or they will lose any elec- 
tion right to vote for a continuation of the old certified union. 

Mr. Browne. I am not sure that I understand the Senator. 

Senator Morse. Let me restate it. 





NLRB DECISION IN CURTIS CASE 





In the decision of the National Labor Relations Board in the Curtis 
case, they held, as I recall, that the picket line amounted to coercion 
of the new employees, is that a fact ? 

That was the theory of the case. 

Mr. Browne. They said that the picket line has the effect. of re- 
ducing the earnings of the employees, that it is coercion on the em- 
ployees to join, and incidentally that it was coercion on the employer 
to recognize the union when, in fact, it was no longer the bargaining 
representative. 

There is coercion both ways. That is to say, I do not mean both 
ways, there was coercion on both parties, on the employer as well as 
the employees. 

Senator Morse. Well, of course, that is a nice way on the part of 
the Board to assume the result it wants if it once holds that the old 
employees cannot vote and then of course their union ceases to be 
the bargaining agent, and the new employees have clear sailing. 

It would not have been expected that the new employees, having 
gone through a picket line, are going to vote for the union that 
stretched the picket line. 

What I wanted to ask is, whether in a fact situation such as this, 
that the new employees ought not be charged with the risks too, the 
risk of facing a picket line that informs the public as to what their 
course of conduct has been. 


TYPES OF LEGAL PICKETING 





Mr. Browne. Well, that is not picketing for recognition, Senator. 
If the union wanted to picket for some legitimate purpose, if, for 
example, they wanted to picket with a sign saying that “At one time 
we represented these people”—that is a different question. 

That is not picketing for recognition. I don’t know whether such 
picketing would be unlawful. 

Yes, I suppose if the union wanted to inform the public that at one 
time it was a certified union and acted as a bargaining agent for the 
employees and that is what their purpose was, and nothing more, no 
subterfuge, I suppose that would be perfectly legal. 

Senator Morse. You would have no objection to a picket line in 
front of Curtis establishment that said— 

We were the certified union. We struck for a year. The employer hired 


nonunion members. We were denied the right to vote in the election. We 
protest the ruling of the National Labor Relations Board— 
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a chain of signs telling the story. 

You have no objection to that ? 

Mr. Browne. If there was no other purpose than that, then I do 
not think it would be an unfair labor practice. 

Senator Morse. You do not think that would affect the customers? 

Mr. Browne. Yes, I do; yes, I do. 

| said, I did not think it would be an unfair labor practice. 

Whether or not Congress thinks that such picketing should be per- 
mitted is a policy matter which only Congress should decide. 


VIEW THAT ANY TYPE OF PICKETING IS COERCIVE 


Now, of course, picketing of any type is coercive. In certain types 
of picketing situations where there is a valid economic strike by a 
majority of representatives we have got to have them because th: it is 
part of our democracy but where one union seeks to take an advantage, 
where one union seeks to just injure as they frequently do, I mean 
injure without a legitimate labor objective, then that is another 
situation. 

Senator Morse. If the sign said “We were a certified union, we 
held the certification of this plant until the National Labor Relations 
Board ruled we could not vote in the certification election,” and 
another sign said “This is now a nonunion plant,” another sign said— 
this is a hypothetical—*This company pays wages below union stand- 
ards,” another sign says “As consumers it is in your longtime interest 
to support or eanized stores” that would be all r ight? a 

Mr. Browne. It would not—I do not think that that would be an 
unfair labor practice. 

Under our present law that would not be an unfair labor practice. 


ORGANIZATIONAL PICKET LINE 
Senator Morse. Do you recommend this kind of an organizational 
picket line, because let’s not fool ourselves as to the purpose of it, to 
bring pressure to bear upon the employer to recognize and the em- 
ployees to join—but if a picket line is maintained in which the print- 
ing on the signs was as I suggested, you would not recommend legisla- 
tion to prevent that kind of a picket line? 

Mr. Browne. Speaking for myself and not for the American Retail 
Federation, I feel that if the union engaged in conduct which you 
described, such picketing should be designated as unlawful. 

As I have indicated, and we are not fooling ourselves, picketing of 
that type is coercive in character. 

It is picketing to achieve some purpose, it is picketing to achieve or 
to attain the union’s former status as a collective bargaining agency. 

It is picketing to cause the employer an injury. 

After a labor dispute has presumably been settled, after the em- 
ployess of a particular employer have voted, and have rejected the 

argaining agency, I see no reason to permit a union to continue to 
picket for the purpose of just hurting, for the purpose of injuring or 
destroying. I do not see that that is a legitimate labor objective and I 
do not see that that is sound labor policy. 
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APPEAL TO PREFERENCES OF THE PUBLIC 


Senator Morsr. What is coercive about that kind of a picket line 
other than an appeal to the preferences of the public, those that have 
a preference for an organized shop, who are informed by the picket 
lines as to the fact of the situation ? 

Mr. Browne. Yes; but we know that picketing is more than free 
speech, Senator. 

The Supreme Court has recognized that picketing is more than 
free speech ; that is designed to—it is designed to coerce. 

Now, if it were just an appeal to the public, an appeal to the cus- 
tomers not to do business with the particular stores, that might be one 
thing. But when you have a picket line your deliveries stop; when 
you have a picket line your operating engineers walk out; your build- 
ing service employees walk out, your electricians walk out, your ele- 
vators stop, your deliveries stop, your business is shut down. 

What useful purpose is served by a picket line of that sort which 
injures the employers and employees because they have properly 
exercised their franchise, their right to vote? 

Why should unions be given that power? 


CONSTITUTIONAL PRIVILEGE OF FREE SPEECH 


Senator Morse. I will be very glad to answer your question, because 
I think it is pretty basic in the exercise of the constitutional privilege 
of free speech. 

Mr. Browne. But it is not free speech. The United States Supreme 
Court has said picketing is not free speech. 

Senator Morse. You do not think that the legislation that you now 
are recommending would have any constitutional problems? 

Mr. Browne. The legislation which the American Retail Federation 
is recommending, I am sure, would not have any constitutional prob- 
lems, I am sure it would be—it would meet the approval of the Su- 
preme Court. 

Senator Morsr. I mean the legislation that you are now discussing 
not representing the Retail Federation but expressing your personal 
opinion, do you think that would have any constitutional objections? 

Mr. Browne. In my opinion it would not have constitutional objec- 
tion. 

Senator Morse. That would be interesting. 


ANHEUSER-BUSCH CASE 


Mr. Browne, in the Anheuser-Busch case the company not only 
alleged a violation of the antitrust laws of Missouri but also made 
applications for relief under the Taft-Hartley Act, at least alleged 
illegality under the Taft-Hartley Act, and Justice Frankfurter ob- 
served that once a complainant made that allegation he put himself out 
of court, in effect. 

Mr. Browne. Yes; in the Anheuser-Busch case, I believe the em- 
ployer alleged a violation of one specific section of 8 (b) (4). The 
General Counsel stated that it was not a violation of a particular 
section under which the unfair labor practice charge against the 
union was drawn. : 
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Then the United States Supreme Court said, in finding Federal 
preemption, that even though other specific violations of the National 
Labor Relations Act were not alleged, that did not necessarily mean 
that the conduct was not condemned by other sections of the act. 

And, therefore, they found that preemption existed in that case 
and denied the State court the right to control its own State laws with 
respect to restraint of trade. 


THE GIBONEY CASE 


Senator Morse. In the Giboney case there was no intendment by 
this complainant to seek any remedy through any Federal law or alle- 
gations of violation of Federal law. 

He limited his complaint entirely, did he not, to alleged violation 
of State law and, therefore, the A nheuser case and the Giboney case 
are not really comparable ? 

Mr. Browne. Well, Giboney was decided in 1949 by the United 
States Supreme Court; I think the State decision was in 1948. 

But nevertheless at the time of Giboney, this doctrine of Federal 
preemption had not reached its full scope. 

The issue of Federal preemption as a matter of fact was not raised 
in Giboney at all. But I do think 

Senator Morser. I understand that but maybe I misunderstood your 
comparison of the two cases, and why you linked them together in 
your testimony, because this fact difference is pretty great between 
the two cases. 

Mr. Browne. No, I do not think the fact differences are so great, 
Senator, at least in my opinion. 

I think the law was different at that time. The factual situation is 
similar. 

In 1949, in Giboney, the Court permitted—the United States Su- 
preme Court permitted—the State to control unlawful union conduct 
in restraint of trade. 

We had a Taft-Hartley law then in 1949. 

Senator Morse. But there was no allegation in the pleadings of any 
violation of any Federal rights, was there? 





FEDERAL PREEMPTION 


Mr. Browne. No, but Federal preemption involves the question of 
jurisdiction, and we have the same laws. In 1949, they permitted 
the State to enforce its laws, and in 1955, under Anheuser they did 
not. Yet you have the identical State statute. You had the identical 
Federal statute. 

You had substantially the same union misconduct. 

Senator Morse. But not the same pleadings. 

The court is not going to try the case for the lawyers. It has to 
proceed on the basis of the theory presented to it. 

Mr. Browne. Well, on the question of jurisdiction, the question 
of whether a State court has jurisdiction can be raised at any time, 
before the State court or it can be raised before the United States Su- 
preme Court. 
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Senator Morspe. Mr. Browne, if you put any more Federal restric- 
tions on, then don’t you have to have more diminution of State au- 
thority ? 

Mr. Browne. As a matter of fact, I am not for more Federal re- 
strictions. 

Senator Morse. What is the legislation you propose about if it is 
not for more Federal restrictions / 

Mr. Browne. My statement is this: We have got Federal legisla- 
tion. As long as we have got Federal legislation, Federal legislation 
should be good, and the Federal legislation, if it is found to have 
loopholes, found to have defects, should be corrected. 


CONCURRENT JURISDICTION FOR STATES 


But at the same time, my own feeling is this: As I tried to indicate 
in my presentation, that the basic thing, the most important thing 
is to give back to the States the right to control conduct, or miscon- 
duct, I should say, whether it is by a union or any other person, 
when such misconduct is a violation of State law. 

I think States should have concurrent jurisdiction to stop unlawful 
union conduct. 

Senator Morse. Then anything would go, would it not, if you ever 
accepted the concurrent jurisdiction theory, then anything would go? 

You just control the State legislature and you get the most Vicious 
type of labor legislation that you could get? 

Mr. Browne. Well, the situation prior to the rise of Federal pre- 
emption among the 48 States was pretty good, and I think as a usual 
rule the States can be depended upon to exercise proper restraint 
in their legislation. 

They have done a pretty good job so far and they ought to have the 
right to do it in this case. 

Senator Morse. You recognize that honest men can differ in their 
conclusions ? 


EFFECTIVE REMEDIES FOR UNLAWFUL UNION CONDUCT 


Mr. Browne. I think not only that, but if the States were per- 
mitted to do it, I think the remedies for ‘unlawful union conduct could 
be more immediate, could be more effective, and could be more cer- 
tain, and we know, that in labor disputes, where both sides are highly 
emotional, we know that there should be remedies available where 
one side or the other engages in unlawful conduct. 

Senator Morse. I have some recollection, I used to point out to my 
students at one time the great statement of John Marshall, and I 
paraphrase, “Concurrence by a State is as futile as opposition,” and 
I think that is pretty good in 1958. 

I close with my question: Aren’t you really saying that you think 
that the field of interstate commerce where the Supreme Court holds 
that a particular activity in fact is interstate commerce, that the 
Congress really ought to turn that over to the States at least on a 
concurrent basis if not finality of jurisdiction, isn’t that what your 
position boils down to? 
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STATE CONTROL OF VIOLATIONS OF STATE LAW 


Mr. Browne. My own personal opinion, Senator, again, is that 
even though interstate commerce is involved in labor dispute situa- 
tions, States should be given the right to control unlawful conduct 
when it is in violation of State law. 

I say this because 1 think that, No. 1, it is impossible—look—it is 
impossible to have a central body here in Washington, even with its 
regional offices, such as the Board, or let’s say it is physically im- 
practical for them to control labor disputes and labor problems in 
48 States in the United States, and Hawaii and Alaska and Puerto 
Rico. 

As a matter of fact, I think that the volumes of Labor Board de- 
cisions now run somewhere in the neighborhood of 120, with about 
1,200 pages each volume. 

They are full of Labor Board decisions. There are more labor 
problems before the courts today, the courts of appeals and the United 
States Supreme Court involving labor problems, than any other single 
field of legislation. 

I do not see how it is possible, with labor relations being as dynamic 
as they are, and where the damage can be so severe, when there is an 
unlawful picket line, 1 do not see how it is possible for the National 
Labor Relations Board to efficiently govern all those situations, 


REMEDIES FOR PRESSURE TACTICS 


Senator Morse. I will do my best, Mr. Browne, to make some sug- 
gestions to the committee on how I think we can retain Federal juris- 
diction under the interstate commerce clause, 

1 want to turn to where you say “Both the Smith bill, 8. 3099, and 
the Curtis bill, S. 76, would provide effective remedies for these 
pressure tactics. We prefer the Curtis bill, S. 76, because it also 
addresses itself to the secondary boycott loopholes.” 

And also in your appendix A about untair lists advocating the 
making illegal, “Do not patronize the lists.” 

Mr. Brownp. I believe the Curtis bill does, Senator. 

The Smith bill would outlaw recognition picketing only. It does 
not touch organizational picketing. ‘Che Curtis bill would touch or- 
ganizational and recognition picketing by a minority union, and also 
controls those secondary boycott situations that you suggest, unfair 
lists and so on. 

Senator Morse. Your testimony will speak for itself, but I think I 
interpret it fairly and accurately when I say that I think the testimony 
of both Senator McClellan and Senator Mundt was to the effect they 
would not go that far as to ban the unfair list and “Don’t patronize” 
lists. 

It will speak for itself. 

Mr, Browne. I do not know myself, Senator. 

Senator Morsr. And certainly I do not go along with most things 
they propose in these bills but apparently you would go further than 
the two Senators would go in this matter if you support the Curtis bill. 

Mr. Browne. We do. 

I personally support the Curtis bill, and the American Retail Fed- 
eration does. 


25738—5S8 49 
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HITTING THE UNION BOTH WAYS 


Senator Morsr. Mr. Chairman, and Senator Goldwater, I thank 
you very much. I promise you this is the last question. 

Turn to your appendix A, under subsection (b), Labor Manage- 
ment Relations Act, replaced, does not that amount to hitting the 
union both ways, which is my objection to the Board’s policy in the 
Curtis case, but when you propose the ban on voting and representa- 
tion elections by economic strikers who have been replaced, isn’t that 
in effect a very effective strikebreaking technique or weapon ¢ 

Mr. Browne. In my opinion, no. 

Senator Morse. Well, we have to look at the results of whether or 
not unions in fact have been broken thereby and I think the cases 
are numerous. 

Thank you very much, Mr. Chairman, and thank you, Mr. Browne. 

Mr. Browne. Thank you, Senator. 

Senator YarsoroucH. Mr. Simon. 

Mr. Simon, do you have your statement written out. 

Mr. Suroyer. I am counsel to the Retail Federation. Mr. Simon 
arrived in town this morning. It is going to take him about 3 min- 
utes to tell his story. 

The same thing is true of our other witness. We don’t have a 
prepared statement. 

Senator YarsoroucHu. We have a notation made before us that each 
of the three witnesses would attempt to take about 10 minutes with 
their primary statement. 

Of course, that did not include the time taken by questioning. 

Mr. Suroyer. We ordinarily figured that Mr. Browne would take 
20 minutes, and we could take 10 minutes for the other two, but Sen- 
ator Morse’s questions, I think you will have to agree, ran for a half- 
hour. 

Senator YarsorouGu. Well, the questioning time is not charge- 
able to the witness. 


STATEMENT OF WILLARD G. SIMON, CHICAGO, ILL. 


Mr. Suton. My name is Willard G. Simon, and I operate a men’s 
store and boys’ store on the southeast side of Chicago, and my brother 
and myself have been there for quite a number of years. 

The business was formed by my father 24 years ago. 

This section of Chicago is the industrial section known as South 
Chicago, and our volume is approximately in the $250,000-a-year 
category. 

It is 5 miles from the Indiana line, and our employees consist of 
two men who have been with us for quite some time, both as salesmen 
and as buyers. One lady in our boys’ department, two tailors, and 
one lady in our office. 

We have our tailors who have been union, and early in November, 
we were approached by two organizers of local 1515 of the Retail 
Clerks Union, and asked to sign an agreement to negotiate. We 
agreed to sign this agreement to negotiate, and we thought we would 
not be plagued by pickets. They stated they were two old friends 
of ours, customers, and would be anxious to help us out. 








} 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 759 
EMPLOYEES NOT INTERESTED IN UNION 


Now, they had not contacted our employees, and upon checking 
with our employees, we found that they didn’t care to participate 
in such a union activity. 

We told them, of course it was up to the employees. Then other 
organizers came in, offered us different propositions, one of them, 
in fact, went to the extent of saying that no one would have to belong 
but my wife. My wife does not work in the store whatsoever. She 
would merely be adequate, and I would be able to display the union 
card. 

They also presented a contract which I have a copy of here, that, 
in short, stated that I would have to sign up my employees within 
60 days, or any new employees within 30 days thereafter. 

Mr. Suroyer. Mr. Chairman, could we have a copy of that contract 
placed in the record? It is only a page and a half. 

Senator YarsroucH. Yes, without objection, it will be included 
in the record. 

(The document referred to follows :) 


AGREEMENT 


This Agreement made and entered into this — day of —--——,, 1957, by and 
between ————-—-———————_ hlereinafter referred to as the employer, and 
by and between Local No. ——— —_—_———.,, Retail] Clerks International Asso- 
ciation, AFL-CIO, hereinafter referred to as the union. 

1. The employer herewith recognizes the union as the exclusive collective bar- 
gaining agent for regular full time and regular part time selling and nonselling 
employees. 

2. Within sixty (60) days from the date of execution of this Agreement, 
the employer shall meet with the union for the purpose of negotiating a contract 
covering wages, hours, working conditions and all other matters customarily 
contained in collective bargaining agreements. The parties shall meet in con- 
tinuous daily session until the terms of the Agreement are reached. 

3. In the event the parties are unable to meet a mutually satisfactory agree- 
ment, the union shall have the right to engage in strike or other concerted eco- 
nomic activities in support of its bargaining demands. 

4. Within sixty (60) days from the date hereof, all present employees shall 
become and remain members of the union as a condition of continued employ- 
ment. Employees hired subsequent to this date shall become and remain mem- 
bers of the union as a condition of continued employment. thirty (30) days 
following their date of employment or sixty (60) days following the execution of 
this agreement, whichever is later. 

5. The employer agrees to deduct from the wages of those employees who 
execute appropriate dues deduction cards, the monthly dues, and remit same 
to the union. 

6. Pending execution of the aforesaid bargaining agreement, the employer 
agrees to maintain all existing conditions, benefits, and practices. 

In witness whereof, we have hereunto set our hands and seals this - 
of November 1957. 











— day 








Employer 


Union 

Mr. Simon. In not signing the agreement to negotiate, I was ap- 

proached by still another member of the union and, in confidence, he 

said to me he, being an old customer, would be very happy to arrange 
for special conditions. He said it would be wise for me to do this. 
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“acTs OF GOD” OCCUR 


He came into this area to help us out because it seems that in the 
other areas certain acts of God had broken out, the garage had been 
burned down, the windows had been broken, and he suggested that 1 
join. After hearing this, I was definitely against it. 

Then, around the middle of December, the pickets started passing 
out pamphlets. At that time we had 4 pickets, and now we ae 2, 
and in the most recent picket who has been added—his language has 
been quite abusive. He has stated such things as “Don’t deal with 
these capitalistic Jews.” “Don’t trade with these capitalists, trade at 
Robert, Hall.” 

This is completely foolish. I don’t know where the comparison is. 
And then he calls all the customers scabs and in some cases said, “You 
son of a bitch, don’t go in that store,” and customers have quoted that 
to me, and one man came running in and said, “Let me call the police.” 
And he called the police, and they said they would send someone out, 
and quiet him down, and this would not occur again, and while we 
were talking to the police, we asked if there was any defense we might 
have. A labor detail informed us that there was none; there is an anti- 
injunction legislation, and there was not too much that we could 
really do. 


LOSS OF BUSINESS BECAUSE OF HARASSMENT 


Our main loss of business has been in our boys’ department because 
most of these customers are women. They are very reluctant to 
come in. 

I must admit that the area is down anyway, but now we are on 5 
months of picketing and very uncomfortable. 

My lawyer said there isn’t much I could do. I had no defense 
against this harassment, and my only solution was just to let them 
walk and hope that legislation would be inaugurated. 

Senator Yarsoroveu. Any questions? 

Mr. Srwon. Thank you. 

Senator Gotpwatrer. How much volume do you think you have 
lost, as a result of this? 

Mr. Srwon. Well, I couldn’t really pin this down to how much 
loss, but I would say that at least 5 percent of the decline in business 
has been due to this. I would rather be conservative because business 
has been falling off, and as you know, the steel industry is over 50 
pereent anyway. 

Senator Yarsoroucu. Thank you, Mr. Simon. 

Mr. Stmon. Thank you, sir. 

Senator YarsoroveH. Your statement will be considered. 


STATEMENT OF GEORGE W. PRIEHS, VICE PRESIDENT OF JOHN 
PRIEHS MERCANTILE CO., MOUNT CLEMENS, MICH. 


Senator Yarsoroueu. Mr. Priehs. 

Mr. Prrens. My name is George W. Priehs, and I am vice president 
of the John Priehs Mercantile Co., operators of a general store since 
1896, and that is over 62 years, in Mount Clemens, Mich., the county 
seat of Macomb County, with a population of some 20,000 people. 

Now Mount Clemens, Mich., since its founding in 1809, has had 


several claims to national fame. One, of course, is the famous min- 





Marr > 
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eral baths, but, among the others, it is the scene of the great fiasco 
which was the portal-to-portal pay situation which they tried to 
impose on the Mount Clemens Pottery Co. 


NINE YEARS OF DISPUTE WITH BUILDING TRADES 


Starting in the spring of 1949, some 9 long, dreary years ago, our 
company began a continuous series of disputes with the building 
trades, particularly the Detroit Resilient Floor Decorators Union, 
2265, of Detroit, who are the Siamese twins with the Carpenters 
Union 674, both of whom are dictated to by the Detroit Building 
Trade Council of Wayne County, which is some 30 miles away from 
the city of Mount Clemens. These disputes have cost our firm ap- 
proximately $1 million during the 9-year period. 

I have before me, gentlemen, some 20 pages of single-space type- 
written paper of labor disputes, and these pages, plus some 40 addi- 
tional pages which I could have brought to ‘this committee, would 
keep you here today and tomorrow, but I appreciate I have but 10 
minutes. And I shall keep within the allotted time by confining 
myself to telling you four typical instances. 


NONUNION COMPANY 


Now the John Priehs Mercantile Co. is nonunion. Our employees 
never have expressed a desire to belong to any union. This fact, 
gentlemen, seems to be an irritating thorn in organized labor’s side. 

It has certainly caused all our difficulties with the Building Trades 
Unions who are determined that only union people shall ‘work in 
Mount Clemens, and I quote their statement made to me, taken down 
by a wire recording. 

We are organizing Mount Clemens from top to bottom. We are organizing 
all labor whether Mount Clemens labor likes it or not. Mount Clemens is no 
longer going to be a cesspool of scabs, and we are going to force all business 
places out of business who fight us. 

This is a statement made by Mr. Pulver and Mr. Harry Power, 
agents for the Resilient Floor Decorators Union. This is a threat 
of something new in industrial relations for Mount Clemens where 
many owners of businesses were schoolmates and next-door neighbors 
to their employees. 

Being mildly tolerant to the convictions of others, I can appreciate 
the normal pressure methods applied by unions so as to convert and 
convince all to their belief that there is the only one true way to 
economic salvation. 

But when such pressure is applied indiscriminately to the disad- 
vantage of a church, as the following incident will disclose, that time, 
in my estimation, has come to bridle such minority enthusiasm. 


TRINITY LUTHERAN CHURCH INCIDENT 


Incident No. 1 which I wish to tell you about: In 1955, the Trinity 
Lutheran Church began a half million dollar construction project. 
At the request of my mother, Mrs. Edward C. Priehs, president of our 
firm and long-time 50-year member of our church, I was requested to 
submit to W. J. C. Kaufman Co., the general contractor, a bid less 
than cost as part of my mother’s donation toward the church. 
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This was for the installation of the asphalt tile for the building. 

This bid was, of course, accepted by the builder. The local Car- 
penter business agent heard that we were going to be awarded this 
bid. But before we had a formal acceptance, Mr. Kaufman was in- 
formed that if the bid was accepted, all trades would be taken off the 
job, and when Mr. Kaufman informed the union agent that he had 
given the church board the decision to be made on this bid, he was 
informed that this was unsatisfactory to the union and the Detroit 
Building Trades Council, and all work was immediately stopped on 
the project. 

And Mr. Kaufman was informed that as soon as the church board 
would give assurance that the asphalt bid would be awarded to a 
union contractor, the men would return to the construction job. 

The church board was so informed, gentlemen. Our contract was 
canceled by mutual consent, and the bid awarded to a union contrac- 
tor at twice the price of our bid, costing the church some $3,500 more 
than our bid. 

As soon as this contract was awarded, and not before, to a union 
contractor in Detroit, the trades returned to their job to complete the 

roject. 
, Now that is not picketing, but that gives you some idea of the power 
of the union. 

Now instance 2. 

MIDEA HOTEL INCIDENT 


Although the incident I am about to give is not in time sequence, 
it serves to illustrate the persistence of the Building Trades Union 
to harass, intimidate, and coerce, those who fail, to quote their own 
words again, “get on the bandwagon,” and further illustrates the ar- 
rogant disrespect for law in their colossal conceit, that their political 
connections will serve them or save them from the penalty that their 
disrespect for law in the practice of intimidation. 

Two years ago, I became connected with the Midea Hotel, a famous 
hotel which fell into a sad state of disrepair. As part of the program 
of improvement, it was decided our maintenance men, who were not 
union employees, would paint the mineral bathhouse. We closed the 
bathhouse for 2 months, and posted signs reading, “Closed, not open 
to the public.” 

In February of that year we started the painting. 

Now the Carpenter business agent, who had been acting as a some- 
what spy for the Detroit Building Councils, found out about the 
painting program, and he informed the Painters Union agent. So 
one Saturday morning, the union business agent entered the bath- 
house without the permission of the management, and 1 of our main- 
tenance men was on the 12-foot ladder with a spray gun painting. 


A UNION JOB 


The business agent, seeing the man, asked if he were union. The 
employee told him he was not. The agent then demanded that the 
man quit working, get out of the project, or off the job because this 
was going to be a union project, a union job, and only union painters 
were going to finish the job. 

When the employee refused to do so, this union agent shook the 
ladder, almost toppling the man 12 feet down to the floor. 
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Now what else would have happened, I do not know, had not the 
hotel manager walked in at that time, and asked the union agent to 
leave this part of the hotel premises. 

When I was informed of the matter, I told the manager to get in 
touch with the Painters agent and to inform him that if he visited 
the bathhouse without my express permission, I would prosecute him 
for trespassing since this part of the hotel was closed to the public. 

When the manager informed the agent of this instruction, he told 

the manager “I have the right to enter any premises where painting 
is being done,” and that he “will continue to visit these premises until 
union painters are employed. 

W rell, at 2 o’clock, gentlemen, he returned. 


PICKETING THREATENED 


The same employee was painting, and he was told by this Painters 
Union agent again to leave the job, and just about that time, the 
manager “who had seen him come in, told him to get off the premises. 
I was then called by the Painters agent to come down to the union hall 
immediately, and if I didn’t that there would be four pickets picket- 
ing the hotel. 

T told him to come to the city attorney’s office within 10 minutes. 
I went to the city attorney’s and asked the city attorney to give me 
a warrant for this gentleman’s arrest on that trespassing act. we have 
in the State of Michigan. 

The city attorney’s face turned various different colors, and he said, 
“This is not in my jurisdiction, but is a prosecutor’s, the Macomb 
County prosecutor's job.” He did favor me by quoting me the volume 
and the section of the law. So my next visit was to the prosecutor’s 
office. 

I had three witnesses with me. I told him what had happened, and 
he said, “Well, I don’t think there is anything that owe be done 
about it, ” and said I, “Ww ell, you had better take out this volume and 
this section and read it.” 

He admitted after he read the section that the man was guilty of 
trespassing, but up to that time, he did not know he was a union agent. 

Well, I said, “If this man was guilty of trespassing would you give 
me a warrant for his arrest ?” 

“Absolutely.” He would be willing to do so. 


HESITATION OF COUNTY PROSECUTOR 


Now I said, “This gentleman is the business agent for the Painters 
local.” 

Now that changed the matter entirely. He said, “Mr. Priehs, in 
such matters, we cannot issue a warrant without a full discussion of 
our staff, and the prosecutor is not here, he is out of town, his assistant, 
the assistant prosecutor is not here, he is out of town,” and he kept on, 
and I felt very sorry for the man, but I said, “You admitted to me 
that this man had violated the law, he was guilty of trespassing.” I 
said, “I will give you 10 minutes to give me a warrant for this union 
agent’s arrest, or I will come back with the people from the local 
newspaper and with other people and let you state why you will not 
give me a warrant.” 
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Well, it ended up, I got the warrant, and the man was put in jail. 
This shows the dopant disregard that many unions have for local 
ordinances and even State laws. 
Now the next example. 


MOUNT CLEMENS (MICH.) SCHOOL INCIDENT 


In 1953, Mount Clemens and suburbans had shown a great—a large 
increase in school population and it was necessary for the school board 
to build several new schools. Bids were let out, and we were the low 
bidder on the subcontract for asphalt tile. 

The job progressed quite well until our men came on the job, and 
we worked 1 day, and the next day there was not a laborer outside of 
our men at that school. When the general contractor called up the 
carpenters agent, and asked what happened, they said that the men 
were all sick and he didn’t know when they would come back, but 
perhaps when the Priehs Department Store stopping working, they 
would be back on the job. 

Well, immediately the general contractor got in touch with the presi- 
dent of the school board, and the school board asked him to go to the 
head of the Detroit Building Council and state the urgency of the 
finishing of this new school. 

He went to Mr. Chrisman of the Detroit Building Trade Council, 
and Mr. Chrisman said, “We are very sorry there is nothing we can do. 
Go back and tell the school board that he would allow us to finish the 
one job providing the school board would cancel the second job.” 


MEETING WITH SCHOOL BOARD 


So I had a meeting with the school board. I told them that, “When 
you awarded me the contract there was nothing about union labor.” 

tried to save this job and called up Mr. Chrisman. Mr. Chrisman 
said to get in touch with the local carpenter’s agent. The president 
of the school board called Mr. Wood, the local man, and this is the 
statement that Mr. Wood made to the school board. 

He said, “As long as Priehs works on the job, 1 don’t give a good 
goddamn if the school is built or not.” 

These are typical, and I have pages of it, and I will give you one 
more. 

BUILDING AN ADDITION TO STORE 


In 1957, we announced in the local newspaper that we were going 
to build an addition to the store. Now that program did not start 
until—I am sorry, I have to correct that. In 1956, we announced the 
addition to the store. 

The program started in 1957, but all during that time the announce- 
ment in the local newspaper was posted on the bulletin board of the 
local Trades Council, with this insignia, that “This job was unfair 
to organized labor,” even before we started the job. 

When we started the job, we employed union labor. This was a 
job that we needed no carpenters on. It was a steel and concrete 
building, but the carpenters had a man around there 8 hours a day 
and employed as a superintendent, the construction superintendent 
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was a man in good standing with the Carpenters Union of a Detroit 
local for 11 years. 

He had put up a few forms; these forms took us 15 minutes to put 
together, and this, according to the jurisdictional rules, was supposed 
to be a carpenter’s job. A carpenter had done it. As soon as they 
saw that violation, we immediately had two pickets from Mount 
Clemens local. We got an injunction against the local. 

The moment that injunction was served against the Mount Clemens 
local, a neighboring local picked up the picketing. When we got an 
injunction against that local, then the Detroit Building Council took 
up the picketing, and when we went into court for the third time, the 
head of the Detroit Building Council asked us not to go in, that they 
had enough, and this was $7,000 it cost them to picket us, and they 
ignored two circuit court injunctions by subterfuge. 


RELIEF SOUGHT 


This is the thing that we are asking—I had heard the learned 
debate, legal debate here today, and that is very fine. But we are 
Americans, and we are people who are asking that some laws be passed 
that we get some—I can’t think of the word, I got so excited—some 
relief from. These are only typical, and I have forty-some-odd pages 
more I can give you. 

Thank you very much. 

Senator Gotpwatrer. Could we, Mr. Chairman, have those 40 pages ? 

Mr. Priens. My lawyer has them. He was going to come down, 
but he was due in court today, and I will see that you get them. 

Mr. Srroyer. He has some 20 pages here, Senator. I went over 
them this morning, and I picked out the 4 instances. There are a 
lot of other ones here. 

Whether you want the 20 pages or wait until you get 60 pages, 
I don’t know, but we would be happy to supply whatever you wish. 

Senator Gotpwater. I understood you to say you have 40 pages. 

Mr. Prieus. I have 20 here in chronological sequence, but because 
of the time element, it is my own carbon copy. I have these and 40 
more pages. 

Senator Gotpwarer. Could you make those available to the sub- 
committee ? 

Mr. Prrens. Yes, not today, I couldn’t, but I will make them avail- 
able for the committee. 

Senator Gotpwater. Just to have as an exhibit. 

Senator Yarsoroucu. They will be filed as exhibits and not be 
printed in the record unless particularly requested from some member 
of the subcommittee. 

(The document referred to will be found in the files of the com- 
mittee. ) 

Senator Gotpwater. I think this gentleman has made a point that 
should have been made some time ago; namely that people who are 
in business, who are not lawyers, who recognize the need for something 
to be done, are not overly concerned about the dots and the commas 
and the legal language. It is to get some relief in the law to correct 
these abuses that are taking place, and I think that we in the Con- 
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gress have to be constantly aware of the demand from the public for 
these laws and pay a little less heed to the legal arguments as to why 
we can’t do them. 

I think certainly reasonable men can get together and arrive at some 
laws that will prevent the small-business men of this country from 
being trampled on almost at will. 

Mr. Priens. Thank you for the opportunity, gentlemen. 

Senator YarsoroucH. The subcommittee will recess until 10 o’clock 
tomorrow morning. 

(Whereupon at 1 p. m., the subcommittee was recessed, to reconvene 
at 10 a. m., Tuesday, May 13, 1958.) 
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TUESDAY, MAY 13, 1958 


UNITED STATES SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LaBor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in the 
Old Supreme Court cue, United States Capitol, Senator John 
F. Kennedy (chairman of the subcommittee) presiding. 

Present: Senators Kennedy (presiding), Morse, Yarborough, and 
Ives. 

Committee staff members present : Stewart E. McClure, chief clerk ; 
Roy E. James, assistant chief clerk; John S. Forsythe, general coun- 
sel; Merton Bernstein, Michael Bernstein, Ralph Dungan, and Ray 
Hurley, professional staff members. 

Senator Kennepy. The subcommittee will come to order. 

The first witness this morning will be Mr. Frank J. Rooney, Miami, 
Fla., chairman of the labor committee of the Associated General Con- 
tractors of America. 

Mr. Rooney, we are glad to have you here. If you will identify 
yourself, we will proceed. 


STATEMENT OF FRANK J. ROONEY, MIAMI, FLA., CHAIRMAN OF 


THE LABOR COMMITTEE OF THE ASSOCIATED GENERAL CON- 
TRACTORS OF AMERICA 


Mr. Rooney. Thank you, Senator. 

My name is Frank J. Rooney of Miami, Fla., and I appear before 
you on behalf of the Associated General Contractors of America, an 
organization of 7,000 leading general contractors of America. At 
present, I am chairman of the AGC labor committee, and in 1957 it 
was my honor to be president of this association. 

Our members are located in each of the 48 States and Alaska, and 
they perform the majority of the Nation’s contract construction. 

We have in the association three divisions—building, highway, and 
heavy construction. 

We are grateful for this opportunity to appear before you and to 
state our position with regard to pending bills to amend the Taft- 
Hartley Act and to recommend some changes in the act. Our com- 
ments have particular reference to the building and construction 
industry. 

First, we would like to comment on the specific issues mentioned in 
your telegram inviting us to appear before this committee. You ask 
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that we present testimony on labor bills currently pending before the 
committee and state that the subcommittee is concentrating primarily 
on proposals for legislative action relating to areas covered by the 
recommendations of the McClellan committee in its first interim 
report and related recommendations made by the administration. 

Senator Kunnepy. Off the record. 

( Discussion off the record.) 

Senator Kennepy. The “no-man’s land” problem really is the area 
we would like to have you testify on. The rest of your testimony 
will appear in the record. 


(Prepared statement submitted by Mr. Rooney follows :) 


THe ASSOCIATED GENERAL CONTRACTORS OF AMERICA, INC., 
Washington, D. C., May 238, 1958. 
Hon. JoHN F. KENNEpDy, 
Subcommittee on Labor of the Senate Labor and Public Welfare Commit- 
tee, Senate Office Building, Washington, D. C. 

Dear SENATER KENNeEpy: Last week it was my privilege to appear before your 
subcommittee on behalf of the Associated General Contractors of America and to 
testify on certain pending legislation pertaining to the Taft-Hartley Act. 

Your bill, S. 3810, had not yet been introduced at the time of my testimony and 
therefore I had no knowledge of its contents. Had we known of it beforehand, 
we might have been able to offer you some constructive suggestions and show how 
certain provisions of the bill will not work out from a practical standpoint. 

In the attached statement, which we would like to have included in the record, 
we respectfully point out that S. 3810 will permit unions to force employers to 
recognize a union which has been rejected by his employees, will cause further 
jurisdictional disputes and promote trouble between industrial unions and build- 
ing trades crafts. There are many terms used in the bill which are ambiguous 
and will lead to much confusion. 

We would also like to state that when Mr. Richard J. Gray, president of the 
building and construction trades department, AFL-CIO, testified before your 
committee on May 16, he stated that our opposition to changes in the present 
secondary boycott provisions of the Taft-Hartley Act applied only to delivery of 
materials to the site of construction. This statementisinerror. We are opposed 
to all secondary boycotts, whether on the site or off the site of construction, and 
your testimony and statements are quite clear on this subject. 

We would appreciate your including this letter and the attached statement on 
S. 3810 in the record. 

Sincerely, 
FRANK J. ROONEY. 


Text OF SUPPLEMENTAL STATEMENT OF FRANK J. ROONEY, CHAIRMAN OF THE LABOR 
COMMITTEE OF THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA, TO TESTI- 
MONY PRESENTED THE LABOR SUBCOMMITTEE OF THE SENATE LABOR AND PUBLIC 
WELFARE COMMITTEE ON MAy 13, COMMENTING oN §. 3810 


This statement is supplemental to AGC testimony given to the Senate Labor 
Subcommittee May 13, 1958, and is directed to certain provisions in a bill, 8. 3810, 
that has been introduced subsequent to the AGC testimony. 


COMMENT ON SECONDARY BOYCOTT PROVISIONS—S. °810 


The AGC is opposed to provisions of S. 3810 which would remove existing 
secondary boycott protections for employees and employers on construction sites, 
and which would allow unions unqualified power to force compulsory union 
membership agreements. 

It is our opinion that while no need for such drastic changes has been dem- 
onstrated, the changes would have the inevitable effect of reducing efficiency in 
the construction industry and of imposing serious handicaps upon defense con- 
struction for the United States Government. 


Secondary boycott provisions of the Taft-Hartley Act and 8, 3810 compared 
The Taft-Hartley Act states in substance as follows: 


It shall be an unfair labor practice for a labor organization to strike or refuse 
to perform services where an object thereof is “(a@) forcing or requiring any 
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employer or self-employed person to join any labor or employer organization or 
any employer or other person to cease using. selling, handling, transporting, or 
otherwise dealing in the products of any other producer, processor, or manufac- 
turer, or to cease doing business with any other person; (6) forcing or requiring 
any other employer to recognize or bargain with a labor organization as the 
representative of his employees unless such labor organization has been certified 
as the representative of such employees under the provisions of section 9.” 

Under S. 3810, the present law would be amended to forbid a strike or con- 
certed refusal to perform any services where an object thereof is: 

“(A) forcing or requiring any employer or self-employed person to join any 
labor or employer organization or any employer or other person (herein called 
secondary employer) to cease using, selling, handling, transporting, or other- 
wise dealing in the products of any other producer, processor, or manufacturer ; 
or to cease doing business with any other person (herein called primary em- 
ployer) unless such secondary employer is engaged together with the primary 
employer involved in a labor dispute, in a construction project or similar under- 
taking at the site of such concerted activity; 

“(B) forcing or requiring any other employer to recognize or bargain with a 
labor organization as the representative of his employees unless such employers 
are engaged together in a construction project or similar undertaking at the 
site of such concerted activity or unless such labor organization has been certi- 
fied as the representative of such employees under the provisions of section 9.” 
[New language added by S. 3810 is italicized. ] 

What is meant by employers “engaged together” as used in S. 3810 (p. 2, line 
4)? 

S. 3810 would remove existing secondary boycott protections from employers 
on the basis that they are engaged together on a construction site. The pre- 
cise meaning of that language in S. 3810 is ambiguous. Does the language in- 
clude all employers who happen to be doing business on the site? Would it 
include contractors, both general and subcontractors, and manufacturers as well 
as suppliers, simply because a phase of their business brings them together on the 
construction site? Or, is the language limited in its meaning to a joint-venture 
relationship? What constitutes being “engaged together” on a construction site 
is not clear. 

Evidently S. 3810 confuses the joint-venture relationship with that of general 
and subcontractors. In the AGC testimony of May 13, it was pointed out that 
there is a vast difference between these two relationships. A joint venture is 
actually a business entity and the members are not independent employers, one 
to another. The joint venture is formed without any competitive procedure 
and the parties agree to share losses as well as profits of the joint undertaking. 
This is not the case regarding any other relationship between contractors engaged 
together on a construction site. General contractors and subcontractors are 
independent businesses, one to another, and the relationship is formed by a com- 
petitive procedure. So, it is apparent from a reading of this bill that the words 
“engaged together” are misleading and ambiguous. 


Discrimination against the construction industry 


The clear effect of S. 3810 singling out the construction industry for the 
removal of secondary boycott protection amounts to discrimination against the 
largest single industry in the country. More important, however, would be the 
crippling effect such a change in the national labor laws would have on defense 
construction for the United States Government. Because of the importance of 
the time element, construction is frequently the victim of secondary boycotts. 
What is actually needed in this industry is strengthening legislation against 
boycotts, not a permit to boycott at the public expense. 


The term employer is ambiguous 


Since the term “employer” in S. 3810 is ambiguous, it would doubtless come 
to include utility companies installing equipment, such as a telephone or electric 
or gas companies; it would doubtless come to include suppliers having business 
on a construction site, delivering or placing materials such as ready-mix or 
fabricated steel products. 

On that basis, it should be evident that interunion disputes in any industry 
whose business brings them to the construction site would involve the construe- 
tion job in the industrial dispute. Construction contractors and construction 
employees, without even having firsthand knowledge of the industrial dispute 
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would be swept up in it through the secondary boycott and would be legalized by 
8. 3810. 
Thus, the secondary boycott change in S. 3810 would have the overall effect of 


spreading and inflaming labor disputes, rather than promoting labor-industrial 
peace and harmony. 


8. 3810 fails to distinguish between lawful and unlawful labor disputes 


May all labor disputes with primary employers be the basis of a permissible 
secondary boycott? (See line 5, p. 2, of S. 3810.) In addition to spreading indus- 
trial labor disputes to construction, 8S. 3810 would allow unions to use the great 
economic power of secondary boycotts for unlawful purposes. 8S. 3810 would 
allow secondary boycotts to be used by a union to win a jurisdictional dispute 
and to compel unlawful discrimiation on the basis of race, color, creed, nation- 
ality, or membership or nonmembership in a particular organization. 

All that is needed under this bill to legalize the secondary boycott is a labor 
dispute between the “primary employer” and some union whether it be district 50 
of the UMW, or an industrial union, and it makes no difference how unlawful 
the strike is, as long as it is a labor dispute. Since there is no limitation on what 
constitutes a labor dispute in order to justify secondary pressure on another 
employer, it must be assumed this would include unlawful jurisdictional dis- 
putes with the primary employer—disputes over wildcat strikes, demands for 
illegal closed-shop clauses, or personal grievances regardless of how unjustified. 

Other pending bills on this subject while being otherwise objectionable do, at 
least, limit the use of such secondary boycotts to situations where there is a law- 
ful strike against the primary employer. 


Forcing union recognition and compulsory unionism through secondary boycotts 


Section B of S. 3810 would permit union activity on a construction site aimed 
at forcing employers to recognize or bargain with a union as the representative 
of their employees, even though the employees did not want the union. This 
would permit unions to shut down an entire construction project (including those 
contractors with union agreements) simply because an uncertified union on the 
site was striking to force a primary employer to recognize or bargain with it, and 
this would be true, even though the primary employer’s employees had just voted 
to reject the union. It would thus permit organizational picketing where the 
employees themselves did not want the union to represent them. 

S. 3810 goes far beyond organized labor’s legitimate goals of persuading em- 
ployees to join the union without force or coercion, and instead S. 3810 would 
encourage unions to resort to economic force of the secondary boycott. It has 
been our experience time and again that unions will try to organize “from the 
top” by signing up employers without consent of the employees, wherever pos- 
sible. Any legislation pointed in that direction, as S. 3810 is, is clearly out of 
step with realities that face this country of ours. 

S. 3810 would cut back employee protections from coercion not only by its 
repeal of secondary boycotts in construction but also by its repeal of the existing 
requirement that a union be qualified by certain reasonable standards before it 
can have a compulsory union membership agreement. S. 3810 would allow unions 
and employers to make such an agreement without giving the employees any 
opportunity to pass on the question of who shall represent them. 


Effect on jurisdictional disputes 


S. 3810 would also stimulate and legalize jurisdictional disputes, which are a 
major source of industrial strife in the construction industry. It would encourage 
strikes against one contractor to force him to cease doing business with some 
other contractor who has members of another union performing particular 
work. Under the proposed amendments, unions would find it expedient to convert 
their work assignment complaints into what S. 3810 would now label legitimate 
secondary boycott activities for recognition in order to obtain their desired ju- 
risdictional objectives. 

Although jurisdictional strikes are unlawful under existing law, 8. 3810 would 
allow unions to enforce their respective jurisdictional claims, perhaps involving 
a minute portion of a project, by shutting down the entire construction operations 
on the site. The unreasonableness of jurisdictional disputes may be readily 
shown by the fact that where one union puts up a picket line to take a juris- 
dictional assignment away from a second union, the second union members will 
also refuse to work. And if the first union had been given the job assignment, 
the second union would picket with a similar result. To allow secondary boy- 
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cotts to win jurisdictional claims of work assignments would seriously impair the 
efficiency of the construction industry across the country. Customers of con- 
struction would suffer sharp rises in costs and the public safety itself would be 
imperiled by the crippling effect such a dangerous proposition would have on 
defense construction. 


Provisions for prehire agreements 

While some need may be evident to allow prejob labor agreements to be made 
in order to establish wages, hours, and working conditions, there can be no 
justification for putting the stamp of Federal approval on the use of compulsory 
union membership provisions in any such prejob agreements. S. 3810 would do 
the latter. Also, it is noted that this proposal does not contain the necessary 
safeguard of requiring a prior collective bargaining history in such cases. 

There should never be a right to strike for a prehire clause or a union shop 
clause or similar provision which affects the rights of individual workers. We 
believe Senator Kennedy’s bill, 8. 3738, calling for certification without election is 
the best solution to the problem as stated in our testimony of May 13, 1958. 
Pooled vacation funds 

S. 3810 would legalize pooled vacation funds in construction. This would open 
the door to inequities to individual employees and to unfair discrimination. 
Vacation programs in construction today have the merit of giving the individual 
employee every cent of the vacation money he has earned. It is his money which is 
set aside for him. Pooled funds would commingle and mix up the money be- 
longing to the individual who has earned and saved for a vacation with that 
of other workmen who may not have vacation nioney due them. In other words. 
S. 3810 would cause inequities in pooled vacation funds. 

Mr. Roonry. If you do not mind, I would like to go over some of it 
quickly here, because I know a lot of it has been covered by other wit- 
nesses and I am sure your subcommittee is quite familiar with it. But 
there are some in here that pertain particularly to the construction 
industry, and | would like to bring those out, if I may, sir. 

Senator Kennepy. Surely. 


Mr. Roonry. Democracy in unions is covered in our statement. 
““MIDDLEMEN” IN LABOR-MANAGEMENT DISPUTES 


If I may, I will comment on middlemen in labor-management dis- 
putes. 

As I say in the statement, so far this is not a problem i in our industry. 
Our contractors form their own bargaining committees, and they 
bargain directly with the unions. They have the advant: age of legal 
counsel, of course, to advise them. But the great m: yjority—in fact t, 
most all—of our labor agreements are made by our contractors serving 
on committees and dealing directly with labor. We have no middle- 
men. We do not believe in them. We think they are unnecessary in 
our industry. 

Would you like comments on this “no-man’s land” ¢ 


““NO-MAN’S LAND” 


Mr. Rooney. This is a subject in which we have a direct and vital 
interest. It is noted in the statement of our labor policies that “this 
association favors legislation to remove the present “no-man’s land” 
between State and Federal jurisdiction over labor matters and give 
both State and Federal authorities concurrent jurisdiction to prevent 
illegal labor practices.” 

It is a travesty on justice to have a situation exist in the United 
States today where unfair labor practices are committed with impu- 
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nity—whether by management or by labor—without a remedy in 
either the State or the Federal court or agency. Such is the case 
where unfair labor practices violate both the Taft-Hartley Act and 
the labor laws of the various States, and where the NLRB finds there 
is insufficient commerce to “effectuate the purposes of the Taft-Hartley 
Act.” We find that in many instances pertaining to the construction 
industry. 
JURISDICTION YARDSTICKS 


It is particularly interesting to us because our industry is princi- 
pally made up of small-business men who cannot endure a long fight 
against these labor practices. At present the NLRB “yardsticks for 
exercising jurisdiction” do not give us the relief we think they should, 
and at the same time the States can’t act. 

So, in our business this “no-man’s land” is very important to us 
beeause of the smallness of a lot of our people. 

We believe in the principles contained in a number of the bills that 
are pending before this committee—the administration’s bill, S. 3099, 
on this point only, and Senator Watkins’ bill, and others. 

We would like tosee this situation corrected. 

Senator Ives. May I interrupt, Mr. Chairman ? 

Senator Kennepy. Yes, sir. 

Senator Ives. Do you have any particular choice as to the bills? 

Mr. Roonry. No, sir. We are endorsing 

Senator Ives. You want to get a bill? That is what you are inter- 
ested in? 

Mr. Rooney. Yes. We are endorsing, Senator, the principles con- 
tained in the bills. The wording of the bills we will leave to this 
committee and the people who write the bills. But the principles 
contained in these bills we are heartily endorsing, and we would like 
to see them passed. 








THE WATKINS BILL, 8. 1772 


Senator Ives. The reason I raised the point is that I have a bill in 
of my own. 

Senator Watkins’ part of it is only two-thirds of it. The writing 
of Senator Watkins came from a recommendation of the New York 
State Labor Relations Board which was made a number of years ago. 
Senator Watkins’ part of that bill was placed in the omnibus bill, 
which was reported by the Labor and Public Welfare Committee back 
in 1954, as I recall. That was the bill that was recommitted on the 
floor of the Senate. Paragraph 3 of the bill goes a little bit further 
and, in a sense, bypasses the Interstate Commerce clause, the com- 
merce clause itself. The committee could not agree on that particular 
paragraph and therefore, when the bill was reported out, that para- 
graph was left out and the first two paragraphs were put in. 

Mr. Rooney. Yes, sir. 

Senator Ives. That is where Senator Watkins gets the bill. 

Mr. Rooney. That was S. 1772? 

Senator Ives. Yes, that isthe number. 

Mr. Rooney. Yes,sir. And we are quite familiar—— 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 773 


Senator Ives. I am talking about the origin of it rather than the 
particular bill. 

It would not make any difference to you whether it was the Watkins 
bill or a bill with paragraph 3 in it, would it ? 

Mr. Rooney. No, sir. 

Senator Ives. Thank you very much. 


ADMINISTRATION RECOMMENDATIONS 


Mr. Rooney. If I may, Mr. Chairman, I would like to comment on 
some of the administration’s recommendations. There are a number 
of recommendations by the administration which are contained in 
bills—S. 3097, S. 3098, S. fore this committee and 
introduced by ‘Senator Smith of New Jersey. Many of the provisions 
contained in the Smith bill, S. 3097, would carry out the recommenda- 
tions of the McClellan committee referred to earlier. 

The Smith bill, S. 3098, which bears no connection with the Mc- 
Clellan committee hearings, provides for (@) certification of building 
trades unions without prior elections where collective bargaining 
history exists, and (0) legalizing of employer contributions to ap- 
prentice training funds. 


If I may, Mr. Chairman, I would like to comment a little on both 
of these. 





CERTIFICATION WITHOUT ELECTIONS 


There is a bill, the Kennedy bill, S. 3738, which provides in part 
for the certification of a union representing the employees in the 
building and construction industry. 

I had the privilege of serving on a committee, an advisory commit- 
tee, that was appointed by the Secretary of Labor, Mr. Mitchell, for 
the purpose of advising the Secretary regarding these amendments 
to the Taft-Hartley Act. ‘This committee was composed of repre- 
sentatives of labor and management. We met on numerous occasions 
during December of 1956 and « January of 1957 in an effort to find some 
common ground where we could agree. 

The labor folks came in with several recommendations of their own. 
They would like to relax the secondary boycott, and they would like 
to remove the mandatory injunctions in sec ‘ondary boycott cases. 

Management came in with 7 rec ommendations of their own, 1 being 
this certification without elections. It is practically impossible in 
our industry to hold an election because of the w idespre: id employer 
practices that we have. It was tried in a couple of instances and 
proved very impractical and really impossible. So we feel that where 
there has been a history of bargaining that these unions and employers 
could be certified—that the union does with the agreement of man- 
agement represent the men of this union. We think that that would 
help our arrangements with, or our dealings with, unions where there 
has been such a bargaining history and where management has agree- 
ments with the union representing their employees. 

The next item that we were recommending was that an injunction 
be issued where National Joint Board orders are not carried out. 

Now, the National Joint Board has to do with jurisdictional dis- 
putes, and I would like to comment on that a little later. 

25738—58——50 
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APPRENTICESHIP-TRAINING FUNDS 


We would like to legalize payments by employers to labor-manage- 
ment apprenticeship-training funds. And I would like to comment 
on that. The training of apprentices in our industry is a very im- 
portant thing. It has been estimated that we will need something 
like 2 million new workers in the next 10 years. We have very active 
apprenticeship-training programs, encouraging young men to come 
into our industry. We are just about holding our own. We are 
training about as many new men as we lose by death, injury, and 
retirement each year. 

We think that should be improved. We feel that where manage- 
ment is so inclined to make contributions to a joint committee that 
will handle it jointly—by that I mean both labor and management— 
they should be allowed to do this without any fear of being in trouble 
with the law. 

The law is not quite clear on this, and we would like to have it 
cleared up. For the sole benefit of training apprentices in our indus- 
try, we would iike the right or privilege to donate or to subscribe to 
paying the costs for people to train them, supervisors, and such as 
that. 

If that could be cleared up, we certainly think that it would be a 
help to our business in training young men to come into our industry. 
We need them very badly. 

The next item that we had was that we would like to place ade- 
quate controls on health and welfare. That has been covered by this 
committee already. I will not even comment on that, Mr. Chairman. 





RECOGNITION OF ASSOCIATION BARGAINING 


We would like to recognize association bargaining and permit 
concerted action or lockouts where multiple-employer or association 
bargaining was being destroyed by whipsaw tactics of unions. We 
feel that we should be entitled to the same privileges that the union 
has. They come in and bargain as one unit. We think that con- 
tractors in a certain area belonging to the same association should 
be given the same privilege of coming in and bargaining as a unit. 

I would like to comment on restrictive practices and featherbedding 
because we are quite in agreement with the union people on that. 


RELAXING SECONDARY BOYCOTTS 


I would like now, Mr. Chairman, if I may, to give you our comments 
on the administration’s recommendations on relaxing the secondary- 
boycott provisions in construction. This association is unalterably 
opposed to the recommendations of the administration as contained 
in Senate bill, S. 3099, by Senator Smith, of New Jersey, which 
would legalize secondary boycotts in the building and construction 
industry. 

This association at its last convention emphatically reemphasized 
its long-standing objections to this sort of discriminatory legislation 
and asked that Congress strengthen the present secondary- -boye ott 
restrictions instead of we akening them as proposed by this adminis- 
tration bill. 
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This proposed legalization of the secondary boycotts in our industry 
was not one of the recommendations of Mr. Mitchell’s Joint Labor- 
Management Advisory Committee. We think it is ill-conceived and 
not well thought out. 

If such a proposal were enacted into law, it would put us and 
many of our employees in the category of second-class citizens, not 
entitled to the protections of the law available to others. 

It is the small-business man—the small contractor with limited 
capital—who would suffer most if secondary boycotts were permitted 
in this industry. He can be completely innocent of any wrongdoing, 
and yet his job will be shut down and he will suffer financial loss, 
even bankruptcy, simply because he is caught in the crossfire of some 
other’s labor dispute. 


NO GOOD SECONDARY BOYCOTT 


We find it difficult to follow the reasoning of the proponents of 
this measure. It is argued that a secondary boycott involving con- 
struction contractors is a good secondary boycott. To this we say 
there is no such thing as a good secondary boycott, and we note the 
reference made to this by the United States Supreme Court in the 
Denver Building Trades case. 

The opinion of the Court reads: 

Senator Taft, who was the sponsor of the bill in the Senate and was the 
chairman of the Senate Commitee on Labor and Public Welfare in charge of the 
bill, said in discussing this section : 

“* * * under the provisions of the Norris-LaGuardia Act, it became impossible 
to stop a secondary boycott or any other kind of a strike, no matter how unlawful 
it may have been at common law. All this provision of the bill does is to reverse 
the effect of the law as to secondary boycotts. It has been set forth that there 
are good secondary boycotts and bad secondary boycotts. Our committee heard 
evidence for weeks and never succeeded in having anyone tell us any difference 
between different kinds of secondary boycotts. So we have so broadened the 
provision dealing with secondary boycotts as to make them an unfair labor 
practice” (93 Cong. Rec. 4198). 

In conclusion on this subject, we oppose the provision in S. 3099 
and heartily endorse the provisions of Senator Curtis’ bill, S. 76. We 
believe it would be in the public interest to close the loopholes in the 
present secondary boycott provisions. 

I might also mention I think Senator Ives has a bill that does pretty 
much the same thing. 

Senator Ives. Not on secondary boycotts. Mine is on picketing. 

Mr. Rooney. All right, sir. I stand corrected. I am sorry about 
that. I thought it did, sir. 

That, Mr. Chairman, would be our position on the exclusion of the 
construction industry from the benefits that other industries enjoy by 
reason of a ban on secondary boycotts. 


NON-COMMUNIST AFFIDAVITS 


Just quickly I would like to mention that our association recom- 
mends that we vigorously oppose the recommendation that would 
remove the present requirement of the Taft-Hartley Act that labor 
officials file non-Communist affidavits. It is the sense of the committee 
that no true American holding a position in a labor organization, or 
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in any walk of life, should hesitate to file an affidavit that he is not 
a Communist. We feel that if he is a Communist he is not a true 
American and should not hold a position of trust. 


MANDATORY INJUNCTIONS IN JURISDICTIONAL DISPUTES 


I would like very quickly to comment on mandatory injunctions on 
perinatal dispute cases. I think probably our industry is a little 

it unique in the fact that we deal with 18 independent international 
unions. We think that if there is anything more objectionable or 
indefensible than a secondary boycott, it is a jurisdictional dispute. 

In a jurisdictional dispute, everyone loses: the disputing unions; 
the innocent workers who are prevented from going on the job; the 
contractor whose capital and equipment are tied up and whose profits 
are lost; the owner; the general public. All must, in turn, eventually 
bear the cost of such fruitless strikes. Loss to innocent victims is the 
natural result of this most objectionable form of union fraticide. 

The building and construction trades department, under the leader- 
ship of Richard J. Gray, and the various international presidents of 
the constituent unions are to be commended for their support of the 
National Joint Board for the Settlement of Jurisdictional Disputes. 
The Associated General Contractors is one of the founders and con- 
tinuing supporters of this national joint board, and we are proud 
of its role in supporting and promoting this means of industrial peace. 
We believe we have a responsibility to the public to prevent unneces- 
sary work stoppages, and it is through this joint board that we 
endeavor to discharge our responsibility. 

In spite of the fine progress that has been made by this board, there 
are times when its orders and regulations are not complied with by 
the various building trade unions who are subject to the board’s 
jurisdiction. 

It is our recommendation that where the orders of the board and 
decisions are not complied with promptly, there be issued a mandatory 
injunction without long-drawn-out preliminary hearings. At the 
present time the mandatory injunction only applies to secondary boy- 
cotts. We think it should apply to jurisdictional disputes as well. 


FEATHERBEDDING PRACTICES 


On featherbedding and restrictive practices, we would like to com- 
mend the president of the building and construction trades depart- 
ment and their international unions for the statements they have made 
in regard to featherbedding and restrictive practices. Mr. Gray at- 
tended our national convention in Dallas, and that was where he first 
made this statement. Such a voluntary program should be 
encouraged. 

However, the Congress should know that the present Taft-Hartley 
provisions on featherbedding and restrictive practices have been 
rendered meaningless by various court decisions, including the United 
States Supreme Court. wn 

You may well consider the advisability of strengthening the hands 
of responsible labor leaders in their efforts, or meeting the need through 
legislation in the event their voluntary programs should fail because 
of lack of local support. 
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RESTRICTIVE PRACTICES OF INDUSTRIAL UNIONS 


There was one more item I would like to comment on, Mr. Chairman, 
with your permission, and that is restrictive practices of industrial 
unions. 

This has become quite an important thing to us because we feel 
that through monopolies that are practiced by industrial unions we 
are deprived of the opportunity to do work that we have traditionally 
done, and that is in construction in large plants. 

While on the subject of restrictive practices may we suggest that 
this committee consider enacting appropriate legislation to prevent 
»owerful industrial unions from pressuring their industrial employers 
by strike or threat of strike to agree not to do their construction work 
by the time-honored contract method. We believe that such demands 
interfere with the basic American principle of freedom of contract 
and that an interference with this right should be declared an unfair 
Jabor practice and an unlawful restraint of tr: ade. 

To follow that on through, if an industrial union in a plant can hold 
the monopoly of excluding contractors from going into this plant to 
do any construction, if you follow that to the ultimate, they could 
eventually have a monopoly and control both the products coming 
into the plant and the product as it goes out of the plant. 

We feel that this is not the American w ay of doing things, and we 
would like to have legislation passed that that would be declared an 
unfair labor practice and that the industrial employer be given a right 
to do his construction as he sees fit and not be tied up by his industrial 
union because he wants to do it with contractors. 

May I say that we have every confidence in the wisdom and fairness 
of this committee and that when it has completed its study of this 
subject it will recommend legislation in the public interest. 

Again we wish to express our appreciation for this opportunity to 
appear before you. 

Mr. Chairman, I believe each of the members of this committee has 
received one of these little booklets that states the Associated General 
Contractors’ position on labor matters. It goes into the 10 points on 
featherbedding where labor has replied to our requests. 

I would like permission now to offer this for the record and ask that 
it be filed. 

Senator Kennepy. Yes; without objection. 

(The pamphlet referred to follows :) 


Tue AGC PosIrIon on LABOR RELATIONS AND LABOR LEGISLATION IN THE CONSTRUC- 
TION INDUSTRY 


AGC DEMANDS ACTION TO ELIMINATE WASTEFUL LABOR PRACTICES 


The following statement, isued February 10, 1958, by President Lester C. Rogers 
at the opening of the 39th annual AGC convention in Dallas, Tex., and recom- 
mended in the AGC labor committee report by Chairman Frank J. Rooney, was 
adopted as an official action by the convention : 

The construction employers of the Nation demand action from the building 
and construction trades unions in supporting the principle of giving the public a 
full day’s work in return for a full day’s pay. 

The Associated General Contractors of America has sought at the national level 
and at the local bargaining table to eliminate nonproductive, wasteful practices 


and to-hold wage increases to reasonable levels in line with productivity and the 
cost of living. 
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This association supports the appeals of the President of the United States 
to control unreasonable demands and to reduce inflationary tendencies. 

“Make work,” “featherbedding,” and other restrictive practices continue to exist 
and are increasing despite lip service repeatedly given by labor leaders to the idea 
of a full day’s work for a full day’s pay. 

The public interest is always at stake in the performance of the construction 
industry, and never more than now when construction is one of the main props 
in the national economy. 

The time for action is now. The time for talk and promises has passed. This 
vital matter can no longer remain buried in high level committee discussions, 
but must be acted on at the bargaining table. 

The Associated General Contractors of America, whose members employ the 
bulk of construction labor, calls on the building and construction trades depart- 
ment of the AFL-CIO, and each of its international union presidents, to act now 
to eliminate restrictive “make work” practices in construction, which are beneath 
the innate dignity of the American workman. 

The association appeals to industry as a whole and to the citizenry in every 
community to support this campaign to restore full productivity and to give the 
public full value for its investment in the construction of homes, schools, hos- 
pitals, highways, factories, defense facilities, and all the other structures needed 
for the progress’and security of the Nation. 


THIS IS LABOR’S REPLY 


Speaking to the same convention in Dallas with reference to the AGC president’s 
statement on labor productivity, Richard J. Gray, president of the AFL-CIO 
building and construction trades department, announced a statement of policy 
adopted by the department and called upon the association “for your help in 
carrying out these principles.” 

1. The selection of craft foremen or craft general foremen, over workmen of 
their respective crafts, shall be entirely the responsibility of the employer. 

2. The welding torch is a tool of the trade having jurisdiction over the work 
being welded. Craftsmen using the welding torch shall perform any of the work 
of their trade, and shall work under the supervision of the craft foreman. 

3. Workmen shall be at their regular place of work at the starting time and 
shall remain at their place of work until the regular quitting time. 

4. There shall be no limit on production of workmen or restriction on the full 
use of proper tools or equipment and there shall not be any task or piece work. 

5. Payment of excessive daily travel allowances or subsistence shall be dis- 
couraged. 

6. Jurisdictional disnutes shall be settled in accordance with the procedure 
established by the building trades department of the AFL-CIO or in special cases 
as agreed and established by two or more international unions, without inter- 
ruption of work or delay to the job. 

7. So-called area practices, not a part of collective bargaining agreements, 
should not be recognized nor should they be enforced. 

8. Slowdowns, forcing of overtime, spread work tactics, standby crews and 
featherbedding practices have been and are condemned. 

9. Stewards shall be qualified workmen performing work of their craft. There 
shall be no nonworking stewards. 

10. There shall be no strikes, work stoppages, or lockouts during the processing 
of any grievances or disputes in accordance with the manner prescribed in the 
local or national agreement. 

“There is our answer to you on this particular question,” Mr. Gray told the AGC 
convention. 
THIS I8 LABOR’S INSTRUCTION TO THE LOCAL COUNCILS 


BUILDING AND CONSTRUCTION TRADES DEPARTMENT, 
AMERICAN FEDERATION OF LABOR-CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D. C., February 17, 1958. 
Secretaries, Local and State Building and Construction Trade Councils Affilt- 
ated With the Building and Construction Trades Department, AFL-CIO. 
Dear Srrs and Brotuers: A committee of the department has been studying 
complaints from various sources concerning certain alleged practices which have 


been said to be detrimental to the best interests of the building and construction 
industry. 
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After full and careful consideration by the executive council of the department, 
this matter was referred to a meeting of the general presidents held on Feb- 
ruary 5, 1958, in Miami Beach, Fla. At the general presidents’ meeting, the 
following statement of policy was adopted: 


STATEMENT OF POLICY OF THE BUILDING AND CONSTRUCTION TRADES DEPARTMENT, 
AFL-CIO 


In reviewing various conditions in the building and construction industry, this 
department finds that there is need for a statement of policy regarding several 
matters that seem to disturb the basic principles of sound industrywide 
relationships. 

Accordingly, the building and construction trades department states as its 
policy the following declaration of principles and recommends strict adherence 
and cooperation by all segments of the building and construction trades industry: 

1. The selection of craft foremen or craft general foremen over workmen 
of their respective crafts shall be entirely the responsibility of the employer. 

2. The welding torch is a tool of the trade having jurisdiction over the work 
being welded. Craftsmen using the welding torch shall perform any of the 
work of their trade and shall work under the supervision of the craft foreman. 

3. Workmen shall be at their regular place of work at the starting time and 
shall remain at their place of work until the regular quitting time. 

4. There shall be no limit on production of workmen or restriction on the full 
use of proper tools or equipment and there shall not be any task or piece work. 

5. Payment of excessive daily travel allowances or subsistence shall be 
discouraged. 

6. Jurisdictional disputes shall be settled in accordance with the procedure 
established by the building trades department of the AFL-CIO, or in special 
cases as agreed and established by two or more international unions, without 
interruption of work or delay to the job. 

7. So-called area practices, not a part of collective-bargaining agreements, 
should not be recognized nor should they be enforced. 

8. Slowdowns, forcing of overtime, spread-work tactics, standby crews, and 
featherbedding practices have been and are condemned. 

9. Stewards shall be qualified workmen performing work of their craft. There 
shall be no nonworking stewards. 

10. There shall be no strikes, work stoppages, or lockouts during the process- 
ing of any grievances or disputes in accordance with the manner prescribed 
in the local or national agreement. 

All building and construction trades local unions throughout the country 
should strictly and conscientiously adhere to each and every one of the above- 
stated 10 points. Local building and construction trades councils should bring 
to the attention of this office alleged violations of the above statement of policy, 
giving full facts, so that corrective steps may be taken by appropriate affiliated 
international unions. 

Fraternally yours, 


RIcHARD J. Gray, President. 
THIS IS THE AGC POSITION ON LABOR LEGISLATION 


Commending the McClellan committee: The 39th annual convention of the 
Associated General Contractors of America, meeting in Dallas, Tex., February 
10-13, 1958, endorses the excellent work of the McClellan committee and states 
that corruption by irresponsible leaders and unscrupulous individuals, wherever 
found in any segment of labor or management, is to be condemned, and must be 
eliminated. 

Bringing unions under antitrust laws: The 39th annual convention of the 
Associated General Contractors of America, meeting in Dallas, Tex., February 
10-13, 1958, recommends to Congress that the Federal antitrust laws be amended 
to restore their application to labor organizations. 

Opposing compulsory unionism and supporting right-to-work laws: The 39th 
annual convention of the Associated General Contractors of America, meeting 
in Dallas, Tex., February 10-13, 1958, endorses and supports the principle that 
no one should be deprived of employment because of nonmembership in a labor 
organization, and urges the enactment of Federal and State legislation in support 
of this principle. 
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Supporting pending labor legislation: The 39th annual convention of the Asso- 
ciated General Contractors of America, meeting in Dallas, Tex., February 10-13, 
1958, endorses the principles contained in proposed labor legislation now pending 
in this session of Congress, which would: 

(1) Outlaw completely all recognition and organizational picketing. 

(2) Guarantee democracy in unions. 

(3) Require unions to file financial reports with an appropriate agency 
other than the United States Labor Department and make available such 
financial reports for public inspection. 

(4) Guarantee the right of secret elections and open union records and 
internal rules for inspection by the membership. 

(5) Permit suit to be brought by union members against union officials in 
Federal or State courts. 

(6) Require employers to report all financial dealings with unions, directly 
or through a third party, except as authorized by law. 

(7) Require an annual report on all health, welfare, and pension plans to 
an appropriate agency other than the Labor Department. 

(8) Remove the tax exemption of labor organizations when they engage in 
political activities. 

(9) Specifically, permit the payment of employer contributions to appren- 
tice-training trust funds in the building and construction industry. 

(10) Outlaw all strikes for new demands during the life of a labor 
agreement. 

(11) Remove the “no man’s land” between State and Federal jurisdiction 
over labor matters and give both State and Federal authorities concurrent 
jurisdiction to prevent illegal labor practices. 

Outlawing all secondary boycotts: The 39th annual convention of the Asso- 
ciated General Contractors of America, meeting in Dallas, Tex., February 10-13, 
1958, urges Congress to enact legislation oatlawing all secondary boycotts and 
closing the present loopholes in the secondary-boycott provisions in the Taft- 
Hartley law. The association emphatically objects to all proposals to relax 
existing secondary-boycott provisions in the construction industry. 

Opposing changes in non-Communist affidavit requirements: The 39th annual 
convention of the Associated General Contractors of America, meeting in Dallas, 
Tex., February 10-13, 1958, opposes any change in the Taft-Hartley law which 
would eliminate the present requirement that union officials file non-Communist 
affidavits. 

Applying court review to Davis-Bacon Act: The 39th annual convention of the 
Associated General Contractors of America, meeting in Dallas, Tex., February 
10-13, 1958, recommends passage of legislation which would grant court review 
of actions of the Secretary of Labor in the administration of the Davis-Bacon 
Act and related prevailing-wage laws. 

Opposing further extension of Davis-Bacon and 8-hour laws: The 39th annual 
convention of the Associated General Contractors of America, meeting in Dallas, 
Tex., February 10-13, 1958, opposes pending legislation which would extend the 
application of the Davis-Bacon Act to all Federal-aid highway construction and 
otherwise expand its coverage to include fringe benefits, and, further, opposes 
legislation which would extend the Federal 8-hour law to Federal-aid highway 
construction work. 

The AGC also— 

Seeks Federal legislation to curb vandalism: The 39th Annual Convention of 
the Associated General Contractors of America, meeting in Dallas, Tex., February 
10-18, 1958, again urges passage of legislation making it a Federal crime to 
damage or destroy construction machinery or equipment on Federal or Federal- 
aid projects, including the newly expanded highway program. 

Opposes restrictive demands of industrial unions: The 39th Annual Convention 
of the Associated General Contractors of America, meeting in Dallas, Tex., Febru- 
ary 10-13, 1958, opposes, as a matter of principle, the demands of industrial unions 
for agreements which restrict the freedom of industrial owners to perform their 
construction work by contract. 

Urges wholehearted compliance with jurisdictional settlement procedures: The 
39th Annual Convention of the Associated General Contractors of America, meet- 
ing in Dallas, Tex., February 10-13, 1958, again calls upon the international 
unions which are signatory to the national joint board plan for the settlement of 
jurisdictional disputes for their cooperation and renewed efforts to obtain com- 
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plianee by their local organizations with return-to-work orders of the joint board 
and full compliance with their no-strike pledge under the national joint board 


agreement. 
Mr. Rooney. That, Mr. Chairman, would conclude the formal part 
of my. statement. 


Senator Kennepy. Well, Mr. Rooney, I want to thank you. 
UNION-SECURITY ARRANGEMENTS 


Now, just to sum up in the area where your industry has a particular 
interest in legislation, as I understand it, you are in favor of permitting 
the unions in the construction trades to make union-sec urity arrange- 
ments without elections? 

Mr. Roonry. Where there is a history—— 

Senator Kennepy. Yes. 

Mr. Roonry. A tradition of bargaining, where the employer is in 
full agreement. We have many areas in the country where there has 
been a union agreement where we work union people. We are happy 
with it; we do not want it changed. Then we think we should be certi- 
fied, so that we would have the same privileges as we would had we had 
an election. If we could have an election, we would certainly have it, 
but it is impractical to have an election. So, we would like to be certi- 
fied without an election where there is a history of good relations be- 
tween management and labor. 


SECONDARY-BOYCOTT PROVISIONS IN S. 3099 


Senator Kennepy. Now, as I understand, you are opposed to the 
language at the bottom of page 3 of Senator Smith’s bill (S. 3099) in 
— to secondary boycotts ¢ 

r. Rooney. Yes, sir. We do not think that 

Senator Kennepy. That is— 





any strike or refusal to perform services occurring at the site of the construction, 
alteration, painting, or repair of a building, structure, or other work. 


Do you have any idea why that was recommended by the admini- 
tration ¢ 

Mr. Rooney. I do not have the slightest idea, Mr. Chairman. In 
our industry, a secondary boycott is more vicious than in many other 
industries that I know about. I mean if you want to go into why it is, 
I would be more than happy to tell you. 

For example, I am building a building here, and I am buying ready- 
mix concrete, and, because the men out at that plant are on strike, 
they picket my job. 

If I go to buy some millwork, doors or something like that, the car- 
penters can come along and say, “That was not made in a union shop. 
Weare going to picket ‘this job.” 


SECONDARY BOYCOTT IN CONSTRUCTION INDUSTRY 


A secondary boycett is a vicious thing in the construction industry, 
and especially where you have so many small people who cannot stand 
these secondary-boycott strikes. They just do not have the finances, 
and they do not have the resources to stand these sort of things. So, it 
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really hurts them. But I have no idea why they would want to make 
construction something different than everybody else. 

As I say in here, I do not know what a good secondary boycott is, 
Mr. Chairman. I have not the slightest idea how it could be a good 
secondary boycott. Actually, it will work to the detriment of unions 
in many instances. 

We have in this country many areas where the workers do not want to 
be represented by unions, so they have what they call open shops. 
Well, if we have an open-shop contractor, he might be using a union 
subcontractor, but if you come into this sort of thing he is definitely 
not going to use anybody but open-shop subcontractors, and it would 
work to the detriment of some union subcontractors. 

Senator Kennepy. If it is agreeable to Senator Ives, I would like to 
have Mr. Michael J. Bernstein, of the minority staff, give you an expla- 
nation of why, in the 1954 act, the administration made the recommen- 
dation, and then I would like to hear your answer to that Mr. Rooney. 


THE ADMINISTRATION’S POSITION 


Mr. Micnart J. Bernstern. Well, in 1954, the administration made 
an identical recommendation, and the bill reported out of the com- 
mittee, I think, was practically identical in language with the present 
administration bill. The justification was that two or more emplovers 
engaged at a common building site are regarded, even though they 
may be legally independent, as a single employer for the purpose of 
that particular project. In other words, it is a joint or common ven- 
ture. And, therefore, it was felt that economic action taken against 
one is justifiably taken against all because they are not to be regarded 
as separate contractors, even though legally they are separate, but 
engaged in common or joint venture. That was the justification for 
the recommendation. 

Senator Kennepy. All right, Mr. Rooney. 


INDEPENDENT AND JOINT VENTURERS 


Mr. Roonry. Thank you, Mr. Bernstein. We have been through 
that many times, Mr. Chairman. The proponents of this take the 
attitude, as he has just explained. take the position, that when I as a 
general contractor make an agreement and sign a contract with an 
independent plumber to do the plumbing on a project that I am build- 
ing we become joint venturers. Actually, we do not. 

T can go in as a joint venturer with another contractor where to- 
gather we bond a job, whether together we finance the job, where to- 
gether we are responsible for the job, responsible for what goes on with 
the job. But as far as my relationships with the plumber, with the 
electrician, or with the plasterer, or with any other of the subtrades 
that we might decide to contract with, he is an independent contractor 
and I am, too. You never marry the two of us. On this job I will 
have one plumber, on the next job another, on the next. job another. 

Now, I am not going to try to be responsible for all of the labor 
relations of every contractor that. I may do business with. 

The objection seems to be that I as a union general contractor might 
hire a nonunion subcontractor. Well, that is, IT guess, possible, but 
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any general contractor who has been at this business any time at all 
would realize that when he made a contract with a nonunion contractor 
he would just be buying himself into a lot of problems and troubles. 
So that does not occur. 

Now, as far as being a joint venturer, we are not joint venturers. 
And.this language in this bill will not stop anything that they are 
trying to do here. 

Senator Kennepy. Well, it says on page 4: 

* * * several employers who are in the construction industry and are jointly 
engaged as joint venturers * * *. 

Mr. Rooney. Page 4 of what is this? 

Senator Kennepy. I am referring to Senator Smith’s bill, which is 
S. 3099, page 4, line 3. It would be a question of how you would 
define “joint venturers.” 


DEFINITION OF “JOINT VENTURER” 


Mr. Roonry. Let me explain a joint venturer. Say there is a very 
large job coming out, and maybe I have used up part of my bonding 
ability. Maybe I do not have enough financing. Maybe I do not 
have enough experience in this particular type of a building. I go in 
with another contractor who has what I am missing. 

IT have a joint venture going now at Miami, Lehigh-Portland 
Cement Co., with two other contractors. They wanted me in there 
because I had local connections and my labor relations were right, so 
they used me for that part. Walsh had done a lot of this. It isa 
specialized building. x cement plant is a specialized building. He 
had done a lot of that So between us we have a joint venture. I am 
responsible for the upset price, the guaranty price. I have to bond 
my share of it. I have to finance my share of it. It is one contractor 
acting for joint venturers, acting for several contractors But the 
relationship between subcontractor and general contractor is alto- 
gether different, Mr. Chairman. There is no marriage in there at all. 


JOINT VENTURER A SINGLE EMPLOYER 


I need plumbing done on my jobs just like I need to buy steel, and 
1 make a contract to supply me with steel. I make a contract with the 
plumber to supply me with plumbing fixtures. However, the plumber 
has to have labor in there to install the material that I buy from him, 
but he is still not a joint venturer of mine. He is a contractor of mine, 
just like I am a contractor of the owner. 

You see, a joint venturer is a single employer. When I have a joint 
venture with another general contractor, we act as one unit, and we 
hire carpenters, we hire our own people, and they all work for this 
one. With the subcontractor I never have anything to do with the 
relationship of that plumber and his union plumbers. That is allhis. 
I do not have anything to do with that. 

So when you try to compare the two of them, we are not joint 
venturers. We are independent contractors with our own labor poli- 
cies. We negotiate independently. The plumber will negotiate with 
his plumbers, the electrician with his electricians. 
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WORKING CONDITIONS OF SUBCONTRACTOR 


Senator Kennepy. But you have some responsibility for the work- 
ing conditions of the subcontractor in such an enterprise, I would 
think, have you not, Mr. Rooney? It is not a matter of complete in- 
difference to you what the labor policy of the subcontractor is? 

Mr. Rooney. Oh, no. 

Senator Kennepy. Because it may affect the price you get 

Mr. Roonry. That is right. 

Senator Kennepy (continuing). And other things. 

Mr. Rooney. It is very important to us, Mr. Chairman, in that the 
general contractor is responsible for the entire project, and if there 
are labor problems with a plumber that affects his job, his entire job, 
he is definitely interested in that. 

So, as I say, as a matter of practice, we would try to do business 
with somebody who has fairly good public relations with their unions 
or labor relations with their unions so that we will not, in turn, have 
trouble on our own job. 

A general contractor would be foolish to go out and make a con- 
tract with a plumber who he knows is off fighting on the side with his 
union or his people, wether it is union or nonunion plumbers, and 
who cannot get along with plumbers, and to bring that man on and 
upset the labor policy of the entire job. As I said before, we have 18 
different crafts that come on our jobs. 

Senator Kennepy. You employ only union people, do you? 





FLORIDA “RIGHT-TO-WORK” LAW 


Mr. Rooney. Yes, sir. By choice. We in Florida have a “right-to- 
work” law. We feel that every employee should have the right to say 
whether he does or does not want to be represented by any group 
unions, probably. In our area, and in my particular business, I think 
it is to my advantage to do business with union labor, for many 
reasons. 

We have a pool. You see, in the construction business today we 
might be working 10 laborers, and we might start a new job where we 
need 40 laborers or 150 laborers. Unless we have a pool that we can 
call on to get fairly experienced construction laborers or mechanics 
or skilled craftsmen, it would be impossible for us to try to advertise 
or try to go out on the street and try to find them. So we need the pool. 

Senator Kennepy. Are all the subcontractors with whom you do 
business unionized too ? 

Mr. Roonry. Yes; for the same reason. If I give them a job today, 
they may have to have 20 plumbers tomorrow, and it would be impos- 
sible—— 

Senator Kennepy. Where do they get their employees ? 

Mr. Rooney. Sir? 

Senator Kennepy. When they need 20 plumbers, where do they get 
them? 

UNION POOL OF PLUMBERS 


Mr. Rooney. From the pool, which is the union. 
Senator Kennepy. In other words, you call the union to send over 
the plumbers? 
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Mr. Rooney. Yes, sir; as a general practice. But we have the right 
to reject. And we think that the employer should be the person who 
would decide how many men he needs and what type of men he needs. 

Senator Kennepy. Do you think, based on your experience, that if 
you subcontracted to a nonunion employer you would have any diffi- 
culty in your job? 

Mr. Rooney. Yes, sir. 

Senator Kennepy. You would? 

Mr. Rooney. Yes, sir. 

Senator Kennepy. What would happen ? 

Mr. Rooney. Well, as a practical matter, they would just decide 
they would walk off the job. Now, they can strike, if you go through 
with this on a secondary boycott. 


RECOMMENDATION OF THE ADMINISTRATION : S. 3099 


But, as I say, Senator, in doing business, in reality, no general con- 
tractor is going to knowingly get himself into that kind of a switch. 
Most general contractors either decide that they are going to be one 
way or the other. If the area is open shop or union they decide 
whether they are going to be one or the other. 

But a general contractor or any businessman who would try to mix 
labor policies would just be asking for trouble, in my opinion. I think 
you ought to be either one or the other. And that is up to him which 
he wants to be, or it is up to his men whom they want to represent 
them. If the men that he is working in this particular area do not 
want to be represented by a union, I think they have that right not to 
be represented. 

Senator Kennepy. But you would not do business with them ? 

Mr. Rooney. In our area all the men decided that they wanted to 
be represented by a union, so we work union and have contracts with 
the different unions, because the men in that particular area have 
decided that they want to be represented by unions. 

Now, if you go into another area where the workmen decide that 
they do not want to be represented by them, then I do not think they 


should be forced to. And under our right-to-work law in the State of 
Florida we have no problems at all. 


TROUBLE WITH SECONDARY BOYCOTTS 


Senator Ives. I would like to carry the thing on a little further, 
Mr. Chairman, and ask the witness if he has ever had or been troubled 
himself with any secondary boycotts. He described his own position 
and his own conditions in respect to his own operation, I assume, here. 

Have you ever had any trouble with secondary boycotts? 


Mr. Rooney. Not as such, sir, but the secondary-boycott ban. still 
applies to us. 


Senator Ives. Iunderstand that. _ 
Mr. Rooney. Now, if you start taking us out of the secondary-boy- 


cott protection of the Taft-Hartley Act, yes, I think we would have 
trouble right away. 


Senator Ives. Then you would have trouble right away ? 
Mr. Roonry. Indeed. I am sure of that. That only follows. 
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Senator Ives. Well, I heard what you said before. I was just curious 
about your own situation. 

Mr. Rooney. Yes, indeed. 

Senator Ives. That is all I have. 

Senator Kennepy. Well, I want to thank you, Mr. Rooney. This is 
an important matter, and we are particularly glad to get your testi- 
mony, particularly on this question of the secondary-boycott and 
union-security arrangements, which definitely will be an area for 
consideration. 

So I want to thank you very much. The subcommittee will study 
your recommendation very carefully. 

Mr. Rooney. Thank you very much. 

Senator Kennepy. The Chairman of the National Labor Relations 
Board. 

We are glad tosee you. 

From our exchange of letters I realize your reluctance to testify on 
these bills, and we will endeavor not to take you into any area into 
which you are reluctant to go. You feel free to tell the aaaiaiten 
if at any time we get into such questions, and we will respect your 
position. 

Mr. Leepom. Thank you, Senator. 


STATEMENT OF BOYD LEEDOM, CHAIRMAN, NATIONAL LABOR 
RELATIONS BOARD 


Senator Kennepy. Have you any general thoughts you would like 
to give us on this question of the Board’s procedures, how they might 
be speeded up, and what the problems are as far as workload and so on 
are concerned? Then we can get into more specific matters. 

Mr. Lerpom. There are several things I might say that would save 
some time. 

DELAY IN LABOR-DISPUTE DECISIONS 


Weare as concerned as I know the Congress is about delay in getting 
out decisions in labor disputes. That is a problem that has been with 
the Labor Board from the beginning, and I can assure you with the 
utmost sincerity that that is one of our major concerns from day to day. 

I want to say a thing or two, though, that put the problem in a little 
better perspective than some people may realize. 

When we talk about the time lapse in getting an election case de- 
cided, for instance, we are really talking about 11 percent of the de- 
cisions. The other 89 percent are handled quickly. 

The 11 percent that cause this seemingly long delay are subject to 
all sorts of tactical delays due to the positions of the litigants. In one 
case it might be that the company thinks it has the union on the run 
and so they take advantage of every possible provision in our rules 
and regulations and in the statute to keep the thing going as long 
as they can. In another situation the union might feel that it needs 
time to improve its organization within the plan, and they will do in 
this case exactly what the company did in the other case. And each 
complains bitterly about the tactics of the other. 
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ALL DELAYS NOT FAULT OF BOARD 


So that I mean to say that all of the delay is not the fault of the 
Labor Board. It is almost an unavoidable delay wherever you have 
set up regulations to control people’s rights. When they get into 
a contentious area, they take advantage of all the provisions, and 
delay ensues. 

Now, in the complaint cases, the unfair labor practice cases, when 
we talk about this long delay we are talking about roughly 22 percent 
of the cases. The other 78 percent get handled with expedition. 

So the problem probably is not as bad as it seems on the surface 
to people who do not understand fully that part of it. 

Senator Ives. Mr Chairman, may | interrupt there ¢ 

Senator Kennepy. Yes, sir. 

Senator Ives. Mr. Chairman Leedom, may I ask a question there? 
Has not your caseload increased quite a lot ¢ 

Mr. Leepom. The caseload has had a remarkable increase. It has 
gone up to the point now—and this is a sudden thing, unheard of in 
our history—where our intake now has reached a thousand cases a 
month, which is about double the normal high level previous to this 
sudden increase. And that, of course—— 


INCREASE IN CASELOAD OF NLRB 


Senator Ives. Is that not going to cause you some delay? This 22 
percent you talk about in unfair labor practice cases is likely to 
step up on that basis, is it not ? 

Mr. Leepom. That is right. This increase in our work load presents 
areal problem. We were having difficulty keeping a normal backlog 
with the normal flow of cases under our present appropriation. Now, 
then, with this tremendous increase, we really have a problem. 

We are doing things continually to try to improve our operation. 

Senator Ives. I was not at the Appropriations Committee meeting 
when the supplemental appropriation for your agency was under con- 
sideration. Did they take care of that matter about which we talked ? 

Mr. Lerepom. No, sir. That has not been taken care of yet. That 
has not been taken care of. But it is a certain thing that if the Labor 
Board is going to be able to keep up with its load as well as it has been 
doing there is going to have to be more money allowed to us under our 
present flow of cases. 

Senator Ives. You know there has been some criticism leveled at 
you people because you do not take enough cases on account of the 
“no man’s land.” Do you remember the dissertation we had on that 
subject ? 

Mr. Lerpom. Yes, sir. 


NEED FOR INCREASED APPROPRIATIONS FOR NLRB 


Senator Ives. I think if we get any labor legislation through at all, 
that will be taken care of by the legislation, but it would not take care 
of you. As I recall, the budget authorization for you is $9,600,000. 
Is that it? 

Mr. Lerepom. Yes, sir. 
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Senator Ives. And you need a million and a half more in order.to 
take on 20 percent extra, which would be all you can take on of the 
cases now in “no man’sland”? Isthat it? 

Mr. Lexepom. Senator, the situation is worse than that. 

Senator Ives. It has become worse ? 

Mr. Leepom. It has become worse. 

Senator Ives. I think that was your testimony when I asked you 
before. 

Mr. Lxepom. Yes, sir. We would need roughly another million 
and a half on top of the $9,600,000 to keep us in about the same posi- 
tion in performance with our present workload without reducing our 
standards. Now, that extra million and a half, that first million and 
a half, would take care of this, as nearly as we can estimate, sudden 
increase. 

Senator Ives. The increased caseload ? 

Mr. Lerepom. Yes, sir. 


REDUCED STANDARDS MEANS HEAVIER CASELOAD 


Now, then, there is still the question of “no man’s land,” and accord- 
ing to our best estimate, if we were to reduce our jurisdictional stand- 
ards, which means that we take on more cases, if we were to do that 
now, the indications are from our very careful study that it would 
cost roughly another million and a half a year to absorb 20 percent 
only of the cases—no, 20 percent of our present workload. The extra 
cases we would get by reducing the standards according to the tenta- 
tive plan we have in mind if we should do it. : 

Senator Ives. Let me get this straight. Your present workload 
would increase 20 percent # 

Mr. Lerepvom. Correct. 

Senator Ives. Is that right? 

Mr. Lezpom. Yes, sir. 

Senator Ives. How many of the cases in “no-man’s land” could you 
take on that basis? 

Mr. Leepom. That is an impossible thing to determine. 

Senator Ives. You do not know? 


“NO-MAN’S LAND” PROBLEM UP TO CONGRESS 


Mr. Leepom. We do not know, but we do know there would still 
remain a “no-man’s land” even if we reduced our standards to the ex- 
tent we think might be feasible. There still would be a “no-man’s 
land.” So there still would be a congressional problem—how to 
handle this area. 

What I mean to say is—and the Supreme Court recognized this in 
the Guss decision—we can do a little bit toward absorbing the “no- 
man’s land” area, but the real problem there is with Congress, even if 
we reduce our standards. 

Senator Ives. You have seen the legislation which has been intro- 
duced. I think there are at least three bills on that subject. Which 
one do you prefer ? 

Mr. Lerpom. Senator, that gets into a highly controversial area 
where I think it may be unwise for me to state a preference. 

Senator Ives. I do not want to put you on the spot. 
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Mr. Lerepom. No. 

Senator Ives. I know your position. 

Mr. Lerpom. I think you understand why, sitting there adjudicating 
cases day to day and with great controversy raging over the jurisdic- 
tional question, States’ rights against Federal rights, it seems to me 
that if Is ers on that I will be alining myself with one side or the 
other on the issue, and then the other side will feel that our future 
determinations are not according to law but as to what my opinion 
was as to what the law should be. 


THE GUSS DECISION 


I can say this, though, Senator, I think safely : In the Guss decision, 
in which the Supreme Court determined for sure that there was a “no- 
man’s land”—that is, that States did not have jurisdiction where we 
rejected it—the Board was required to file a brief on this issue as to 
what the present law really provides. That is, did the Federal act 
really preempt totally this area of labor disputes, or do the States still 
have jurisdiction where we fail to exercise our jurisdiction? That 
was the question before the Court. 


CONFLICT WITHIN NLRB 


The Board was asked to file a brief, and we did. The Board split 
up in three directions as to what the present law actually provided 
with respect to preemption. One member took the position that there 
was a total preemption by the Taft-Hartley Act. That is what the 
Supreme Court held. 

Two members of the Board—another segment of the Board—took 
the position that the act did not actually totally ] sreempt jurisdiction 
to the Federal Government and that where the abot Board rejects 
its jurisdiction that the States could step in and assert their jurisdic- 
tion, but that they would have to respect Taft-Hartley rights and in 
their adjudication they could not determine any problem i in a way 
that would conflict with Taft-Hartley rights. 

A third segment of the Board took the position that there was not 
total preemption and that where the Board did not exercise its juris- 
diction the States could step in and the States could adjudicate ac- 
cording to their own law and according to the machinery that they 
had in operation at the time. 

Senator Ives. How many voted that way ¢ 

Mr. Leepom. One voted that way. 

Now, that gives you an idea as to the conflict within the Board on 
what, may be the law, what they thought it was. 


LEGISLATION ON “NO-MAN’S LAND” PROBLEM 


Senator Ives. Well, of course, to go back to an on phrase that has 
been shopworn over many years, I think we are faced with a condi- 
tion and not a theory. We have this condition facing us. We have 
got. to resolve it. It requires legislation. 

Now, whether we are going to be able to get legislation or not 
remains to be seen. But, in any case, the legislation we have is going 
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to have to enable the States and the Federal Government, between 
them, to cover this area. 

Mr. Lexpom. I think, Senator, I would like to say this: I think 
that maybe the biggest problem confronting labor-management rela- 
tions today—to get something done to give somebody jurisdiction 
over that area where 

Senator Ives. I think that is far more important than the legal 
side. Of course, I am not a lawyer and you are a distinguished jurist 
yourself. 

Mr. Lerpom. Well 

Senator Ives. I do not know why I should be talking to you on 
that, but that is the way I feel personally. 

Mr. Leepom. I agree with you that we have a condition. We 
should not be too theoretical about it. Something should be done 
to give somebody jurisdiction where the Labor Board just cannot 
exercise it. 

Senator Ives. Pardon me, Mr. Chairman. 

Senator Kennepy. Go right ahead. 








ALLEGATION AGAINST GENERAL COUNSEL 


Senator Ives. While I am at it, it has been alleged that the General 
Counsel is including in his count of complaints filed with the Board 
informal discussions held in the regional offices which were not. pre- 
viously included as actual complaints. Is that true ?¢ 

Mr. Leepom. I will tell you what 

Senator Ives. Is the General Counsel here ? 

Mr. Leepom. The General Counsel is not here. He is going to 
testify. I know so little about that operation that—— 

Senator Ives. I guess we had better wait until he comes. 

Mr. Lerpom. I think it would be better if he testified about that, 
because I have no exact information. That is strictly within his part 
of the operation. 

Senator Ives. All right. 

Before I get through with you, I would like to ask one more ques- 
tion about “no-man’s land.” 

Mr. Leepom. Yes, sir. 





RECOMMENDATION FOR $3 MILLION INCREASE FOR NLRB 


Senator Ives. Do you recommend that the Congress in its appro- 
priation step up that $9,600,000 which is authorized by the budget—— 

Mr. Lerepom. Yes, sir. 

Senator Ives. Another three million? That would be $12,600,000. 

Mr. Leepom. Yes, sir. 

Senator Ives. You recommend it; do you? 

Mr. Leepom. I recommend that. 

Senator Ives. That would enable you to do a very good job? Is 
that right? 

Mr. Lerpom. We certainly can make a good, healthy approach to 
the workload under that appropriation. We can not possibly do it 
the way we are. 

Senator Ives. You know what I told you when you appeared before 
the Appropriations Committee that first time. 
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Mr. Lrepom. Yes, sir. 

Senator Ives. I think the Congress is responsible for the difficulties 
with which you have been confronted, largely. 

Mr. Leepom. I appreciated that. 

Senator Ives. We have been penny-wise and pound-foolish where 
you are concerned. And I would just like to get that straight for 
‘when the thing does come up. It is pretty hard to ride over a budget 
authorization, you know. 

Mr. Lerevom. I know it is. I know it is very difficult. 

Senator Ives. The House did not even get it up that much. Was 
theirs $8 million or something like that ? 


BUDGET RECOMMENDATION AND HOUSE ACTION 


Mr. Leepom. The House did not give us the full amount the Presi- 
dent recommended. The House gave us for this next fiscal year ex- 
actly what we had this fiscal year. 

Senator Ives. What was that ¢ 

Mr. Lrepom. I am sorry | cannot give you that exact figure. 

Senator Ivers. I think it is coming now. 

Mr. Leepom. Yes. The President’s recommendation for our next 
fiscal year was $9,985,000, and the House action on that reduced the 
figure to $9,834,800. 

Senator Ives. That is the budget ? 

Mr. Lreenom. That is the budget that the House recommends. 

Senator Ives. What was the budget authorization ? 

Mr. Leepom. You and I have been dealing in inexact figures up to 
this point, but we were not far off. The 1958 appropriation for us 
was $9,834,800, which is exactly the House recommendation now for 
1959. 

Senator Ives. And that is the budget authorization for this year? 

Mr. Lerpom. Well, the 

Senator Ives. For this coming year ? 

Mr. Leepom. Well, the budget authorization for this coming year, 
of course, is not yet determined. That is not fixed. At the moment 
the latest action, the latest official action that I know about, is this 
House recommendation of $9,834,800. 





$3 MILLION MORE NEEDED TO HANDLE GREATER WORKLOAD 


Senator Ives. Well, that apparently is $3 million short 

Mr. Leepom. That is—— 

Senator Ives. Of what you need. 

Mr. Lerepom. That is $3 million short of what we need to have a 
reasonable chance to handle our anticipated workload and reduce our 
standards somewhat. 

Senator Ives. Thank you very much. 

Thank you, Mr. Chairman, for letting me take all this time. 

Senator Kennepy. That is perfectly all right. Have you anything 
further? 

Mr. Leepom. I do not think of anything further. 


Senator Kennepy. Let me ask you some further questions. 
Mr. Leepom. Yes, sir. 
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AVERAGE LAPSED TIME IN PROCESSING CASES 


Senator Kennepy. On the time elapsed in processing unfair labor 
practice and representation cases in fiscal 1956 and 19: \7, these sta- 
tistics coming from the Administrative Statistics Branch show—and 
these are averages—that from July to December of 1957 the total 
days in unfair labor practice cases were 457 days. I guess the average 
date for filing a complaint is 103 days. From complaint to close of 
hearing is 45 days. From close of hearing to intermediate report is 
68 days. From intermediate report to Board decision is 241 d: ays. 
That is a total of 457. 

Mr. Lrxepom. Yes, sir. 

Senator Kennepy. That is the time the average unfair labor prac- 
tice case took to settle. 


FIGURES RELATE ONLY TO CONTESTED CASES 


Mr. Leepom. That, Senator, is the average of the roughly 22 per- 
cent that get contested, that are contested. 

Of course, if we should bring in to the figure those cases that issue 
expeditiously, that would come way down—that is, the 78 percent 
that move quickly. But this is the figure for contested cases. 

Senator Kennepy. Contested c: ses! 

Mr. Leepom. Yes, sir. 

Senator Kennepy. That is an awfully long time, is it not? 457 days 
as an average? 

Mr. Leepom. Yes, sir, it is. 

Senator Kennepy. A year and a half to wait in an unfair labor 
practice case? 

Mr. Leepom. It is long. 

Senator Kennepy. Are there any legislative changes that you can 
suggest, aside from additional appropriations, that would speed this 
up? 

Mr. Leepom. Yes, I think there are some that I favor. I will sug- 
gest one. 

Senator Kennepy. We are not holding you to it. We just want to 
try to get some ideas. 

Mr. Leepom. Yes. The difficulty is that if I say something the 
unions do not like, then the unions think, “Well, we knew that was the 
way he felt all the time.” If I say something the companies do not 
like, they will say—well, I mean we are getting it from both sides 
continually. 

NLRB ORDERS NOT SELF-EXECUTING 


But here is one thing that takes time. We come out with a final order 
requiring, we will say, both the union and the company to reinstate 
an employee and give him back pay. And they do not like. Neither 
likes it. So they just sit there and do nothing. Our order is not 
self-executing, so to speak. We cannot proceed against them with 
contempt. We have to take them into court and get an enforcement of 
our order. 

Now, that is not so with all agencies. Some of them have self- 
executing orders, so to speak. It is like the final judgment, unless the 
parties themselves choose to appeal from it. In some of our regula- 
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tory agencies the burden is on the litigant, if he does not like the 
final order of the agency, to take it to court and prove it wrong. With 
us, they sit there and we are burdened with a great mass of enforce- 
ment proceedings to take recalcitrant litigants into court first. 

Then they get a court decision that the Labor Board was right to 
do this. And they sit there. And then we proceed against them with 
contempt. 

Now, then, I do not know how controversial that thing may be, and I 
will just throw it in for consideration as to whether or not it should 
be that way or whether it ought to be some other way. 


ADDITIONAL TIME TO OBTAIN ENFORCEMENT 


Senator Krennepy. So, after the total 457 days have elapsed, you 
then, of course, in order to get the enforcement of an unfair labor 
practice decision, have to take them to court ? 

Mr. Lrepom. Yes, sir. 

Senator Kennepy. How long does that average? 

Mr. Leepom. I am sorry I do not have that figure. We can supply 
you with that Iam sure. 

Senator Kennepy. What did you say? 

Mr. Lerpom. I do not have that figure with me. 

Senator Kennepy. But it is some months? 

Mr. Lerpom. Well, it is, yes. It is some months. I do not know 
what it would be on the average. 

Senator Kennepy. So that there is a pretty good chance that from 
the filed complaint to the final enforcement of the Board’s decision 
it may take 2 years. ? 

Mr. Lerpom. Yes, sir. 

Senator Krennepy. Of course, that is an awfully long time and 
permits this situation to fester. 


NLRB POWER TO ENFORCE DECISIONS 


[ would like to have you consider this some more, and perhaps you 
can get in touch with us again. But your only suggestion would be 
to give the Board power to enforce its decisions? Is that correct? 

Mr. Lrepom. That is the thing I have been mentioning, yes. 

Senator Kennepy. That, of course, might save the half-year in 
which you might be involv: ed in court action. But what suggestion 
have you got to close up the 457 days? Are there any procedural 
ch: ingestha at you could do administrativ ely or any legislative changes 
that would he ‘Ip you get quicker action ? 


NO LEGISLATION SUGGESTED IN AREA OF UNFAIR LABOR PRACTICES 


Mr. Leepom. In the area of unfair labor practice cases, at the mo- 
ment I do not know what legislation to suggest to speed that up. 
The difficulty is that, however we change the law to make an apparent 
improvement, litigants in contentious cases are going to find ways, 
new ways under the new regulations, to delay. 
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EMPHASIS ON EXPEDITIOUS HANDLING OF NLRB CASES 


But within our own agency we are doing some things continually. 
Nothing very startling. But we put emphasis on the expeditious 
handling of our cases during the past year, and we brought that figure 
down somewhat. 

In that connection we made a careful study to clear up the compli- 
cations in our contract bar rules and principles. ‘That is in the process 
of production now, and we are confident that will help some. 

We also are having a management survey made of our operation 
which has been authorized by the Bureau of the Budget, and we hope 
that out of that will come suggestions that may be helpful in speed- 
ing up our processes. 


ABOLITION OF NON-COMMUNIST AFFIDAVITS WOULD SAVE CASE HANDLING 
TIME 


Senator Kennepy. Well, Judge, what about dropping the non-Com- 
munist affidavit? Would that—aside from the legal desirability, 
which I do not have to comment on—save some time ? 

Mr. Lerepom. It would save some time. I think we are through with 
the worst part of that, the time-wasting part of that. And whatever 
time is consumed now with it, I think the delay is not necessary. It 
is not worth it. 

Senator Kennepy. Now in representation cases, here are some sug- 
gestions which have been made: 

Eliminate joint conference between the parties as a routine 
procedure. 

I guess you have more or less adopted that in essence; have you 
not ? 

Mr. Leepom. Yes; that has been. 


SCHEDULING REPRESENTATION CASES 


Senator Kennepy. Now No. 2 says to systematize the scheduling 
of representation hearings so that dates for hearing can be assigned 
immediately on request by the field examiner. 

Mr. Leepom. I guess maybe that has been. 

Senator Kennepy. Reduce internal processing of final investigation 
report to eliminate routing and intensive review on the legal side of 
the regional office. Have you any thoughts on that? 


FIELD OF OPERATIONS 


Mr. Leepom. Well, it might be there is room for improvement there. 
I presume the contention back of that would be that there is too much 
checking of the legal aspects, and I presume to expedite the decision 
in cases maybe some of that should be eliminated. That operation is 
a field operation about which the General Counsel may be able to give 
you more information than I am. 

Senator Kennepy. Devise a stipulation form as possible substitute 
for hearings if the parties are amenable. 

Mr. Leepom. Will you please read that again ? 
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STIPULATION FORM IN PLACE OF HEARINGS 


Senator Krennepy. Devise stipulation form as a possible substitute 
for hearings if the parties are amenable. 

Mr. Lerpom. Well I think we do that now. I think we follow that 
pract ice, 

Senator Kennepy. Of using a stipulation form ? 

Mr. Leepom. Yes. Yes; I think we do. I am not sure I get the 
import of the question, but we use stipulations now for elections and 
other factual disputes where the parties are willing to enter into 
them. 

PREHEARING ELECTIONS 


Senator Kennepy. Now what about reinstating the prehearing 
election ¢ 

Mr. Leepom. I think that ought to be considered. TI think that that 
is worthy of consideration. 

As you know, the law now holds us to that. We must hold a hearing. 
We cannot eliminate the hearing ourselves in a proper situation. The 
law is so written. So there would be a problem as to whether or not 
Congress wants to change that. 

And bearing on the advisability of a change, I might say that we 
have quite a few cases come through where the parties insist on a 
hearing which we treat as “no issue” questions. We cannot see any 
real dispute in many of the cases that come to us—indicating that 
maybe a hearing serves as a means of delay only. 


MORE AUTHORITY FOR REGIONAL DIRECTOR 


Senator KenNepy. What about making the regional director the 
effective end point with respect to all issues in dispute in representa- 
tion procedures, subject only to limited right to appeal to the National 
Board ¢ 

Mr. Leepom. That would have some advantages, some disadvan- 
tages. The disadvantage would be that it would be difficult to keep 
our between 20 and 30 regional directors operating according to a 
uniform pattern. But there may be offsetting advantages to that 
operation. 

Senator Kennepy. You have no final opinion on that ? 

Mr. Lerpom. No; we have no plan of putting that into effect. 

Senator Kennepy. po you find it objectionable’ 

Mr. Lrepom. Well, I cannot even say what I myself think about 
that, and certainly I aa not speak for the Board. But I can see 
enough problems that we would have to consider it carefully. 

Senator Kennepy. I have just two more questions, and then I will 
turn it over to Senator Morse. 


REDUCING BACKLOG AND SPEEDING UP PROCEDURES: APPROPRIATIONS 
WOULD HELP 


Do you think that even if Congress gave you the extra $3 million, 
as the Board finally has to make 1 the decision in most of these cases, 
you would really be able to make a dent not only in your backlog but 
also in speeding up your procedures? 
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Mr. Leepom. Yes, I think so. 

Senator Kennepy. Final decision comes to you people in these diffi- 
cult cases. 

Mr. Lexepom. Yes. 

Senator Kennepy. With a speedup down below would you be able 
to handle many more cases? 

Mr. Lrepom. Yes; we could improve our operation somewhat, 
although the $3 million would really just take care of the increased 
load that would be coming upon us. 

Senator Kennepy. It would have no effect on the backlog ? 

Mr. Leepon. It really would not be adequate to enable us to make 
any great reduction in the time it takes us now to decide the average 
case. 

Senator Kennepy. Senator Morse? 

Senator Morsg. What about Senator Ives? 

Senator Kennepy. He has already asked some questions. Then we 
can go around again. 

Senator Morsr. Will you watch my time? 

Senator Kennepy. Yes. 

Senator Morse. I have a rather extensive list of questions. 

Judge, I am very pleased to have this opportunity to discuss with 
you some of the problems of the Board. I am anxious to see what 
we in Congress can do in the way of being of help to the Board in 
working out any improvements in Board case eae 


“NO-MAN’S LAND” AND CUMULATIVE STANDARDS 


The first subject I want to raise is this subject of “no-man’s land” 
and the jurisdiction of the Board. 

On page 8 of your 1957 Annual Report you set forth the criteria of 
jurisdiction in nonretail enterprises and retail services enterprises. 
Am I correct in my see Bs’ te that those criteria are not cumu- 
lative ? 

By that I mean this: Let’s take nonretail enterprises. In summary 
your current standards require: Direct outflow of $50,000; or indirect 
outflow of $100,000; or a direct inflow of $500,000; or indirect inflow 
of $1 million. 

Suppose that a given enterprise had $45,000 direct outflow, $95,000 
indirect outflow, $495,000 direct inflow, and $ $1,000 less than a million 
for indirect inflow, and that it does not meet any one of the criteria 
completely. Would the Board take jurisdiction ? 

I believe that, in 1950, you will recall, the Board did cumulate per- 
centages from each of the criteria, but my understanding is it stopped 
the cumulating process and took the position that unless an employer 
met at least one of these criteria completely the Board would not take 
jurisdiction. 

DIRECT AND INDIRECT OUTFLOW 


Mr. Lerpom. I think, Senator, this may answer the question as I 
understand it. Under our present application of our standards, we 
would consider together the direct and the indirect outflow, but we 
would not—and I think this is the point that may be in the question— 
we would not consider the inflow with the outflow, which would be a 
change over the 1950 practice. 
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Senator Morse. Well, let’s take a typical company, A, that has direct 
outflow of $45,000, indirect outflow of $95,000. Would you take juris- 
diction ? 

Mr. Lerpom. Yes, sir; we would. Because the two added together, 
being both in the outflow area, would meet the $100,000 outflow. And 
we regard the outflow of $45,000 as significant to commerce item, as 
the $95,000 outflow, so we would add them, and then they meet the 
$100,000 outflow, and we would take that case. 

Senator Morse. If the direct outflow and the indirect outflow added 
up to a million dollars, would you take jurisdiction ? 

Mr. Lexvom. The figure is $100,000; yes. 

Senator Morse. I mean 100,000. 

Mr. Leepom. Yes, sir. 

Senator Morse. You would take jurisdiction ¢ 

Mr. Lerpom. Yes, sir. 


STANDARDS IN RETAIL ESTABLISHMENTS 


Senator Morse. That is true of both nonretail and retail? You add 
the two together in both classes, nonretail and retail ? 

Mr. Lerpom. Senator, the standard in the retail establishment is 
somewhat different, in the retail establishments, so that we have— 
let’s see, I think 

Senator Morse. You add them both, the direct and indirect inflow 
in the retail establishments, and cumulate only to that extent ? 

Mr. Leepom. Yes; we cumulate in the retail. 

Senator Morse. The record should show, as far as nonretail estab- 
Jishments are concerned, you cumulate direct and indirect outflow or 
direct and indirect inflow. But you do not cumulate direct outflow 
with direct inflow or indirect outflow with the indirect inflow, or any 
other combination ? 

Mr. Leepom. That is right. 

Senator Morse. In the case of retail or services enterprises, you 
again would cumulate direct inflow and indirect inflow ? 

Mr. Lerepom. Yes. sir. 

Senator Morss. Then your policy as of 1950 is modified to the extent 
that in 1950, you cumulated, shall I say, fully, but now you cumulate 
only partially ? 

Mr. Leepom. Yes, sir. And I might add, Senator, when we do 
cumulate direct inflow with indirect inflow, then the figure must meet 
the higher—that is, the indirect inflow figure. We cumulate to see 
if we reach the higher figure. 

Senator Morse. Asa result of your policy, you now do not take many 
cases that would have been taken in 1950? 

Mr. Leepom. Yes, sir. 





SPECIAL STANDARDS IN CASE OF SECONDARY BOYCOTTS 


Senator Morsr. Now, I think you pointed out in the Board’s 1956 
annual report that the Board has consistently employed a single em- 
ew sad test where the union seeks recognition except where there is a 

istory of multiemployer bargaining. But in a secondary boycott 
case situation, you lump the purchases and sales of all employers in 
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the boycott situation, including secondary employers. You summarize 
that on page 9, and that is the interpretation I made of this language: 

In determining whether to assert jurisdiction in the secondary boycott situation, 
the Board looks first at the primary employer. If his operations do not satisfy 
jurisdictional requirements, the operations of the affected secondary employers 
are taken into consideration. Jurisdiction may be asserted on the basis of 
the operations of the primary employer and the entire business of the secondary 
employer at the location. 


In other words, in your secondary boycott case, the effect is to lump 
together primary ¢ ‘and ‘secondary employers, if that is necessary, in order 
to meet jurisdictional requirements which certainly in those cases would 
benefit the employer. But in taking jurisdiction in petitions by the 
union, you have a criteria policy that tends to limit itself to the individ- 
ual employee, a practice that discriminates against the union; is that 
not true ? 

BOARD POLICY ON SECONDARY BOYCOTTS 


Mr. Leepom. Well, I think, Senator, it would be a matter of differ- 
ence of opinion as to whether it discriminates. 

I grant that you interpret the part that you read from the report 
accurately. It issimply that the Board feels that in the secondary boy- 
cott situation, it effectuates the purpose of the act to take jur isdiction 
where the sec ‘ondary employers are involved in the action. And I 
might say that in that area outside secondary boycott where we confine 
ourselves to one employer, the rule works both ways: sometimes it is 
the employer that complains we won’t take jurisdiction and sometimes 
it is the union. 


NLRB LOCKING OUT COMPANTES AND UNIONS 


Senator Morse. Yes. We had an interesting case presented the 
other day by Senator Dirksen in which he was in effect pointing out 
that your criteria sometimes are unfair to employers of small units in 
the same business, giving an example that concerns him very much. 

What concerns me, Judge, is whether or not it is fair criticism to 
make of the Board that the criteria which you are using in this “no- 
man’s land” problem is in effect a criterion that results in a policy of 
the Board that if it were practiced in the case of employers, we would 
hear a lot of criticisms of—namely, this denial of jurisdiction. In view 
of Supreme Court decisions today, it amounts to the Board engaging 
in a lockout of both unions and employers as far as protection of their 
rights is concerned. 


ADDITIONAL FUNDS COULD NOT COMPLETELY RESOLVE PROBLEM 


Mr. Leepom. I think I would agree with you, Senator. It is a 
bad situation to have this wide area where there is no forum in 
which to settle labor disputes. But it is not all the Board’s fault. 
We are operating with something like 25 percent less personnel than 
we did a few years back. We are struggling to stay even with an 
increasing workload, and we can do a much better job of filling the 
“no-man’s land” gap if we can get some more money. But even 
then, Congress is going to have to change the law, I think, to give 
some jurisdiction, some forum besides the Labor Board, the right to 
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operate in the area, because we cannot possibly—I think we cannot 
possibly completely fill the “no-man’s land” area. 

Senator Morse. I want to talk about it because I would say that 
in our hearings to date, there probably has been more stress and 
emphasis placed upon this “no-man’s land” problem than any other 
item about which the witnesses have been testifying. In view of the 
fact that some might have different judgments as to emphasis, let 
me say it is an understatement for me to point out to you this would 
be one of the problems particularly emphasized by many of the 
witnesses. 

Now as to the Guss case—and I want you to know, Judge, that 
I speak most respectfully to the Board as I bring out some criticisms 
that I think this hearing should have brought out, or raise some 
problems of Board policy I think should be raised in fairness to 
you so you can make comment on them, because if we are going to 
legislate on this matter and be of assistance to you and carry “out 
our publie trust, we have got to know what the problems are we are 
legislating about. 

‘Now in the Guss case, the Supreme Court held, and I quote: 

This Court has never passed and we do not pass today upon the validity 


of any particular declination of jurisdiction by the Board or any set of juris- 
dictional standards. 





Now unless there is some case I have missed, it is my understanding 
that the law as of this hour is that the declination of jurisdiction 
by the Board has never been validated by the Supreme Court, nor has 
the Supreme Court ever directly on the nose, as we say, approved 
the standards of these criteria of jurisdiction that you have set up. 

Am Tin error as to the law on that? 

Mr. Lerpom. No, sir. 


“NO-MAN’S LAND” AGGRAVATED BY ADMINISTRATIVE ACTION 


Senator Morsr. So we are confronted in this country today with 
an administrative agency that is, in the exercise of administrative 
discretion, denying to thousands of workers and hundreds of em- 
ployers any protection under the National Labor Relations Act on 
the ground that the Board says in effect: “We do not. have the per- 
sonnel, we do not have the money, we do not have the available time 
to do the work that is called for under this act.” 

Is that a fair statement ? 

Mr. Leepom. Yes; although I presume I will be given a chance 
to make a little explanaiton. 

Senator Morse. Oh, stop me any time. 

Mr. Lerpom. Well, in the quotation you gave us from the Guss 
ease, of course, it is clear that the Court did not say that we did not 
have the right to fix jurisdictional standards and—— 

Senator Morsr. It was not at issue directly, was it ? 


COURT APPROVAL OF BOARD LIMITATIONS OF JURISDICTION 


Mr. Lerepom. It really was not at issue, so I am not saying the Court 
ruled on it. Iam merely saying if the Court wanted to frown more 
severely on the practice, they had an opportunity. But the important 
thing is at least two circuit courts of appeal have recognized the right 
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to limit our jurisdiction and the Board ever since it came into exist- 
ence has limited its jurisdiction. Congress has made very compre- 
hensive amendments to the act since the Board started limiting its 
jurisdiction and did nothing about that. So I think that the history 

ack of this action that was taken latest by the Board in 1954 is, you 
might say, a warranted action. 

Senator Morse. I am sure my time is up but I want to come back to 
the statements you made about the failure of the Supreme Court to 
comment on the exercise and discretion to exercise when it was not at 
issue before the Court. 

Is it your position that because the Court remained silent on a mat- 
ter that was not at issue before the Court that it indirectly approved 
of your criteria? 

Ir. Lexpom. No, sir. 

Senator Morse. Or of your declination of jurisdiction 4 

Mr. Lxrepom. No, sir. 

Senator Kennepy. Senator Ives. 

Senator Ives. The present enforcement procedure under the Taft- 
Hartley Act is the same as that under the Wagner Act, as we all know. 

Is it not true that despite the slowness of that procedure, most of 
the employer unfair labor practices which the employers had com- 
mitted under the Wagner Taber Relations Act have diminished in 
numbers since that time ? 

I think they have been dropping suddenly, have they not ? 

Mr. Leepom. Did you get that question ? 

Senator, I am sorry, I did not hear too well. I thought I would pick 
it up before you got through. 

Senator Ives. Let me repeat. I say the present enforcement pro- 
cedure under this Taft-Hartley Act is the same as that under the 
Wagner Act? 

Mr. Leepom. Yes, sir. 


SLOWNESS OF BOARD PROCEDURES 


Senator Ivus. Is it not true, despite the slowness of that procedure, 
most of the employer unfair labor practices which employers have 
committeed under the Wagner Act have greatly diminished in num- 
ber ¢ 

Mr. Lzrpom. Senator, I am sorry, I cannot answer that. I do not 
have the figures here to answer that question. 

Senator Ives. Can anybody with you? 

Mr. Leepom. I am not sure that anybody 

Senator Ives. Is there anybody here this morning with you who 
knows the answer ? 

Mr. Leepom. Is there anybody in the house who knows the answer 
to that ? 

I think, Senator, we will have to supply you with that figure. 

(The information appears on p. 803.) 

Senator Ives. It is my impression it has been reduced. 

Mr. Lxepom. It is very possible. 





JURISDICTION OVER HOTELS 


Senator Ives. All right, since the creation of the National Labor 
Relations Board, the Board has refused to have jurisdictional over 
hotels; is that correct ? 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 801 


Mr. Lerepom. Yes, sir. 

Senator Ives. Or even chain hotels in interstate commeree, is that 
correct ¢ 

Mr. Leepom. Yes, sir. 

Senator Ives. Do you agree with the policy in this respect ? 

Mr. Lexrpom. I did, sir, when the question was before us, and I did 
it mostly on the basis of ‘about 20 years’ precedent. I was not quite 
satisfied with the rationale, but I thought it was—well, hardly befitting 
for a freshman on the Board to undertake to upset. all this prec edent. 

I think—well, there is a close question there, but you have prece- 
dents. 

Senator Ives. I cannot see where there is any close question on chain 
hotels. 

Mr. Leepvom. Well, Senator, that may be right; maybe it is not 
close. 

Senator Ives. You cover parking lots, do you not / 

Mr. Leepom. Yes, we do. 

Senator Ives. You did the last I knew. 

Mr. Lerepom. We do; certainly we do. 

Senator Ives. Certainly if we are going to cover parking lots—cars 
appear from out of State on those lots / 

Mr. Leepom. Yes, sir. 

Senator Ives. By the same token vou at least ought to cover chain 
hotels, should you not? 

What are you doing about the jurisdiction there, turning it over to 
States so they can handle it ? 

Mr. Leepom. We have not done that; no, sir. 


NLRB AND NEW YORK BOARD DISCUSSION ON JURISDICTION 


Senator Ives. That is part of the “no man’s land” we are talking 
about, isitnot? A rather vital part, too. 

L have another question I would like to ask that concerns the State 
of New York. 

What is the present status of the discussions with the New York 
State Labor Relations Board with respect to possible cession agree- 
ments ¢ 

Is the Solicitor here / 

Mr. Lexrpom. Yes, the Solicitor is here, and I can give you 

Senator Ives. Well, if you can answer, fine. 

Mr. Leepom. I can answer that. 

Senator Ives. Fine. 

Mr. Leevom. The Board has issued notice to several intereste« 
parties—that is, the Teamsters Union local up in New York State 
that has filed many petitions for representation of the taxicab opera- 
tors, we have given notice to that union, to the employers involved 
in those petitions, and to the chamber of commerce up there, and other 
interested parties, asking them to file briefs with us. The time to 
file briefs would elapse within a week. Then I think T can say that 
the Board is going to make a hasty determination—not “hasty,” a very 
well-considered but quick determination—as to whether or not we 
are going to cede in that particular set of cases up there. 

Senator Ives. I had in mind particularly what they are taking up 
in the New York board. How are you progressing ¢ 
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Mr. Lerpvom. We are making some progress; yes, sir. 

Senator Ives. Well, I hope we can do something about it because 
it will help some. As I pointed out before in our discussion on this 
matter—I do not mean earlier this morning, but I mean the other 
discussion we had before the Appropriations Committee—one of the 
causes of racketeering, and so forth, in New York State and New 
York City, at least, has been due to the fact that this “no man’s land” 
exists. Nobody can take these cases. 

Mr. Lerpom. Yes, sir. We recognize that it is a real problem. 

Senator Ives. I know you do. 


UNFAIR LABOR CHARGES AGAINST COMPANTES 


Mr. Lerpom. And we have been in consultation with the New York 
board over an extended period. 

Senator, I might add here if I may, I will adopt as my statement 
the note that just came to me from one of the staff people here that the 
charges against companies, and therefore the unfair labor practices 
committed by companies, have not diminished in number. That goes 
back to the question that 

Senator Ives. That is the question I raised earlier. 

Mr. Leepom. Yes, sir. 

Senator Ives. I was under the impression it had diminished. 

Mr. Leepom. Well, sir, this information coming to me, I will adopt 
it as my statement, that they have not; but we will be glad to furnish 
you exact figures. 

Senator Ives. I would like those figures if you do not mind, because 
that is rather important. That is a big area of unfair labor prac- 
tices cases. 

Mr. Leepom. Yes, sir. I am not sure—this is true and this has 
been in the newspapers lately, that the character of the charges against 
companies have changed involving this thing which you know about, 
that individuals are filing many more unfair labor practices now than 
before against both companies and unions. 

Senator Ives. Well, I know, but those are not employers. T am 
talking about the employers’ cases. 

Mr. Lerpom. Yes, sir; and we will furnish you exact figures. 

Senator Ives. All right; thank you very much. 

Mr. Leepvom. Yes, sir. 

(The following letter with accompanying tables was later received 
for the record. Table 1 appears on p. 803, table 2 on p. 810, table 3 
on p. 816, and table 4 on p. 817.) 








NATIONAL LABOR RELATIONS BOArp, 
Washington, D. C., May 29, 1958. 
Hon. JoHN F. KENNEDY, 
Chairman, Subcommitttee on Labor, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

Deak SENATOR KENNEDY: Submitted herewith are the following exhibits pre- 
pared by us in connection with inquiries made during my testimony before your 
committee on May 13, 1958: 

(1) A table showing number of cases filed against employers during the 
Wagner Act period and the Taft-Hartley Act period. 

(2) A table showing the agency’s average employment, budget requests, and 
appropriations. 

(3) A table showing percent of hearings held prior, during, and after pre- 
hearing election period for selected years. 
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(4) A comparison of informal disposition of representation cases in fiscal 1947 
and fiscal 1955. 

Our staff is preparing material with respect to an estimated additional appro- 
priation based on lowered jurisdictional standards. This material will be 
submitted promptly to the committee. We are also currently studying ways 
and means of expediting case handling and have, with Bureau of the Budget 
approval, undertaken to conduct a management survey with that purpose in 
mind. We anticipate that this will enable us to present to the committee, at the 
earliest possible date, a specific program for case expedition. 

Sincerely yours, 
Boyp LEepom, Chairman. 
TABLE 1 


Cases filed against employers 
WAGNER PERIOD 


Fiscal year: Total C cases | Fiscal year: Total C cases 
REST SSE ee Re a ala 865 Rca Niece catamniar 3, 403 
IE Bs aseeccidomrenp Se cnlanieeore: Cee 2, 895 I Scin.cns tsi vn ebenns eschencteaoaterdees acto * 57 
ith pectdeebatidihths atmetenietdnrechtoes 6, 807 PA ceencieh icsepoeabdstinstdiciehe hee 2, 427 
PE PAE TENS ers ee 4,618 I tiie thie cbadlth tai lisias psn alaonaciae 3. 815 
RE 5s sc: aac diaconpaseeunieandael musiek 3, 934 i A a ee 4, 232 
a a 4, 817 July 1, 1947 to ne 4 
a akan sgn naie maccbenn 4, 967 I oi eeibtaitce eres ies eve edbieienas eee 296 

TAFT-HARTLEY PERIOD 

Fiscal year: Total C cases | Fiscal year: Total C cases 

August 22, 1947, to June 30, Ri 5 din wins nh inks tbnteie sin bes 3, 522 

BS id seen totem lence amie! 2, 553 BI ir ceiccnens | conse toeieaaiielaaimobah 3, 655 
i a ee 4, 154 — 
tie eee ee eet 4,472 
WN ete thin hg ote thd eect 4,16 1958: 
We rl o os Seeker 4, 306 Ee ere 1, 060 
RO sh s SE oe Nd 4, 409 pT |, a 1, 379 
ies istapica saath Srncnseai baepcane tea 4, 37% ie GN aen ee 1, 801 
a anc sitet gels age —— 


Total, 3 quarters, 
SS a 4,2 


Source: National Labor Relations Board, Division of Administration, Administrative 
Statistics Branch. 


SPEEDING UP NLRB PROCEDURES 


Senator Kennepy. Judge, I have been very unhappy about our 
failure to get more positive recommendations about speeding up the 
procedures. 

I am not criticizing you, but we have had witness after witness 
come before us and talk about speeding up the procedures of the Board. 
So far this morning, the onlv one I am aware of that you suggested 
would be to provide that the ‘orders of the Board should be enforced. 
It might save some time in court. But you still have a year and a half 
in unfair labor practice cases. 

What else can we do? 

You talked about getting additional funds. an additional $3 million 
beyond the Budget ‘Bureau recommendation. I do not know what 
their recommendations have been based upon, but in any case you 
have to get $3 million more than the House suggested, which is going 
to be difficult. ‘That would be just to keep your “bac ‘klog as at present, 
would it not ? 

Mr. Leepom. Yes, sir. 

Senator Kennepy. It would just keep you from falling further 


behind ? 
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Mr. Lerpom. Yes, sir; those figures are not geared to reducing our 
time lapse. " 

Senator Kennepy. You are going to have to have $3 million more 
just to stand still, in effect, and obtaining that is going to be a difficult 
prospect. But let’s assume you do; what else can we do? 

The situation is really a decparube one, particularly in this case of 
unfair labor practices. Even in the representation cases it takes 80 
days. 

Aren't there any other suggestions you can make ? 


DELAY INHERENT IN JUDICIAL SYSTEM 


Mr. Lerpom. Senator, most of that delay is inherent in our judicial 
system. 

I might say our Labor Board, consisting of five members with a good 
many lawyers aiding us, a few years back—and I think it is true 
today—issued more contested cases than all the circuit courts of appeal 
in the country put together. 

I think we still do. We issue more contested cases than any other 
regulatory agency. 

We have I think now more cases before the Supreme Court than 
any other single agency, including the tax problem. So that we have 
a tremendous burden, a tremendous flow of cases. And with the liti- 
gants taking advantage under this law, as they will any law that is 
enacted, to delay, you have a real problem. The delay in our court 
systems is apparent throughout the country as you well know. 

I do not mean to say it is hopeless, but I am sorry, I just have no 
miraculous suggestions to make as to what you might do in Congress 
even. 

I am not so sure but what in this matter of speeding up our processes, 
the burden might be with the Labor Board. And then everybody is 
going to be unhappy because we cannot do a much better job. 

Now you have mentioned in the R-case area the possibility of pre- 
election hearings, prehearing elections. I say to you, I think that is 
worth considering. 

I want to say this, too, I have not a greater concern in all my 
activity than how we might speed this up. It is a thing that I harp 
about continually. And certainly if we knew what you might do to 
make a real improvement, we would recommend it to you. 

We offer every resource that the Labor Board has to you in the 
way of our experience and the present reach of the law from our 
experience that we have. 


MEANY ON DELAYED PROCEDURES 


Senator Kennepy. Well, Judge, it looks to me like the flies are 
caught by the flypaper; there is just more coming on you than five 
men can make a judgment on. 

It looks to me as if your load is going to be increased. It is dis- 
couraging, I would say, in the face of so much emphasis being put on 
this problem of speeding up procedures. Of course, it is naturally 
disappointing to realize that even if you get this extra money—an 
almost 30 percent increase over what the House offered—it is not 
going to result in any real reduction in the time that is elapsing in 
handling cases. 
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Mr. Meany stated that: 


The average time lapse between the issuance of the complaint to the close of 
the hearing was shown to be 40 days, and between the close of the hearing to 
the issuance of a preliminary report by the trial examiner, 72 days. The 
average time elapsing between issuance of the trial examiner’s report and the 
decision of the Board itself was 138 days. 

He said this sort of delay is “ridiculous and inexcusable.” 


Obviously there is a great deal wrong with these procedures. The length 
of time taken for the preparation of trial examiner’s reports suggests, as do 
the reports themselves, that the examiners do a meticulous job of weighing 
the evidence. In the opinion of our attorneys, their reports are in fact often 
filled with quite unnecessary detail. 


He suggested : 


The whole trial examiner step serves no apparent purpose at the present time, 
and suggests-— 

If use of trial examiners is to be retained, the Board’s review of their reports 
should be confined, as respects factual issues, to making sure that the examiner 
was not arbitrary or capricious. 

If the trial examiner’s evaluation of the evidence is not to be given weight, 
then perhaps the examiner should be confined to making a written record for 
consideration by the Board. 

I read this only to indicate that this is another suggestion. 

Do you have any jucempent on that ? 

Mr. Leepom. I think there is some merit to some parts of that 
statement. 

I think actually that in practice, the thing works pretty much as 
Mr. Meany thinks it ought to work, actually in practice. 

Senator Kennepy. I will give you to Senator Morse. 

While you are answering his questions, I would like to have you 
thinking of this. 


RECOMMENDATIONS FOR SPEEDING UP BOARD PROCESS 


Senator Morse. I do not want him thinking about anything else 
but my questions. 

Judge, I shall discuss with you before I finish my conference with 
you some affirmative suggestions that I would like to recommend to 
the Board for speeding 1 up its processes. I would like to have your 
judgment on them. 

Before I go into those, I want to talk some more about this “no man’s 
land” problem. 

I sought to establish first that the Supreme Court at least has 
never banded down any decision to date that can be cited as one that 
passes on the validity of any particular declining of jurisdiction by 
the Board or decision that passes upon any set of jurisdictional 
standards. 

Now I want to move into the field of Congress because somehow I 
have the impression from your statements ‘that you think that the 
Congress—some comprehensive revision of labor laws is explicit or 
implied i in the approved policy of the Board in declining jurisdiction. 

Would you cite for me any act of Congress that would support that 
conelusion on your part—if it is your conclusion ? 


25738—58 52 
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CONGRESS AWARE OF BOARD REJECTION OF JURISDICTION 


Mr. Leepom. No, it has not been an affirmative thing. It has been 
a negative thing, that Congress has been aware of the Board’s rejection 
of jurisdiction over the years and has not done anything affirmatively 
to indicate a displeasure or misapplication of the law on our part in 
so doing. 

Senator Morse. Do you suggest, then, that in any field in which the 
Congress does not take an affirmative action, the conclusion is justified 
that it approves the status quo? 

Mr. Lerpom. Not—no, not in every situation. 

Senator Morsr. I have been charged with lots of responsibility in 
the legislative field, but that is the first time— if it is your conclusion 
or allegation, that is the first time that I knew those of us who sit 
in Congress approve of anything that is going on in the administration 
of this Government with regard to which we have not already taken 
affirmative action. 

Mr. Leepom. Well, there is a first time for everything, Senator. 

Senator Morsr. I want to be certain that is your position. 

Mr. Leepom. Yes; in this instance I mean. 

Senator Morse. Your position is that when Congress does not take 
an affirmative action on a matter, then the conclusion is we approve? 

Mr. Leepom. I would say that’ the history of the Board’s rejection 
of jurisdiction over the years and Congress’ failure to act in this par- 
ticular field indicates that Congress condoned that action by us. 

Senator Morse. Are you through? 

Mr. Lerepom. Yes, sir. 


QUESTIONS BOARD AUTHORITY TO REJECT JURISDICTION 


Senator Morse. I say it good naturedly and most respectfully, that 
is the most remarkable statement of principle of political science I 
have ever heard, and of course it really answers itself in its absurdity. 
Because we could not begin to have such a responsibility placed upon 
legislators. 

Look at what we have said to you in 1947, the only comprehensive 
revision of the labor laws of this country—in recent time, some of us 
tried again in 1949 but we did not get anywhere—in 1947, we told you, 
the Board—we do not have to cite it to you, you know it by heart, but 
I cite it for the record—on the base of my first comment, we told you 
in section 10 (a) of the Taft-Hartley law: 


The Board is empowered, as hereinafter provided, to prevent any person from 
engaging in any unfair labor practice (listed in section 8) affecting commerce. 
This power shall not be affected by any other means of adjustment or preven- 
tion that has been or may be established by agreement, law, or otherwise: Pro- 
vided, That the Board is empowered by agreement with any agency of any State 
or Territory to cede to such agency jurisdiction over any cases in any industry 
(other than mining, manufacturing, communications, and transportation except 
where predominantly local in character) even though such cases may involve 
labor disputes affecting commerce, unless the provision of the State or Territorial 
statute applicable to the determination of such cases by such agency is incon- 
sistent with the corresponding provision of this Act or has received a con- 
struction inconsistent therewith. 
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IN SECTION 10 (A) CONGRESS DIRECTED NLRB TO HANDLE ALL CASES WITH 
ONLY SPECIFIC EXCEPTION 


Now there was the aflirmative mandate that the Congress in that 
section handed down to the Board. There is not a syllable i in it that 
indicates authorization for declining jurisdiction of any case involv- 
ing interstate commerce. But the Congress was particular and specific 
in the proviso clause. It even went so far as to make perfectly clear 
that you could not cede jurisdiction unless the State or Territorial 
statute involved was identical in its provisions with the Federal statute, 
or the construction in the State—which obviously meant the court 
interpretation—were constructions that coincided with the construc- 
tion of the Federal act. 

Now if you want to talk to me about what the Congress has done 
affirmatively, there it is. And we are still waiting for the Supreme 
Court to pass upon the course of action that you have followed. 


BOARD’S REJECTION OF JURISDICTION DISCRIMINATORY 


T respectfully point out again what the Board has done—and when 
I use the word “you,” I am not using it of you personally, I am talking 
about the Board—what the Board has done is lock out tens of thou- 
sands—I said earlier thousands; I now say tens of thousands of 
workers and thousands of employers, under the interstate commerce 
clause of the Constitution of the United States and thereby deny 
what in my judgment is so precious to freedom, namely, uniformity 
of application of the law to all people irrespective of their station, 
whether they happen to be an employee working in a small plant of 
an employer operating a small plant, or an employee working in 
a hotel or an employer operating a hotel. The result of the Board’s 
action is to deny, discriminate against, and to lock out as far as legal 
remedy is concerned, these thousands of fellow Americans. It is to 
that policy of the Board that I have been critical, you know. I want 


to give you in fairness an opportunity here this morning to make a 
statement in regard ot my view of it. 


NO OBJECTION FROM CONGRESS 


Mr. Leepom. Well, Senator, the thing about which you complain— 
and there undoubtedly is merit to your position, but the thing about 
which you complain has been going on for some twenty-odd years, 
ever since the Labor Board started to function. 

Certain courts, circuit courts of appeal, have said the Labor Board 
is within its legal rights in so doing. 

Congress must have known all these 20 years that that is what we 
were doing. Iam not aware of anybody who even introduced a bill— 
although undoubtedly many bills have been introduced, but certainly 
no action has ever come out of Congress to correct what in your view 
seems to be a clear misinterpretation of the present law. 
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THE BETHLEHEM CASE OF 1947 


Senator Morsg. Well, I call your attention to a couple of cases. 
The Bethlehem case was decided in 1947. Congressional debate on 
Taft-Hartley referred to the Bethlehem decision—and this proviso 
10 (a) was enacted for the purpose of limiting prior decisions—de- 
scribed in the Bethlehem decision. That is in 1947, we put into the 
act a provision on ceding that sought to make clear to the Board that 
the Congress wished to limit and condition the ceding policies that 
were described in the Bethlehem case. 

Now there is an affirmative act by Congress showing congressional 
policy. Now we have to wait for the courts to run the course. 

We passed the law, we have not a syllable in it that authorizes the 
denial of interstate commerce rights, protection, to these tens of thou- 
sands of employees and thousands of employers. 

Therefore, I am at a little loss to understand why you take the 
position that because we have not done anything about the course of 
action that you follow, the legality of which I question, we are charged 
with the responsibility of apparently approving it. That is not my 
idea of the separation of powers doctrine. 

We passed a law, it is turned over to you to enforce. Do we not 
have the right to wait for it to run its course before the court? 
Particularly, as far as I know the Board has never been up here ask- 
ing for any legislative remedy. Can you cite any specific recommen- 
dation that the Board has made since 1947 asking Congress to take 
any position on this “no man’s land” which has resulted from your 
denial of the full and uniform application of the interstate com- 
merce clause of the Constitution to all people in the field of industrial 
relations irrespective of the size of the plant ? 





“NO-MAN’S LAND” DETERMINED BY GUSS DECISION 


Mr. Lerepom. Well, Senator, there was a great legal argument 
throughout the country, as you know, up until the Supreme Court 
decided the Guss case just over a year ago, as to whether or not there 
really was this “no-man’s land.” 

It had been talked about previously, but not until the Supreme 
Court spoke were lawyers in agreement that. the States did not have 
jurisdiction where the Labor Board declines to assert its jurisdiction. 
So that the period about which the Labor Board might have made 
some recommendation goes back I would say only a year. 

Beyond that, we take the position on the Board now that. we are 
supposed to administer the law and adjudicate it however Congress 
writes it, and we think it is not good policy for us as sangsoo! 
officers to be suggesting to you what the policy should be in this 
area. 

NEED FOR MORE FUNDS 


But, Senator, beyond all of this, we have been engaging in a kind 
of legal discussion here and as a practical matter, how could the 
Board possibly handle all of the cases that fall within its legal 
jurisdiction unless we get more money / 
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One man can chop just so big a pile of wood and if they double 
it up on him, he has got to get some help. And that is about the 
situation. 

Senator Morse. Can you submit to the Board, or will you submit 
later, the recommendations that the Board has made to the Congress 
since the passage of this Taft-Hartley Act in 1947 for increased 
funds? 

Mr. Lrepom. Yes, we can do that. It would simply be our budget 
requests. 

Senator Morsr. Yes. What about those budget requests? Have 
those budget requests been sufficient in amount so as to give you the 
money that you needed in order to have a uniform application in 
the interstate commerce clause to all citizens? 

Mr. Leepom. No, sir. No, sir. 

Senator Morss. Why blame us for not giving you funds if you 
have not made request for funds ? 

Mr. Leepom. We have asked for more funds than we have been 
given in many instances, but it has been the position of the Board 
since the beginning that it could not expect to deal with all the 
cases falling under its legal jurisdiction. That is the thing that grew 
like Topsy. And so no request that I know of ever submitted to 
Congress for appropriations has been broad enough to cover the 
whole area of our legal jurisdiction. 


BUDGETS AND APPROPRIATIONS FOR NLRB 


Senator Morse. Mr. Chairman, I would like the staff to prepare 
and have inserted in the record for reference—inserted at this point— 
a table showing the budget request for the National Labor Rela- 
tions Board, any statement by any officials of the Board or any time 
in those years made for those additional funds, and amount of money 
that has actually been granted by the Congress, so that when we 
discuss this matter in executive session, we will have the evidence 
before us as to how the Congress has treated the Board in light of 
the official requests the Board made. 

Mr. Lrepom. Yes. Yes, sir, we will be glad to supply it. 

(The information requested appears on the following page:) 
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TABLE 2 


NATIONAL LABOR RELATIONS BOARD 


Agency’s average employment, and appropriations fiscal 1949 to present 


Request to President’s House Senate Final appro- 
Bureau of allowance action action | priation 
Budget } 
1959: 
Average employment_______. 1, 356 | 1,182 |___ extacee “ : 
Appropriation..............-| $11,600,000 | $9,985,000 | $9,384,800 |_...........-- lates 
1958: | 
Average employment._____- 1, 267 OT ar ie Re PEE es 
Appropriation._._____- ; $10, 550,000 | $9,575,000 | $9, 384, 800 $9, 384, 800 | $9, 384, 800 
957: | | 
Average employment___-_-_-- 1, 407 | 1, 295 Pe witiecosnananess aioe 2% ; 
Appropriation._..........- $10, 800,000 | $10,215,000 | $8, 951, 500 $9, 101, 500 $8, 951, 500 
1956: | } 
Average employment___-..-- 1, 161 ASME Eccbitna olen  hiakeniiemebtbabborensecas 
Appropriation._._...........| $8,330,000 | $8,150,000 | — $8,000, 000 $8, 000, 000 | $8, 000. 000 
DUNT... 00+. -+<~--2 $951, 500 | $951, 500 | $800, 000 $800, 000 $800, 000 
1955: | | 
Average employment... 1,216 | 1,198 |. 
Appropriation ___- | $8,860,000 | $8,700,000 |_..__-- Bed wae $8, 400, 000 
Supplemental (Pay Act) __- $72, 819 | SUED 0... cnacchocmdc bine hapbaedna $72, 819 
954: | | 
Average employment__-_-- 1, 402 | 11,391 |- ; veka abe Silla titnlnitgn hy 
Appropriation.__._-_-- $10, 380,000 | $9,800, 000 atid een ' $9, 125, 000 
| 21,331 sinks . ane . 
| $9,500,000 |___- ‘3 3 a 
1953: | | 
Average employment-.-_- 1, 572 1,475 Sinsies wpaie fic : 
Appropriation. _-__- ...--| $9,770,000 $9, 800, 000 $8, 317, 668 $9, 000, 000 $9, 000, 000 
Average empl loyment. 1,705 | 1, 466 : 
Appropriatio | $10, 130, 000 $8, 582, 500 $8, 000, 000 $8, 233, 959 $7, 885, 418 
Secgheneatel (Pay Act)_.__| $455, 000 $455, 000 $416, 250 
1951: ] 
Average employment_. | 1, 502 | 1,408 |_. 
Appropriation... ............ i $9, 000, 000 | $8, 615, 000 |_- | $8, 562, 500 
1950: 
Average employment_.- | 1, 892 | 1 403 1... 
3d departmental, 1949 | $11,925,000 | $9,000,000 |___- 7 $8, 550, 000 
Supplemental (Public Law | 
_ eae a | $115, 000 | $115, 000 aad $55, 000 
1949: 
Average employment-- | 2, 282 1,698 |-. seen epsoucecdes . 
Appropriation een eees WON ONO os ccc. ; $9, 400, 000 





i Trum in allowance. 


Eisenhower allowance 
NLRB CASELOAD AND BACKLOG 
Senator Morspr. Now, Judge, I have sole figures Ol the | Vik klog 


statistics of the Board taken from your annual report: Fiscal year 
ending June 30, 1955, your figures show that you received 13,391 
cases ; you processed 13,671. You had pending 4, 114. 

June 30, 1954, you had pending 4 394. 

Fiscal year ending June 30, 1956. you received 15,588 cases; you 
processed fewer than that number and you had pending 3,768 cases 
June 30, 1956. 

Fiscal year ending June 30, 1957, you received 13,356 cases; you 
processed 12,708; you had pending 4,416—you had pending more cases 
than you had pending in the yrevious 5 years. 

You adopted your criter < in 1954, so the adoption of the criteria 
apparently has not reduced substantially—has not reduced at all— 
your pending cases. 

Mr. Leepom. That is correct, sir. 
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FEWER CASES FILED, MORE CASES PENDING 


Senator Morse. There have been fewer cases filed. We have ac- 
tually got a situation here where the Board has had fewer cases filed 
and more cases pending; and yet we get the argument from you that 
it is necessary for you to follow the course of action that you have 
been following because you could not give uniform treatment, you had 
to lock out all of these employees and employers from receiving the 

rights under the interstate commerce clause. 

‘I get a little lost in those statistics, trying to reconcile them with 
your contentions. 

Now, could a possible explanation, Judge, be that more cases, a 
greater percentage of cases is unfair labor practice cases, the total 
caseload. The percent: ge of representation cases has been declining 
and that since 1945 when about 70 percent of the cases filed were in 
this category, you now have a percentage of representation cases that 
has declined about 65 percent—53 percent at the end of 1955? And 
that that trend has continued during the past 2 years because if that 
is the explanation, then I think the line of questioning that the chair- 
man has been following here with regard to internal procedures of 
the Board may bear some fruit. 

I would like to have your explanation. May it be found, I ask, in 
the nature of the case? But I would like to have your explanation 
of the fact that you have received fewer cases, but you have more 
cases pending. 


REDUCTION IN EMPLOYEES 


Mr. Lerepom. I think, Senator Morse, that the thing largely re- 
sponsible for that is our number of employees. I think our number 
of employees is down considerably. ‘That means the number of peo- 
ple working on cases is down. 

[ am sorry, I cannot give you the figures related to your figures. I 
think, though, that that is an important reason for the increase in our 
bac ‘klog. 

We are continually striving to find out why our performance is not 
better. We think that the cases that come to us are more complicated. 
The lawyers in the field in the years that have passed have become 
very expert in raising new issues and covering them fully. 

It is difficult for us to know why in a given period we are able to show 
a better performance than in another given period. 


DOWNWARD TREND IN NUMBERS OF BOARD DIRECTORS 


Senator Morse. It is difficult for me to understand because I thought 
your caseload was down because of the union-shop authorizations and 
your criteria for not taking jurisdiction But when I look at those 
factors and then look at another table showing the trend of the Board 
decisions issued, I would like to get your comment on it. 

I find that for the year 1953, there was a total of 3,334 Board deci- 
sions; 1955, 2,571; 1957, 2,199. 

The important thing is that your record of decisions issued from 
1953 to date shows that you have been issuing fewer decisions each 
year 
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Now, that does not impress me as a table that shows a great deal of 
work on behalf of the Board. Rather, it might be subject to the con- 
clusion, [ should think, there is something about these cases that are 
different. The Board may not be doing as much work as it did prior 
to recent years. 

Mr. Leepom. Well, I think, Senator, I cannot add much to what I 
said before ; it is principally I think a question of how many people we 
had working on the cases. 

Senator Morse. You think much of it can be explained by the fact 
there were just not enough personnel ¢ 

Mr. Lreepom. I think—I wish I had the figures so I could tell you 
for sure how our overall employment relates to those exact years you 
are speaking about, but our employment figure, as you know, has been 
on the decline in recent years. 


RELATION OF CASELOAD TO POLICY CHANGES BY BOARD 


Senator Morss. Do you think it can be explained by the fact you 
are constantly changing your theories and your policies and your 
practices that give rise to prolonged litigation ? 

Mr. Lerepom. I would not know exactly to what you refer now. 

Do you mean the jurisdictional standard ? 

Senator Morse. Yes, in part. 

Mr. Lerpom. I presume a thing like a new jurisdictional change does 
slow the process somewhat. 

Senator Morse. Well, if you change your doctrine, that is a long- 
established doctrine, that is time consuming as far as subsequent cases 
are concerned; is it not ? 

Mr. Leepom. I presume that is true. 

Senator Morse. Well, I want to turn now to some of these proce- 
dural matters in the Board. 

As you know, Mr. Barbash used to be with this committee, and 
gave us some recommendations in 1952. I am not going to comment 
on all of them. 

The chairman has asked you about dropping the non-Communist 
affidavit. I am checking for correct interpretation of your testimony. 
] judge from what you said in response to the chairman you thought 
that deserved some consideration, but that you thought it had been 
pretty well regularized by now. 

Mr. Lerpom. Pretty well. 

Senator Morse. Now that was not much of a time-consuming 
factor ? 

Mr. Leepom. That is right. 


ELIMINATION OF SEC. 9 (F) AND (G) OF NLRB 


Senator Morse. What about the suggestion that has been made 
that we also drop the requirement that unions file their constitution, 
bylaws, and financial reports with you as a condition of the National 
Labor Relations Board being used by the union? Would this not 
save a considerable amount of personnel time if you substituted for 
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that requirement that they file their constitution, bylaws, and finan- 
cial reports with the Secretary of Labor subject’ to perjury statutes 
and leave the Board out of it entirely ? 

Mr. Lerpom. Senator, I really cannot give you a considered answer 
to that question. I just do not know. 


THE BARBASH RECOMMENDATIONS 


Senator Morse. Do you know whether or not the Board has studied 
these recommendations of Mr. Barbash ? 

Mr. Leepom. Yes, I am sure—that was before my time, but I am 
sure the report was given consideration and I believe quite a few 
of the recommendations were adopted. 

Senator Morse. I have them before me. Would you tell this com- 
mittee whether or not this Board has given any consideration to the 
easibility of dropping the requirement. that. the union’s constitution 
and financial reports be sort of a condition preceding to the Board 
taking jurisdiction of a case, substituting for that requirement filing 
of the financial reports and constitution and bylaws with the Secre- 
tary of Labor, with the union subject to perjury statutes if they file 
false reports ? 

Mr. Lerepom. I do not know that that precise matter ever had con- 


sideration by the Board. I cannot say. It has not since I have been 
there. 





FILING REQUIREMENTS AND BOARD JURISDICTION 


Senator Morse. I am glad to have that answer. I would like to 
suggest it for consideration. On the surface it looks like a rather 
commonsense provision. 

I have a little difficulty in understanding why jurisdiction of the 
Board in interstate commerce cases is dependent upon any administra- 
tive or procedural act that the union has or has not taken in regard 
to filing constitution and bylaws and financial reports, quite separate 
and distinct to the substantive issue before the Board in a particular 
case, whether or not an employer is or is not guilty of an unfair 
labor practice or whether in the case of an employer case the union 
for any reason has not complied with the requirements of the statutes. 
I have in mind, of course, as I discuss this, the Arkansas Flooring 
case, which is of interest primarily in relation to the question of the 
status under the act of a union which is not in compliance with the 
non-Communist affidavit provisions of the Federal law. The Court 
held that the principal consequence of such noncompliance is for- 
feiture of the right to use the Board processes. Nonetheless its rela- 
tions are governed by the Federal act and hence not subject to State 
court injunction of peaceful picketing. 


A JURISDICTIONAL PENALTY ON UNIONS 


I wonder in this particular requirement whether this is a matter 
that really does not bear in the typical case under such substantive is- 
sues. It involves sort of a jurisdictional penalty that is imposed upon 
the union. Very often the conduct of the rank and file is not involved ; 
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would it not be more desirable to take care of the union leader guilty 
of misconduct directly, separately, and distinctly from a jurisdictional 
penalty. 

I want to see the rank and file member or the employer get his 

rights protected. If you have a union official that is betraying some 

trust, take care of him outside of this j jurisdictional penalty. 

Now I would like to have your judgment on it and your considera- 
ra on it. 

I do not know how much time it would save if any. 1 do not know 
what extent it would expedite your procedures if any. But it is a 
suggestion that has been seriously made to this committee and 1] 
think we ought to get your reaction to it in due course of time. 


REPEAL OF 9 (F), (G), AND (11) 


Mr. Lerepom. I take it, Senator, you are now questioning the advis- 
ability of the 9 (f) and (g) provisions of the act? 

Senator Morse. (f), (g), and (h) 

Mr. Lerepvom. And I think whether or not Congress chooses to deny 
the services of the Board for failure to make an adequate public 
disclosure of the financial affairs to somebody is strictly a policy mat- 
ter for Congress to decide, but we will be glad to furnish you such 
records as we have as to the time that is involved over at the Labor 
Board in doing that. 

(See letter from chairman of the NLRB, pp. 802-803.) 

Senator Morse. It is a congressional policy, but I do not think 
going through empty gestures up here—unless it will produce re- 
cults, I am not interested in it. 

Mr. Leepom. Yes. 

Senator Morse. So your judgment as to what effect you think it 
would have on time consumption I would like to know in the course 
of time. 

Mr. Leepom. We will be glad to submit a figure on that. 


ELIMINATION OF UNION FILING REQUIREMENTS WOULD FREE BOARD FOR 
OTHER CASES 


Senator Morse. Of course, these provisions might save time in an- 
other way, I do not know how many cases you have of litigation before 
the Board that involve these requirements, but there certainly have 
been many. I donot know how many over the years. 

But if you even eliminated the time element that is taken up with 
litigation before the Board on these jurisdictional requirements, you 
might have time to handle more cases of a substantial nature in regard 
to unfair labor practices. Is that correct ? 

Mr. Lerpom. Yes. sir. 

Senator Morsr. Well, the Chairman mentioned it but I want to 
develop it a bit; another time-saving proposal, eliminate the joint con- 
ference between the parties as a routine procedure. 

Now that you in essence have adopted, have you not? It is already 
pretty much the policy, is it not ? 
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Mr. Leepom. Yes, sir. 

Senator Morse. In Barbash’s proposal. Have you found that saved 
some time ¢ 

Mr. Lerepom. That is an operation under the General Counsel’s 
jurisdiction. I cannot give you 

Senator Morsr. I will ask him to stand by, but I wanted to know 
by your own knowledge whether or not you knew it had been a time- 
saver. 

Mr. Lrepom. I could safely say it is. We adopted it and we have not 
changed it back. I think it is a timesaver, but whatever the General 
Counsel says about that will be worthy of more consideration than I 
have said because he is next to the problem. 





PREHEARING ELECTIONS 


Senator Morsr. Let’s turn to another one that the Chairman raised, 
reinstating the prehearing election requires legislation, of course. 

Mr. Lerepom. Yes, sir. 

Senator Morse. This was used by the Board for about 6 months dur- 
ing fiscal 1946, and all of fiscal 1947. 

Under it, the Board’s regional director could order an election in 
which issues were nonexistent or minor and in the latter case might be 
decided by the election. 

You have the old Globe doctrine involved in this type of case where 
there is some group of employees allegedly should be recognized as 
a separate craft group; and the practice of the Board was to go ahead 
and have the election, their votes be set side, find out whether or not 
their votes would decide the separate representation question. If they 
did not influence the election, your problem was thereby solved. If 
they did, then the Board would go ahead and determine the question 
as to whether or not they were entitled to separate representation. 

Now I understand that that saved a great deal of time and was a 
very expedient procedure. 

What are the objections to reinstating it, if any ? 

Mr. Lerepom. Well, sir, I do not know what all the objections may 
be. The fact of the matter is I have never given that matter any study. 

The law is written so we have to hold a hearing and we have been 
so administering it, and that seems to me again, Senator, one of those 
areas that is a policy matter that is not important what I think about 
it; although the benefit of our experience is certainly available and we 
will be glad to furnish you whatever figures we have that may bear on 
the effect of the thing you propose when it was in effect. 

Now, I think we may have some figures; we would be glad to sub- 
mit those. 

(The figures referred to follow :) 
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TABLE 3 
Percent of hearings held prior, during, and after prehearing election period, 
for selected years 
WAGNER PERIOD (PRIOR TO PREHEARING ELECTION PE ERIOD) 


| 

















Petitions | Hearings |Consent, stip.| Hearings as percent of- 
Fiscal year filed | Prehearing | held (pro- | elections and | oe anaes 
(cases) | elections | ceedings) crosschecks | | 
| | (elections) | Filings Elections ! 
| } ar 
diab side ————-}- by rs i : 
inde Caiieccunes ff re es 1, 534 3, 203 | 23.2 47.9 
eee | RE Dneserks dqeqees 1, 488 | 3, 365 20. 4 44.2 
| | | 
WAGNER PERIOD (PREHEARING ELECTION) 
i ke ace Pe ee iy CUE LAK | (‘z 
ee ciceneaeco ened 8, 445 163 | 1, 183 4, 263 | 14.0 | 27.8 
i atkins a 10, 677 644 | 1,114 5, 400 | 10.4 20. ¢ 
gememe ewei SS) se bath ete paciiteiete at : 
TAFT-HARTLEY PERIOD (AFTER PREHEARING ELECTION PERIOD) 
sien cacileaiineeantan —— ananes Sania amet ceameoinaceaiae ) ms ‘ane 
BE icccwcwewscn] eee df ee | 1, 028 | 2, 852 | 14.6 BG. O 
a 0 Eee | 1, 455 | 4, 341 | 17.4 $3. 5 
I saa ctictieciree BE aS heated 1, 704 | 3, 859 | 21.1 44,2 
ere BeFOT Benseiatenca nee 1, 768 | 3, 746 | 22.7 | 47.2 
i | 





1 Of consent and stip. elections. 


Senator Morss. I think your views on it are very important. 

I grant you you have a fine distinction here that you have to follow, 
I know, in not coming up here interfering with so-called legislative 
powers of Congress. But when we plead with you, as I am, for your 
advice as an expert on this subject, then we will remove you from—I 
hope—any hesitation on your part to be of assistance to us in this 
matter. 

I want to put a paragraph or two into the record here. This point 
was raised by the chairman. I think it is a pretty good argument in 
support of the prehearing election. 





UTILITY OF PREHEARING ELECTIONS 


I would like to point out, Mr. Chairman, and to the judge, that the 
great utility of prehearing elections is not so much getting prehearing 
elections directly, but rather they have acted as a lever to consent 
elections when parties are in a put- up or shut-up situation, and their 
contentions are not very impressive. Employers, and frequently 
unions, too, are in a weak position. I think the problem we are dis- 
cussing now is the aliag that involves one of dilatory tactics of both 
employers and unions. I do not like to see the Board so misused or 
abused. 

I think going back to your prehearing elections would speed up 
Board work a great deal because in 1947 under this prehearing elec- 
tions procedure, the Board had only 21 percent (1,163) contested re ‘p- 
resentation cases as compared with 32 percent (1,500) each of the 
years 1944 and 1945; 1946 was not comparable because the prehearing 
election was used for only 7 months during that year. But when you 
had a chance to compare what happened with the prehearing elections, 
you found that it was a great timesaver, speeded up the processes of 
the Board very much. 
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COMPARISON WITH SITUATION UNDER TAFT-HARTLEY 


Now let’s take, for purposes of comparison, 1955; as an example of 
what has taken place since the prehearing election was prohibited by 
Taft-Hartley. In fiscal 1955, the Board-ordered elections were e about 
30 percent of the total elections held, 1,892 of them, Another 750 
elections were of a consent type, agreement was obtained only after 
some hearing steps were taken. Under a prehearing arrangement, 
these would probably come sooner, and Haapd dimeaiad elections would 
be much less frequent, in my judgment. 

To put this point of mine in another form, in 1947 the Board dis- 
posed of 79.8 percent (8,331) representation cases by informal means 
as compared with 45.9 percent (3,414) cases, in 1955. The total rep- 
resentation cases handled by the 3-man Board in 1947 was then 10,442, 
as compared with 7,442 by the 5-man board in 1955. 

Now, my cone lusions may be erroneous. That is why I am giving 
you this information, because I want them checked. But my conclu 
sion is this: That it would seem that the statistics of what happened in 
these cases, establishes at least a presumption that the prehearing 
election was a great timesaver. If authorized to return to it, it might 
be a great aid to the Board. 

I want to say that if the memorandum you submit to this commit- 
tee, setting forth any objective data you think are pertinent to this 
proposal, supports what I think is the presumption raised by these 
statistics, I, myself, will introduce such an amendment because I am 
inclined to think it would be of great help to the Board. 

(The following comparison was later submitted for the record :) 


TApie 4 


Comparison of informal disposition of representation cases in fiscal 1947 and 
fiscal 1955 








| Cases Percent 
Fiscal 1947: 
Total representation cases closed ___...-- 10, 442 100. 0 
nenk 25 tines Datehd aie i i oi ssiicinwk ena sbadcbebndiacbbecded “at 8,331; 79.8 
Stage 2: Before hearing senna cia hea patenting socom miomsil 147 1.4 
Total before hearing . . bab eurrentahenteb ath aaah wean o we 8, 478 T $1.2 
Fiscal 1955: 
Total representation eases closed — dott idiot 4% d~ ith bebo whsinbdisle -| 7, 442 100. 0 
Before notice ‘ [ dd seh dar ‘ 3, 414 45.9 
Before hearing ad i Nes alae " gual 1, 860 25.0 
Total before hearing ndbidnnbebbshoans bb adda dite hbbes i pbb dos ouden 5, 274 | 70.9 
ing cage -_ I: ansnenipinniberadinetielenbentaabdnatebsetpieh hounes cecae 
Norte.—Because of change in case handling procedures for representation cases it is necessary to combine 


stage 1 and stage 2 for comparative purposes, 


Now I have another suggestion— 

Feel free to break in, Mr. Ch: airaian. 
Senator Kennepy. Senator Yarborough? 
Senator YarBoroven. No. 

Senator Kennepy. Continue, sir. 
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INCREASED POWER FOR REGIONAL DIRECTORS IN REPRESENTATION 
PROCEEDINGS 


Senator Morse. Judge, what about the proposal to make the re- 
gional directors effective end point with respect to all issues and 
disputes in representation proceedings, subject only to limited right 
of appeal to the National Board. It would require legislation, why 
do we not strengthen the jurisdiction of the regional directors in 
some of these matters so as to reduct your caseload here at the na- 
tional level ? 

Why should not the regional director be the effective end point with 
respect to issues in dispute in representation procedures? Why do 
you have to have all this review at the national level ? 

It takes a lot of time, lots of going over prior procedures. Who is 
better qualified than the regional director out in the field to render 
these services ? 

Mr. Leepvom. I think I cannot add anything to what I said before, 
Senator, that the proposal may have merit. 


POSSIBLE DISAGREEMENT AMONG REGIONAL DIRECTORS 


The one thing I know that might make it objectionable is that the 
various regional directors would be apt to disagree in their interpre- 
tation of the act with a result that we would have different results 
in different parts of the country. That is just one of the considera- 
tions that has to be taken into account. 

Senator Morse. They have to go to hearing do they not? These 
cases? These regional directors today cannot decide them, they have 
to go to hearing. What is wrong with having that procedure done 
at the regional level ? 

It may call for the enlarging of the regional staff, but would it not 
save time? Would it not give you more of a direct approach to it than 
to let the case come back here to Washington and become part of an 
already cumbersome backlog ? 

Mr. Leepom. Well, Senator, I think there are ramifications that 
might prove it not wise. There are numerous things I might mention. 
I do not know how much in detail we should go at this point, but if 
a regional director makes a determination that one of the parties does 
not like, they may lay back and accept it and choose a bad decision as 
a means of prolonging the proceeding. That happens, of course. 

Now, then, we have to balance the timesaving—the apparent time- 
saving element that you can see in letting a regional director make a 
final decision against that sort of thing, and also the thing I previously 
mentioned, uniformity of interpretation. I do not mean to say there 
may not be merit to the thing, I have never really studied it through. 

Senator Morse. Mr. Chairman, I would like to get a memorandum 
from the chairman and on behalf of himself and his colleagues in re- 
gard to this proposal because I think it has a lot of merit in it and 
the situation is not at all comparable. 

(See letter from chairman of the NLRB, pp. 802-803.) 

Argument by analogy is always very dangerous, but I do want to 
mention an analogy, Judge, that has at least a slight bearing, for 
whatever it is worth, on the relationship between a central board and 
regional board, or the central office and regional office. 





—= 
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ANALOGY WITH WAR LABOR BOARD 


During the war when I was on the War Labor Board, we had a 
backlog, too. We expedited along the line I am suggesting here and 
along the line of the suggestion I am about to make after I finish the 
discussion of this one. 

We turned over a great deal of jurisdiction to the regional offices, 
we had regional boards, and they were the determiners. They handled 
any decision on procedure that could be characterized as pretty much 
administrative in nature. We gave them as much decisional authority 
as possible. 

Then on the point that you raise, that you might then start having 
a conflict of policies develop among the regions, we had an appeal 
procedure to an appeal devision of the National Board limited to 
the issue as to whether or not the decision was in conformity with 
National Board policy. It did not take long to determine that issue. 

It soon devloped that we had very few such appeals. The regional 
boards knew pretty well what national policy was as I think your 
regional boards would. But we did not retry the case. We did not 
go into the facts. We looked to see whether or not the law that the 
regional board was laying down was in conformity with pretty well 
recognized national policy. 


TIME ELAPSED IN PROCESSING UNFAIR LABOR PRACTICES 


I would say if we had not done it, we would have completely bogged 
down. We would just have completely bogged down. Because we 
were not adequately staffed, either; the size of staff that would per- 
mit it. 

It seems to me there is going on in your Board a handling of cases 
by the National Board, many “of which have become run-of-the-mill 

cases that would be much better handled on the regional level, par- 
ticularly in the field I am talking about now. 

I might ask, Mr. Chairman, so the judge can have it before him 
when he prepares this memorandum, I am going to ask to insert at 

this point in the record a table entitled “Time E lapsed i in Processing 
Unfair Labor Practice and Representation Cases, Fscal Years 1956 
and 1957, and July-December 1957.” 

Senator Kennepy. Without objection, so ordered. 
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(The table referred to follows :) 


Time elapsed in processing unfair labor practice and representation cases, fiscal 
years 1956 and 1957, and July—December 1957 * 


UNFAIR LABOR PRACTICE CASES 

















| 
| July-December Fiscal 1957 Fiscal 1956 
| 1957 
Stage ? ai di sietbat atace hin i 
| | 
Number | Average | Numbe 1 Average | Number | Average 
| ofcases | days | of cases days of cases days 
stapiepeaglinastianinapiipsitn ps eennesidiireied Heeindteea ete a i ncoeeonttall cians 
From filing to complaint____- . ae 275 | 103 | 442 | 90 442 105 
From complaint to close of he aring ___ 178 | 45 | 302 | 45 255 46 
From close of hearing to intermediate | | 
report._.._- 132 68 | 238 | a9 | 220 61 
From intermediate report to Board deci- | | } 
sion sacle ae : 99 | 241 | 157 | 198 202 154 
a cath =_—s" j_ 
Total days 3 457 402 366 


REPRESENTATION CASES 





| 7 hr i | 
From filing to notice of hearing | 1, 559 BZ 


il | 3, 316 8 3, 542 6 

From notice to close of hearing ___- 940 | 17 | 1, 753 | 17} 1,704 17 
From close of hearing to Board decision | 

and/or direction of election ; 818 | 52] 1,468 65} 1,416 52 

Total days 3 80 90 | 75 

From direction of election to election ___- (4) 1, 317 24 1, 330 24 

From election to closing __- . : : (4 ak 1, 317 9 | 1, 330 v 


In median average number of days. 
* For each stage the average is computed for “‘proceedings” completing the stage during the month. (A 
consolidated group of cases is counted as 1 case in proceedings.) 
3 This total represents the sum of the average days required to complete each stage listed above this line, 
and is used for comparative purposes, 
4 Not presently available. 


FIGURES FROM TABLE ABOVE 


Senator Morse. I want to point out, Judge, this table shows: from 
close of hearing to Board decision and/or direction of election, 1956, 
the average day s, 52; in 1957, fiscal 1957, 65; and July to December 
1957, 52. 

Now, you are not cutting down substantially or consistently, it 
seems to me, in that time lapse. I think if you are going to cut 
down on it, we are going to have to get some different procedures 
adopted along the lines I am now suggesting; because let me also call 
your attention to what the table shows in regard to the average 
days—it speaks for itself—the representation cases, 1956, number of 
cases, 1,416. As I said, the time elapsed is 52 days. 

For fiscal 1957, you had 1,468 cases, time lapse was 65 days. In 
that period of July to December 1957, you had 818 cases and a lapse 
of time of 52 

Mr. Leepvom. May I point out, Senator, that actually we did cut 
in the last 6 months, the last reported 6 months, and also the case 
output was up. 

Senator Morse. Yes, but not substantially. Not substantially. 

Mr. Leepom. I am interested in these recommendations you are 
making as to regional directors, and I can say that we will give that 
some more consideration. 


oe i A ee, 
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POSSIBLE STATUTORY CHANGES 


I am not familiar enough with the proposal to know whether it 
involves statutory changes. 

Senator Morsg. I think it does. 

Mr. Lrevom. You think it does involve statutory changes? 

Senator Morse. I think it might. You may be able to do it ad- 
ministratively; but if it does inv volve statutory change, if you think 
it is good, I will offer the amendment. If it does not require a 
tory change and you are inclined to think you can do it administr: 
tively and it has merits, then I think it ought to be favorably con- 
sidered. 

I want to suggest another one; that is, the providing of a pool of 
law clerks available to the trial examiners. Barbash mentioned it. 
This will require some legislation I think. 

Now the Intermediate reports of trial examiners are voluminous 
in detail. ‘The trial examiners should be able to write shorter reports 
it seem to me if their findings of fact were conclusive if supported by 
evidence. Appeals on facts would be discouraged. The Board 
would fulfill the proper function of deciding policy and preventing 
obvious procedural uses. 

After all, the facts or summary at the Board level is done by legal 
assistants from cold transcripts. I think I am correct when I say 
that you members of the Board do not read these transcripts, could 
not. begin to read all these transcripts. 

Mr. Lrepom. That is right, sir. 


ROLE OF TRIAL EXAMINER 


Senator Morsr. It is your procedural practices, to have a legal 
assistant go through the nent give you a summary of what 
is involved in the transcri 

Well, now, who is in a Tia position? Who is in a better position 
with regard to determining facts, really, the legal assistant working 
a a Board member or a trial examiner with a pool of attorneys made 

vailable to him to help ? 

a point is that I think the trial examiner should be given more 
authority than he is given and you ought to have a pool of law clerks 
available to him so that the principal function of the Board would be 
one of deciding policy and preventing obvious procedural abuses, 
rather than spending—I understand there necessarily has to be so 
much of your time spent considering the facts of a good many of these 
cases based upon a summary of the transcript woe ‘h you just have not 
had time and should not be expected to read. I do not disapprove of 
that procedure, you could not function any other way, I know that; 
but I think it is being done by the wrong people. 

I think the person best qualified procedurally is the trial examiner, 
if he in turn had the legal assistance necessary. Now am I quite wrong 
in that approach —— problem ? . 

Mr. Lerpom. I do not know about the pool of Jegal assistants, I 
think maybe the trial examiners do not need a pool of “legal assistants. 
I am not sure outside of that there is not merit in the proposal. 


aa tL St A 
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I myself think that trial examiners have to write too much, but that 
is required by the statute. 

Senator Morse. Yes; that is why I say so much explaining would be 
needed. 

Mr. Leepom. They almost have to draw a word picture of their 
mental processes under the statute, and I think it requires a long, 
burdensome intermediate report. 

Senator Morsr. That is because of the scope of the review. 

Mr. Leepom. What is that? 


BOARD ACTIONS TO BE LIMITED TO POLICY DECISIONS 


Senator Morss. It seems to me that is caused by the scope of the 
review the Board subjects the report to. But I would like to see it 
put somewhat in the position, the same weight would be given to their 
factual findings as those of the trial judge i in the Federal court. If 
you did that, the trial examiner could write shorter reports. 

I would like to see you, in other words, function down there pro- 
cedurally more than you do as sort of a “policy supreme court,” to 
use an ¢ y—and I want it in quotation marks, I would like to see 
you function more on a “policy” capacity, dealing with general ques- 
tion of policy. And that is why I make this suggestion. 

I would like to have you consider it. If you think it has any merit, 
advise us in regard to it. 

Senator Kennepy. Senator, I wonder if I could intervene for just 
2minutes? Then I will yield back to you. 

Senator Morse. Intervene as long as you want. 





NEW BILLS WOULD INCREASE BOARD WORKLOAD 


Senator KEnneEpy. Fine. 

These new bills which are introduced now by Senator Knowland, 
Senator McClellan, and other Senators, would provide for substantial 
additional duties for the Board. 

You are aware of that ? 

Mr. Lerpom. Yes, sir; some of them. 

Senator Kennepy. They propose to give the Board a great deal of 
new responsibilities. 

You do not have any idea or you could not predict to this committee 
what the personnel problem or financial problem would be for the 
Board if this legislation were passed ¢ 

Mr. Leepom. No, sir. We have had no experience in the area in 
which they propose to go on which we could base even a guess as to 
the amount of 

Senator Kennepy. Would it be substantial ? 

Mr. Lerpom. I should think it would be substantial. 





ADDITIONAL FUNDS NEEDED BY NLRB 


Senator Kennepy. Now, as I understand it, if you get this extra 
$3 million that has been suggested by the Appropriation Committee 
or some member, that will not affect the backlog; is that correct? 
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Mhat will merely bring you up to date with the increase in the work 


‘log for the last 6 months? 


Mr. Lervom. In the main, that is true, Senator. 

I am not sure but what we may have provided within the figure 
a little amount to show in increased performance. 

Senator Kennepy. It involved increased jurisdiction, did it not? 

Mr. Lrepom. No, it does involve—a million and a half of that 
would cover increased jurisdiction—I am saying I am not sure there 
might be some small provision for improvement in our performance, 
that is little faster case production. But if it is there at all, it is 
an inconsequential thing. In the main, we were aiming to keep up 
with our workload according to our pr esent per formance. 


COST OF ASSUMING “‘NO-MAN’S LAND” JURISDICTION 


Senator Kennepy. Now, if you took over all the cases to which your 
jurisdiction entitles you in the so-called “no-man’s land” cases, could 
you give this subcommittee any idea what additional appropriation 
you would need to do that? 

Mr. Lrepom. No, sir; it is impossible. There is nothing on which 
to base it. 

Senator Kennepy. You say here an additional 20 percent in appro- 
priations would be needed to take care of increasing your jurisdiction. 

Mr. Lrepom. Senator, we- 

Senator Kennepy. That would cost you so much money, so you 
must have some idea what the whole “no-man’s land” area—or 80 
percent of it—would cost you. 

Mr. Leevom. I think your question does not exactly pose the ques- 
tion accurately. 

Senator Kennepy. All right. 

Mr. Leepom. We have estimated what the reduction in our stand- 
ard would do to our present caseload, not to the cases in “no man’s 
land.” There is some chance to come up with a figure there. 

Senator Kennepy. I see. 

Mr. Lerpom. But when you deal with the unknown area of “no- 
man’s land,” there is really nothing in the way of our experience or 
anything we know of to look to. We have gone to the Commerce 
Department and the Labor Department for figures to try to come up 
with even a good guess as to—— 





ESTIMATE OF NUMBER OF ADDITIONAL CASES 


Senator Kennepy. You have no idea how many cases in businesses 
that size are likely to come to the Board? 

Mr. Leepom. That is right. So, that, we could not tell you. We 
could not even guess at what you should give us if you were to ask 
us to handle all the cases in “no-man’s land” within our legal juris- 
diction. 

Senator Krennepy. It would be pretty hard for this committee to 
decide this question of what your jurisdiction should be if we had 
no idea what burden we are imposing on you. 

We are talking about making you take on “no-man’s land” cases, 
in addition to the provisions of the Knowland and McClellan bills 
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which increase, substantially, your duties. We are concerned about 
whether you can handle all these matters that would be loaded on you. 

Mr. Lerpom. Yes. I am sorry that the situation is as it is, but 1 
wonder if, as a practical matter, Congress 1 is about to give us all it 
would take to handle all of “no-man’s land” 

We have not really gotten the request sg but we have advised the 
Senate Subcommittee on Appropriations that, if we were to reduce our 
standard somewhat to take us back essentially to where we were in 
1950 on a little different, scheme, it would take another million and 
a half. 

Now, then, my guess is Congress will not give us that million and 
a half. I hope they do, but, if they do not give us that million and a 
half, we do not have to worry much about what they should have 
given us to take up the whole area of “no-man’s land.” 

Then the other question you raise is as to the additional burden 
on the Board by some of this proposed legislation. I would say, at 
this point, it is entirely speculative. 


SUBSTANTIAL INCREASED BURDEN EXPECTED 


Senator Kennepy. I believe your preliminary opinion would be it 
would be a substanti: ” burden ¢ 

Mr. Lrevom. Yes; I should think it would be substantial. That is, 
we are thinking now, I believe, of, possibly, conducting union elec- 
tions of officers € every so often, that type of thing. ¥ es; that would 
considering the great number of unions there are, that would run 
into a substantial job for us. 

Senator Kennepy. Well, now, I would like to have printed in the 
record at this point this chart showing your unfair labor practice case 
intake and your quarterly trends, and, ‘also, the chart showing unfair 
labor practice pending caseload compared with previous experience. 

Mr. Leepom. Yes, sir. 

Senator Kennepy. It gives a better idea of what. your situation is. 

(The charts referred to follow :) 
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Senator Morse. I have about 30 minutes, I think. I thought we 
ought to agree on the time. Do you want to recess at the convenience 
of the judge? 

Senator KenNepy. The McClellan committee has a meeting at 2 
o'clock which is of some importance; most of us will be there, so, 
whatever is the best way for you. 

Senator Morse. Judge? 

Mr. Leepom. I would be glad to stay here. 

Senator Morse. I can take about 30 minutes. 

Mr. Lerepom. If we do it before lunch, it might not take so long. 

Senator Morse. I have demonstrated food never bothered me. 

Mr. Leepom. I will be glad to stay as long as you might like to 
have me. 


INCREASED APPROPRIATIONS TO NLRB 


Senator Morse. Mr. Chairman, I want to announce that, if we get 
the figures from the Board as to what they think will be a fair estimate 
required in order to apply interstate commerce laws to all workers and 
employers in this country, I propose to offer a resolution to the Senate 
for appropriation covering that amount. 

T am not the least bit discouraged by the pessimistic predictions. 
If Congress understands the problem, it will appropriate the money. 
At least, I am going to give the boys a chance to stand up and be 
counted, because I think this matter of uniform application of rights 
occurring under the Constitution is pretty basic to the free society, 
and I am completely out of sympathy with the “no man’s land” 
situation. 

I am of the opinion that, if we adopted some procedures that would 
leave the Board somewhat fact determining—because that is what is 
really involved in these cases when they really review the facts and 
those decisions on a regional level—and keep the Board in what I 
have described here this morning as pretty much of a quasi-policy 
agency, you would be surprised how you can speed up the work of the 
Board. But, be that as it may, I certainly do not want to sit here in 
the Senate and vote millions of dollars for what I consider to be 
important, but less important, matters than this, and then take the 
position we cannot supply the money that would give us the best chance 
for better labor relations in this country. 

So, I want to say to the judge, you give me the figures as to what 
you think is needed to do the job, and the resolution will be offered to 
this committee, first, and the Senate by way of an amendment to any 
legislation that we bring out. 


INCREASE IN CASE UNION ELECTIONS ADDED 


Would you be justified in remarking about what would happen if 
we had a union officer-election procedure, that might increase your 
backlog? 

Mr. Lerepom. Well, I should think it would, if you did not give us 
some extra help. 

Senator Morse. Do you wish to make a statement on the merits of 
such legislation ? 

Mr. Leepom. I would rather not. 


ASA 
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Senator Kennepy. You will give to the subcommittee your estimate ! 
Do you feel you have to clear with the Budget Bureau how much addi- 
tional appropriation you would need in order to take jurisdiction over 
this “no man’s land” area? 

Mr. Lerevom. Yes, sir. We will be glad to give you a statement to 
that, the very best statement we can possibly devise, most accurate 
statement we can devise. 

(See letter from chairman of the NLRB, pp. 802-803.) 

Senator Kennepy. I think all these are important. 

I have to go. I want to thank you for coming up here because I 
think this is an area where we will need some action by the sub- 
committee. 

Mr. Leepom. Thank you. 

Senator Morse. Mr. Chairman, before you leave, keeping in mind 
the additional prerogatives of our committees, I will correct the record 
in regard to what I had to say about the introduction of the resolution. 

I will put my resolution in the form of a recommendation to the 
Senate Appropriations Committee and I will appear before the com- 
mittee and argue on behalf of the recommendation. 

Prior to that, may I say I shall make my plea to this committee to 
see how many on this committee will join me in the recommendation to 
the Appropriations Committee? Thereby it would stay within the 
framework of the committee prerogatives. 

Senator Kennepy. I imagine if this subcommittee votes assuring 
the Board of this jurisdiction, it would have some effect I would think 
on the appropriations. 

Mr. Lexzpom. I should think so. 

Senator Morse. I think it would be helpful. 


SEPARATION OF REPRESENTATION AND UNFAIR LABOR PRACTICES 


Senator Kennepy. One other suggestion is on the question of having 
a board or an agency which would deal with representation cases ex- 
clusively while another board dealt with the other matter, unfair 
labor practice cases generally. 

Mr. Lreepom. That is a new idea to me. I really have no comment 
to make at the moment. 

Senator Kennepy. Would you care to amplify that, Mr. Bernstein ? 
You might be able to give us an opinion on it. 

Mr. Micwaet J. Bernstein. Well, there is no necessary relationship 
between the two functions of the board. You could have a separate 
agency handling all forms of representation cases and any other elec- 
tion procedures that this committee and Congress might decide to 
approve, and then have your present board acting as a quasi-court on 
unfair labor practice cases only and enforcement of any other sub- 
stantive principle of law which are enacted. 

You could have the same type of appellate procedure you have now. 
Decisions of the agency handling election cases would be final unless 
an employer, for example, refused to bargain with the union, in which 
case it would be an unfair labor practice, which would go to the 
present Board, just as it does now. 

Mr. Leevom. I understood the remark to involve some operation 
within the framework of the agency as it is not constructed. 
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This sounds a little bit like the proposal to make a labor court to 
handle the unfair labor cases, and then the Labor Board would 
handle only the representation cases. 

Well, that is a major change, of course, in the legal machinery 
that is set up to handle labor cases, and there is a lot of argument 
on both sides. 

TWO CHANNELS INSTEAD OF ONE 


Senator Kennepy. Can you make that separation without a good 
deal of crosscurrent, as far as the work goes, between representation 
Ct - s and unfair labor cases, as suggested ‘ 

I do not think it is a labor court ‘that is suggested so much as trying 
to place the representation cases in one channel and the other issues 
in another one. 

Mr. Leepom. They flow pretty much in one channel now in our 
operation. We have done one thing to try and speed up case han- 
dling; we have taken the assignment of R cases out of the C cases. 
There was a time when cases ‘got assigned by rotation by members, 
whether C or R cases. We discovered some of the simple R cases 
were there, unassigned, unduly long while a tough C case was being 
settled. We have moved them over now and assign them separately 
so they flow through two different channels in our operations now 
and we have made special provisions for handling of our R cases. 
So in a sense, we are doing something along the line of the proposal. 

Senator Kennepy. But the same five men have to make the final 
judgment in all? 

Mr. Leepom. Yes. 

Senator Kennepy. Removing the burden from you as well as the 
lower court ¢ 

DECISIONS OF CASES BY PANELS 


Mr. Lerpom. Except the great bulk of our cases are settled by three 
members of the Board. We use the panels on R cases so we have 
4 panels of 3 members each operating on R cases—it is 5 panels. Five 
make up five different panels. 

Senator Kennepy. Well, perhaps } you could give us an opinion on 
that after discussing it with the other members of the Board to see 
if it has any merit. TE not, why not? 

Mr. Lerpom. All right, sir. 

(See letter from chairman of the NLRB, pp. 802-803. ) 


INCREASE IN BOARD MEMBPERSILIP 


Senator Morse. We have some administrative agencies with the 
Board membership considerably larger than your membership. In 
view of the system you are w orking out, acting on cases by panels of 
three, would it be Inefficient to enlarge the membership of the big 
National Labor Relations Board to a membership of 15 or 18, and 
have the Board work in panels of 3, with a provision that determi- 
nation of a policy would be an appeal to the court of administrative 
appeal, making certain that there 1s uniformity of doctrine applied ? 

Mr. Lerpom. I have never considered any such suggestion as that 
before. There may be some merit to that, “Senator. I do not think 
there is much merit to the proposal to simply make a 7-man board 
out of a 5-man board. 
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FIFTEEN-MAN BOARD 


Senator Morse (presiding pro tempore). Fifteen-man board out 


of 





Mr. Leepvom. Well, you get a 15-man board; and with a 15-man 
board, there are other suggestions necessarily that come along, such 
as this proposal to have a series of little boards to speed up operations. 

Maybe there is some merit to that; but I do not think seven would 
be any improvement. 

Senator Morsr. No, I will agree with that. 

Mr. Leevom. With 7, you simply widen the aren in which you 
need agreement. Getting 7 minds to meet would take enough more 
time to ) spoil any benefit you would get from another panel. 

Senator Morse. Interstate Commerce Commission has a member- 
ship of 15. The Railroad Adjustment Board I think has a much 
larger number than your Board with a procedure somewhat analogous 
to what I have suggested in the interest of uniformity. 

I am willing to do almost anything that is workable that will en- 
large the jurisdiction of the Board as far as the employer-worker 
coverage is concerned. It is what I kept referring to as lockout 
policy of the Board, that just disturbs me no end. 

It makes a nice paper division, but it does not help the poor devil 
down in the rank and file who is denied, in effect, his day in court, or 
the employer who finds himself in a very serious situation because 
there is nobody he can appeal to now in this area. 

I have a hypothetical ex: imple on that I want to raise later, but I 
just want you to know what it is that is disturbing me so much. Be- 
cause I think a lot of practices, too, are developing in “no- man’s 
land” that are washing over onto the area in which you do have juris 
diction and creating some problems there. 

I will go back now toa proble m I want to raise in reg: ard to repre- 
sentation cases. I want to make this little statement of outline so that 
you can comment upon it. 


CLARIFYING DEFINITION OF SUPERVISORS 


Tn section 2 (11) we find “supervisors,” and section 14 (a) declares 

that for purposes of NLRA and State law— 
Nothing herein shall prohibit any individual employed as a supervisor from be- 
coming or remaining a member of a labor organization, but no employer sub- 
ject to this act shall be compelled to deem individuals defined herein as super- 
visors as employees for the purpose of any law * * * relating to collective 
bargaining. 

The police y ques stion is not. broached here. aoe ver, the : applic ition 
of this section for NLRB election purposes has been a source of dis- 
pute and confusion and litigation, and much dal Ly. 

Frequently employers and unions seek exclusion of individuals 
and groups and bargaining units contending that they are super- 
visors. As I understand the cases, the problem arises because the 
definition is so broad. The supervisor is one having authority “in 
the interest of the employer to hire, transfer. suspend, lay off, recall, 
promote, discharge, assign, reward, or discipline other employees, or 
responsibly to direct them, or to adjust their grievances, or effectively 
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to recommend such action, if in connection with the foregoing the 
exercise of such authority is not of a merely routine or clerical nature 
but requires the use of independent judgment.” That is what the law 
says. | Emphasis added. | 


CAUSES OF DIFFICULTIES 


Now, this language that I emphasized in reading—such as “trans- 

fer,” “promote,” “assign,” “effectively to recommend such action,” 

“responsibly to direct them”—this emphasized language causes most 
of the difficulty in the lower echelons of supervisors and the higher 
skilled echelons of employees. 

For example, many skilled workers direct less skilled workers in 
their tasks. The director uses judgment, but the director probably 
will not have any of the other authority, perhaps only the asserted 
power to effectively recommend promotion, and the like. And as you 
know, there are myriads of problems in cases which require detailed 
hearing because there are such intermingling of characteristics of 
workers and supervisors. 

Now it was suggested by some—and I want your view on it—that 
part of the definition covering authority to effectively recommend 
such action be eliminated so as to draw the line more cle arly. Also 
it is suggested that the language “responsibly to direct” might be 
drawn so as to require prince ipal or major responsibility that is,’ 
whose principal or major responsibility shall be to direct other 
employees.’ 

The Board might be very helpful in helping us suggest the lan- 
guage to clarify this section in the law because if I understand the 
problem, this language in this type of representation case gives you 
a great deal of concern, and you have a lot of time taken up by it. 

I wonder if we could not be of help to you by an amendment in 
legislation this year that would clarify that section ? 


CLARIFICATION NEEDED 


Mr. Lerpom. That section needs to be clarified; that is a source of 
a great deal of trouble to us. 

Senator Morse. That is what I understand. 

Mr. Lerepom. It is not easy to—I think it is not easy to frame new 
language that will be sure to keep us out of trouble, but I think there 
is room for improvement. 

Senator Morsr. That is helpful, at least to know that this particu- 
lar section of the law needs some improvement. 

Of course I recognize your position—can’t very well say “write it 
for me.” But again, knowing the problems of your Solic itor or any- 
body on your staff—and I think it is proper, I have thought about 
this legislature—to have administrative agencies, such as yours, help 
do things. 

I think it isa problem. But kept on a voluntary basis, if you have 
someone down there you think can shed some light on this that will 
help us when we come to write this bill, please make him available 
to us. 
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I think if we could get that section cleared up, it is one segment of 
this problem, anything that will help save time—anything that will 
help make your job easier for administration and at the same time 
protect legitimate rights I want to know. 

Of course probably the employers will not like losing this election 
gimmick. 

IT am submitting this suggestion for the record because I think it 
will resolve in a more orderly administrative act some of these 
problems. 

DEFINITION OF “PROFESSIONAL EMPLOYEE” 


Now, judge, section 2 (12) defines “professional employee.” Sec- 
tion 9 provides for separate units for them. I understand this is 
very difficult to apply. Numerically they are not a very large prob- 
lem, but they are a problem. 

The definition of “professional employee” is as follows—I want 
to get it into the record so if someone comes to read it, it will have 
some continuity : 


Any employee engaged in work (i) predominantly intellectual and varied in 
character as opposed to routine mental, manual, mechanical, or physical work; 
(ii) involving the consistent exercise of discretion and judgment in its per- 
formance; (iii) of such a character that the output produced or the result 
accomplished cannot be standardized in relation to a given period of time; 
(iv) requiring knowledge of an advanced type in a field of science or learning 
eustomarily acquired by a prolonged course of specialized intellectual instruc- 
tion and study in an institution of higher learning or a hospital, as distinguished 
from a general academic education or from an apprenticeship or from training 
in the performance of routine mental, manual, or physical processes; or 

(b) any employee, who (i) has completed the courses of specialized intel- 
lectual instruction and study described in clause (iv) of paragraph (a), and 
(ii) is performing related work under the supervision of a professional person 
to qualify himself to hecome a professional employee as defined in paragraph (a). 

Now, that is the definition of the act. I think it is a fright of a 
definition. I do not know how you can be expected to apply one 
like that. 

My question is does this particular section of law—you do not have 
to have a great number of cases sometimes to consume a great deal 
of time—have these cases been a problem ? 

Mr. Leepom. Not much of a problem, Senator. 

It may be that the reason we are not aware of its being a problem 
is because there are not many of the people that fit that classification. 
But even with that in mind, I would say we do not have anywhere 
near the trouble with that section as we do with superviors 

Senator Morse. Of course supervisors would give you trouble. 

Mr. Leepom. It is the day-to-day proposition. 

Senator Morse. You do not think that section 2 (12) is a sufficient 
problem with the Board so that we need to concern ourselves with 
trying to improve that definition ? 

Mr. Leevom. I would say that that is right; it is not a sufficient 
problem. 

Senator Morse. [f you struck the provision out, it would create 
some problems ? 

Mr. Leepom. Yes; it would. 


' 
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DEFINITION OF “GUARDS” 


Senator Morse. All right, let’s turn to section 9 for a moment, 
which provides that guards not be represented by certified union 
which represents other classes of employees. 

The original rationale was that guards enforce rules against other 
employees. The problem is that guard work is frequently mixed with 
other duties, such as fire guard work, firehouse work, very often, 
powerhouse work, safety-device inspection. This is just another com- 
plicated provision it seems to me that messes up the application of 
representation provisions easily and frequently. 

Do you think there is need for some modification of the limits on 
guard units? 

Mr. Leevom. No; I think that while this causes us some trouble, 
it is not much different than a lot of other problems we have arising 
from other sections. 


SENATOR TAFT’S VIEWS ON GUARDS 


Senator Morse. I recall in 1949 Senator Taft, Senator Ives a group 
of us were working on some proposed amendments to Taft-Hartley, 
and we almost reached an agreement as I recall on 17 or 19 tentative 
proposals. But because it was a package plan and there were two 
other proposals—one involving injunctions and the other involving 
secondary boycotts—that were to be included, we could not get agree- 
ment. I think that is the chief reason for the failure to amend the 
Taft law in 1949. But Taft thought this section should be eliminated. 

What is your view of that ? 

Mr. Lerepom. I do not know, Senator, whether the provision con- 
cerning special guard units is meritorious or whether it is not. All 
I know is that it has presented some problems in our administration 
of the act as written, but not unusually difficult problems. 

Senator Morse. Well, I want to say on these procedural suggestions 
you have already been very helpful, and I will urge all the more help 
that you and your staff can give us. 

I am sure if the chairman were here, he would authorize my 
making this request: I think we ought to have any suggestions that 
we can get from qualified people on your staff, and of course any 
members of the Board, that you think will be helpful procedurewise. 
I recognize it is another thing to request you to come up here and give 
us recommendations for substantive changes in the Taft-Hartley law. 
It is not at all unreasonable to ask you to help us with reeommenda- 
tions as to procedure. Anything that you think will help expedite 
the work of the Board to reduce the backlog, speed up the handling 
of cases, reduce the delay, so that we can get the Board if possible 
in a position by passage of legislation that would either enlarge the 
Board or supply the funds, or set up a regional system that would 
permit the regional director to handle more factual determinations 
so that we can get more of these cases now that are in “no man’s land,” 
get them in the jurisdiction of the Board, it would be very helpful 
to us. 
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OFFER OF HELP BY NLRB STAFF 


Mr. Lerepom. Senator, I can promise you we will do that. We have 
staff people, as you know, who are highly skilled. They know this 
thing inside and out. We have experience with the present law, and 
anything such as you suggest in the way of procedure or improvement 
in our operation where our experience throws light on it where our 
experience would show where the law is failing to reach a situation 
Congress wants to reach, we will just give you all the help we have. 
And it will be good help. 

(See letter from chairman of the NLRB, pp. 802-803.) 

Senator Morse. Now I want to turn to another subject. I want to 
use it only as an example of the type of Board policy that I have 
criticized in the past, because I think as we come to consider legisla- 
tion this year, we should not escape the responsibility I think of 
making constructive suggestions in regard to any Board policy that 
we think should be rectified. 


BANTA TOWING CASE 


I just want to turn briefly to the illustrative case, the Banta Towing 
case. I think this is a fair statement of the Banta Towing case. 
It was decided by the Court of Appeals for the Seventh Circuit on 
March 4, 1958. 

It was one of the cases on which I was critical of the Board. I 
recited those policies in a speech I made a couple of years ago in the 
Senate. 

Mr. Leepom. I remember the speech. 

Senator Morse. Both the union and the employer filed unfair labor 
practice charges against the other. That was in the fall of 1954. 

The regional director, by name of Kennedy, refused to issue com- 
plaint against the employer and dismissed the union charge. He did 
issue a complaint against the union. 

The trial examiner found that the union was not guilty as charged. 
He did find that the employer instigated violence. That decision was 
January 1956. 

The Board reversed the trial examiner and held the union “restrained 
and coerced employees.” That was in December 1956. 

The Court of Appeals for the Seventh Circuit in March 1958, 
unanimously refused to enforce the Board order, said the trial ex- 
aminer’s findings were proper, and by inference the regional director 
was wrong in these actions as well as the Board. 

Now in the decision, the court says some interesting things, and I 
would like to get your comment on them. 

On page 4, the Board, talking about the facts of the case, said: 

During the night when Knapp was the only union representative on the 
barges, Captain Burt returned to the deck of the Kishwaukee with a 15-inch 
butcher knife in his hand, and informed Knapp he was going to undo the tug 
lines and take the tug out. 

As I recall my speech a couple of years ago, I discussed these facts 
and made somewhat similar comments at that time. 


Knapp replied this would subject him to a heavy fine and imprisonment as a 
violation of the Coast Guard regulations. Captain Burt threatened that he 
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would run the knife into Knapp if he did not leave him alone. He then made 
a break for Knapp, and for 10 minutes unsuccessfully pursued Knapp around 
the barge with the butcher knife. 


Then the Court, on page 5—I won't take the time to read it—quotes 
some more ugly facts about what was attempted, threatened, And 
on November 6, 1954, the court says: 


At about 6 a. m., the Kishwaukee lashed to its sister vessel, the George W. 
Banta, and the four barges began moving across the river to Peddie’s landing 
where the union picket line was operating. Captain J. W., Captain Burt and 
those of the crew not engaged in operating the boats, lined up on the lead 
barge. Captain J. W. instructed those about him to shoot to kill if their lives 
were in jeopardy, otherwise to aim at the arms and legs of the pickets. 


y ‘ » 16 ra. « 
The Court, on page 6, says: 





When the two groups were about 50 feet apart, Captain Burt ordered his 
nephew Ernest to fire the shotgun at that ‘‘four-eyed bastard in the checked 
shirt”—meaning Knapp. The nephew did not shoot immediately, but shortly 
thereafter the group started firing. Three rounds were fired from the shotgun, 
and some 15 to 40 rounds from the revolvers. Knapp hid behind a nearby 
capstan. Six or eight revolver shots hit the capstan and finally a revolver 
bullet hit Knapp in the left arm, tearing away a part of the bone. Within 
minutes, all union adherents had fled. The Kishwaukee’s rigging was picked 
up from Husky Barge No. 70, but no attempt was made to move the barge. 


The Court said: 


The unions and the employer each filed charges of unfair labor practices. 
Surprisingly, the general counsel issued a complaint based upon the employer’s 
charges but refused to issue a complaint based upon the claim of respondents 
that the company had coerced its employees in violation of section 8 (a) (1) 
of the National Labor Relations Act * * * and had discriminately discharged an 
employee for union activity in violation of section 8 (a) (3) of the act. (Em- 
hasis added.) 

* * * x: * * * 


The trial examiner entered findings of fact and conclusions of law in which he 
found respondents had not engaged in unfair labor practices. However, the 
Board, by a vote of 3 to 1, concluded respondents had engaged in such practices. 
The Board found the respondent unions and their agent, Knapp, in violation of 
section 8 (b) (1) (A) of the act, restrained and coerced employees in the exer- 
cise of their rights to refrain from joining or assisting a labor organization. 


Then turning to the bottom of page 7, the Court said : 


The record is entirely devoid of evidence that on November 3 representatives 
of respondents—that is the union representatives—used force to compel the crew 
to join the respondent unions or that they forced the crew to leave the tug. In 
spite of one sentence in Knapp’s testimony which the Board has seized upon, 
the purpose of the visit of union members to the tug was not to organize the 
crew in the sense that term is used by the Board. Eight of the nine members 
had executed and delivered union authorization cards prior to that date, and 
had done everything necessary to designate their collective bargaining repre- 
sentative. The crew on its own initiative had actually organized before No- 
vember 3. 

The second basis for the Board’s holding as to the November 3 incidents is 
that respondents committed a trespass in coming onboard the Kishwaukee. We 
think it is unrealistic to consider that the visits of the four union representatives 
to the crew at the invitation of the crew was one without lawful authority. 
The Board has long taken the position that access to crews on ships in port is 
necessary for the protection of the rights of the employees to bargain collec- 
tively through representatives of their own choosing. 

3ut the Board insists that by staying on board and imposing “physical re- 
straint” on Captain Burt, respondents coerced the crew members. The union 
representatives were peaceably discussing working conditions with the crew in 
the galley. Then Captain Burt burst in upon the meeting and he was the 
aggressor in an unprovoked assault upon O’Laughlin. Knapp took a minimum 
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of defensive steps in immobilizing the captain and in preventing him from 
obtaining his loaded shotgun. The captain was acting “like a wild man” and 
showing signs of going “berserk.” We cannot conceive how the mild defensive 
measures which were taken could have coerced the crew members to join a union. 


At the bottom of page 8, the Court said: 


It seems farfetched indeed to picture men, who had been instructed to shoot to 
maim, and each of whom possessed a loaded firearm, being intimidated and 
coerced by a dozen to 20 union men on a barge carrying toothpicks, a screw- 
driver, and a wrench. 

The majority of the Board makes a point that on November 6, the employer, in 
proceeding to Peddie’s Landing with two tugs, was engaged in the performance 
of its normal business operations, this in spite of the fact the tugs carried over- 
sized crews armed with revolvers and shotguns which the trial examiner aptly 
noted can hardly be characterized as tools of the trade for river boatmen. 
Furthermore, only one tug was needed for the job. 

The trial examiner properly found that the employer instigated the violence 
which occurred on November 6. Considering the disparity of weapons, the 
strikers with toothpicks, a wrench, and a screwdriver on one side and the men on 
the tugs armed with a shotgun and revolvers, we cannot justify the conclusion 
that respondents coerced or restrained the men on the tugs. Furthermore, sec- 
tion 8 (b) (1) (A) makes it unlawful for a labor organization or its agents “to 
restrain or coerce (A) employees in the exercise of the rights guaranteed in 
section 7.” In our judgment, on the morning of November 6, the employees 
on the tug were not exercising rights guaranteed in section 7 of the act. 

Now I am not asking you to comment on the Court’s decision; that 
would be improper for me. I have read what the Court found, what 
its decision was, only because it bears on an earlier suggestion I made 
and it is as to this procedure I want your judgment. 


MORE DETERMINATIVE POWER IN TRIAL EXAMINER 


I suggested earlier in my interrogation that maybe we ought to 
invest more determinative power in our trial examiners on the find- 
ings of fact and put the Board in a position of not reviewing the 
facts, and in effect doing the trial examiner’s job to a great degree all 
over again; but put the Board in a position of taking the findings as 
we find in Federal court procedures in the absence of any show of 
capricious, unreasonable discretion being exercised on the part of the 
fact finder, let the man who is in the best position it seems to me to 
determine what the facts are, and I think in these instances the trial 
examiner; and follow a procedure similar to the Federal court pro- 
cedure that would take away from the Board as much jurisdiction as 
it now exercises in fact determining the facts by way of review pro- 
cedure that is involved. 

Is there any merit at all in any procedural reform along that line‘ 

I cite the Banta case probably as a horrible example, but I cite it 
because it bears upon this problem that concerns me. 

Mr. Leepom. I am not prepared to say, Senator, at this point that 
making the change that you propose—that is, the suggestion you 
make—that maybe we would be better off if the situation were the 
same as with respect to the trial court and appellant court. I am not 
prepared to say that that would result in any great increase in our 
production or saving of time. 

While there is a difference, of course, between the Board and the 
trial examiners and the appellant court and the trial court 

Senator Morsr. A great difference. 
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Let me interrupt. There is a great difference and I recognize that 
this argument of analogy of mine . very limited in scope. I want 
the record to make perfectly clear I did not think the two situations 
are fully comparable. They a ave some common procedural facets 
that I want to take a look at and only to that extent do I raise this sug- 
gestion and use the Banta case as an example where I think the trial 
examiner was in an oxbaphionallt good position to find out what the 
facts were. I think that is true of many of the other cases. 


AMENDING ACT TO GIVE FINALITY ON FACTS TO TRIAL EXAMINER 


I wanted to get your view as to whether or not we ought to think of 
amending the Taft-Hartley law procedurally, which gives the trial 
examiner more authority in making decisions of finality on facts and 
puts the Board in a position of passing upon legal policy. 

Mr. Leepom. Well I think, to give a quick, brief answer on that, 
that I would say that there are other areas that need changing worse 
than that. 

Senator Morse. I am glad to have your view. 

I am going to pursue it further as far as my own research is con- 
cerned because I am tentatively of the opinion that you can perform 
a great service if we amend the law so that you are moved into a 
position of policy determination more than a board that has to spend 
so much time reviewing findings of facts. 

I want to say, Judge, in closing, that I appreciate very much your 
patience and kindness in answ ering the questions that I put to you. 

I have a great many other problems that I want to raise, but I want 
the record to show, as it has shown in respect to other witnesses, that 
the subcommittee will submit to you if it finds it will be helpful, 
various requests for information and various questions on vidal we 
would like to have your expert opinion as we come to consider these 
matters in executive session. 

Thank you very much, Judge, for coming. 

Mr. Lexepom. Yes, sir. You are welcome. 

Senator Morsr. We will reconvene at 2:30 tomorrow afternoon. 

(Whereupon, at 1:23 p. m., the committee adjourned, to reconvene 
at 2:30 p.m. W ednesday, May 14, 1958.) 











UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 
AND PROCEDURES 


WEDNESDAY, MAY 14,1958 


Unrrep Srares SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LABOR AND PusLic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 2:30 p. m., in the Old 
Supreme Court Chamber, United States Capitol, Senator John F. 
Kennedy (chairman of the sube ommittee) presiding. 

Present: Senators Kennedy (presiding) and) McNamara. 

'C oe staff members present : Stewart E. McClure, chief clerk; 
Roy E. James, assistant chief clerk; Michael Bernstein, Ralph Dun- 
gan, and Ray Hurley, professional staff members. 

Senator Kennepy. The subcommittee will come to order. 

The first witness this afternoon is Mr. Robert G. Kelly of Charles- 
ton, W. Va., representing the Chamber of Commerce of the United 
States. 

Mr. Kelly ¢ 

Mr. Ketiy. Thank you. 

Senator Kennepy. We have as our guests members of the United 
Steel Workers. I am sure they will be glad to hear your testimony. 

Mr. Ketiy. We are delighted to have an audience. 

Shall I proceed 4 

Senator Kennepy. Yes. 


STATEMENT OF ROBERT G. KELLY, CHARLESTON, W. VA., REPRE- 
SENTING THE CHAMBER OF COMMERCE OF THE UNITED STATES 


Mr. Ketiy. My name is Robert G. Kelly. I am a partner in the 
law firm of Jackson, Kelly, Holt & O’Farrell at Charleston, W. Va., 
and am engaged in the general practice of law. 

I appear tod: iy for the chamber of commerce of the United States, 
being a member of its board of directors and of its labor relations 
committee. The chamber is a federation of 3,300 local and State 
chambers of commerce and professional and trade associations which 
have a membership of 2,600,000 businessmen. 

Mr. Chairman, we have given the clerk of the committee a copy 
of our statement and if it is ‘agreeable we will merely read parts of it, 
and summarize parts of it in order to tr y to save time. 

Senator Kennepy. That will be fine, Mr. Kelly. 

Mr. Kexiy. I have with me Mr. William B. Barton, the general 
counsel of the chamber, and manager of its labor relations department. 
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POSITION ON EMPLOYEE ORGANIZATION 


The national chamber for many years has favored the right of em- 
ployees to organize when they so desire. 

The result of such or ganization is, of course, collective bargaining, 
a system now thoroughly imbedded and recognized in national policy. 

Under this policy “the tremendous growth of labor unions has re- 
sulted in virtually complete union organization of certain basic indus- 
tries. One international union frequently has ful) authority, with the 
support of Federal law, to speak for virtually all the production 
employees of an entire industry. 

This tremendous bargaining power has created problems of vital 
concern to all segments of society. We adhere to our long-held posi- 
tion that employees who of their own free choice want organization 
should have it. 

I am sure we, at the same time, have a common concern with most 
others who would make the rules of the game fair for both labor and 
management and in the public interest. ‘Guided by this principle, we 
wish to make these brief observations at the outset : 


BRIEF OBSERVATIONS 


1. We heartily approve of efforts to find a constructive answer to 
the problem of union democracy. Our recommendations shall be con 
fined to a few phases of the problem which have a pronounced impact 
on ‘both employees and employers. 

We agree with those who would ban minority picketing abuses 
Ww ie we term them organization picketing, recognition picketing 
or something else. C losely akin to this problem is the protection of 
neutrals in labor disputes. We would close loopholes in the law which 
re: unfair treatment of neutrals through secondary boycotts. 

There is much confusion about what ‘authority the States have 
in ce law. This confusion should be clarified and State sovereignty 
should be recognized in relation to labor activities. 

4. Labor organizations have today reached positions of great 
power. Abuses of that power are contrary to the public interest and 
should be subject to the antitrust laws and other approprite legal con 
trols, equivalent to those applied to others. 


UNION DEMOCRACY 


One of the recommendations made by the Select Committee on 
Improper Activities is that there should be legislation to insure union 
democracy. This problem has many phases. 

One phase of it revolves around compulsory unionism, the basic 
power is freedom to join or not to join. 

This power to exact soneenlip as a condition of working for a 
livelihood is not given other private organizations. Freedom to de- 
cline or withdraw from membership in most organizations has always 
been considered a basic American right. 

As long as unions are made the exception and have this power to 
exact membership as a price for holding one’s job the most immediate 
and effective protest that any worker can register against conditions in 
a union is denied him. 
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This grim reality is underscored today by the fact that single unions 
dominate entire industries. A worker cannot withdraw from the 
union, quit his job, and go to work at his trade in another plant. because 
he will likely find the same union anywhere he goes in the industry. 

This fact was emphasized by the distinguished chairman of the 
Select Committee on Improper Activities the other day when he said 
in his testimony, “For all practical purposes, Americans cannot work 
in many industries without belonging to a union.” 

Hence, a worker at times finds himself compelled to continue mem- 
bership in a union which may be controlled by gangsters, by embezzl- 
ers, by political hoodlums, or by leadership which for any other reason 
is victimizing or making pawns of its members. 

He more Fikely, indeed, may be forced to belong to a union which 
he, for reasons of his own, does not like, even though nothing about it is 
basically bad. 


MINORITY ELEMENTS WITHIN THE UNION 


It has been said that the good employees should remain in the 
union and clean it up. This theory is more easily discussed than put 
into practice. 

The employee may find himself the victim of violence if he protests 
the practices of the union. The select committee has made findings 
of this character in its interim report. It found, for instance, that one 
union leader— 


sanctioned the use of violence to discourage dissents within the union and alleged 
obstructionists without, including the beating of the 14-year-old son of a bakery 


owner during a Los Angeles strike. 

When an employee finds himself the victim of this type of union 
he should at least not have to struggle with the fetters of a collective 
bargaining contract which requires his membership. The law should 
rather protect him in his democratic desire to refrain from union 
membership. 

Employees, moreover, may for other reasons find that achieving 
reform by a right from within the union is impossible even when 
union constitution and bylaws appear to reflect democracy. Un- 
democratic leadership and control can make a mockery of the attempts 
at democracy which such documents embody. 

Reform efforts from within the union by a few employees are likely 
in such situations to end in a sense of futility and failure. Findings 
of the select committee give support to such a conclusion. 


THE ARGUMENT FOR UNION SECURITY 


We continue to hear the argument that the unions must have secu- 
rity. The fact is that they have this without imposing membership on 
unwilling employees through union shop contracts. The Taft-Hartley 
Act outlaws conduct which would discriminate against employees be- 
cause of union membership or activity. 

The act expressly bans interference with, restraint, or coercion of 
employees for taking part in organizing activities. 

It also bans— 


discrimination in regard to hire or tenure of employment or any term or condi- 


tion of employment to encourage or discourage membership in any labor organ- 
ization. 
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NO COMPULSORY MEMBERSHIP NEEDED 


These provisions have been applied most faithfully by the Na- 
tional Labor Relations Board. Certainly with these protections the 
unions do not need compulsory membership to give them security. 

It is also said that only a few employees do not want the union 
and that the majority should rule. If it be true that the dissenters 
are a small percentage of employees affected by collective-bargaining 
contracts, then to allow freedom of choice as to union membership 
to these few i is not going to destroy unions. 

Moreover, even with compulsory membership outlawed, the ma- 
jority would continue to rule as to the collectively bargained matters 
that are really important, wages, hours, and working conditions. 
The majority union’s contract controls employees on these matters 
whether those employees in the bargaining unit are members of the 
union or not. 


COMPULSION THROUGH UNION POLITICAL ACTIVITY 


Outside the bargaining area there are matters, moreover, on which 
the majority in the union should not be allowed to control the minor- 
ity. Lrefer to political activity. 

In Federal, State, and local elections labor organizations endorse 
candidates, spend money, and exert the energies ‘of the or ganization 
to elect them. It certainly is not in keeping with American concepts 
of a citizenship to require minority employees under threat of losing 
their jobs to continue as members of a union whose political objec- 
tives and activities they disapprove. 

This objection becomes the more compelling when we recognize 
that some of our most important labor leaders declare political activ- 
ity to be the most important activity of organized labor today. 


FREE RIDERS 


Under such circumstances it is absurd to say that all employees 
must belong to the union because they all receive certain benefits- 
that there should be no free riders. 

Who is to say that an employee whose political philosophy is vio- 
lated by a union to which he unwillingly belongs does not receive 
more detriment than benefit ? 

Many organizations, moreover, provide benefits for groups of peo- 
ple. This principle applies to ’ chambers of commerce, boards of 
trade, taxpayers’ Re agues, trade associations, service clubs, and other 
organizations. 

I hope we never see the day when membership in any of them 
becomes compulsory as a price of continuing in business. 

Employers, being individualists, would not want membership in 
their own organizations placed on such a basis. 

Why do large numbers of employers then sign union-shop con- 
tracts? For the same reason they have entered into many other ill- 
advised collective agreements. The answer is in the power of the 
unions, the strongest ones having been described as “the most power- 
ful economic organizations which the country has ever seen.” * 


1 Sumner Slichter, the Challenge of Industrial Relations, p. 14. 
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Unions, supported by this great power, persist in demanding such 
contracts and have succeeded in closing the loop tighter and tighter 
until today probably 70 to 80 percent of employees covered by col- 
lective bargaining are under union- shop agreements. 

KE mploye1 rs usually feel they can ill afford a strike. Hence they 
sign these contracts which they would usually prefer not to sign if 
left to their own free choice. 

For these reasons, we believe that the entire subject. of compulsory 
unionism should be removed from the area of collective bargaining, 
and the law should give complete freedom to employees to join or not 
to join. 

Such action would make for democracy in unions. 

Certainly if union leaders knew they continuously had to sell and 
resell the union to the members in order to hold their membership, 
they would be more responsive to the wishes of the rank and file. This 

result, would be the best kind of democracy. 

We favor legislation such as that set forth in S. 3001. We would 
recommend that it be applied to both those segments of industry 
under the Taft-Hartley Act and those under the Railway Labor Act. 


SECRET STRIKE VOTES 


The principle that a decision by the employees to strike should be 
reached only after adequate present: tion of the employer's last offer, 
and after a secret, ballot and a majority vote, should be an essentiai 
element of any legislation designed to promote the observance ot 
democratic practices within unions. 

The decision to strike or not strike is as important as any that can 
be made by the employees in a bargaining unit and should be effec- 
tively safeguarded. 


M’CLELLAN COMMITTEE’S RECORD 


The disclosures by the McClellan committee make clear that the 
lack of democratic practices within unions is serious enough to war- 
rant immediate legislative attention. 

They make clear, too, that the harmful consequences from this 
lack of democratic procedures can extend beyond the obvious damage 
to the interest of employees themselves, and affect also the employers 
and the community, in view of the great economic power wielded by 
labor unions today. 

It is in the interest of all who are affected by a union’s decision to 
exercise its economic power that such a decision be reached only after 
due consideration has been given to the issues and with scrupulous 
regard for sound democratic procedures. 


“PAPER” RIGHTS OF UNION MEMBERS 


The record compiled by the McClellan committee shows the fact 
that too often the democratic rights of members, as apes ified in union 
constitutions, charters, and bylaws, are observed in letter but not in 
spirit. If participation by the employees in the “i cision to strike, 
or in any other vital mi itter, is to be achieved, a distinction must be 
made between “paper” rights and actual practice. 
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There can be no doubt now that, without adequate protection of 
the various democratic rights of rank and file members by law, such 
rights can be nullified by union officials who desire to do so for rea- 
sons of personal gain or personal power. 

In the past, when legislative proposals have been introduced to 
require majority reece al by secret vote on such key issue as this, 
union spokesmen have protested* that these strike-vote proposals 
imply that officials may disregard the wishes of the members on such 
a key issue, 

The record of the McClellan committee demonstrates that this 
precise situation can, and does, occur in fact. 


NATURE OF SAFEGUARDS REQUIRED 


It is necessary, in order to give genuine meaning to strike votes, to 
insure an informed and free expression of the membership’ S wishes. 
The casting of a ballot in secrecy is essential in order to insure that no 
individual may be subjected to pressure tactics or to the risk of 
retaliation in order to induce him to cast a vote either for or against 
a strike. 

Further, such a vote should be supervised by an impartial agency, 
either priv ate or governmental, and the poll should be held in a 
convenient and accessible place. 

We think they are necessary in order to give genuine meaning to 
strike votes and to assure free and informed expression to union 
wishes. There are of course other safeguards which we discuss in 
our statement. 

As important as any other consideration is the need for an adequate 
evaluation of the employer’s last offer by the membership. A vote 
would be meaningless unless an accurate representation is made of the 
facts of the situation. 

It is unrealistic indeed to expect that the same union officials who 
have rejected the employer’s last offer in collective bargaining, and 
who now wish rank and file members to support that rejection, will 
voluntarily present the employer’s proposal in a manner reasonably 

calculated to achieve a genuine appraisal of the offer and a fair test 
of membership sentiment. It is precisely for this reason that a super- 
vised vote is necessary. 

Further, the strike vote should be held under conditions encourag- 
ing settlement of the dispute rather than aggravation of any factors 
which have produced disharmony or hostility. 

Strike votes under control of union officials and without adequate 
supervision produce little else. To that end, a proposed strike vote 
should be deferred until negotiations have clearly accomplished the 
maximum results. 

In the event that a work stoppage takes place after a strike vote 
has been taken, the employees should have the opportunity of a simi- 
lar vote on any revised proposal which the employer may then offer 
in settlement of the dispute. 





* Hearings before the Senate Committee on Labor and Public Welfare on proposed re- 
visions of the Labor-Management Relations Act, 1947, 83d Cong., 2d sess., pt. VI (1954). 
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VOTING BY ECONOMIC STRIKERS 


There is a proposal before this committee which would permit eco- 
nomic strikers to vote in representation elections even though not enti- 
tled to reinstatement. 

This concept is embodied in S. 3099 and was among those brought 
forward by the Secretary of Labor and in turn by the White House 
in its message to Congress on labor problems. 

The issue which arises from this proposal goes to the very heart of 
union democracy. Economic strikers whose jobs have been filled are 
not entitled to reinstatement. 

Yet the proposal to make them eligible to vote in elections would 
give them a voice in determining the bargaining representation for 
others in the unit or employee group of which they are not properly 
a part. 

It is basic democracy that a union should represent only employees 
working in the plant, not previous employees who have been legiti- 
mately succeeded by others. 

The facts are that the present wording in the law which prevents 
replaced economic strikers from voting was enacted because of bad 
experience from allowing them to vote. 

A policy of the law, moreover, should be to give reasonable encour- 
agement to industrial peace. If all economic strikers are to have 
legal status as voters even after replacements are hired, then an inevi- 
table result will be the encouragement of hasty, ill-considered, and 
unwarranted strikes. 

The change would be based on the false logic that no matter how 
fair an employer may be, the rules of law should favor the striker 
and that every strike ‘should be won. 

We oppose the provision in S. 3099 that would confer voting rights 
on all economic strikers. 


CERTAIN PICKETING ABUSES 


One of the most complex aspects of the labor-management relation- 
ship involves the use and regulation of picketing in labor disputes. 
Realistically speaking, picketing is organized coercion. The major 
bone of contention in this field is over what kinds of picketing we are 
to permit and what kinds we are to ban by labeling them “illegal.” 
A reason for the difficulty in regulating picketing is that we have 
attempted subjective regulation of this area of activity. In other 
words, we have attempted to determine what is in the minds of the 
pickets or attempted to fathom the objective of the picketing in order 
to determine its legality or illegality. Clearly, this is often an impos- 
sible task. We urge an abandonment of subjective regulation of 
picketing and a return to objective regulation. We have imposed a 
well-nigh impossible set of standards for the NLRB and the courts 
to enforce. 
As the NLRB noted in the Curtis case, the purpose of picketing is 
generally— 
(a) To prevent the employees from going to work; 
(6) To keep customers from buying the employer's projects ; 
(c) Tostop or curtail deliveries to the premises. 
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While these are the more or less normal end results of picketing, 
this does not mean that picketing is not employed for other clearly 
illegal purposes such as extorting money from an employer or coerc- 
ing an alae to force his employees to join the union. 


MINORITY PICKETING 


There is no justification today for permitting any type of minority 
picketing, whether it be labeled “recognition” or “organizational” 
picketing. Minority organization and recognition picketing is use 
of the coercive power of the picket line to force either an employer or 
his employees to accede to the unfair or illegal objectives of a union. 

Disclosures by the McClellan committee have provided ample proof 
that picket lines are being utilized to achieve illegal ends. We concur 
in the view expressed by Senator McClellan before this subcommittee 
on May 5 when he stated : 

I do not believe that they (unions) should have a right of organizational 
picketing. 

Recognition picketing is intended to force an employer to install 
a union as the representative of his employees without regard for 
the wishes of his employees and sometimes against the wishes of his 
employees. The employee is coerced by the threat of losing his job 
if his employer’s business is curtailed. Similarly, the employer is 
coerced by the threat of economic loss or destruction of his business. 


EFFECTS OF MINORITY PICKETING 


As long as we permit minority picketing we shall countenance 
und be responsible for— 

(a) Employees being deprived of freedom of choice of a 
bargaining representative ; 

(6) Unjustified economic harm to employees and employers; 

(c) The flourishing of extortion and shakedown rackets; 

(d) The crippling and destroying of small businesses by un- 
justified picketing. 

Decisions of the National Labor Relations Board in the last year 
should reduce some of the abuses in the area of recognition picketing, 
but those Board decisions have not been confirmed or determined 
by the courts. 

For example, the Board has held that it is an unfair labor practice 
for a minority union— 

(a) To picket for recognition ; 

(6) To picket for a union shop contract ; 

(c) To appeal to the customers of an employer not to purchase, 
or place the name of an employer on an “unfair” or “do not 
patronize” list. 

However, these Board decisions have yet to be confirmed by the 
courts. In addition, the NLRB has not ruled against the use of or- 
ganizational picketing as such, and it is apparent that legislative 
action is necessary to rid this area of picketing abuses. Since recog- 
nition picketing can be easily put under an “organizational” label, to 
all practical purposes minority picketing of both types will remain un- 
regulated. 











UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 847 


ORGANIZATION BY “COERCION” 


The term “organization picketing” is really a misnomer because it 
is actually organization by “coercion.” In this age of relatively 
numerous modes and channels of communication, it is rather inane 
to suggest that. unions must picket in order to organize. An employee 
can be.sold-on the merits of union membership in.an untold number 
of ways. 

For example, he can be personally solicited as he goes to and from 
work, at his home, at scheduled organizational meetings. He can be 
solicited by pamphlet, personally or through the mail, and by tele- 
phone, radio, an television. He can be approached b employees 
on company premises during nonworking time, either in the plant 
or in the parking lots. 

As long as we permit organizational picketing to exist, we are 
accepting the false concept that this form of “organized coercion” i 
either neeessary or desirable in order that employees be infcomad 
about the possibility of organization. 


PENDING LEGISLATIVE PROPOSALS 


Administration proposals in the area of picketing merely enunciate 
rules already established by administrative decision of the NLRB 
and, in other instances, would weaken present law to expand existing 
abuses. The administration’s recommendations are embodied in 
S. 3099, and a careful evaluation reveals their weaknesses. 

It makes it an unfair labor practice for a union to picket or threaten 

o picket— 

(a) Where another union has been recognized and a repre- 
sentation question cannot be appropriately raised under section 
9 (e 

(b) Where a representation election was held within the pre- 
ceding 12 months; 

(c) “Where the union cannot establish a “sufficient interest” on 
the part of employees in having that union represent them; 

(d) Where picketing has occurred “for a reasonable period of 
time” and an election has not been conducted. 


EXAMINATIONS OF EFFECTS OF THE FOUR PROVISIONS 


Regarding (a) above, section 8 (b) (4) (C) of the Labor Manage- 
ment Relations Act makes it a union unfair labor practice where a 
union (whether it be a minority or a majority) pickets for recognition 
from an employer when another union has been certified as the bar- 
gaining representative. 

Picketing in such a situation has been held legal, however, where 
there has been no demand upon the employer for recognition and 
where the picketing has not affected the employees. 

Thus, picketing, protected by an “organizational cloak,” is per- 
missible-wder presently existing law even though another union has 
been certified. 

Provision (a) about does not purport to alter the present law. 
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LIMITED BAN ON PICKETING 


(6) In situations where a representation election was held within 
the preceding 12 months, the stintiiteation proposal would adopt a 
rule to ban such picketing as already set forth in the Curtis case, but 
would limit the ban on picketing by any union under such circum- 
stances to 1 year. Thus the proposal would be less effective than the 
rule in the Curtis case. 

(c) The administration ban on picketing where a union cannot 
establish that employees have a “sufficient interest” introduces a new 
concept. 

Present NLRB rules require that a union make a showing of “sub- 
stantial interest.” This has been defined as an interest by some 30 
percent of the employees of the proposed bargaining unit. 

A “sufficient interest” could be interpreted to mean five percent of 
the employees and certainly might mean less than the percentage 
attributed to the term “substantial interest.” 

The term “sufficient interest” is so vague as to subject it to wide- 
spread interpretation. Such a result could permit the injustice of 
recognition picketing by a very small minority of the employees and 
could, in fact, overrule the Curtis decision. 


YEARS OF LITIGATION FORESEEN 


(d) To ban picketing after it has been conducted “for a reasonable 
period of time” and an election has not been held, is not definitive 
enough to be other than confusing. It would take years of litigation 
before a final pronouncement would be forthcoming from the Supreme 
Court on what constituted a “reasonable period of time.” Small-busi- 
ness men might be put completely out of business after being picketed 
for a week. 

Thus, it is apparent that the administration’s recommendations by 
no means solve the problem of recognition picketing. Actually, the 
provisions cited permit a wider use of recognition picketing than is 
now permitted under the latest decisions of the NLRB. 

Racket picketing, extortion, recognition picketing, could thus be 
Jumped under the protective cloak of organizational picketing. In 
short, this bill would widen current abuses in the area of picketing, not 
remedy them. 

We rather support the efforts to ban minority picketing in bill 
S. 76 by Senator Curtis. 

We believe also that S. 3618 by Senator McClellan is preferable 
to the administration proposals. 


PICKETING ON STRUCK WORK 


Senator Kennepy. What do you think about picketing on struck 
work ¢ 

Mr. Kexiy. Beg your pardon. 

Senator Kennepy. What do you think about a case where a strike 
has taken place in a plant, and then the work in the plant is con- 
tracted out by the management to another plant. 

Do you feel that the striking employees should be permitted to 
picket the plant where the struck work is being done ¢ 
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Mr. Keiiy. No, I think that is a secondary boycott. I think that 
it should be prohibited, assuming, of course, that the other plant is 
an independent plant and it is re eally contracted out. 

Because the employees, at the struck plant, have the right now to go 
elsewhere and work while the labor dispute is pending, and while the 
strike is going on, and we think it is only a corollary right that the 
employer should have the right to send his work to another plant and 
have it done. 

Of course, he is inconvenienced, and the employees are incon- 
venienced, but it seems that the two rights should go together. 

Senator Kennepy. The question is whether picketing outside— 
holding up a sign saying, “the work being done in this plant is 
struck work” should be prohibited. 


A SECONDARY BOYCOTT 


Mr. Ketiy. We think they should, Senator, because regardless 
of what the sign says, it is a picket line, and it is a secondary picketing 
and, we think, a secondary boycott. That plant to which the work 
has been sent is there to do whatever business is offered to it, pre- 
sumably, and if business comes in it ought to have the right, if it has 
no labor disputes at its own plant, to proceed to do the work without 
interference. 

Does that answer the question ? 

Senator Kennepy. Yes, I think we have got to decide whether that 
second employer is really a secondary party or whether he is not in a 
sense a primary party, but I appreciate your position. 

Mr. Ketxiy. Thank you, sir. 


PICKETING AFTER ELECTION 


Senator Kennepy. [ think an important question is the matter of 
picketing after an election has taken place, where within the plant 
another union may have won the election, and then picketing goes on. 

I am not sure that that is proper, but it is subject to abuse. 

Mr. Ketiy. Of course there are others to be considered, aside from 
the employer and the employees at the struck plant or where there is 
labor trouble. Their interests, of course, are to be considered, both 
of them. But I don’t think we should lose sight also of the innocent 
persons to the dispute which the second employer or manufacturer 
has, as the case might be, innocent in the sense that they are not parties 
to this dispute in any way. 

Senator Kennepy. It seems to me that in the first case I gave you 
of the struck work, that the second employer is not an innocent. party, 
but. that, he is involved because he is giving economic assistance to the 
first plant which is struck. 

Now, continued picketing after an election has taken place and 
another union has won, 1s ‘another matter. It does permit in some 
cases economic pressures on an employer when he is powerless be- 
cause he can’t effect the result as to which union is going tobein. We 
have had some abuses like that in New York. I think it is a question 
to which we should address ourselves. I don’t think we should con- 
sider that: the second man is an innocent party in the first, case that I 
gave you. 
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But anyway, that is just a matter of 

Mr. Ketty. He is supplying a service just the same as the utility 
or anybody else might supply a service. 

Next, we take up the question of secondary boycotts. 


CONGRESSIONAL ACTION ON SECONDARY BOYCOTTS 


Eleven years ago, Congress thought it was ending all secondary 
boycotts when‘it. wrote section 8 (b) (4) as part of the Taft-Hartley 
Act. 

This section was designed to make secondary boycotts an unfair 
labor practice for unions. The passing of the years, however, has seen 
conflicting decisions by the various members of the National Labor 
Relations Board and by some of the courts. Today there are two 
kinds of secondary boycotts—legal and illegal. 

The Chamber of Commerce of the United States has long been 
opposed to the secondary boycott as an unfair tactic because it applies 
coercive pressure on neutral parties, forcing them to take sides in 
labor disputes and organizing drives which are of no concern to them. 

A distinguished Member of the Senate, Senator Carl T. Curtis, of 
Nebraska, in a speech on the Senate floor in the 84th Congress, aptly 
described the secondary boycott : 

Next to violence, the secondary boycott is the most vicious weapon used by 
union bosses.° 

The power contained in the secondary boycott weapon is virtually 
unlimited. It can put an employer out of business (and his em- 
ployees out of work) .* 

It can force employees to join a union against their will or to switch 
their affiliation and membership to another union.° 

It also results in restricting the public’s free choice of goods by 
removing certain products from the market under threat of “labor 
trouble.” ° 

MAJOR LOOPHOLES 


Although the original intent of Congress was to stop secondary 
boycotts, as a matter of fact, six major loopholes have developed. 
Some of these escape hatches are the result of statutory language, 
while others have been created by decisions of the courts and the 
National Labor Relations Board. 

Three of the loopholes stem from the language of the act. Reading 
in part, section 8 (b) (4) of the Nation: al Labor-Management Rela- 
tions Act makes it an unfair labor practice for a union: 


* * * to induce or encourage employees of any employer to engage in a strike or 
concerted refusal in the course of their employment * * * to work on any 
goods * * * or to perform any services * * *. 


3 Congressional Record, vol. 102, No. 78, May 14, 1956, p. 7189. 

‘Coffey Transfer Co., Alma, Nebr., see Congressional Record, vol. 102, No. 78, May 14, 
1956, p. 7189; statement of Robert L. Von Holdt, of Evanston, Ul., House hearings, Com- 
mittee on Education and Labor, H. Res. 115, pt. 8, p. 2802, April 21, 1953. 

®Labor’s Dreaded Squeeze Plan: The Secondary Boycott, Reader’s Digest, August 1956. 

*Statement of Hoyt P. Steele, of Des Plaines, Ill., on experiences of the Burt Manu- 
facturing Co., of Akron, Ohio, House hearings, Antitrust Subcommittee of Committee on 
the Judiciary, pt. 2, pp. 1683-1684, May 25. 1955. Also see Amalgumated Meat Cutters 
AFL v. Swift @ Co., 113 N. L. R. B. No. 31 (1955) : 36 L. R. R. M. 1207: enforced at 237 
F. 2d 20 (Cc. A. D. C.) (1956) ; 38 L. R. R. M. 2289; certiorari denied 252 U. S. 1015: 39 
L. R. R. M. 2453 (1957). P 
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The italic words identify three statutory loopholes. 

The words “encourage employees” specifically prohibit pressure on 
employees, but make no mention of pressure on employers. ‘This has 
been interpreted to allow the coercion of neutral employers. 

Thus, it is illegal if the union agent goes to employees and urges 
them to refuse handling another firm’s goods, but it is legal for him to 
go to the “front office” and induce management to stop doing business 
with another party. 

This technique has been termed “pressure on the employers.” 


INTERNATIONAL RICE MILLING CO. CASE, 1951 


The Supreme Court’s decision in /nternational Rice Milling Co. v. 
NLRB (341 U. S. 665; 28 L. R. R. M. 2105 (1951)) pointed to the 
loophole from the use of the word “concerted.” 

The Court held that the inducement of a single truck driver “reach- 
ing individual employees of neutral employers only as they happen to 
approach the picketed place of business generally are not aimed at 
concerted, as distinguished from individual, conduct by such em- 
ployees.” 

PREEMPLOYMENT PICKETING 


A third loophole come from the phrase “in the course of their em- 
ployment.” Unions have successfully used this term as a defense to 
secondary boycott charges, contending that it is within the law to 
persuade workmen not to accept or take employment as long as they 
have not begun work on a job. 

This technique occurs where unions operate a hiring hall and control 
the labor supply for a particular industry. Although this boycott 
tactics was “legalized” by the NLRB in its Joliet Contractor’s decision 
of 1952,7 the issue is again before the NLRB.* 

A fourth loophole has arisen because of conflicting interpretations 
as to whether the boycott sections of Taft-Hartley should be applied 
to railroad employees, agricultural workers, or the employees of 
political subdivisions of States. 


“HOT-CARGO” CONTRACTS 


A fifth loophole in the Taft-Hartley Act’s boycott prohibitions re- 
sults from collective bargaining contract clauses which permit a union 
to demand an employer + cease doing business with another employer. 
Such clauses are commonly known as “hot-cargo” contracts or stand- 
ard form of agreement clauses. The latter are ‘sought by the building 
trades unions in an attempt to keep unionized contractors from doing 
business with nonunion contractors or from buying building mater ials 
made by employers whose employees do not w ish to join a union. 

After various decisions on this type of contract, the Labor Board 
now refuses to permit such contracts to be enforced, and holds that 





7 Glaziers Union vy. Joliet Contractors Association, 99 N. L. R. B. 1291; enforced 202 F. 
24 606 (1953) certiorari denied 346 U. S. 824, 32 L. R. R. M. 2750. 

8 Local 636 United Assoc. of Plumbing & Pipejitting v. Detroit Edison Co. and Westing- 
house Electric Corporation, 7 C. C. 55. 
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such contracts, when made by common carriers, are prima-facie evi- 
dence of secondary boycott inducement.® 
The legality of hot-cargo contracts as a bypass of Taft-Hartley 
boycott prohibitions is now awaiting a decision by the Supreme 
Court." 
AMBULATORY PICKETING 


The sixth major secondary boycott loophole involves secondary 
picketing, commonly called ambulatory, common situs, or roving situs 
picketing. 

The NLRB has interpreted the act to permit certain types of 
secondary picketing. Pickets follow a product from its place of 
manufacture to its place of sale, threatening economic loss upon any 
company which handles the picketed product. 

Although the NLRB recently has made technical modifications of 
its original 1949 decision (Schultz Refrigerated Service Co., 87 
N. L. Rk. B. 502; 25 L. R. R. M. 1122), secondary picketing has a 
major effect upon innocent third parties. 

Jnion officials generally insist that the purpose of such picketing 
is merely to advertise its side of the story to the public, but the late 
Chief Judge Parker of the United States Court of Appeals for the 
Fourth Circuit pierced this veil in his decision in the Piezonki or 
Stover Steel Co. case.” 

Judge Parker stated : 

The picketing was done at premises where business of the subcontractors, as 
well as business of the contractors, was being carried on, and everyone knew it 
would affect not the nonunion employees of the general contractors, but the union 


employees of the subcontractors, and it is idle to suggest that it was not engaged 
in for this purpose. 


PENDING BILLS: 8. 76 


S. 76, the Curtis bill, introduced in the very early days of the 85th 
Congress, in our opinion, would close the secondary boycott loopholes 
and restore the original intent of Congress to halt all secondary boy- 
cotts as an unfair labor practice. 

We believe that S. 76 and its explanation as given by Senator Curtis 
in the Congressional Record of April 29, 1957, should have the support 
of all who wish to put an end to coercive pressure on innocent neutrals 
by professional unionists. In addition to closing the major loopholes 
in Taft-Hartley’s boycott sections, it would, according to the Senator’s 
explanation, curb organizational and recognition picketing, discussed 
earlier. 

PERMITTING CERTAIN SECONDARY BOYCOTTS 


Early in this second session, the Department of Labor sent its sug- 
gestions to Congress, and they were introduced in S. 3099. Part of 
it deals with secondary boycotts. The proposals in S. 3099, as a matter 
of fact, are designed to permit certain types of secondary boycotts and 
to give a special class of unions complete freedom to use the secondary 
boycott against neutrals. They would permit secondary boycotts 


® Teamsters Local 728 vy. Genuine Parts Co. (1957) 119 N. L. R. B. No. 53; 41 L. R. R. M. 
1087. 
1 NLRB y. General Drivers, U. S. Supreme Court, October Term, 1957, Nos. 273-324. 
1 Piezonki d/b/a Stover Steel, 219 F. 2d 879, 35 L. R. R. M. 2545 (1955). 
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when they occur at a “site of construction, alteration, painting, or 
repair of a building.” 

Senator Kennepy. That is an attempt to reverse the Garner deci- 
sion and permit some striking on a construction job, where union and 
nonunion employees are working together. It will be regarded in that 
case as a primary boycott and not as a secondary boycott. 

Mr. Ketiy. We think that would just provide an open season in 
any union in the building trade to close down construction or work 
where there were numerous unions working. And it would be ter- 
ribly detrimental not only to the employers of the unions which had 
10 dispute, but also to manufacturers and to suppliers and to mer- 
chants who were attempting to supply any building project. 

In other words, if that were adopted, two electricians, say, on a 
job where there were a hundred carpenters and a dozen stonemasons, 
and a hundred other workmen, plumbers, and pipefitters, and so 
forth—let’s assume a genuine effort to picket the two electricians— 
could throw the, perhaps, hundreds of other workmen out of work. 

Now, perhaps there is a genuine dispute as between—of course it is 
wide open to subterfuge, but assuming it was not subterfuge, that it 
was an honest dispute—the interest, the other interests involved, 
should outweigh any interest that there might be in permitting picket- 
ing of the one small group on the job. 

That could unfairly shut down an enormous amount of construction 
work and throw a great many workmen out of work all over the 
country. 

The same bill, we think, would not remedy the hot-cargo evil, that 
it implies, or at least some people think is remedied by the adminis- 
tration’s bill. We think it does not. 


LICENSE TO BOYCOTT IN 8. 3099 


This license to boycott would be given the building trades unions in 
spite of the fact that the records of the NLRB reveal that in 1957 more 
than 28 percent of the secondary boycott. cases filed with the Labor 
Board name the building trades as respondents. 

S. 3099 would thus further weaken the law’s boycott prohibitions, 
giving a union boss an open season on building contractors and the 
makers of products that go into construction. 

The Labor Department in S. 3099 would open still another gap in 
the present boycott restrictions by allowing secondary boycotts against 
firms who agree to perform work for an employer whose employees are 
on strike. There is no attempt by the bill to distinguish whether the 
strike is an economic or an unfair labor practice strike. 

This double standard for management and labor is further empha- 
sized because the proposal would not prohibit strikers from accepting 
other work while on strike; yet the employer would be harassed by a 
secondary boycott if he attempted to seek aid to continue his right to 
do business. 

If boycotts are allowed against firms who are handling work for a 
struck employer, should not. other employers be permitted to boycott 
or lockout employees who are members of the union attempting the 
secondary boycott? Why must there be a double standard favoring 
the union boss? 


25738-—58 Hr) 
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WEAKENING PRESENT LAW 


A comparison of the loopholes, which we discussed earlier, as 
handled in 8. 76 and S. 3099 will reveal that the latter will not correct 
the complaints against secondary boycotts. The Department of 
Labor’s proposal w vould weaken the present law, although its intention 
may be to stop secondary boycotts. 

Both bills, however, would attempt to close the loopholes based on 
employer pressure, concerted activities, and on the definition section 
of 'Taft-Hartley. 

S. 3099 would not halt such loopholes as “hot-cargo” contracts, sec- 
asin picketing, and course of employment. In fact, S. 3099 fails 
to mention sec ondary picketing and course of employme nt. Its attempt 
to halt hot cargo is completely ineffective and would remove pres- 
ent favorable judicial decisions against this tactic. 

In paragraph (ii) (B) of S. 3099, on “hot cargo” reference is made 
to “forcing or requiring any person to cease, or to agree to cease eae 
The implication 1s that hot-cargo contr: ucts are illegal if they are won 
by force. In practice, however, “hot-c argo” clauses are won at the bar- 
gaining table with the union usually giving up some other demand in 
return for a “hot-cargo” clause. T he Labor Department’s provisions 
are unrealistic. 

In summary, the national chamber urges this committee to recom- 
mend legislation that will close all secondary boycott loopholes, and 
make no ) special exemption for any class of leds organization. We 
urge the enactment of legislation similar to S. 76 and the rejection of 
the proposals embodied in S. 3099. 


RESTORATION OF STATE AUTHORITY IN LABOR RELATIONS 


The legislative task that confronts Congress in this area is to re- 
store to the States their former authority to effectively maintain 
laws relating to labor within their respective jurisdictions. 

Congress has constantly expanded Federal authority, with result- 
ant and often unnecessary sacrifice of State authority and sovereignty. 
At the same time, the Federal courts have developed the so- called pre- 
emption theory to the effect that the enactment of Federal law nul- 
lifies State laws on the same subject, whether or not they are actually 
in conflict with Federal law. 

Today, the authority of the Federal Government to act exclusively 
in the area of labor-management relations has pushed back the for- 
ward edge of State authori ity to “the point where only a mirage lies 
beyond.” ” 


THE PREEMPTION DOCTRINE 


In labor relations, the results have been particularly unfortunate. 
The problems which arise in this field are basically local and plant- 
related. The displacement of State authority by the Federal Govern- 
ment has removed those problems from the local area, where they are 
more directly and more expeditiously handled by State courts and 
State agencies, and placed them in the hands of the Federal Govern- 
ment, already too far centralized. 





12 Polish National Alliance v. N. L. R. B., 136 F. 2d 175 (1943), in effect anticipating the 
present situation. 
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It should be noted that these two, the extension of Federal author- 
ity and the preemption theory of the Federal courts, have tended to 
destroy State authority in fields other than labor law. Such fields in- 
clude those relating to commerce, banking, shipping-rate regulation 
and subversive activities. 

So much is this the situation that the American Bar Association 
on May 18, 1956, expressed its views on the subject to the Senate Judi- 
ciary Committee as follows: 

It is obvious that with the multitude of subjects with which the Congress 
is now dealing, it is merely a question of time before the States will be deprived 
of practically all power and sovereignty in enactment and enforcement of laws 
for the protection of the health and welfare of their local citizens. 

The responsibility for meeting this problem rests not only with 
the Judiciary Committee of e: ich House but also with other commit- 
tees of Congress. 

The national chamber, in addition to favoring legislation which 
would mitigate the harsh effects of the preemption theory on a broad 
basis, as contemplated in two bills, H. R. 3 and S. 337, now before 
the House and Senate Judiciary Committees, also urges this sub- 
committee to recommend legislation to deal with the problem i in the 
general area of its jurisdiction—labor relations. The need for reme- 
dial action is at least as pressing here as in any other field and legis- 
iation which is adapted to labor relations is strongly urged now. 


EMERGENCIES AFFECTING PUBLIC HEALTH AND SAFETY 


An example of the serious disability which has been forced on the 
States, as a result, concerns labor disputes which produce emergency 
situations affecting the public health and safety of the citizens of a 
State. 

The fact that the several States find themselves without authority 
to protect. their citizens during disputes of this kind was called to 
the attention of Congress by President Eisenhower in his 1954 mes- 
sage recommending new labor legislation. He recommended that the 
law should: 


Make clear that the several States and Territories, when confronted with 
emergencies endangering the health or safety of their citizens, are not throug 


apy conflict with Federal law, actual or implied, deprived of the right to deal 
with such emergencies. 


HARSH IMPACT OF PREEMPTION THEORY 


The remedy recommended to this subcommittee is to minimize 
the harsh impact of the preemption theory generally in the field of 
labor law by preventing its application by the courts, unless either 
of two conditions is present: 

One, Congress must state its express intention in any new legisla- 
tion that it wishes to preempt the field is to be applied or, two, there 
must be a direct and positive conflict between a Federal and a State 
labor law so that the two cannot be reconciled or consistently stand 
together. 

The purpose of suc ‘h legislation would be to apply the legislative 
methods of S. 337 to the area of labor law. 
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It should be noted that the various bills before this subcommittee 
on the so-called no-man’s-land problem, discussed more fully later 
in this statement, do not address themselves at all to the serious 
matter of the nullification of State laws by the preemption doctrine 
of the Federal courts. Those bills merely permit the application of 
State authority to representation and unfair labor practice cases over 
which the National Labor Relations Board has jurisdiction, but 
declines to assert it. 

They do not provide for concurrent jurisdiction by the Federal and 
State Governments. The Supreme Court has extended the preemption 
doctrine to a point where ** State courts are now denied totally the 
power to enjoin certain kinds of peaceful picketing, if the same facts 
also generate a Taft-Hartley issue, even though both Federal and 
State laws have the same remedial effect. 

S. 372, introduced by Senator Goldwater, provides a broader ap- 
poe than do the bills dealing solely with the “no man’s land” issue. 

t merits your most careful consideration since it permits concurrent 
jurisdiction by preventing the wholesale application of the preemption 
theory to the regulation of strikes, picketing, boycotts, or lockouts. 
This method should be adopted in the labor-relations field as a whole 
to apply to any statutes which have an impact in this area, if the 
character of the particular State law makes it reasonably consistent 
with the comparable Federal law. 


THE “NO-MAN’S LAND” PROBLEM 


As we have said, the broad approach which the national chamber 
urges on the preemption question in the labor-relations field will make 
unnecessary any specific attention by the Congress to the “no man’s 
land” problem. State governments would have parallel or concur- 
rent jurisdiction with the Federal Government in labor law, provided 
that their respective statutes are readily reconcilable and reasonably 
consistent in policy objectives and in remedies. 

Thus, no gap in jurisdiction would exist for, whenever the National 
Labor Relations Board declined to assert jurisdiction over certain 
kinds of cases, within the terms of Federal law, the parties in the 
labor controversy could have recourse to State law. 

Where the issue should lie within the jurisdiction of both the Fed- 
eral and State authorities, the limitation on the use of State govern- 
ment would be whether the State law meets the test of comparability. 

But even where the issue is actually within the jurisdiction of the 
State as an essentially intrastate matter, recourse to State authority 
will become far more practical. At present, great uncertainty exists 
as to what is an intrastate matter. 

Once this legislative reform is achieved, regardless of any question 
as to which forum has jurisdiction, it will be resolved so that relief 
is surely available from one or the other, rather then from neither. 


13 Garner v. Teamsters, 346 U. 8S. 485 (1953). Also, on the denial of State authority. 
decided in 1957: P. 8. Guas v. Utah Labor Relations Board, 353 U. 8. 1; Meateutters and 
Butchers v. Fairlawn Meats, Inc., 353 U. S. 20; San Diego Building Tradea Council, et al. 
v. Garmon, et al., 353 U. 8. 26. 
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CAUTION ON DELAY AND UNCERTAINTY 


Caution is urged upon this subcommittee with respect to several of 
the proposals which have been made thus far to minimize the harsh 
effects resulting from Board refusals to exercise the jurisdiction which 
it has. To require the parties to apply first for relief to the Board and 
to be denied before turning to a State agency, creates unnecessary 
delay and uncertainty. 

This is avoided readily by the language contained in S. 1933, in- 
troduced by Senator W atkins, in w hich a State agency or a State court 
is permitted to exercise jurisdiction “ ‘over the matter or class of mat- 
ters with respect to which jurisdiction is declined.” 

Equi ully important is the fact that Congress did not specify, in 
the Taft-Hartley Act, what it considers an adequate yardstick of 
consistency between Federal and State labor laws for the Board to 
apply in working out cession agreements with State agencies so that 
they may exercise concurrent jurisdiction within the terms of section 
10 (a) of that law. 

Absent such a yardstick, the Board has deemed it the better part of 
wisdom to require maXimum consistency, so that a State must have 
enacted a little Taft-Hartley Act before a cession agreement becomes 
possible. This is unduly restrictive in terms of the ¢ act." 

It has meant that, because no State has adopted a comprehensive 
labor statute sufficiently like the Taft-Hartley Act, no cession agree- 
ments have been made by the Board. 


LABOR LAW ENACTMENTS EXTREMELY DIFFICULT 


The legislative experience of recent years at both the Federal and 
State levels makes quite clear that labor law enactments are extremely 
difficult to achieve. Certainly, it is unreasonable to hope that State 
legislatures would make comprehensive State labor statutes conform 
so closely to the Board’s test, or anything close to it, to permit an 
agreement to cede jurisdiction to State agencies. 

The remedy lies with Congress. W hat is needed is a specific and 
workable standard of consistency on the part of State laws with 
general policy objectives of particular provisions of the Taft-Hartley 
Act. 


REEXAMINATION OF BOARD’S DISCRETIONARY POWER 


The subcommittee is urged to reexamine the basic concept of the 
Board’s discretionary power to decline to exercise its jurisdiction over 
cases where such exercise is deemed not to effectuate the policy of the 
act. ‘To determine how far the Board’s jurisdiction shall reach is 
essentially a legislative function and, thus, should be fixed by Con- 
gress, not by the Board as part of the administrative powers granted 
to it by the act. 

So long as Congress does not make precise the limits of its jurisdic- 
tion, the Board will be inevitably subject to charges of bias as it 
appears to discriminate in favor of some parties and against others 
by withholding jurisdiction, particularly in view of the highly con- 
troversial character of this field. 


14 Problems of Federal-State Jurisdiction in Labor Relations, by Board Member Joseph A. 
Jenkins, briefing conference, April 10, 1958, Washington, D. C. 
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As the history of the National Labor Relations Board abundantly 
demonstrates, the uncertainty which confronts those seeking relief as 
to whether that agency will or will not make available its facilities, 
has led to continued vexation and harassment. 

The jurisdiction which was assigned at the outset to the National 
Labor Relations Board over labor issues which affect commerce has 
been demonstrated by experience to be far too broad for any agency 
to exercise. As a result, the Board, under the pressure of a limited 
budget and an excessive caseload, has had to resort to its discretionary 
power over the assertion of jurisdiction to refuse cases predominantly 
local in character. 

It was felt that, there, the effect on commerce was so insubstantial 
that the assertion of jurisdiction would not effectuate the purposes of 
the act.*® 


1950 NLRB STANDARDS 


In October 1950, the Board announced specific standards in yearly 
dollar amounts of interstate inflow and outflow to govern the exercise 
of its jurisdiction. In July 1954, the Board revised these standards 
upward, making further distinctions among the types of businesses, 
so as to sknon the number of cases handled by the Board. 

Implicit in these self-imposed restraints was the assumption by a 
majority of Board members™ that they would leave a somewhat 
larger area for local regulation of disputes."* 

That such a result was a necessary objective of any reappr aisal of 
the Board’s work was made clear by former Board Chairman Guy 
Farmer ” in this way: 


The one thing this Nation needs more than anything else to maintain its 
vigor and strength is a revival of interest by local government in tackling and 
solving the problems of their local people. That is why I strongly advocate a 
general but nevertheless marked withdrawal of the hand of the NLRB from 
strictly local disputes. 

Similarly, administration and congressional sources affirmed the 
discretionary power of the Board to “decline jurisdiction on the as- 
sumption that this would pave the way for increased State action. 
Unfortunately, these hopes have been dissipated completely by the 
Supreme Court’s extension of the preemption theory so that States 
are now powerless to exercise jurisdiction where Federal labor law 
exists. 

It is crystal-clear from the history of this issue that the limits of 
jurisdiction, first, cannot be left to the vagaries of administrative 
action and, second, should be set out in clear and unmistakable terms 
in the statute itself so that confusion and doubt will be dispelled. 

Further, the exercise of concurrent jurisdiction by State govern- 
ments within proper safeguards should be considered an essential ele- 
ment of an amendment to the law. 

The national chamber earnestly recommends a basic change along 
these lines to this subcommitte and urges that this be made a part of 
its report to the full Senate Committee on Labor and Public Welfare. 


% Brown & Root, Inc., et al., 51 NLRB 820 (1946). 
% Decision applying the new standards, Breeding Transfer Co., 10 NLRB 493, October 
1954. 

17 Thid. 

18 Problems of Federal-State Jurisdiction in Labor patations, supra, note 

19 Before the Business Paper Editors, New Orleans, La., January 21, 1954. 
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MAKING ANTITRUST LAWS APPLICABLE TO UNIONS 


Racketeering, embezzlement, violence, restraint of trade, over- 
pricing, and interference w ith, or control of, government by unions, 
are but symptoms of unrestrained monopolistic } power nurtured by the 
Federal Government. The Congress should remedy these abuses of 
power by striking not at the sy mptoms but at the causes, not at the 
branches but at the roots. 

As the members of your commmitee are aware, the Sherman Act 
was passed in 1890 to curb monopolies, trusts, and conspiracies in 
restraint of trade, and was meant to be and was applied to unions as 
well as to industrial businesses and to all others who came within its 
terms. 


In 1914 the Clayton mendment exempted unions when “lawfully 


carrying out the legitimate objects thereof,” and in 1932 the Norris- 


La Guardia Act further immunized unions and their members from 
injunctions and other sanctions applicable to others. 

Since then all branches of the Ceisurhiniees have exerted strange 
efforts to find almost any action of a union to be a legitimate object 
and to foster the growth and special privileges of unions. Their 
resultant economic and political strength has brought them to a pin- 
nacle of power. 

POWER OF UNIONS 


A small group of union officials can overnight close down one or 
many of our basic industries in time of peace or war, can stop the 
transportation of food or cut off utility services, and can even chal- 
lenge government itself. 

Senator McClellan said that one union alone could “stop the Nation’s 
economic pulse.” If such power remains unrestrained, may it not 
be expected to engulf the Federal Government and form a police state 
as ruthless and as destructive of individual freedoms as congressional 
committees have found to exist within certain powerful unions? 

The duty of Congress to curb this power is plain. This is not to 
advocate a set of new regulations. Rather it is to apply the same 
restraints and rules which are made applicable to all other elements 
of the community. 

A few measures dealing with welfare funds, elections, embezzle- 
ment, filing of ye goer and similar matters will not go to the heart 
of the problem. I do not believe that thoughtful men will be deluded 
by such action or would regard it as a genuine effort to meet the 
plain challenge of the most powerful phenomenon which confronts our 
Government today. 

Before I conclude I want to emphasize two things: 

First, the core of the labor problem is uncontrolled union power. 

Second, Congress and Congress alone can control union power. 

We urge legislation that would— 

1. Ban compulsory unionism. 

Recognize State sovereignty in relation to labor activities. 

3. Outlaw minority picketing. 

4. Close the secondary boycott loopholes. 

5. Place unions under antitrust laws which apply to others. 
Thank you, sir. That concludes our statement. 


++ 
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THE GUSS DECISION 


Senator Kennepy. On the present exemption of unions and the 
right of States, as you know, under the Guss decision, the National 
Labor Relations Board has ceded jurisdiction. 

Mr. Ketry. Has ceded jurisdiction. 

Senator Kennepy. Or has failed to take jurisdiction because the 
dollar volume is not large enough and the Board has a great backlog 
anyway. Of course, under the Guss decision no State is permitted 
to fill that vacancy. What is it you suggest? 

Mr. Ketxy. Well, there are two. There are 2 possible approaches 
to that, maybe more than 2, but at least 2. One is to let the States 
know, for Congress to let the States know that they do have some 
jurisdiction or sovereignty in this field, and give them a reasonable 
time to fill the field. 

Now, for a number of years, and, of course, this preemption theory 
is not new but it has grown by leaps and bounds. I believe in recent 
years it has grown until the States perhaps feel that it is useless for 
them to enter the field. 

Now, some of the phases, of course, are occupied by the States in the 
absence of Federal authority, but in this field the States might want 
to occupy other parts of the field, if they thought that Congress would 
permit them to do so. 


STATES NOT EQUIPPED TO FILL GAP 


Senator Kennepy. As you know, of all the States, only 12 have any 
kind of labor relations act. 

Mr. Ketty. Yes, sir. 

Senator Kennepy. And many of the acts are not in accordance with 
the national act, so that even if we recognize the wisdom of what the 
National Labor Relations Board has done, we would still have a “no- 
man’s land” because most of the States are not equipped to fill the gap. 

California, for example could not fill it. 

Mr. Ketty. Yes, sir; there is that problem. 

Of course the Congress might decide to go farther into that field, 
to require the Board to go farther into the field or it might abandon 
a part of that field, as it has done in other social legislation, I believe, 
may put a floor under the number or jurisdictional amount that 
would be involved in Federal administrative agencies. 

Senator Kennepy. I think that 

Mr. Keutiy. Or they might allow concurrent jurisdiction, even if 
Congress did fill the field the States should have concurrent juris- 
diction. 

Senator Kennepy. We are glad to have your testimony, Mr. Kelly. 

Mr. Ketiy. Thank you, sir. 

Senator Kennepy. As I say, this question of boycotts is a difficult 
one, a complicated one, and we are giving a good deal of thought to it. 

Mr. Kerry. Yes, sir. 

Senator Kennepy. What our conclusions will be, I do not know yet, 
but I want to thank you very much for coming before us. 

Mr. Ketiy. Thank you for hearing us, sir. 





————E 
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Senator Kennepy. The next witness is Mr. Horace E. Sheldon, who 
will give the statement of the Commerce and Industry Association of 
New York, Inc. 

Mr. Sheldon, will you identify yourself? 

Give your address and then proceed in whatever way that is most 
satisfactory for you. 


STATEMENT OF HORACE E. SHELDON, REPRESENTING THE COM- 
MERCE AND INDUSTRY ASSOCIATION OF NEW YORK, INC. 


Mr. Suetpon. Mr. Chairman, I am Horace E. Sheldon, and I am di- 
rector of the industrial relations department of the Commerce and In- 
dustry Association of New York. 

The Commerce and Industry Association of New York, Inc., repre- 
sents over 3,500 companies in all lines of industrial and commercial 
activity in New York. 

Our interest in industrial relations is a longstanding one. Our pol- 
icies in this field are formulated by an industrial relations committee 
composed of some 50 leading employee relations executives, and the 
policies and the recommendations that I will propose today are form- 
ulated by that committee. 

Actually I am appearing as a last-minute substitute for Mr. Burton 
A. Zorn, who is a director of the association and chairman of our in- 
dustrial relations committee. 

Unfortunately an unexpected emergency situation which arose this 
morning made it impossible for Mr. Zorn to appear today. 

We have a prepared statement which I will not undertake to read, 
but I would like to refer to certain portions of it. 


FACING UP TO CONTROVERSY 


First, we certainly recognize that the task of the Senate Committee 
on Labor and Public Welfare and of Congress itself is a complicated 
one. It is a difficult one because of the complexity of the subject 
matter with which you are dealing as well as the controversial char- 
acter of it. ett £ 

We hope, however, that Congress will not shrink from legislating 
in this area as promptly as possible because of its controversial 
character. 

As we note in our statement, Congress did not shrink from con- 
troversy when it enacted the Taft-Hartley law nor when it enacted 
the original Wagner Act. 

Before taking up just two of the many subject areas of interest 
to the subcommittee, I would like to make one brief observation about 
the scope of legislation. 

Frankly, we are disturbed over the tendency in many quarters to 
regard the labor problem as pretty largely restricted to the matter 
of cleaning up internal union administration, union finances, election 
procedures, and the like. 

We recognize certainly that these problems are very important, that 
the disclosures which have been made recently certainly do merit 
very careful congressional attention and appropriate action. 
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However, we hope that Congress’ preoccupation with these areas 
will not preclude its giving very careful attention and then taking 
appropriate action on “other areas which, to us, really constitute the 
basic elements in the labor problem in America today. 


PUBLIC POLICY AND UNION POWER 


We feel that there are certain fundamental flaws in our national 
labor policy which contribute to union abuse of power, and those 
flaws should be made the first subject of congressional attention. 

I have in mind such things as organizational picketing, secondary 
boycotts, featherbedding, and the exemption of the unions from the 
antimonopoly laws. 

Senator Kennepy. I will say that we are holding hearings on the 
recommendations of the McC lellan committee and, as you know, those 
recommendations did deal in the main with what you have stated 
or what Professor Cox talked about. 

Mr. Suetpon. Yes. 

Senator Kennepy. With elections, trusteeships, “middleman,” Fed- 
eral-State relations, conflicts of interest. 

Mr. Suexpon. Yes. 


ORGANIZATIONAL PICKETING 


We would like, Senator, to deal with one of the subjects contained 
in the McClellan committee recommendations, and with one other 
which is referred to in the interim report of the select committeo 
but which has not been made the subject of a specific recommenda- 
tion as yet, namely organizational picketing. 

I know that the subject of organizationa! picketing has been treated 
by Mr. Kelly for the national chamber, but 1 would like to add certain 
thoughts. 

ELECTION OF REPRESENTATIVES 


First of all, it seems to me we have to recognize that the most 
fundamental tenet of our Federal labor policy is that employees shall 
be free to bargain through representatives of their own choosing. 

There is nothing more basic to our concept of free collective bar- 
gaining in labor relations in this countr y. 

A whole body of labor law has evolved based on that fundamental 
concept. 

Our administrative agency in this field, the National Labor Rela- 
tions Board, has procedures for insuring that employees shall have a 
free choice of bargaining agents. 

The Board last year conducted over a thousand-employee represen- 
tation elections. 

The Board takes meticulous care to insure not only the privacy of 
the voting, but that there shall be no coercion or intimidation, either 
from the employer or from the union that is involved. 

The Board and the courts have determined in a long line of deci- 
sions exactly what kind of conduct is privileged and what kind of 
conduct is prohibited, as it relates to this fundamental question of 
employee freedom of choice. 
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Now, we say that all of this attention to guaranteeing employee 
freedom of choice is entirely appropriate and sound. That is the way 
it should be. 

Even though the only question at issue in a case before the Board or 
in a case which goes beyond the Board to the court of aprenls or to 
the Supreme Court, itself, may be something which has been said to 
or done to one individual employee respecting a possible infringement 
of his freedom of choice, we think that is important. 


ORGANIZATIONAL PICKETING 


I mention all this because I want to lead up to one point. Despite 
the meticulous attention that the Board and the courts give to this 
matter of insuring employee freedom of choice, all of these orderly 
processes go out the window when an organizational picket line is 
set up. 

This matter then becomes one of theory rather than of actual prac- 
tice; the supposed guaranty becomes a fiction, 

I am not going to dwell here on the mechanics of organizational 
picketing. T am sure, Senator, you are entirely familiar with it, as 
are the other members of the subcommittee. 

It is obvious that where a union decides to take the easy way out 
and obtain recognition from an employer through coercion, through 
the means of a picket line rather than through an election, then this 
basic concept is lost sight of. 


RECOGNITIONAL PICKETING 


Now, reference has been made to the Curtis case, which is an impor- 
tant one. I would merely stress here that whether or not it is decided 
that recognition picketing or organizational picketing, which we say 
are one and the same thing—there is a distinction there without a real 
difference—regardless of whether the Board may decide that these 
practices can be prohibited under present law, we feel that Congress 
needs to act and supply unmistakable language in the law outlawing 
organizational and recognition picketing. 

Just very quickly I want to refer to the principal arguments that 
are made typically by representatives of organized labor in opposition 
to any measures aimed at curbing or outlawing organizational 
picketing. 

AS AN EDUCATIONAL DEVICE 


One of the common arguments is that organizational picketing after 
all is merely an educational device. We say in all seriousness that 
any such assertion is absurd. 

I think merely considering the language on typical organizational 
picketing signs will show this to be the case. 

Where picket signs, as they frequently do, proclaim that “This firm 
is unfair to organized labor” or that “This is a nonunion shop” or, 
in the case of a retail establishment “Do not patronize this store; it 
is unfair to organized labor”—can these messages on picket signs 
realistically be construed as aimed at educating the employees on the 
merits of organization ? 
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Certainly employees working in a nonunion establishment know 
that there is no union there and that it is unorganized. They do not 
need to be told that, even once. 

Senator Kennepy. What about the customers? 

Mr. Suetpon. That is another matter. We say that when the cus- 
tomer is brought in, Senator, then coercion is applied and we say this 
is an area that should be reserved for the ballot box. It should not 
be made subject to decision or resolution through application of eco- 
nomic coercion. 

COMPETITIVE PRESSURES 


Senator Kennepy. Some of the union people say this: Take the 
garment industry in New York, where the competition at least used 
to be and still is in some industries between the organized and unor- 
ganized; it is to the interest of the employer and the union in the 
organized shops that the union should have at least the right to go 
around and picket the unorganized, particularly when the wage rates 
are threatening the security of the organized. So they feel very 
strongly about that. 

What do you think about that? 

Mr. SHetpon. Senator, that is one of the conventional arguments 
that is given by representatives of organized labor. 

We think we have to get down again to the fundamentals of the 
situation. 

The basic question here is whether the most fundamental tenet of 
our labor policy, again the theory that employees shall be free to 
bargain through representatives of their own choosing, shall be dis- 
carded in order to meet this concern over the competitive pressures 
which clearly are introduced in some situations when part of an 
industry is unionized and part is not. 


HYPOTHETICAL ILLUSTRATION 


I think a hypothetical illustration here, very quickly, might be 
helpful. 

eae that there is, and this we have in our statement inciden- 
tally, suppose that there is an industry in which 10 companies produce 
the same product. 

For purposes of simplification, suppose that each employs 100 
workers. Let’s assume that the union succeeds in organizing one of 
those plants. 

Let’s assume further that this organization is the result of an elec- 
tion ih the 1 plant and 51 of the 100 workers vote for the union. 

Does that mean that it would be sound public policy to require 
that all 1,000 workers in the 10 plants working for different employers, 
although they produce the same product in the same industry, does it 
mean that they should be compelled to submit to representation by a 
union just because it has been chosen as collective bargaining agent by 
51 employees in 1 of the 10 plants? 

Or at some other point does it become appropriate to require that 
all 1,000 employees submit to such representation when 2 plants are 
organized or 4 or 5 or 6 or 7? 
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We oes say that is not the fundamental criterion that should be 
applied. 

Je have got to stick to the basic question of employee freedom of 
choice and let them decide. 


COERCIVE VERSUS INFORMATIONAL CHARACTER OF PICKETING 


Senator Kennepy. You will have to admit in that hypothetical ex- 
ample, the wage rate and working conditions in the other nine plants do 
have an effect on the working conditions in the 10th plant. Do you 
think that the workers in the 1 plant that is organized should be denied 
the right to send a picket, 1 picket to each of the other 9 plants with a 
sign which states a fact :“The workers in this plant are unorganized” ? 

Mr. Suexpon. If it were possible to separate out the informational 
character of that message from its coercive character then I personally 
would say certainly it is fine that they advise the public or the em- 
ployee or anyone who youn to see the sign that this is the case. 

As a practical matter, however, Senator, it is not possible to separate 
those two factors. 

Picket lines are coercive. Wherever they appear, the result is to 
place pressure on the employer, even though the union may claim 
that the real object of the picketing is the employees. 

As it works out as a practical matter, the object is the employer. He 
is necessarily subjected to pressures to recognize that umion in total 
disregard of the wishes of his workers: and they, under our law, 
are supposed to determine the question. 

It takes it entirely out of their hands. 


ABUSES IN PICKETING 


Senator Kennepy. As in all these questions, you can have abuses. 
You have the same condition applying and you can have abuses in 
it and you can have them even under proper conditions. 

Of course, the abuses which, im some of these cases in New York, 
were where somebody would go down and throw a picket line around 
the plant and then the employer would have to pay off in order to 
gets the picket line withdrawn. 

That is an abuse. Now, the question is whether in these other situ- 
ations, where it is just extending force, where it is an attempt to put 
some pressure on the employees and the employer, say, in a nonunion 
shop, might it serve the public interest? The problem for us is to 
attempt to discriminate between the two. 

Mr. Suexpon. I do not think we are ever going to be able to elimi- 
nate all abuses, but we say that the present state of affairs respecting 
organizational picketing, Mr. Chairman, is one entailing an abuse of 
great magnitude which needs to be eliminated. 


COMPETITIVE FACTOR IN PARTLY ORGANIZED AND PARTLY UNORGANIZED 
PLANTS 


Incidentally, further on your question on the competitive factor 
in industries which are partly organized and partly unorganized, I 
think that these things tend to work themselves out. 
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If you have one company that is nonunion and other companies 
competing with that firm, that are unionized, he, the employer in 
the nonunion firm, will probably have to improve his working condi- 
tions, raise his wages, just because of the competitive nature of the 
labor market. 


ORGANIZATIONAL PICKETING A WEAPON OF LABOR RACKETEERS 


These things have a way of working themselves out. 

One of the factors which deserves at least brief mention on the 
organizational picket subject, is the fact that it is a favorite weapon 
of the labor racketeers. 

We make reference in our prepared statement to District Attorney 
Hogan’s comments on the subject. 

I refer to District Attorney Frank S. Hogan, of New York County. 
He has had considerable experience with organizational picket lines 
cos with the shakedown operations which frequently accompany 
them. 

It obviously is an easy device for the racketeer. 

He sets up a picket line with 2 or 3 individuals who are hired, and 
as our report states sometimes they pick Bower habitués, anyone who 
will agree for a few dollars to carry a sign, set them up in front of a 
stationery store or small electrical parts manufacturer who is depend- 
ent for his continued operations on union controlled trucking, and he 
has the employer over the barrel. 

The natural followup is to go and say “We will remove the picket 
line, we will remove your problem, for a price.” 


MOST VIOLATIONS NOT REPORTED 


Most of these cases unfortunately never come to the attention of our 
law-enforcement officials. There have been a number of successful 
prosecutions tied to the use of picket lines in this fashion in New York 
City, but I am certain that compared to the number of cases that exist 
the number of prosecutions are very small indeed. 

Senator Kennepy. Of course, what you have just stated is against 
the law now? 

Mr. Suetpon. Yes, Senator; it is against the law, and certain indi- 
viduals have been proceeded agaisnt in the courts on the basis of 
extortion. 

However, we say for the reason I just mentioned that these cases 
typically never come to the attention of prosecutors. 

The only effective way of dealing with the problem is to remove the 
weapon, take it out of the hands of the racketeer. 

We do not say incidentally that the main reason for acting on the 
organizational picketing problem is this racketeering involvement. 
We think that is one of the important reasons, but the basis for re- 
stricting it or outlawing it goes far deeper, to that fundamental con- 
cept I have already mentioned. 


VIEWS ON PROPOSALS TO REGULATE ORGANIZATIONAL PICKETING 


I would like to refer very quickly to certain of the legsilative pro- 
posals which have been advanced, aimed at curing the organizational 
picketing problem. 
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Our industrial relations committee has reviewed a number of the 
bills and I will just briefly refer to our thinking on them. 


S. 3099, THE SMITH BILL 


We feel, respecting the administration bill, which is S. 3099, the 
Smith bill, that its provisions which would declare picketing to be an 
unfair labor practice, where the unon cannot establish that there is 
sufficient interest on the part of the employees in having such labor 
organization represent them for collective bargaining purposes, pos- 
sibly one sound—and it may, as a matter of fact, operate to cure the 
problem in nearly all cases, because with very rare exceptions, organi- 
zational picketing lines are not set up where any susbtantial number of 
employees support the union. 

hey are set up where none of the employees or very few of them 
support the union. 

However, the term “sufficient interest” is not defined. 

We do not know exactly what it means, and we would not support 
this particular approach. 

We think it does suffer from a serious shortcoming on a matter of 
principle, although, as I say, actually it might work out to be reason- 
ably effective. 

We think that if Congress believes in the substitution of orderly 
processes for economic warfare, then it should write a bill which pro- 
hibits picketing for organizational or recognition purposes, without 
regard for whether the picketing union seems to represent 10 percent 
or none, or 50 percent or 6624 percent of the employees involved. 


S. 3618, THE M’CLELLAN BILL 


The McClellan bill, S. 3618, adopts somewhat the same approach. 

We think it suffers from the same heats fault. 

I believe the critical figure there is two-thirds. Unless two-thirds 
of the employees indicate their support, then the picketing can be 
restrained. 

The Mundt bill is similar to the McClellan bill in a sense except it 
says the picketing union must have the approval in writing of at 
least 3314 percent of the employees of such employer. 

This appears to us to mean that written approval of the picketing 

rather than written approval of the union, as bargaining representa- 
tive, would be required. 

This, we say, 1s patently wrong. Certainly Congress should not 
declare, as a matter of public policy, that one-third of the affected 
employees can grant privileged and protected status to a picket line, 
the purpose of ‘which is to compel the employer to recognize a union 
which two-thirds of the employees have had no voice in selecting. 


S. 76, THE CURTIS BILL 


The Curtis bill, S. 76, contains a general prohibition on recognition 
and organizational picketing. 

Our reaction to that is it appears to be basically sound except we 
do have some hesitation about it because the language is so general. 

We do not know whether all types of picketing which should be 
prohibited would, in fact, be restrained were this bill adopted. 
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8. 2927, THE IVES BILL 


Now, I want to give just a little bit of attention to the Ives bill, 
S. 2927. 

The important section of the Ives bill provides that picketing can 
be restrained or at least found an unfair labor practice where a peti- 
tion has been filed by another union or by an employer and such 
petition is pending before the Board. 

We think this affords at least the basic grounds for fundamentally a 
good approach because it puts the emphasis on the substitution of 
orderly procedures for resort to this coercive device of picketing. 

However, the language suffers from one important deficiency. We 
suggest that as things now stand, and without any action other than 
that contemplated by the Ives bill, as now drawn, the NLRB would 
not accept an employer petition on the simple grounds that an on- 
ganizational picket line has been installed. 

The Board under its present procedures would simply find that the 
picketing is evidence merely of the union’s desire to organize the 
plant and it would not accept or act upon an employer petition. 


PROPOSAL OF COMMERCE AND INDUSTRY ASSOCIATION 


Therefore, we suggest that new language should be added to section 
9 (c) (b) of the act, that is the section that provides for em- 
ployer petitions, to state that an employer petition is in order wher- 
ever he has received a union request for recognition or wherever 
picketing for organizational or recognition purposes is commenced. 

Amended in this way, we feel that the Ives bill does offer a good 
basis for proceeding against this organizational picketing problem. 


THE “NO-MAN’S LAND” PROBLEM 


I would like to conclude with some remarks on the “no-man’s land” 
problem. 

One of the McClellan committee recommendations, as you know, 
Senator, is that the States be authorized to assume jurisdiction over 
operations in interstate commerce and technically within the jurisdic- 
tion of the National Board but over which the National Board has 
not chosen to assert its jurisdiction. 

We feel that the “no-man’s land” problem is a grave one, and it 
certainly deserves a prompt remedy. 

The McClellan committee recommendation which has been em- 
bodied in substance in one or more bills, would certainly appear to 
offer a solution, and under the circumstances we feel somewhat im- 
pelled to accept any reasonable plan which would afford the benefits 
of orderly labor relations procedures to those parties in the “no-man’s 
land.” 

M’CLELLAN PROPOSAL MORE EXPEDIENT THAN SOUND 


However, on sober reflection, the McCellan recommendation appears 
to be more an expedient than a sound remedy, in our judgment. 

If the problem of filling the “no-man’s land” vacuum were the total 
dimension of the problem we might think differently, but we feel there 
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are more insistent and important requirements of sound policy in this 
case. 

I want to say that being a New York organization, we probably 
are more concerned over the need to preserve the integrity of the 
Federal law versus our particular New York State law, which is ¢ 
little Wagner Act, as you know, than we might be were we an organi- 
zation from some other State. 

Under the New York State Labor Relations Act, employers, em- 
ployees, and the public do not enjoy the benefit of a great many of 
the safeguards which would be afforded them under the Federal law. 

I won’t take the time to enumerate those differences now. 

In other States, outside of New York, varying differences exist 
between the State laws and the national law. 

As has already been mentioned, in only some 10 or 12 States are 
there labor relations laws or labor relations boards set up to provide 
machinery not at all comparable to that provided under the Federal 
law. 

FULL EXTENT OF NLRB JURISDICTION 


We feel, as a matter of carefully considered policy, that it would 
be very poor and shortsighted policy for the Federal Government 
to say that the States may enter an area of Federal jurisdiction of 
unknown and changing extent, and apply their own policies which, 
looking ahead, we really have little knowledge of. 


We do not know what form various State labor relations acts 
might take in the future. 

We feel that this would not be an appropriate remedy, all things 
considered. 

The real answer to the no-man’s land problem, it seems to us, 
would be to have the Federal Board administer the terms of the Fed- 
eral law throughout the entire extent of its jurisdiction. 

We would subscribe to the comment that was made by the national 
chamber in this respect, that the determination of the extent of juris- 
diction is a matter for legislation, not for administrative decision. 

We know of no other Federal agency which arbitrarily declines 
to apply the law that it is charged with enforcing to all those who 
are subject to its penalties or to all of those who should be entitled 
to benefit. by its protections. 

We feel that in New York State and in other States, employees 
and employers who are engaged in interstate commerce, who are 
subject supposedly to the terms of the Federal law, should be entitled 
to the same kind of attention and treatment as those who are engaged 
in larger enterprises. 


ALTERNATIVE PROPOSAL 


We would not, however, recommend that Congress adopt a specific 
statutory mandate that the Board extend its operating jurisdiction 
to its full extent unless Congress determines that it is going to pro- 
vide the Board each year with sufficient funds to do a good job of 
administering the law throughout the full extent of its jurisdiction, 
and we do, incidentally, believe that the Board should be given suffi- 
cient funds for this purpose. 


25738 58 ne 
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Now should this counsel not be followed, and, as I say, we think 
this is the real way to meet the no man’s land problem, we would 
then suggest this: The Taft-Hartley Act, in section 10 (a) at the 
present time permits the National Board to cede jurisdiction at its 
option, where a State law is not inconsistent with the Federal act. 

We think this should be amended to provide for the automatic as- 
sumption of jurisdiction by the States over all cases in interstate 
commerce which the National Board does not take, providing the 
States administer the terms of the Federal statute. 

Now naturally one other action would be required to make this pro- 
cedure operative and that is that States desirous of filling the no 
man’s land void should adopt implementing legislation to permit their 
taking over the cases in qeustion. 

This, incidentally, they could do with or without conforming their 
policies as to intrastate operations to the terms of the Federal statute. 


NEED TO GO BEYOND INTERNAL UNION MATTERS 


In conclusion, Mr. Chairman, I would like to just reiterate what 
I said at the beginning: Our Association feels very deeply that the 
labor problem in America today goes far beyond the need to tidy up 
or safeguard internal union procedures or internal union finances. 

We do not mean by that that these things are not deserving of 
congressional attention and action. They certainly are. 

We feel these other matters we have alluded to are far more basic. 
On organizational picketing, for example, one of the compelling facts 
ubout it is that only about one-third of our nonfarm workers in this 
country are now organized, and we would submit that what happens 
to the remaining two-thirds of the workers in this country, whether 
they become organized voluntarily through appropriate procedures, 
whether they choose not to become organized at all, or whether they 
are compelled to submit to organization through such coercive devices 
as organizational picketing—we submit this is a very fundamental 
question for Congress and for the American public. 

Thank you. 

ASSUMPTION OF JURISDICTION BY STATE 


Senator Kennepy. I do not know whether your last suggestion 
worked out. 

That would really be giving the States the job that the Board is 
not competent to do because either the Board is too busy or does not 
have enough funds; we would be putting the burden on the States to 
administer Federal law. 

Is that done in any other case that you know of ? 

Mr. Sretpon. I have participated in some discussions with attor- 
neys—by the way, I am not an attorney and I am not sure I am fully 
competent to deal with this question—but I know that this thought 
has at least been discussed seriously by attorneys who have given it 
considerable study in another context. I am thinking specifically of 
some legislation which was under consideration recently in New York 
State respecting the regulation of employment agencies. In connec- 
tion with a proposal that the State be required to insure that employ- 
ment agencies respected the terms of the Federal minimum wage law 
and the Federal child labor laws, I was advised by attorneys at that 
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time that that was an entirely appropriate procedure for the State, 
as a matter of its own State policy, to, in effect, incorporate Federal 
law into its law, and that, I think, is what w ould be done here within 
this limited area 

As I pointed out, it would not be necessary for the States to conform 
their treatment of intrastate cases to the Federal law. But we feel 
if the States are going to handle labor disputes which are within Fed- 
eral jurisdiction 





REQUIRING STATE AGENCY TO ADMINISTER FEDERAL LAW 


Senator Kennepy. It would seem to me it would be an almost im- 

ossible job to require a State agency to administer the Federal law 
in the exact same way the National Labor Relations Board would do 
it. There would be all these shadings that would permit different 
opinions. 

I do not know whether there would not inevitably be variations, or 
what the courts would hold. 

In any case, I think it is an interesting suggestion, and I think 
the fact that the industrial groups from New York are so anxious not 
to have us yield jurisdiction to the States is an important factor in 
this matter. 

I want to thank you. 

I think your testimony has been very interesting and we will judge 
it carefully as a statement of the industry of New York. 

Senator McNamara ? 

Senator McNamara. I want to apologize for not being here to hear 
your entire statement. 

Mr. Suexipon. I know you are busy, Senator. 


EXTENT OF UNIONIZATION 


Senator McNamara. In that last figure you quoted, pointing out 
we should be concerned with the fact that one-third of the employees 
of the country are members of unions, you indicated that two-thirds 
were not. 

Is that about the way you stated it ? 

Mr. Suetpon. Yes. Those figures are based upon a study within 
the last year or two by the National Industrial Conference Board 
using Government and other figures. 

It is just about a one- third—two-thirds breakdown, I believe. 

Senator McNamara. What would be the percentage in New York 
State, for instance ? 

Mr. Suerpon. I happen to know from the same study that in New 
York State our percentage of union organization was just 1 percent- 
age point higher than the national averagge. 

I believe the Conference Board study showed the national average 
to be about 33 percent, and in New York State it was 34 percent. 
Just about the national average. 

Senator McNamara. In compiling these figures which you appar- 
ently know conisderable about, was there an ‘indication that this was 
confined to all wage earners exe ept nonagricultural employees? 

Mr. Suerpon. I do not know that the ‘data were confined to wage 
earners specifically. 
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I think the overall group was the work force. I am not certain, 
without checking it, of the exact. technical composition of the group. 


PROPORTION OF EMPLOYEES IN UNIONS 


Senator McNamara. Well, in conisderation of the figures that you 
bring here to us, one-third union, and the other two-thirds nonunion, 
it would be interesting to know what area of employees the two-thirds 
figure covered. 

It might cover the presidents of corporations, and people of that 
type. 

Or you do not confine it to wage earners or hourly wage workers? 

Mr. Suetpon. Well, I would certainly acknowledge, Senator, that 
included in the two-thirds group would be many people not normally 
unionized in any industry. 

Many of them might be technically subject to unionization but they 
might not for some reason typically be union inclined. 

enator McNamara. But I think in the city of New York there 
would be a large portion of the people who are employees, because of 
the fact that they are on somebody’s payroll, perhaps at a tremendous 
salary, who would not ordinarily be considered wage earners as the 
term is generally applied. I would think that in New York State, 
the percentage of wage earners would be much greater than what you 
have indicated, 1 percentage point above one-third, which is the na- 
tional average. 

Mr. Suetpon. Yes. 

Well, Senator, regardless of the exact composition of the two 
groups, and just parenthetically, the one-third-two-third ratio might 
be altered somewhat by exactly the way we defined this matter, | 
think my essential point remains valid: There is a vast body of peo- 
ple in this country who are not now unionized, who are subject to 
approach by the unions, either through educational means or through 
the use of coercive techniques like organizational picketing. 


COMPULSORY UNIONIZATION 


My point is merely that as a matter of public policy, we think it is 
very important that these people not be compelled to submit to union- 
ization against their will, and we think there are very few things 
in this country in the labor field as important as that basic matter 
of whether these people, not now unionized, shall be given the right 
to express a free choice and have it respected or whether in the alter- 
native they should be compelled to do something against their will, 
and that is where organizational picketing comes in. 

Senator McNamara. The purpose of this colloquy between you and 
me, is to indicate that perhaps this one-third-two-thirds might well 
be in States like yours and mine, I happen to come from Michigan—— 

Mr. Suevpon. Yes. 

Senator McNamara. It probably is about 50-50 there, and great 
weight should be given to consideration of Federal laws that apply to 
such large groups of Americans, no matter on which side they fall. 
With that we have complete agreement, I aim sure. 

Mr, Suetpon. Certainly. 
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Senator McNamara. Thank you. 
Senator Kennepy. Thank you, Mr. Sheldon. 
(Mr. Sheldon’s complete statement follows :) 


STATEMENT OF COMMERCE AND INDUSTRY ASSOCIATION oF NeW YorK, ING., 
PRESENTED BY HorRACE EB. SHELDON 


Commerce and Industry Association of New York, Inc., for which I appear 
today, represents over 3,500 business firms, both large and small, engaged in 
almost every type of business activity. The association has a keen interest 
in labor relations, and through its industrial relations department and its indus- 
trial relations committee, which is composed of 50 leading employee relations 
executives, works actively to foster constructive labor relations programs and 
promote sound legislation. 

I would like to deal with just two of the many labor relations issues of 
concern to the subcommittee—organizational picketing and the “no man’s land” 
issue. First, however, I want to take up one very basic matter—the scope 
and nature of the task facing the subcommittee. 

There appears to be a marked tendency in Congress to regard “the labor 
problem” as bounded by Dave Beck’s varied malfeasance in the one side, and 
the newly exposed union advertising racket on the other. In between lie a 
wide assortment of abuses brought to light by the McClellan committee which 
in the main involve corrupt, illegal, or otherwise improper practices by indi- 
vidual union officials. When a disturbingly widespread pattern of looting, 
chiseling, intimidation and all-around highhanded, irresponsible conduct by 
important segments of union leadership is revealed as it has been by the 
select committee, this clearly is cause for congressional concern and proper 
remedial action. This kind of conduct in the administration of internal union 
affairs certainly is one important aspect of the labor problem. But it is not 
the whole labor problem as some people seem to believe. 

I respectfully suggest that we need a better sense of perspective than has 
been evidenced in some quarters in the past few weeks. Prof. Archibald Cox, 
of the Harvard Law School, told this subcommittee on May 6 that “the central 
problems of labor policy today concern the relationship between union officials 
and rank-and-file members.” He advised you to concentrate on the handling of 
union finances, conflicts of interest, union elections, and the like “without 
opening up a host of controversial amendments to the National Labor Relations 
Act.” 

The union’s relationship to its members, cbviously, is important, but I am 
convinced that it is no more important, basically, than its relationship to 
employers and the public, and, probably, less so. Speaking bluntly, there are 
many signs that Congress may limit its lawmaking this year, if there is any 
at all in this field, to measures designed to tidy up internal union administra- 
tion, while the fundamental questions in the labor-management relations area are 
left untouched because they are more “controversial.” It is in the field of 
defining the rights of organized labor and the rights of employers, and their 
interplay, that the basic job needs to be done. It is here that the public’s stake 
is greatest. It is here that the underlying problem of union abuse of power 
must be met. 

Local-union business agents dipping into the till, padding their expense ac- 
counts, juggling the union books; international officers securing their regimes 
with dubious trusteeships, living it up at union expense—disturbing though 
these things are, and demanding correction, certainly, they are not the central 
core of the labor problem in America today. 

About one-third of our nonfarm labor force is organized. What happens to the 
other two-thirds—whether these more than 30 million working men and women 
are to be forced into unions they have no part in choosing—is a whole lot 
more basie question for all of us. Should unions be permitted to continue to 
extract untold millions from our economy each year through indefensible, waste- 
ful, featherbedding practices made possible by a flaw in the Taft-Hartley Act? 
Should unions be free to continue to gain their ends, legitimate and illicit alike, 
by employing secondary boycotts which, by injuring totally disinterested parties, 
bring pressure to bear where the union wants to apply it? Should modern 
unions continue to enjoy almost complete exemption from our antimonopoly 
laws, though they wield tremendous power over whole industries? 
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These are some of the questions which deserve a considered answer from 
Congress. They are controversial, obviously. But Congress was not deterred 
by controversy when it wrote the Taft-Hartley Act, or the Wagner Act either, 
and it should not be now. 

There is a close tie between fundamental labor-policy issues like these and 
internal union maladministration and corruption, though the case for acting 
on these issues does not rest on that fact. The abuses by union leaders with 
which this subcommittee seems primarily concerned—misappropriating union 
funds, browbeating members, etc.—are made possible or heightened by their 
ability to throw their weight around in a most reckless fashion in their dealings 
with employers and the public. The welfare-fund scandals furnish a good illus- 
tration. Time and again, employers have acceded to some pretty brazen looting 
of welfare funds which they finance because they have not dared to insist upon 
a clean operation out of fear of the union’s retaliatory potential where it 
dominates the bargaining relationship. Or, again, a union leader’s ability to 
set up a picket line around any business establishment without regard for 
whether he represents any of its employees furnishes a favorite shakedown 
weapon which, obviously, operates to bring unscrupulous elements to the fore in 
many unions. 

We recognize, of course, that there may not be sufficient time for Congress 
to give each important pending labor bill the kind of careful study it deserves 
before adjournment. However, we do earnestly hope that Congress will go 
beyond the areas circumscribed by the five interim legislative recommendations 
of the McClellan committee and deal with such pressing matters as organiza- 
tional picketing and secondary boycotts, on which a great body of concrete 
evidence and testimony already is available. 

Very frankly, we have some fear that Congress may select 2 or 3 essentially 
peripheral areas to act upon this year and, once more, put off doing something 
about the basic flaws in our national labor policy. Congress’ concern for clean- 
ing up internal union affairs seems to have eclipsed its interest in finding a 
solution for the underlying problems of union abuse of power. This, naturally, 
leads us to wonder whether, if action is taken on the welfare and pension fund 
issue and such matters as safeguarding union finances, for example, such 
legislation may be presented to the public as the cure for the laber problem. 
I repeat, while these matters certainly are worthy of congressional attention, 
they are peripheral to the central issues. 


ORGANIZATIONAL PICKETING 


The cornerstone of the Wagner Act—labor’s Magna Carta—was the declara- 
tion in section 7 that employees shall have the right to self-organization, to form, 
join, or assist labor organizations, and to bargain collectively through representa- 
tives of their own choosing. This guaranty is retained in the Taft-Hartley Act 
and is the most fundamental tenet of our national labor policy. 

A whole body of labor law has evolved, centering around safeguarding this 
basic guaranty in section 7 of the act. The law provides elaborate procedures 
for the determination of collective-bargaining representatives and for the pro- 
tection of the employees’ right of free choice. The Nationai Labor Relations 
Board each year conducts over 1,000 employee-representation elections by secret 
ballot. Meticuious care is taken not only to insure the privacy of the voting 
but to bar any employer or union coercion which might influence the employees’ 
choice. The Board and the courts have determined in a long line of cases 
that certain statements and actions by employer or union representatives are 
privileged, while others are prohibited as coercive. The act enumerates 5 em- 
ployer unfair labor practices and 4 (of a total of 6) union unfair labor prac- 
tices the commission of which infringes the employees’ freedom to bargain col- 
lectively through unions of their own choosing. 

Whenever it is alleged that an employer's action or written or spoken words 
have tended to intimidate employees in the choice of a union or that a labor 
organization has acted to restrain them in this choice, agents of the Board con- 
duct an on-the-spot investigation in which they interview witnesses and take 
affidavits on all pertinent evidence. Where the complaint is not resolved in- 
formally, a hearing is conducted in which all parties can be represented by coun- 
sel and a complete record of the evidence taken. The trial examiner who con- 
ducts the hearing makes recommendations for the disposition of the case. If 
these are not accepted by the parties, the Board, itself, decides the case, based 
on the record of the hearing. Many cases go the whole route, from field-agent 
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investigation to formal decision by the Board, and some to review by the cir- 
cuit court of appeals or the Supreme Court itseif—where nothing more is in- 
volved than an allegation that 1 individual has been discriminated against or 
coerced in his choice of a union. 

I am not suggesting that all of this attention to safeguarding the effectiveness 
of the basic guaranty in section 7 is wrong. One the contrary, I think it is 
necessary and proper, because that tenet and its implementation are fundamental 
to our free system of labor relations in this country. I have dwelt on the 
elaborate machinery the Government employs to insure the orderly and free 
determination of bargaining representatives in order to make one point. 

Despite the meticulous attention devoted to insuring that every worker within 
the jurisdiction of the National Labor Relations Board may freely voice his 
preference of an agent to represent him in dealings with his employer, all of these 
orderly processes go out the window when a union decides to organize via the 
picket line rather than the ballot box. 

Here is the way it works in a typical case: A union wanting to organize a com- 
pany decides to do it the easy way, by forcing the employees to join or the 
employer to sign up without going to all the bother of, first, trying to persuade 
the employees of the desirability of unionizing. The first knowledge the em- 
ployer may have that he is involved in a labor dispute is when he sees a picket 
line of nonemployees in front of his business one morning. If his operation is 
dependent on union-controlled trucking for the delivery or shipping of goods, 
and the Teamsters Union refuses to send trucks into his plant, he, sooner or later, 
will have to give in. If his business is one in which he sells to the general public, 
the picketing may keep enough customers away to force him to sign up, without 
regard for whether his employees want that particular union or any union. 
Or the workers, themselves, may see the handwriting on the wall and agree to 
sign up in order to end the threat to their jobs. 

There is no election—no opportunity for the employees to express any prefer- 
ence. The naked economic might of the picket line decides the question. What 
more graphic derogation of the fundamental principles of our labor law could 
there be? Or, in the words of the NLRB majority in the important Curtis Bros. 
decision last October: “There can be no more direct deprivation of the employees’ 
freedom of choice than to impose upon them a collective-bargaining agent they 
have not chosen or have expressly rejected.” ’ 

The NLRB has never held that organizational picketing is prohibited by the 
Taft-Hartley law, despite the fact that section 8 (b) (1) prohibits unions from 
restraining or coercing employees in the exercise of the rights guaranteed in 
section 7. Recently, in the Curtis case, the Board did hold that so-called recog- 
nition picketing is illegal. This is picketing for the purpose of compelling 
employer recognition of a union without an election. Organizational picketing, 
on the other hand, supposedly is aimed not at obtaining a contract with the em- 
ployer but at inducing employees to join the union. 

The fact is there is no real difference between recognition picketing and organi- 
zational picketing. They are one and the same thing. Both, equally inject eco- 
nomic coercion into an area which should be reserved for the ballot box. 

While many organizational picket lines may be represented as designed to 
encourage employees to join their effect inevitably is to put pressure on the 
employer to sign a contract in total disregard for his employees’ preference. 

The NLRB undoubtedly will shortly review its policy on organizational 
picketing in the light of the Curtis decision. No matter what the Board decides 
however, Congress should amend the Taft-Hartley Act to meet the organizational 
and recognition picketing problem in clean-cut fashion. 

I want to deal briefly with the three principal arguments spokesmen for 
organized labor normally employ to oppose any restriction on organizational 
picketing : 

(1) That organizational picketing is a legitimate educational device for in- 
forming employees of the value of unionization. 

(2) That organizational picketing is a form of “free speech” protected by the 
United States Constitution. 

(3) That recourse to organizational picketing is necessary in many instances 
in order to compel the unionization of unorganized segments of industries to re- 
lieve the competitive stress that otherwise exists. 


in educational device? 


First, let’s consider quickly whether organizational picketing is really an edu- 
cational device. The unions say such picketing is aimed not at the employer but 
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at his employees. This, we submit, is ridiculous. Take a typical organizational 
picketing situation. Without any attempt whatsoever by the union to contact 
the company’s employees through any other medium, a picket line is set up. The 
picket signs probably proclaim that “This firm is unfair to organized labor’ or 
“This is a nonunion shop.” Do these sound like educational messages designed 
to persuade employees of the benefits of unionization? 

Obviously the employees know whether their shop is organized, without bene- 
fit of the signs out in front. And asserting their company is unfair to organized 
labor tells them nothing about the merits of joining. 

Even if it were necessary as a purely educational device, which it is not, to 
inform employees that they are working in a nonunion shop, why must the 
pickets stay out in front for weeks or months or in some cases years? Does the 
union think the employees need to be reminded every day of this simple fact’ 

Or in the case of retail stores, does a picket sign reading “Don’t patronize this 
store—it is unfair to organized labor” seem to be directed at the clerks manning 
the counters inside? 

Plainly, the assertion that the objective of organizational picketing is educa- 
tional in nature is absurd. Union claims notwithstanding, the employer, not 
his employees, is the true object of the organizational picket line. The effec- 
tiveness of this weapon lies in its ability to quarantine the employer from his 
suppliers and from his customers. This is not to say, however, that there is 
no coercive effect on the employees whose livelihood depends on the business 
being picketed. 

Education is the very antithesis of coercion, and coercion is the calculated 
object and almost certain result of organizational picketing. 


A protected form of free speech? 


Organizational picketing sometimes is defended on the grounds that it is 
nothing more than a form of privileged “free speech.” The theory is that picket 
sign language is only a medium which the union uses to advertise its point of 
view to the employees and to the public. Actually, as we have pointed out, 
typical organizational picketing signs are not directed at the employees at all, 
and only sometimes at the public. More often the precise purpose of the sign 
is to notify the teamster truckdriver that he is not to make deliveries or 
pickups at the picketed plant. 

In any event, it is well-established that the right of free speech is a relative 
thing. The United States Supreme Court and other courts have held in cases 
too numerous to cite that picketing for any one of a number of purposes must 
give way to a superior interest. It is now settled law, for example, that picket 
lines set up in connection with illegal secondary boycotts are for an unlawful 
purpose and consequently may be restrained. Organizational picketing should 
be held contrary to public policy and be made subject to injunction as herein- 
after recommended. 


A necessary device to adjust competitive imbalances? 


Sometimes union spokesmen drop the absurd claim that organizational pick- 
eting is morely an educational device and candidly acknowledge that the true 
purpose of such picketing is to compel employers to sign up. This contributes 
to a more realistic consideration of the issue. 

They defend this use of force on the basis that it is necessary in order to 
protect unionized employers from destructive nonunion competition. Where 
part of an industry is organized, they say, the union should be permitted as a 
matter of sound public policy to compel the unionization of the remaining firms. 

Let’s briefly consider the interesting implications of this theory. 

Take a hypothetical industry composed of 10 companies, each employing 100 
people, producing the same product in a competitive market. Assume that the 
union organizes 1 of the 10 companies. Is it suggested that it should then be 
encouraged, and given the tools, to compel the other nine firms to sign a union 
contract? Should the 900 employees of these firms be forced to accept repre- 
sentation by this union which has been selected (to assume that the organiza- 
tion of the one plant has been voluntary) by 51 or more mployees of the 1 
organized company? Or is it suggested that at some other point, maybe when 
2 or 3 or 5 or 6 of the companies have been organized that the others must 
fall in line? 

The fundamental question here is whether the most basic tenet of our labor 
policy should be discarded in order to remove all union-induced economic 
stresses in an industry. How can the principle of employee freedom of choice 
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possibly be reconciled with a policy which condones or encourages a union to 
force employees of company A to accept it as their bargaining agent just 
because it has obtained bargaining rights at company B? 

To permit the compulsory unionization of one segment of an industry just 
because another part of it is organized comes dangerously close to saying 
that the unionization of all workers in all industries should be mandated as a 
matter of law. 


A racketeers’ weapon 


There is another aspect to organizational picketing that I want to touch on 
briefly—that is how it is used as a shakedown device by unscrupulous elements 
in the labor movement. Many law-enforcement officers around the country can 
testify to this. In New York State there have been a number of successful 
recent prosecutions for extortion where individuals have used their ability to 
put a picket line around a business as a means to a payoff. 

A succinct account of how this form of racket operates was carried in the 
New York Times on March 7, 1956. This excerpt refers to a statement by New 
York County District Attorney Frank S. Hogan, who has had a lot of experience 
with organizational picket lines and accompanying shakedown operations: 

“Mr. Hogan outlined the method used by the four. The first thing they did, 
he said, was to pick an unorganized business as a target. A threat was made 
to the employer that a picket line would be thrown about his business unless he 
signed a prohibitive contract. In some cases Bowery habitues were actually 
hired and did some picketing. 

“When the employer would say he could not meet the contract terms, Mr. 
Hogan went on, the local officials would agree that the terms were stiff and 
would suggest that the terms could be eased or the contract forgotten if there 
was a ‘payoff’.” 

Mr. Hogan, incidentally, has urged that the New York State Legislature act 
against this kind of picketing on the grounds that this favorite shakedown 
weapon needs to be taken out of the hands of the labor racketeer. Some union 
spokesmen have argued that the very fact of the recent extortion prosecutions in 
New York negates the need for legislation banning organizational picketing. 
The fact is that despite the diligence of our public prosecutors, the number of 
offenders who are brought to justice must be but a small fraction of those prac- 
ticing the racket. Unfortunately, the typical employer who is the target of this 
form of shakedown often finds it unwise to talk about it and law-enforcement 
officers consequently never hear of the great majority of cases. 

This is not to say, incidentally, that the main case for the elimination of 
organizational picketing rests on these racketeering aspects. This form of 
picketing is employed by entirely legitimate labor organizations as a coercive 
device to obtain contracts from employers who are powerless to combat this 
strong-arm tactic, as we have pointed out. This is the principal factor which 
dictates the need for legislation. 


Specific legislative proposals 


A number of bills before the Senate would outlaw or restrict organizational 
picketing. I will give you our reaction to several of these proposals. 

The Smith bill, 8S. 3099, which is the administration proposal, would amend 
section 8 (b) of the Taft-Hartley Act to prohibit organizational picketing: 

(a) Where the employer has recognized another union in accordance 
with the act and a question of representation may not appropriately be 
raised under section 9 (c), 

(bd) Where a valid election has been conducted under section 9 (c) with- 
in the preceding 12 months, 

(c) Where the picketing union “cannot establish that there is sufficient 
interest on the part of the employees in having such labor organization 
represent them for collective bargaining purposes”, or 

({d) Where such picketing has been engaged in “for a reasonable period 
of time” at the end of which no election has been conducted under section 
9 (c). 

We subscribe to prohibitions (a) and (b) above as clearly sound and desir- 
able. Part (c) above, while rather imprecise would seem to offer the basis for 
one feasible approach. It appears to place upon the picketing union the 
responsibility for establishing that the affected employees have “sufficient in- 
terest” in that union to have it deal for them with their employer. This seems 
to suggest that the union would have to establish by some appropriate means 
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that a majority of the workers have authorized the union to represent them. 
Thus construed, adoption of this proposal as a practical matter would end 
virtually all organizational picketing. However, this approach suffers from a 
serious shortcoming on a matter of principle. If Congress believes in the sub- 
stitution of orderly processes for economic warfare, then it should write a bill 
which prohibits picketing for recognition or organization purposes regardless of 
whether the picketing union seems to represent none, one-third, one-half, three- 
quarters, or all of the workers involved. 

Part (d) is defective on a basic matter of principle. To us it would be unthink- 
able as a matter of national labor policy to permit the maintenance of an 
organizational picket line “for a reasonable period” with the expectation that 
such picketing might culminate in an election. For one thing, this ignores the 
very real possibility that the employer may not be able to withstand the picket- 
ing for a reasonable period, and that the matter will be settled by his capitulation 
before any election can be arranged. Many employers’ operations are such that 
they cannot sustain picket line interference with incoming and outgoing ship- 
ments for even a week. Some firms, such as those handling perishable products 
which are dependent on union-controlled trucking, would either be out of busi- 
ness or severely crippled after just 1 week. If organizational picketing is wrong, 
as we say it is, then it should be prohibited from the minute the picket line 
appears. 

The McClellan bill, S. 3618, would prohibit picketing for organizational 
purposes or for the purpose of forcing an employer to recognize a union unless 
“there shall have been signed with such employer at least 5 days before the 
commencement of any such picketing a petition signed by at least two-thirds 
of the employees of such employer * * *” requesting that the company recog- 
nize the labor organization. As we have said in connection with the Smith 
bill, this undoubtedly would put an end to nearly all organizational picketing. 
However, it suffers from the same fault. The Government provides carefully 
developed procedures for resolving union representation cloims. Even were 
all the employees in a bargaining unit to sign such a petition and the em- 
ployer does not recognize the union within 5 days this would not justify per- 
miting the union to resort to this kind of compulsion. 

The Mundt bill, S. 3047, is similar to the McClellan bill approach except 
that picketing would be prohibited unless the union involved obtains “the 
approval in writing of at least 3344 percent of the employees of such employer 
of the class or classes which such labor organization is attempting to organize 
or represent.” This appears to mean that written approval of the picketing 
by one-third of the affected employees would make it legitimate. This is 
patently wrong, we submit. Certainly Congress should not declare as a matter 
of public policy that one-third of the affected employees in any. establishment 
can grant privileged and protected status to a picket line the purpose of which 
is to compel the remaining two-thirds of the employees to submit to repre- 
sentation by a union they had no voice in selecting. 

The Curtis bill, S. 76, would ban picketing for recognition or organizational 
purposes by simply making it an unfair labor practice for a union to picket 
with the object of “causing or attempting to cause any employer to interfere 
with his employees’ right to join or refrain from joining a labor organization 
as set forth in section 7”, or “causing or attempting to cause employees to join 
or refuse to join a labor organization except as provided in the first proviso to 
section 8 (a) (3)” (the union-shop proviso). 

This approach appears basically sound except that the language is so general 
as to make its practical application somewhat uncertain. It is difficult to 
say whether all types of picketing which should be prohibited would in fact 
be restrained by this bill. 

The Ives bill, S. 2927, would make it an unfair labor practice for a union to 
picket for organizational purposes or to force an employer to recognize a union 
where (a) another labor organization has been certified within the preceding 
year, (b) an election has been held under section 9 (c) within the preceding 
year and no organization has been certified, or (c) a petition has been filed 
by another union or by an employer and such petition is pending before the 
Board. Parts (a) and (b) are sound, as we have noted earlier. Part (c) seems 
to suggest that the appearance of an organizational picket line raises a question 
of representation which should be dealt with through Board procedures. The 
concept is sound, but unfortunately the language is deficient. 

Unless other language is added to section 9 of the act, the NLRB would not 
normally entertain an employer petition based only on the appearance of a 
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picket line in front of his plant. In the absence of a direct union claim for 
recognition or assertion of majority status, the Board would usually hold the 
appearance of a picket line is evidence only of the union’s desire to organize that 
company. This defect might readily be overcome by amending section 9 (c) (1) 
(B) to provide that an employer petition is in order wherever he has received a 
union request for recognition or wherever picketing appearing to be for organiza- 
tional or recognition purposes is commenced. 

Amended in this fashion, we believe the Ives bill offers the best approach 
to the picketing problem of any of the proposals we have studied. 


THE ‘“‘NO-MAN’S LAND" PROBLEM 


One of the McClellan committee recommendations on which the subcommittee 
has invited comment is that the present “no man’s land’ between NLRB and 
State jurisdiction be eradicated through the National Board’s exercising its juris- 
diction “to the greatest extent practicable,” and further that any State be 
authorized to assert jurisdiction over disputes in interstate commerce as to which 
the Board will not act under its jurisdictional formula. 

The fact that in the wake of the Guss case many employees, labor organiza- 
tions and employers in New York State and in other States have recourse to 
neither the procedures of the NLRB nor of a State board poses a problem of real 
importance which demands a prompt remedy. The McClellan committee recom- 
mendation certainly offers a solution, and under the circumstances we almost 
feel impelled to accept any reasonable plan which would afford the benefits of 
orderly labor relations procedures to those parties now operating in a statutory 
vacuum. 

However, on sober reflection, the McClellan recommendation appears to be 
more an expedient than a sound remedy. Were th nd to fill the vacuum in the 
“no man’s land” the total dimension of the problem, we might think differently. 
But there are even more insistent requirements of sound policy in this case. 

Being a New York organization, we are perhaps more mindful of the need 
to preserve the integrity of the Federal law than we would be were we in a 
State whose labor policies more nearly accord with those laid down in the 
Federal statute. Under the New York State Labor Relations Act employers, 
employees, and the public do not enjoy any of the safeguards afforded by the 
Taft-Hartley law. We have a so-called little Wagner Act. It is one sided 
and outmoded. Were the McClellan committee recommendation, which is before 
Congress in bill form, adopted companies, unions, and employees entitled 
as a matter of statute to the full protection of the terms of the Taft-Hartley law 
would instead be subject to the State act which has no provision for union unfair 
labor practices and has no means of meeting the intolerable closed sh -closed 
union situation, to hame just two areas in which the respective laws differ. 

In other States, differences of varying magnitude exist. In all but about 10 
States no ral public-labor rlations machinery exists except as it is provided by 
the NLRB. 

It may well be observed that the fact that the New York law does net con- 
form to the Federal statute is something to be dealt with by our State legislature 
if it deems the terms of the Taft-Hartley Act superior. This hardly is a real- 
istic or adequate answer, however. There are 49 separate jurisdictions here, 
not to mention the Territories. We must expect that there always will be sig- 
nificant differences in the approach each takes to labor problems. We have 
no way of knowing how far the National Board’s jurisdiction may be curtailed 
in the future due to budgetary or other reasons. To say as a matter of Fed- 
eral policy that the States may enter an area of Federal jurisdiction of un- 
known and changing extent and apply their own policies which, looking ahead, 
are of a totally unknown nature, to us would be a shortsighted poliev in’eed, 

The divergence between State laws and the Federal statute, incidentally, 
should not be viewed solely in terms of such States as New York with its little 
Wagner Act. Should the McClellan committee recommendation be followed, 
there would be nothing to prevent other States from adopting punitive and 
extreme labor legislation and applying it to a vast body of companies, unions, 
and employees within Federal jurisdiction. 

In our view, the real answer to the “no man’s land” problem would be for the 
National Board to administer the terms of the Federal law throughout the full 
extent of its jurisdiction, as was intended by Congress. We know of no other 
Federal ageney which arbitrarily declines to apply the law it is charged with 
enforcing to all those who are subject to its prohibitions or who are entitled to 
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benefit from its protections. The present Board jurisdictional standards clearly 
deny equal protection of the law to employers, unions, and employees who are 
entitled to the same treatment accorded those engaged in more sizable enter- 
prises. We would not, however, recommend a specific statutory mandate that 
the Board extend its operating jurisdiction to its full legal extent unless Congress 
determines that it will provide the Board each year with sufficient funds to 
administer the law effectively for all operations affecting interstate commerce. 
We believe the Board should have sufficient funds for this purpose. 

Should this counsel not be followed, we would recommend the following course 
of action: 

(1) Section 10 (a) of the Taft-Hartley Act presently permits the National 
Board to cede jurisdiction at its option where a State iaw is not inconsistent with 
the Federal act. This should be amended to provide for the automatic assump- 
tion of jurisdiction by the States over all cases in interstate commerce which the 
National Board declines to accept on jurisdictional grounds, providing the States 
administer the terms of the Federal statute. 

(2) States desirous of filling the ‘“‘no man’s land” void could then adopt imple- 
menting legislation to permit their taking over the cases in question. They could 
do this with or without altering their policies respecting intrastate disputes to 
conform to the Federal standards. 

Realistically, we recognize this proposal may not offer the most immediate 
remedy. But we believe this approach would furnish an equitable and sound 
long-range treatment of the problem. 


Senator Kennepy. The subcommittee, if there are no other wit- 
nesses, will now adjourn and will meet at 10 o’clock Friday morning. 


(Whereupon, at 3:40 p. m., the subcommittee adjourned, to recon- 
vene at 10 a. m., Friday, May 16, 1958.) 
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UNION FINANCIAL AND ADMINISTRATIVE 
PRACTICES AND PROCEDURES 


FRIDAY, MAY 16, 1958 


Unrrep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON Lapor AND Pusiic WELFARE, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in the Old 
Supreme Court Chamber, United States Capitol, Senator John F. 
Kennedy (chairman of the subcommittee) presiding. 

Present: Senators Kennedy, McNamara, Morse, Yarborough, and 
Ives (presiding pro tempore). 

Also present : Senator Cooper, member of the committee. 

Committee staff members present: Stewart E. McClure, chief 
clerk; John S. Forsythe, general counsel; Merton Bernstein, Michael 
Bernstein, Ralph Dungan, and Ray Hurley, professional staff mem- 
bers. 

Senator Ives (presiding pro tempore). The meeting will come to 
order. In the absence of the chairman, I'll go ahead with the meeting 
under instructions from the chairman. 

The first witness this morning will be Mr. Richard Gray, president, 
building and construction trades department, AFL-CIO. 

Mr. Gray. 


STATEMENT OF RICHARD GRAY, PRESIDENT, BUILDING AND CON- 
STRUCTION TRADES DEPARTMENT, AFL-CIO; ACCOMPANIED BY 
LOUIS SHERMAN, CHAIRMAN, LEGAL ADVISORY COMMITTEE, 
BUILDING TRADES DEPARTMENT; AND C. R. GRAY, LEGISLATIVE 
REPRESENTATIVE, BUILDING TRADES DEPARTMENT 


Mr. Gray. Mr. Senator, it is a pleasure for me to be here this morn- 
ing. I want to thank the committee for this opportunity, not alone 
for myself personally, but for the people in the organization that I 
represent. I have accompanying me this morning, sitting on my left, 
Mr. Louis Sherman, who is chairman of our legal advisory committee 
of the building and constructions trade department, which consists of 
the collective attorneys of all affiliated organizations. 

On my right is my son, Mr. C. R. Gray, who is the legislative repre- 
sentative of the department. 

Senator Ives. May I interrupt you, please? 

Mr. Gray. Yes, sir. 

Senator Ives. We have a rather heavy schedule of witnesses today 
if they all show up. I wonder if it would be possible for you to sort 
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of sum up your statement and state the conclusions that you have 
reached. If there is anything else you want to read, you can read it, 
and then we'll have the full statement inserted in the record. 

Is that agreeable to you? If not, you go ahead and read your 
statement. 

Mr. Gray. I think that we can get over this m a half hour. 

Senator Ives. All right; go ahead. 

Mr. Gray. I am appearing before this subcommittee today, in ac- 
cordance with an invitation from Senator Kennedy, for the purpose 
of giving testimony with respect to certain legislative propesals which 
are pending before this subcommittee. 


THE BUILDING AND CONSTRUCTION TRADES DEPARTMENT 


My appearance is on behalf of the building and construction trades 
department of the AFL-CIO, which was established in 1908 and is 
made up of 18 national and ‘international unions representing ap- 
proximately 3 million building and construction tradesmen who are 
located in almost all of the cities, townships, and other communities 
throughout the United States. 

At the outset of my testimony, I wish to state my personal ap- 
preciation and the official appreciation of the department for this 
opportunity to present our views to the subcommittee. We are well 
aware of the limited time available for these proceedings and we, 
therefore, value highly the privilege which you have extended to us. 

Because of these time limitations, I shall endeavor to direct my 
testimony toward the labor relations issues presented by the pend- 
ing bills insofar as they specifically involve the building trades. 

It is my understanding the President Meany of the AFL-CIO will 
appear later in these hearing to discuss questions of broader scope in- 
volved in the administration bills and the legislative recommenda- 
tions of the McClellan committee. I shall therefore not present testi- 
mony on these latter subjects. 


DEPARTMENT SUPPORT FOR S. 3810 


I shall discuss, in particular, the provisions of S. 3810, which is 
supported by the building and construction trades department, in 
cluding the subjects of apprenticeship and training funds, pooled va 

cation benefits, and the on-site secondary boycott and prehire agree- 
ment questions in the building trades. Before doing so, I would like 
to make a few general observations on the building : and construction 
\trades unions and the industry under presently existing Federal law. 


WAGNER ACT AND BUILDING TRADES 


Labor relations in the building trades were not subject to Feder] 
regulations until 1947 when the Taft-Hartley Act was adopted. The 
building trades unions came into existence long before the enactment 
of the Wagner Act and considered themselves to be engaged in local 
activity rather than as being involved in interstate commerce. The 
only applicable Federal rules related to such matters as wages and 
hours on Federal Government contracts were specified in such laws 
as the Davis-Bacon Act. 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 883 


The National Labor Relations Board did not assert jurisdiction over 
the building and construction industry under the Wagner Act (Brown 
& loot, Ine. . 01 U. L. R. B. 820; Johns-Manville Co. 61 N. L. R. B.1). 

It is, therefore, understandable that the draftsmen of the Taft- 
Hartley Act, which was in effect an amendment of the Wagner Act, 
should not have been familiar with the special problems of the build- 
ing and construction industry. It is also understandable that the 
legislative provisions of the Taft-Hartley Act did not fit the special 
facts and problems of this industry. 

Senator Ives. May I interrupt you there, Mr. Gray ? 

Mr. Gray. Yes, sir. 

Senator Ives. I simply want to point out that when the Taft- 
Hartley Act was drafted, it was drafted by conferees, of whom I was 
one, trying to reconcile two bills, which were utterly irreconcilable in 
a sense. 

One was the Hartley bill of the House and the other was the Taft 
bill of the Senate. We did the best we could under the circumstances, 
with the understanding among ourselves, that the whole act was to 
be revised in 1948. I think you remember very well what happened 
in 1948. 

If the course we planned had been taken—I’m not blaming anyone, 
personally for not following it; the Republicans were somewhat to 
blame, too, it wasn’t all the fault of the Democrats—if that course had 
been followed, I think long before this we would have had a very 
good and workable Labor Relations Act. 

Mr. Gray. I think we would, too. 

Senator Ives. Thank you very much for allowing me to interrupt 
you. 

: TAFT-HARTLEY AND BUILDING TRADES 


Mr Gray. During the 11 years which have passed since the enact- 
ment of the Taft- Hartley Act, the building and construction trades 
department. has endeavored, with others in the industry, to bring to the 
attention of the Congress the various special problems of this industry 
so that appropriate legislative relief could be secured. 

There have been committee hearings, committee reports, congres- 
sional debate and, indeed, the passage of a bill (S. 1973, 82d Cong., 
2d sess.) by the Senate on the special problems of this industry. 

It is not my purpose at this hearing to relate all that has transpired 
and all that has been said on this subject. The official records of this 
committee contain much valuable information on this subject. In- 
cluded among these items and the following: 

Hearings before the Subcommittee on Labor and Mana gement Re- 
lations of the Senate Committee on Labor and Public W elfare: 82d 
Congress, Ist session, on S. 1973 (August 27, 28, 29, and September 
4, 1951) ; 82d Congress, 2d session, Senate Report No. 1509 (S. 1973) 
(May 5 5, 1952). 

Hearings before the Senate Committee on Labor and Public Wel- 
fare on Taft-Hartley Act revisions; 83d Congress, 2d session, parts 1 
through 6 (March 1953 to February 1954) ; 83d Congress, od session, 
Senate R eport No. 1211 (S. 2650), ‘April 15, 1954, together with mi- 
nority views, Senate Report No. 1211 (S. 2650). 

As also the Presidential message of 1954 dealt with this problem as 
did'the Secretary of Labor’s message of March 14, 1957, and the Presi- 
dent’s message of January 23, 1958. 
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NEED FOR LEGISLATIVE RELIEF 


The unworkable aspects of the Taft-Hartley Act in the building 
and construction industry have created serious problems for employers 
and employees. The obvious need for legislative relief caused the 
building and construction trades department to convene a series of na- 
tional legislative conferences in Washington, D. C., beginning with 
the year 1955. Each year these conferences have been attended by an 
increasing number of building tradesmen who have been informed 
of these problems and who have endeavored to present. the facts in the 
case to their representatives in the Congress. 

I do not believe that I overstate the case when I say that there is 
widespread agreement and understanding that the building trades 
merit some legislative relief from the provisions of the Taft-Hartley 
Act 

Senator Ives. I think everybody is in agreement with that. 

Mr. Gray. Yes, sir.- [Continuing:] Which just do not fit the facts 
of the industry. I am also of the view that there has been an increas- 
ing area of agreement as to the type of relief which should be granted. 
I will endeavor to present the general views of the department on this 
question with the understanding that the department will be glad to 
make available its experts for the purpose of supplying additional 
factual information and legal analysis in response to any requests by 
the subcommittee, its members or staff. 





APPRENTICESHIP AND OTHER TRAINING FUNDS 


A question has arisen with respect to the legality of payments of 
employer contributions to joint trust funds established for apprentice- 
ship or other training programs. The issue has arisen because of the 
language of section 302 of the Taft-Hartley Act. Subsections (a) and 
(b) of this section make it unlawful for an employer to pay, or for 
any representative of any employees in an industry affecting commerce 
to receive, any money or other thing of value. The broad scope of 
this prohibition is made clear by the provisions of the subsection (c) 
which require and explicit exception for such items as money paid 
“in satisfaction of a judgment of any court.” 

Subsection (c) (5) of this section authorizes exceptions for joint 

trust funds but the purposes of such valid joint trust funds are limited 
to the specific items prescribed in such subsection. The valid pur- 
poses of a joint trust fund are defined in subsection (c) (5) (A) as— 
medical or hospital care, pensions on retirement or death of employees, com- 
pensation for injuries or illness resulting from occupational activity or insur- 
ance to provide any of the foregoing, or unemployment benefits or life insurance, 
disability and sickness insurance, or accident insurance * * * 
Apprenticeship or other training programs are not included in the 
specification of valid purposes. There is always some legislative his- 
tory to indicate that the Congress intended to give a limited meaning 
to the specifications of valid purposes because of some concern as to 
the interpretation of the word “welfare.” 


CONGRESSIONAL INTENT 


Certainly the Congress could not have intended to establish a policy 
of prohibiting employer contributions to joint trust funds for appren- 
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ticeship or other training programs. It is, indeed, the policy of the 
Federal Government to promote apprenticeship programs and partic- 
ularly in the building and construction trades. Yet the problem exists 
and we believe that the language of section 302 (c) (5) of the act 
should be clarified to make it explicit that defraying the costs of an 
apprenticeship or other training program for employees is a valid 
eee of a joint trust fund. This soethaah has particular importance 
or the building and construction trades unions because these unions 
for many Sabha devoted time, money, and effort to the apprentice- 
ship programs which produce the skilled employees required by the 
industry. We, therefore, support the provisions of S. 3810 which 
would strike out— 


the word “or” preceding clause (5), by striking out the period at the end thereof 
and inserting a semicolon in lieu thereof, and by adding thereto the following: 

“Or (6) with respect to money or other things of value paid by an employer 
primarily engaged in the building and construction industry to a trust fund estab- 
lished by such representative for the purpose of * * * defraying the costs of 
apprenticeship or other training program for employees engaged (or who, upon 
their employment will be engaged) in the building and construction industry: 
Provided, That the requirements of clause (b) of the proviso to clause (5) of 
this subsection shall apply to such trust funds.” 


SECTION 2 OFS, 3098, AND S, 3810 


Section 2 of S. 3098 would expand the valid purposes of section 
302 to include any apprenticeship or other training program in any 
industry. The building and construction trades department want to 
make it clear that our support of the provision of 8S. 3810 do not in 
any way imply objection to the expansion of the proposals relating 
to apprenticeship or other training programs of other industries, 

We are addressing ourselves to the problems of the building and 
construction industry only because we are most familiar with the prob- 
lems of that industry. 

The proposal in 8. 3810 is similar to the language in S. 1614 (85th 
Cong., Ist sess.) and which was supported by Secretary of Labor 
Mitchell in his letter of March 14, 1957, to the President of the Senate 
and to the Speaker of the House. 

It is my understanding that Mr. Rooney, appearing for the Asso- 
ciated General Contractors of America, testified before this subcom- 
mittee in support of this clarification of the law—transcript 1268-1269. 


POOLED VACATION BENEFITS 


A similar problem exists with respect to pooled vacation benefits. 
The listing of specific valid purposes of joint trust funds does not in- 
clude vacation benefits. 

The problem of pooled vacation benefits does not exist in manufac- 
turing plants, where an employee works for a single employer during 
the year. 

In such case, the employer can agree to give the employee a vacation 
of specified duration and the matter can be handled by the particular 
employer in the labor agreement which is applicable to the particular 
employee. 

In the building trades, employees generally do not work for any 
particular employer for a long period of time. They work on a job- 
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to-job basis and will frequently work for many employers in the area 
during the course of a year. Yet these employees are entitled to receive 
paid vacations if they have worked in the area for a sufficient period 
of time, notwithstanding the fact that their individual work may not 
have been performed for any single particular employer. ; 


ESTABLISHMENT OF JOINT TRUST FUND 


It is possible to meet this problem from an administrative point of 
view by establishing a trust fund jointly managed by employers and 
employee representatives. Contributions can be made to such fund 
by all of the employers for whom an employee works during the year 
and on the basis of a proper accounting of time worked, the period of 
vacation time specified in the agreement can be accorded to the em- 
ployee. But, since vacation benefits are not specified as a valid purpose 
for joint trust funds in section 302, subsection (5), there is doubt as 
to the legal validity of such an arrangement. 

It is difficult to see what reason of public policy exists for any pro- 
hibition against the establishment of such pooled vacation benefit 
arrangements. 

It appears to me that pooled vacation benefits constitute a valid 
purpose for joint trust funds and that the law should be clarified to 
permit the establishment of pooled vacation benefits in such joint 
trust funds in the building and construction industry. 

The fact is that Congress did allow pooled vacation benefit plans 
to continue if established prior to January 1, 1947—section 302 (g). 

The building and construction trades department supports the 
provisions of section (e) of S. 3810, which would make valid the pay- 
ments to joint trust funds containing provisions for pooled vacation 
benefits, whether such plans were established prior to or subsequent to 
January 1, 1947. 


RIGHT TO ORGANIZE IN BUILDING AND CONSTRUCTION INDUSTRY 


The right to organize has been recognized to be a fundamental right 
of labor. 
Section 1 of the Taft-Hartley Act declares that— 


Experience has proved that protection by law of the right of employees to 
organize and bargain collectively safeguards commerce from injury, impair- 
ment, or interruption, and promotes the flow of commerce by removing certain 
recognized sources of industrial strife and unrest, by encouraging praciices 
fundamental to the friendly adjustment of industrial di putes arising out of 
differences as to wages, hours, or other working conditions, and by restoring 
equality of bargaining power between employers and employees. 


Section 7 of the act provides that— 


Employees shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, and shall also have the 
right to refrain from any or all of such activities * * * 


Senator Ives. May I stop you right there, Mr. Gray, since you are 


hitting on another subject ? 
Mr. Ricuarp Gray. Yes, sir. 
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Senator Ives. There is a good deal of agitation, you know, to put 
labor and unions and organizations under the antitrust law. If that is 
done, wouldn’t there be a conflict between that and what you have just 
heard about the right of employees to bargain through representatives 
of their own choosing ! q 

Wouldn’t that destroy, in effect, collective bargaining ? 

Mr. Ricwarp Gray. You are asking me a question which requires 
interpretation on a legal point that I don’t feel qualified to answer. 

Senator Ives. Well, I’m not a lawyer. 

Mr. Ricuarp Gray. You're not a lawyer, I know, but I prefer to 
have the attorney answer the question you have asked me. 

Mr. SuermMan. My name is Louis Sherman. 

I believe the answer to your question, Senator, is without doubt 
that you are decidedly correct: that the application of the antitrust 
laws to the unions would destroy not only collective bargaining, but it 
would also, perhaps, tend to destroy the unions as organizations them- 
selves. 

This should be remembered : 

That the exemption from the antitrust laws is in the Clayton Act, 
which made it clear, first, that the labor of a human being is not an 
article of commerce; and, secondly, that such organizations should not 
be construed to be criminal conspiracies. 

A change in that law could have a very disastrous effect, not only 
on the unions but on the entire economy of the country. 

Senator Ives. I’m very glad to get that opinion on the record. 

I am sure that the other side will have a conflic ting opinion, but, as 
a layman, viewing this thing from my own practical layman’s position, 
that isthe way it occurred to me. 

Mr. Suerman. I believe that the dominant legal opinion is in agree- 
ment with that point of view. 

Senator Ives. I’m sorry to have interrupted you. 


USUAL ORGANIZATIONAL METHODS INEFFECTIVE IN CONSTRUCTION 


Mr. Ricuarp Gray. That is all right, Mr. Senator. 

There are two principal methods by which the organization of em- 
ployees can be accomplished : 

The procedures of the National Labor Relations Act for representa- 
tion elections can be utilized to produce an opportunity for a secret 
ballot election and, in the event of a favorable outcome, certification 
by the National Labor Relations Board. 

Employees can also use the methods which antedate the Wagner Act 
of peaceful picketing to persuade employees to become organized and 
to secure recognition from the employer. 

Although these two methods are theoretically available to building 
trades unions in the special facts of the building and construction in- 
dustry, there is no effective way for these methods to be utilized by the 
building trades. 

This very committee, the Senate Committee on Labor and Public 
Welfare, has found that the election procedures of the act are not 
effectively available to the building trades. 
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SENATE REPORT NO. 150 9, 82D CONGRESS, 2D SESSION 


I quote from page 6 of Senate Report No. 1509, 82d Congress, 2d 
session : 


The committee finds that the normal election procedures of the Board have 
proven unadaptable to this industry because of the short-term, casual employ- 
ment that is typical to it. The General Counsel’s efforts to devise special 
means, Such as the areawide labor-pool election, for balloting appropriate groups 
of construction craftsmen, have proven fruitless. We conclude that the ob- 
stacles to conducting satisfactory elections in sufficient numbers are formidable. 
if not insuperable. 


A detailed explanation of the reasons for this committee’s position 
on this point is set forth on page 5 of the report as follows: 


The General Counsel of the Board attempted to meet this problem, but it was 
recognized that the normal election procedures were not adaptable to the indus- 
try because of its casual, intermittent employer-employee relationships. Plans 
were laid for holding elections among craftsmen who received substantial em- 
ployment in a labor-market area. It was felt that such employees would con- 
stitute the area labor pool, from which all of the contractors in the area hired 
and hence might be considered their “employer.” As such, the group might be 
considered as an appropriate unit for collective bargaining or election purposes. 
It was an attractive theory, but there was no certainty that the Board would 
find it acceptable—pages 189-190. Acting Board Chairman Reynolds, in a letter 
to the subcommittee, commented that in both attempted applications of the 
theory the units involved did not meet the Board’s normal criteria for multi- 
employer units—page 86. 

Two attempts at holding such area pool union security (UA) elections were 
made. 

One, for the Detroit area, proved a failure. Another in western Pennsylvaniu 
was conducted only after prodigious effort and at the approximate cost of 
$40,000 or about $15 per ballot. A handful of elections for smaller units were 
conducted, but only where specially favorable conditions prevailed—pages 
87-97. 

In Detroit, it had been planned to hold the referendum in a unit composed of 
craftsmen in five counties comprising the metropolitan area. All of the building 
trades unions and all of the employers who recognized any or all of them were 
to participate. A central problem was to decide upon the basis for determining 
eligibility to vote so that a representative group of employees would be balloted. 
It was agreed that all employees working on the day of the election would be 
eligible. It was estimated that 4,300 job sites employing approximately 40,000 
men were involved. 

The plan was abandoned when one association of employers refused to partici- 
pate, although two other associations had endorsed the scheme. It had been 
difficult for the General Counsel's representatives to persuade the unions to go 
along. A serious problem was locating and including hundreds of independent 
eontractors in the area. The problem of actually preparing an eligibility list 
remained unsolved at the time the experiment fell through—pages 191-193. 

Thereafter the General Counsel announced that he was suspending plans for 
conducting elections throughout the building and construction industry—page 36. 


ORGANIZATIONAL PICKETING DENIED TO BUILDING TRADES 


It has also been our experience that under the rule of the Denver 
Building Trades case and similar decisions, that the right of organiza- 
tional picketing in the building and construction industry has been 
effectively denied. 

The reason for this situation can be demonstrated as follows: 

A single building is not constructed by a single employer. The 
typical situation in the building and construction industry is that 
a number of different contractors together construct such single 
building. 
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If a single employer were constructing a single building, then a 
union could picket for organizational and recognition purposes, in 
the event that any part of the work was being neahoweiad We em- 
ployees who are not covered by a collective bargaining agreement. 

Because this is not the actual case and because there are a number of 
employers engaged in such construction, picketing directed at a non- 
union condition in 7 particular trade, runs counter to the broad 
language of section 8 (b) (4) (A) of the Taft-Hartley Act, which 


forbids labor ac tivity having as an object: 


* * * forcing or requiring * * * any employer or other person * * * to cease 
doing business with any other person. 


You will note the extremely broad language of the key words of 
this section. 

There was extensive litigation as to whether these words did, in 
fact, apply to the special circumstances of the building and con- 
struction industry, and there was substantial doubt and difference 
among the members of the National Labor Relations Board and the 
Federal Judiciary on this question. 

The National Labor Relations Board decided the Denver Building 
Trades case by a 3-to-2 vote (82 N. L. R. B. 1195). 


ECONOMIC JUSTIFICATION OF ORGANIZATIONAL PICKETING 


The United States Court of Appeals for the District of Columbia 
Circuit, in an opinion rendered by Judge Charles Fahy, former 
Solicitor General of the United States and former General Counsel of 
the National Labor Relations Board, held that the majority deci- 
sion of the Board was in error and that the decision of the Board 
in the Denver Building Trades case, in effect, denied the right of 
Building Trades Unions to strike (186 Fed. 2d 326). 

One judge dissented on this particular point. The United States 
Court of Appeals for the Second Circuit ruled in favor of the Board’s 
position in the related case of 7. B. E. W. Local 501 v. N. L. R. B. 
(181 Fed. 2d 34), by a vote of 2 to 1. 

Judge Clark, former dean of Yale Law School, took the view 
that: “Economic substance rather than form should control.” 


He raised the vital question in this entire matter in the following 
language: 


* * * Suppose the contract to be with a very large contracting concern work- 
ing through departments. Would the picketing then also be confined to this 


electrical department, or, would this lack of separate legal personality serve 
to prevent the result? 


When the issue reached the Supreme Court of the United States, the 
decision was rendered in favor of the Board’s position by a vote of 
6-to-3. Justices Reed, Jackson, and Douglas dissented. Justice Doug- 
las stated the dissenting opinion as follows: 


The employment of union and nonunion men on the same job is a basic pro- 
test in trade union history. That was the protest here. The union was not out 
to destroy the contractor because of his antiunion attitude. The union was not 
pursuing the contractor to other jobs. All the union asked was that union men 
not be compelled to work alongside nonunion men on the same job. As Judge 
Rifkind stated in an analogous case: 

“The union was not extending its activity to a front remote from the imme- 
diate dispute but to one intimately and indeed inextricably united to it.” 
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The picketing would undoubtedly have been legal if there had been no sub- 
contractor involved—if the general contractor had put nonunion men on the job. 
The presence of a subcontractor does not alter one whit the realities of the situ- 
ation; the protest of the union is precisely the same. In each the union was try- 
ing to protect the job on which union men were employed. If that is forbid- 
den, the Taft-Hartley Act makes the right to strike, guaranteed by section 13, 
dependent on fortuitous business arrangements that have no significance so far 
as the evils of the secondary boycott are concerned. I would give scope to both 
section 8 (b) (4) and section 13 by reading the restrictions of section 8 (b) (4) 
to reach the case where an industrial dispute spreads from the job to another 
front. 


MAJORITY VIEW IN DENVER BUILDING TRADES CASE 


It should be noted, also, that the majority opinion recognized that 
the issue was in the doubtful area and relied heavily upon ‘the admin- 
istrative expertise of the National Labor Relations Board. 

Mr. Justice Burton said: 


Not only are the findings of the Board conclusive with respect to questions 
of fact in this field when supported by substantial evidence on the record as a 
whole, but the Board’s interpretation of the act and the Board’s application 
of it in doubtful situations are entitled to weight. 


It. should be noted, in this connection, that the decision of the Board 
in the Denver Building Trades case was rendered in April 1949, which 
was only some 20 months after the Taft- Hartley Act became effective. 

It should also be recalled that the Board had no experience with 
the building and construction industry during the entire period of the 
Wagner Act prior to the administration of the Taft-Hartley Act. 


SENATE COMMITTEE ON LABOR FAVORED CHANGE 


The Senate Committee on Labor and Public Welfare has accepted 
the view that the Denver Building Trades case rule should be reversed. 

The majority views of this committee, when Senator Smith of New 
Jersey was chairman, are set forth in Senate Report No. 1211, 83d 
Congress, 2d session, April 15, 1954, as follows: 


The provisions of section 8 (b) (4) (A), (B), and (C) of the National Labor 
Relations Act which prohibit secondary boycotts are designed to protect inno- 
cent third parties from being injured in labor disputes with which they are'not 
concerned and for the existence of which they bear no responsibility. As the 
President pointed out, the true secondary boycott which inflicts economic injury 
on employers who are genuine neutrals in the dispute between some other em- 
ployer and his employees, is indefensible. 

But there are situations in which the secondary employer against whom the 
disputing union exerts its economic strength is not a genuine neutral with respect 
to the dispute between such union and the primary employer, where the secondary 
employer is, in fact, either a conscious ally of the primary employer involved in 
the dispute, or so closely involved in a joint or common venture with the primary 
employer that both may be regarded, for all practical purposes, as partners in 
a single enterprise. The President therefore recommended that such nonneutral 
secondary employers be denied the protection of the ban on secondary boycotts. 

Thus, where two or more employers are engaged in operations on the site of 
a single construction project, each performing some phase of the work necessary 
for the completion of the project, be it a building, a bridge, a tunnel, or some 
other structure, it cannot be justifiably maintained that they stand in a strictly 
neutral relationship to each other. 

Rather, despite their existence as legally independent entities, they must be 
regarded realistically as partners in a single joint or common enterprise in 
which the individual interests of each are necessarily dependent on the success 
of the undertaking as a whole. 
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In such a situation, the committee believes that a labor dispute originating 
between one of these employers and his employees in fact constitutes a dispute 


with all of the employers just as if all were copartners in the legal sense in a 
single business enterprise. 


It therefore approved an amendment permitting the union representing the 
employees of the employer primarily engaged in the dispute to extend its economic 
pressure to any or all of the other employers working on the same project at 
the common site without thereby violating the provisions of the act’s ban on 
secondary boycott, provided that the union involved in the primary dispute was 
not otherwise acting unlawfully or in violation of the terms of an existing valid 
collective bargaining agreement. The effect of this amendment would be to over- 
rule the holding for the United States Supreme Court in NV. L. R. B. v. Denver 
Building and Construction Trades Council et al. (341 U. 8S. 675, 71 Sup. Ct. 948, 
June 1951). 


The then minority of the committee stated its agreement with the 


proposed liberalization of section 8 (b) (4) (A) on page 7 of Senate 
Report No. 1211, part 2, 83d Congress, 2d session (April 30, 1954). 


PRESIDENT FAVORED REVERSAL OF DENVER BUILDING TRADES RULE 


The President’s messages of 1954 and 1958 recommended the reversal 
of the Denver Building Trades rule. 

In 1954, the President said as follows: 

I recommend that the act be clarified by making it explicit that concerted 
action against * * * an employer on a construction project who, together with 
other employers, is engaged in work on the site of the project will not be treated 
as a secondary boycott. 

The President’s message of 1958 recommended that the act be 
amended to make it clear that the secondary boycott provisions do not 
prevent: 


* * * activity against secondary employers engaged in work on a construction 
project with the primary employer. 

Tie Building and Construction Trades Department strongly in 
this committee report out favorably the provisions of sections (a) (b) 
and (d) of S. 3810, which would, after 11 years of experience under 
the Taft-Hartley Act, restore the right of building and construction 
trades unions to engage in organizational activities. 


TESTIMONY OF ASSOCIATED GENERAL CONTRACTORS 


In this connection, I would like to call the attention of the com- 
inittee to the testimony given by Mr. Rooney of the Associated Gen- 
eral Contractors. 

Although the AGC has taken a position against any change in 
provisions of section 8 (b) (4) of the act intended to relieve the Build- 
ing Trades unions of the onerous effects of the so-called secondary 
boycott provisions, it should be evident from Mr. Rooney’s testimony 
that he was thinking of the secondary boycott in terms of material 
boycotts. 

Please note that the language of S. 3810 would not affect the present 
law on this point or on any other off-site dis spute. 

It will, also be of interest to this committee that a careful ex- 
amination of the legislative history of the Taft-Hartley Act has failed 
to disclose any clear support for the unfair results accomplished by 
the Denver building trades rule. 
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It appears from our examination of the legislative history that the 
specific type of case involved in the Denver building trades decision 
was not specifically referred to by the proponents of the legislation. 

An extensive statement on the type of case which the proponents 
of the legislation did refer to is set forth in the hearings of the House 
Committee on Education and Labor on Bills to repeal and amend 
the National Labor Relations Act, 80th Congress, 1st session, pages 
2545-2603, 579-582, 339-347. 


OPPOSED TO RESTRICTIVE ORGANIZATIONAL PICKETING PROVISIONS 
8. 3099, 3047 


OF 


We are opposed to the provisions of S. 3099 which are intended to 
restrict the right of organizational picketing. Professor Cox has 
given the objections to the proposal from an impartial point of view 
and on a generalized basis. 

There are particular reasons for objection to the proposal from the 
point of view of the building trades. These stem from the general 
unavailability of elections in this industry. Thus, the provisions of 


section 4 (7) (D) of S. 3099 would provide for the enjoining of or- 
ganizational picketing— 


where such picketing has been engaged in for a reasonable period of time and 
at the expiration of such period an election under section 9 (c) has not been 


conducted. 

Since such an election cannot generally be conducted in the build- 
ing trades, there would be a specific ally adverse consequence result- 
ing to the building trades from the enactment of this section. 

The vague language of subdivision (c) should also be noted. The 
principal reason for secret ballot elections under governmental 
auspices is that the recording of employee desires with respect to union 
organization requires immunization from employer interference. Yet 
this section of the proposal would require a labor organization to 
demonstrate the interest of the employees in union organization with- 
out the aid of elections or picketing. It is our view that the enactment 
of the provisions of S. 3099 would set the balance too much in favor 
of the employer and against the union, particularly in the building 
trades. 

A similar objection exists with respect to the proposal in the Mundt 


bill (S. 3047) requiring written approval by 3314 percent of the em- 
ployees before picketing can commence. 


PREHIRE AGREEMENTS 


I would now like to turn to a discussion of prehire agreements in 
the building and construction industry. 

The problem in this area arises not from any provision of the Taft- 
Hartley Act, but from the decision of the National Labor Relations 
Board to apply the provisions of the Wagner Act to the building and 
construction industry. 

The Board ruled under the Wagner Act that the recognition of a 
union before the hiring of any employees i is an unfair labor practice. 
This rule, which is sensible enough with respect to labor relations in 
manufacturing plants, is not suited to the special facts of the building 
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and construction industry. It has been found by this committee that 
the economic facts of this industry are such that collective bargaining 
must take place before employees are hired (S. Rept. No. 1509, 82d 
Cong. 2d sess.). Employers must know wage rates and labor costs 
before submitting their bids. Employees circulate among different 
jobs and localities so that it is desirable to know the applicable rate of 
compensation before hiring on the job. 

I do not believe there is any substantial dispute that relief is 
merited. The aforesaid Senate committee report issued May 5, 1952, 
recommended the enactment of S. 1973 which among other things, 
legalized prehire agreements in the building and construction indus- 
try, and reduced the 30-day period in union shop agreements in this 
industry to 7 days. This bill S. 1973, was sponsored by Senators 
Humphrey, Taft, Nixon, and Cain. It was passed by the Senate, 
without objection, on May 12, 1952, but was not reached by the House 
for a vote. 

The majority and minority of the Senate Committee on Labor and 
Public Welfare agreed on the desirability of this relief in Senate 
Report No. 1211, 83d Congress, 2d session (April 1954) parts I and IT. 
The Presidential messages of 1954 and 1958 also support this object. 


SECTION (C) OF 8. 3810 FAVORED 


The building and construction trades department urges the enact- 
ment of section (c) of S. 3810 to resolve the problem of the legality of 
the prehire agreement in this industry. Please note that the effect of 
these provisions would be to restore the legality of prehire agreements 
in the building trades as it existed prior to 1947 and that such agree- 
ments will not gain any superior status as bars to any election petition 
which may be filed. This is made clear by the last proviso to section 
(c) of S. 3810. 

The building and construction trades department does not support 
the proposal in S. 3098, Section 1 providing for certifications without 
elections in the building and construction industry. 

The procedure for certifications will create serious problems for the 
National Joint Board for the Settlement of Jurisdictional Disputes 
in the Building and Construction Industry which has been doing a 
splendid job, under the chairmanship of Richard J. Mitchell, in aiding 
in the solution of jurisdictional disputes in this industry. I believe 
that Professor Cox has pointed out some of the technical difficulties 
which will arise in this field in his testimony given earlier in these 
yroceedings. We doubt that the suggested amendment offered by 
Professor Cox will meet the problem. 

The building and construction trades department also supports the 
provisions of section (c) of S. 3810 which deals with union referrals 
and standards for employment. It is our view that these sections are 
completely divorced from the problem of union membership as a con- 
dition of employment and that the objects of such sections are con- 
sistent with existing law as determined by decisions of the National 
Labor Relations Board. I refer particularly to that portion of the 
decision of the National Labor Relations Board in the case of Moun- 
tain Pacific Chapter of the Associated General Contractors (119 
N. L. R. B. No. 126-H), released April 1, 1958, which I should like to 
submit as an insert in my testimony. 








894 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


At this time, Mr. Chairman, in order to save the time of the subcom- 
mittee, I would like to make an insert without reading it in this. 


_ Senator McNamara (presiding pro tempore). Without objection, 
it will be inserted at this point. 
(Insert to testimony of Richard J. Gray follows :) 


Excerpt FRoM DECISION OF NATIONAL LABOR RELATIONS BOARD IN THE CASE OF 
MOUNTAIN PACIFIC CHAPTER OF THE ASSOCIATED GENERAL CONTRACTORS, INC., 
ET AL. (19-CA~-1374, 19-CB-424, ann 19-CB-445) RELEASED APRIL 1, 1958 


However, we do not read the statute as necessarily requiring elimination of 
all hiring halls and their attendant benefits to employees and employers alike.’ 
The vice in the contract here considered and its hiring hall lies in the fact of 
unfettered union control over all hiring, and our decision is not to be taken as 
outlawing all hiring halls. We agree with Senator Taft, the principal proponent 
of the 1947 Taft-Hartley amendments, who stated that section 8 (b) (2) was not 
intended to put an end to all hiring halls, but only those which amount to vir- 
tually closed shops. 

The basis of a union’s referral of one individual and refusal to refer another 
may be any selective standard or criterion which an employer could lawfully uti- 
lize in selecting from among jobseekers. 

We believe, however, that the inherent and unlawful encouragement of union 
membership that stems from unfettered union control over the hiring process 
would be negated, and we would find an agreement to be nondiscriminatory on 
its face, only if the agreement explicitly provided that : 

(1) Selection of applicants for referral to jobs shall be on a nondiscriminatory 
basis and shall not be based on, or in any way affected by, union membership, 
bylaws, rules, regulations, constitutional provisions, or any other aspect or ob- 
ligation of union membership, policies, or requirements. 

(2) The employer retains the right to reject any job applicant referred by the 
union. 

(3) The parties to the agreement post in places where notices to employees and 
applicants for employment are customarily posted, all provisions relating to the 
functioning of the hiring arrangement, including the safeguards that we deem 
essential to the legality of an exclusive hiring agreement. 

If, in the operation of a hiring hall that comports with these requirements and 
is therefore lawful on its face, discriminatory acts occur, they are, of course 
violations of the statute, both by the union which refers or refuses to refer on a 
discriminatory basis, and by the employer who has delegated the hiring authority 
to the union. The employer is in pari delicto, and is as responsible as the union 
for any deviation from the nondiscriminatory hiring hall procedure. Any em- 
ployee or would-be employee who believes himself a victim of discriminatory 
practices by a union party to an otherwise lawful hiring hall will, of course, 
have the right to file a charge against both the union and the employer or em- 
plovers party to the contract in question. 

We recognize that a procedure requiring application for employment through a 
union tends to encourage union membership—in fact, it gives to unions a ready 
forum for organ‘zaitional activities. However. apnraisal of the statute as a 
whole and the large body of decisional law based upon it, shows that there are 
many literal forms of encouragement to union membership that are not pro- 


1See S. Rept. No. 1827. 8ist Cong., 2d sess., Committee on Labor and Public Welfare. 
It was to eliminate wasteful, time-consuming and repetitive scouting for jobs by individual 
workmen and haphazard uneconomical searches bv employers that the union hiring hall 
as ®n institution came into being. Jt has operated as a crossroads where, the nool of 
emrlovees converges in search of employment and the various employers’ needs meet that 
confluence of job applicants. In some industries such basic hiring with the assistance of 
the union has served to excuse conduct which runs counter to the express proscriptions 
of the statute which we must erforee. 

2S. Rept. No. 1827, supra. Mr. Taft said. 

“The majority report proceeds nnon the erroneous assumption that unless the closed- 
shop nrehitition of the Taft-Hartlev Act is removed for maritime unions, such unions 
eannot continue to have hiring halls in that industry byt mnst go back to a comnlete onen 
shop, or even recruitment by ‘erimns’ and ‘shaneun.’ The National Labor Relations Board 
and the courts did not find hiring halls as such illegal, but merely certain practices under 
them. ‘The Board and the court fonnd that the manner in which the hiring halls onerated 
erested in effect a closed shon in violation of the law. Neither the law nor these decisions 
forhid hiring halls. even hiring halls onerated bv the unions, 98 long as thev are not so 
operated as to create a closed shon with all of the abuses possible under such an arrange- 
ment, inc'uding discrimination against emplovees, prospective employees, members of union 
minority groups, and operation of a closed union.” 
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hibited. The better representation a union affords, the more successful it is in 
wresting economic advantage from the employer for the employees, the more 
it will attract members to it; i. e., “encourage union membership.” Clearly such 
encouragement alone does not always violate section 8 (a) (3); a line must be 
drawn between lawful and unlawful encouragement. In some instances, Congress 
itself draws that line. For example, a discharge for lack of membership in a 
union is, standing alone, a violation of the act, and the union causing the dis- 
charge violates section 8 (b) (2). But this same encouragement is not violative 
of the act when pursuant to a contract with proper provisions. 

The Board has also drawn a line not expressly required by statute. Discharge 
of a striker is normally unlawful discouragement of union activities. But when 
the contracting parties have agreed to a no-strike clause, the striker may lawfully 
be discharged despite the inevitable discouragement from union adherence.* We 
would draw a similar line between the type of unfettered arbitrary hiring hall 
present here and one including the safeguards set forth above. The first case, 
revealing an unexplained and autocratic union fiat, fully warrants an inference 
of unlawful encouragement despite the absence of literal membership require- 
ment; the latter situation, with its assurance it would be employees of selection 
based on objective criteria and specifically rejecting union membership or ad- 
herence as a basis for selection, effectively rebuts any inference of unlawful 
union encouragement, and therefore does not support an inference of illegality. 


CONCLUSION 


In conclusion, I would like to point out that the proposals in S. 
3810 are, in the main, noncontroversial in character. Although they 
would meet some of the most urgent problems of the industry under 
the act, many more problems exist which in the limitations of the 
current legislative process are not feasible for presentation. We also 
believe that the picketing problem in the building and construction 
industry, upon analysis, will be seen to be a matter of recognizing 
the right of the building trades unions to engage in primary picketing 

cather than the validation of a secondary boye ott. There should be no 
controversy as to recognition of the right of building trades unions to 
organize except from those who do not believe that labor should have 
the right to organize. 

That concludes my testimony. 

Senator McNamara (presiding pro tempore). Thank you, Mr. 
Gray. 

Do you have any questions, Senator Ives? 

Senator Ives. I have no questions. 

Senator McNamara. Senator Cooper ? 


DIFFERENCE BETWEEN §., 3810.8. 858 AND THE 1954 BILLS 


Senator Coorrr. May I ask what changes, if any, does the bill which 
was introduced by Senator Kennedy represent from the bills that were 
reported by the Senate Labor Committee in 1954? 

Mr. Gray. On the subject matter, they both have the same objec- 
tive, and there is no substantial change, as I understand it. There is 
the elimination—we did have in that other bill the relief in the man- 
datory injunction which has been taken out of this bill. It is not 
included in it. 

Senator McNamara. Is that all the questions you have ? 

Senator Coorer. That isall; thank you, Mr. Gray. 


3 Shell Oil Company, Inc., 77 N. L. R. B. 1306 
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DIFFERENCES BETWEEN 8S. 858 AND §, 3810 


Senator McNamara. There is quite a difference in your bill which 
you are now supporting, the Kennedy bill, S. 3810, from the bill which 
received your support a year ago, S. 858. Do you agree? Do you 
remember that? That was introduced in January 1957 by myself, 
Senator Clark, and Senator Murra 

Mr. Gray. There is a considerable difference in it. 

Senator McNamara. You apparently have dropped a couple of sec- 
tions. These are the ones which you referred to as controversial 
sections; is that correct? 

Mr. Gray. Yes. 

Senator McNamara. You do not now propose to strike out all of 
section 10 (e) and section 14 (b)? Those have been dropped from 
your bill? 

Mr. Gray. Yes. Outside of that, it is pretty much the same. 

I might say, Senator, so that we'll not be stepping on the toes of 
somebody engaged in industrial plants or endeavors not involved in 
the building industry, we cleared these with people from President 
Meany right down through all the organizations that are affiliated with 
me AFL-CIO. Some of these are suggestions which came out of 
that. 

Senator McNamara. I think that should appear in the record. Ap- 
parently this is one that all of organized labor got together on, and this 
is really a compromise of the position you took a year ago? 

Mr. Gray. That is correct. 

Senator McNamara. Are there any further comments or questions? 

We want to thank you very much for your fine statement, Mr. Gray. 
We are sure the subcommittee and the full committee will give it all 
possible study and consideration. 

Mr. Gray. Thank you, Senator. 

Senator McNamara. The next witness is from the National Asso- 
ciation of Manufacturers, Donald J. Hardenbrook, vice president, 
Union Bag-Camp Paper Corp., and chairman of the industrial rela- 
tions committee. 

I understand that you are accompanied by an attorney ? 

Mr. Harvensrooxc. I am accompanied by Mr. Lambert Miller, gen- 
eral counsel for the NAM. 

Senator McNamara. The record will so show. 

You have a prepared statement, I see. Do you propose to present 
it all, or would you like to summarize it and have it all presented 
in the record ? 

Mr. Harpenesroox. I would like to present most of it. I have 
eliminated certain parts of it, Senator, on certain subjects, which Ill 
go through, and we briefed those. 

Senator McNamara. Is it your desire that the entire statement as 
presented to us be printed in the record? 

Mr. Harpensroox. Yes, sir; I would like to have the entire state- 
ment presented to you printed in the record. 

Senator McNamara. It will be printed in that manner, without ob- 
jection. (See p. 918.) 

You may proceed in your own manner. 
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STATEMENT OF DONALD J. HARDENBROOK, VICE PRESIDENT, 
UNION BAG-CAMP PAPER CORP., AND CHAIRMAN OF INDUSTRIAL 
RELATIONS COMMITTEE; ACCOMPANIED BY LAMBERT MILLER, 
GENERAL COUNSEL, NAM 


Mr. Harpensroox. My name is Donald J. Hardenbrook. I am 
vice president and director of Union Bag-Camp Paper Corp. I am 
also chairman of the industrial relations committee of the National 
Association of Manufacturers and appear here today on behalf of 
that association. 

THE NAM 


The NAM is a voluntary membership corporation including com- 
panies of every size, from the smallest to the largest manufacturing 
enterprise. Overall, 83 percent of the association’s ; member companies 
employ fewer than 500 persons, thus coming within the ceinarsily ac- 
cepted definition of small business. In fact 4614 percent employ 100 
or less and 28 percent employ 50 or less. Accor dingly, the member- 
ship of NAM has a real interest in any legislation touching upon 
relations between employers and their employees. That same mem- 
bership has even a deeper, citizen’s interest in the formulation of a 
sound and fair national policy res ae such relationships and which 
is adequate also to protect the rights, freedoms, and responsibilities of 
all concerned, be it individual “employees, labor organizations, em- 
ployers or the public at large. 

We appreciate this opportunity to appear before this committee 
and submit our views with respect to proposed changes in our labor 
laws. 

NEED FOR LEGISLATION 


As is well known to this committee, the interim report of the Mc- 
Clellan investigating committee has set forth its findings and con- 
clusions regar ding specific abuses brought to light by the committee in 
a year of intensive investigations. They demonstrate with clarity and 
force that in far too many instances the rights of individual union 
members have been completely submerged in the struggle for power 
among union officials supposedly employed and paid to represent such 
individual members as agents. 

Under the spotlight of a senatorial investigation, malfeasances and 
misfeasances of almost every description have been exposed. These 
have included violent, coercive tactics, including boycotts, designed to 
intimidate employees and employers: financial mismanagement of 
union funds; and gross abuse of power on the part of some union 
officials including those having substantial criminal records and back- 
grounds. 

Clearly, the disclosures thus far made—and the investigation is 
continuing—call for courageous and forthright action by the Congress. 
It must review and reappraise our national labor policy as it exists 
today and then legislate in a manner designed to correct abuses and 
protect the legitimate rights of all concerned with a minimum of 
governmental interv vention and bureaucratic control. 

We are aware that this committee is devoting much of its time and 
attention to certain proposed bills which seek to legislate more de- 
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mocracy into labor unions. These would try to accomplish this pur- 
pose by setting up rather complete federal regulation of the internal 
affairs of labor unions. As a business or ganization, we hardly feel 
qualified to advise this committee as to what might be necessary or 
appropriate in the way of such regulatory legislation. 


FAVORS KNOWLAND AND MCLELLAN BILLS 


As you know, both the Knowland and McClellan bills contain pro- 
visions which would require substantial changes in conducting the in- 
ternal affairs of many labor organizations. We believe these bills to be 
worthy of your serious consideration and it may be that legislation of 
this type will be necessary adequately to protect the rights of in- 
dividuals with respect to their unions. In our view, however, legisla- 
tion to further sound and traditional principles of equal justice under 
law will not only minimize the need for the type of regulation em- 
bodied in some of the proposals before you but will also go far to assure 
wholesome relations between employees and employers, protect the 
right of employee free choice and further the public interest. 

‘We would, therefore, like to discuss some of the major areas where 
adherence to fundamental principles is necessary to the achievement 
of a sound labor policy embodying a minimum of governmental inter- 
vention and a maximum of protection of basic rights of individuals 
and the public. 

These areas are discussed separately for the sake of convenience. 
In fact, however, they cannot be considered in isolation, one from the 
other. Each reflects an area of special privilege accorded labor unions, 
as organizations. In combination they add up to dominance over in- 
dividuai employees, individual employers, entire industries, and, ulti- 

mately, to economic and political control. In the conduct of human 
affairs, privilege begets power, both economic and political, and it is 
axiomatic that ‘power begets corruption. 

Compulsory union membership; boycotts and other coercive tactics 
by labor organizations; monopoly power of labor organizations; poli- 
tical activities financed out of general union funds; authori ity of states 
to exercise their historic powers to regulate labor-management re- 
lations 





MONOPOLY POWER OF LABOR ORGANIZATIONS 


Senator Ives. May I interrupt the witness there, please, Mr. Chair- 
man ? 

Senator McNamara. Yes, Senator Ives. 

Senator Ives. I would like to ask Mr. Hardenbrook what he means 
by monopoly power of labor organizations. 

Mr. Harpensrooxk. I’m coming to that very shortly, and will de 
scribe that in detail. 

Senator Ives. I may not be here. I have to go to two other meetings 
this morning. 

Mr. Harpensrooxr. I'll be coming to it very shortly, sir. 

Senator Ives. All right. 

Mr. Harpensroox. Compulsory union membership; boycotts and 
other coercive tactics by labor organizations; monopoly power of 
labor organizations; political activities financed out of general union 
funds; authority of States to exercise their historic powers to regulate 
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labor-management relations—these are the areas for objective ap-| 
praisal. These are the areas where public policy must be formulated | 
and expressed in laws which reflect American traditions of equity and | 
fair play, rather than laws and policies weighted in favor of one seg-} 
ment of our society. These are the areas where the impact on individ- 
uals is greatest, for it is individual rights and freedoms which are in 
jeopar dy when the pendulum of privilege swings too far either way. 


COMPULSORY UNIONISM 


The National Labor Relations Act of 1935 (the Wagner Act), in 
section 7, guaranteed and protected against employer interference the 
right of employees to self-organization and to engage in concerted 
activities for purposes of collective bargaining through representatives 
of their own choosing. 

Nowhere in the Wagner Act, however, was mention made of the 
fundamental rights of individuals to refuse to join labor organizations 
or to refrain from participation in their activities. This omission, 
coupled with vigorous and aggressive prosecution by a biased Labor 
Board of the act’s declared policy of encouraging organization, re- 
sulted in a period wherein the individual employee in effect had only 
aright to join unions. This subordination of employee free choice took 
place despite the fact the sponsors of the Wagner Act made clear 
that the “right to refrain” was a natural right which did not need to 
be specifically written into the statute. 


FREE EMPLOYEE CHOICE 


This background, with the extensive record of abuses under the 
Wagner Act, led Congress in the Taft-Hartley Act to spell out in no 
uncertain terms that employees “shall also have the right to refrain 
from any or all of such activities.” Thus it is entirely accurate to 
say that free employee choice is the dominant concept of the Taft- 
Hartley amendments; that is, the individual was intended to be com- 
pletely free of coercion or r restraint, by either the employer or a union, 
in his right to engage in or refrain from “ any or all of suc h activities. 
This right of free choice was then buttressed by the act’s provision 
mi aking | it an unfair labor practice for a union or its agents “to restrain 
or coerce employees in the exercise of the rights guar: ranteed in section 


-~ 


7.” And, of course, the statute continued the same prohibition against 
employers. 

In the Taft-Hartley Act, however, Congress did not go all the way 
to assure complete freedom of employee choice. It compromised 
with the principle by outlawing the closed shop but permitting union 
shop contracts, despite, in the words of the Senate committee report, 
the existence of serious “abuses of compulsory membership” and 
“olaring disregard for the rights of minority members of unions” 
(S. Rept. No. 105, 80th Cong., Ist sess. (1947), p. 7). 


“RIGHT-TO-WORK” LAWS 


We believe that every employee and prospective employee should 
be guaranteed freedom, without intimidation or coercion from any 
source, to join or not to join a labor organization and to maintain or 
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discontinue his membership and participation in its activities. How- 
ever, we believe that membership or nonmembership in a labor or- 
ganization should not determine the right of any individual to se- 
cure or keep a job. In short, we believe that employees should be 
free from coercion or restraint and protected in their “right to 
work”—the descriptive term applied to the various State laws against 
compulsory unionism. 

Senator Ives. May I interrupt there, Mr. Chairman, to ask Mr. 
Hardenbrook a direct question 

Senator McNamara. Yes, Senator Ives. 

Senator Ives. Mr. Hardenbrook, do you believe in unions? 

Mr. Harpensrooxr. Yes, sir, I do. 

Senator Ives. How are you going to keep them alive following such 
a course as you are —— here? 

Mr. HARDENBROOK. I do not believe, Senator, that the elimination 


of the union shop would spell the deal knell for collective bargain- 
ing or the existence of unions. 


UNION SHOP BACKGROUND 


Senator Ives. That is all right in theory, but in practice, from the 
practical standpoint, I think it would. There would be no incentive 
for people, employed in plants of any kind, te join unions if they 
lidn’t have some reason for doing so. 

The reason for doing so would be to improve their working condi- 
tions. By and large, over a period of time, most of them would quit 
their membership in those unions and the unions would go out of 
existence. That is the theory back of the compulsory membership in 
labor organizations. It may not be sound—I won’t argue about that— 
but it is tied in directly with the very existence of labor organizations. 

Mr. Harpensroox. Senator Ives, I respectfully disagree with you. 

Senator Ives. I dare say we would disagree on many things. 

Mr. Harvensroox. I do not think such a condition would develop. 
The conditions that inspired men to gather together in collective bar- 
gaining organizations would continue irrespective of whether the 
union shop was abolished or not. 

There are unions—there are open shops in hundreds and perhaps 
thousands of companies around the country, and they have existed for 
a great many years. 

The union movement developed over a very long period—— 

Senator Ives. After a great struggle. 

Mr. Harpenproox. It was a struggle, but nevertheless, it developed 
very rapidly. 

REASONS FOR WAGNER ACT 


Senator Ives. It certainly was a great struggle. Why do you think 
the Wagner Act was passed i in the beginning? The W agner Labor 
Relations Act? Why do you think some of “the laws we . have were 
passed to start with, if unions were rec ognized in the very beginning. 
You know as well as I do that a large segment of industry was op 
posed to labor organizations, ¢ and some of them were exploiting work 
ers. Weall knowthat. That isa matter of history. 

Now, I sit here with an open mind. What you say here doesn’t 
eonvince me one bit on the basis of what I know about this record. and 
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yet I have an open mind. If some way can be found so that labor or- 
ganizations can be kept alive without ‘the compulsory union member- 
ship which the union shop requires, I would be for it. So far, that way 
hasn’t been found, and your idea that they would always s be in exist- 
ence if and when the employees might need help is utterly without 
foundation. I know of no case where it has happened. 

Mr. Harpenpsrooxk. Senator Ives, I think this committee as it in- 
vestigates this situation thoroughly an write legislation that will 
protect the basic rights of unions and the rights. of individuals to 
organize. 

Senator Ives. That is what we are trying todo. That is what we are 
going to do, if possible. 

Mr. Harpensrook. I think you can be successful in doing that. 

Senator Coorrr. May I interrupt a moment, Senator Ives? 

Senator McNamara. Senator Cooper. 

Senator Cooper. I want to address myself to Senator Ives. 


TAFT-HARTLEY HEARINGS ON UNION SHOPS 


Senator Ives, do you remember the time when you were a member 
in the committee which was charged with the consideration of what is 
popularly called the 'Taft-Hartley Act? It went on for about 3 or 4 
months. 

Senator Ives. Just about. 

Senator Coorzr. Was this question considered in those hearings ? 

Senator Ives. Yes, it was very prominently considered. Not only 
was it considered in the hearings, Put also in the draft of the legisla- 
tion. 

Senator Coorrr. I know that. Concerning the determination that 
was made about Union shops, at that time, “the committee was pre- 
sided over by Senator Taft, was it ? 

Senator Ives. Yes. 

Senator Cooper. Was a great deal of time spent in the consideration 
of this question ? 

Senator Ives. Yes, a great deal. And Senator Taft came to the 
conclusion that the union 1 shop i is necessary for the survival of organ- 
ized labor. He, himself, came to that conclusion with great. re- 
luctance, because it seemed to be the only alternative left by which 
we could keep unions alive. That is why some of us are still open to 
conviction on this question. 

Mr. Harpensrook. Senator Ives, I might add that in my own com- 
pany’s Savannah plant—there are ‘something like 5,000 employ ees, 2 
very large percent of whom are represented by international unions. 
There is a “right-to-work” law in Georgia. 

We have an open shop in that plant. I don’t know of any indi- 
viduals who would be. bargained for by the unions down there who 
are not members of the unions. 

Senator Ives. They are all international unions down there ? 

Mr. Harpenprook. Yes. 


EFFECT OF FEDERAL “RIGHT-TO-WORK” LAW 
Senator Ives. They are not going out of existence unless we have 


a Federal “right-to-work” law, in all probability. 


25738 5S 58 
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Mr. Harpvensroox. It would have no effect on them whatsoever. 
Senator Ives. It would have an effect on them if the Federal law, a 
“right-to-work” law, was enacted. You would have an open shop 
generally. That is what the struggle was about years and years ago. 

Mr. Harpensroox. It would not abolish the union, Senator Ives. 

Senator Ives. It wouldn’t abolish it, but in effect, it would have 
that result. 

Mr. Harpensroox. It has not had the effect down there. 

Senator Ives. It won’t, because you have an international union 
down there. As long as we have the Federal laws the way they are, 
we'll not have any trouble. But a Federal right-to-work law would 
have the effect of putting international unions practically out of 
existence. 

Mr. Harpensroox. Then again we are up against a difference of 
opinion. 

Senator Ives. I would like to sit down and argue with you at leisure 
on this thing, but I don’t think this is the place to do it. 


EXPERIENCE OF UNION BAG-CAMP PAPER CO. 


Mr. Harpenpsroox. I would like that very much, because I feel 
very strongly on this as a man who had had long experience in dealing 
with union representatives and local representatives on the most peace- 
ful basis you would imagine. My experience has been just the opposite 
of people that have been | testifying in these investigations. 

We have enjoyed mutual confidence at the bargaining table. We 
treat each other with respect. Grievances are almost st: itistically in- 
visible, as well as arbitration cases. 

I don’t think there have been more than 2 or 3 cases that have been 
brought to arbitration. 

Senator Ives. Your company enjoys a very fine reputation. I 
could also introduce a case in favor of no unions at all. I come from 
an area that has two companies, Endicott-Johnson and Eastman 
Kodak. They are not organized at all. If their employees don’t want 
to belong to a labor organization, that is fine. That is what the Taft- 
Hartley Act says. 

There has been an effort made to organize both of those companies. 
Tt can’t be done. We aren’t talking about that. 

I thank you very much for allowing this interruption, Mr. Chair- 
man. 

Senator McNamara. Very well, Senator Ives. 

Mr. Harpensroox. I'll accept your invitation to visit with you 
sometime and talk with you about it. 

Senator Ives. I would like that. 


COLLECTIVE BARGAINING HISTORY AT UNION BAG CORP. 


Senator McNamara. I would like the record to show now, since you 
have indicated that you have plants employing 5,000 people, where 
they are. 

What State do you operate in? 

Mr. Harpensroox. I am speaking of the State of Georgia. 

Senator McNamara. That is a right-to-work law State? 

Mr. Harpensrooxk. Georgia has a right-to-work law. 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 903 


Senator McNamara. You mentioned that you deal with interna- 
tional unions. Which ones do you deal with, for the record ? 

Mr. Harvensrook. The International Brotherhood of Pulp, Sul- 
phite, and Paper Mill Workers, the International Brotherhood of Pa- 
per Workers, the International Association of Machinists, the Boiler- 
makers, the Printing Pressmen, the Hod Carriers, the Electricians— 
I think that about covers the group. 

I would like to add again, Senator McNamara, that we opened that 
mill, and started running paper in August 1936. We were not or- 
ganized at the time. Later on, the International Brotherhood of 
Paper Makers and the International Brotherhood of Pulp, Sulphite, 
and Paper Mill Workers, organized the plant. The other unions came 
in later on. We recc ognized them. We have dealt with them on a 
most harmonious basis. It has been a very fine relationship. We 
can lay down our economic problems and our business problems on the 
bargaining table and explain various situations to them, and these 
explanations are listened to with respect. 

We also listen to their proposals with respect. 


EFFECT OF GEORGIA “RIGHT-TO-WORK” LAW 


Senator McNamara. Do you find that since the advent of the right- 
to-work law there is a material change in your relationship between 

jour company and the employees? 

Mr. Harpensrook. None whatsoever. We had an open shop before 
that. When I have asked, if there were any of the men covered under 
the collective bargaining unit that were not members of the union, no 
one could tell me of one individual for they were sure they were all 
in. That voluntarism, I think, is one of the strongest things in an 
open-shop agreement from the viewpoint of thoughtful union leaders 
who are concerned about the long-term dangerous possibilities in com- 
pulsory unionship. 

They feel that there might be a disintegration in the caliber and in 
the character of the local organization, because the local people are 
in a position where they have accomplished what they set out to do, 
and they don’t have to work anymore to sell the union idea to the 
employees. They don’t feel that they would be on their toes and 
conducting themselves in the same manner as when they had to con- 
tinue to sell memberships to the union. Those are the beliefs of the 
thoughtful people that I know in the union movement, and they also 
happen to be my own. 

Senator McNamara. Then you are not particularly advocating a 
Federal “right-to-work” law ; or are you 4 

Mr. Harpensrook. Yes, we are. 

Senator McNamara. In spite of the fact that it seems to have made 
no difference in your relationship with your employees in Georgia ? 


NATIONAL “RIGHT-TO-WORK” LAW FAVORED 


Mr. Harpvensroor. Yes; I think it would have no effect on us at all, 
the Federal “right-to-work” law. I think it could alleviate and elimi- 
nate certain conditions where there are abuses and dangers growing 
that certainly make it an imperative thing, in my se for the bene- 
fit of all the people to have a Federal “r ight- to-work” law. T hope this 
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committee will give it the most careful and thorough consideration, 
and examine it from every angle. 

Senator McNamara. Thank you. You may proceed. 

Mr. Harpensroox. Mr. Chairman, in the interest of time, I would 
suggest that we turn to the last two paragraphs on page 8. 

Senator McNaarara. Yes; very well. 


1947 REPORT OF HOUSE LABOR COMMITTEE 


Mr. Harpensrooxk. In 1947 the Labor Committee of the House of 
Representatives, in reporting the bill which became the Taft-Hartley 
Act, declared : 


For the last 14 years, as a result of labor laws ill-conceived and disastrously 
executed, the American workman has been deprived of his dignity as an indi- 
vidual. He has been cajoled, coerced, intimidated, and on many occasions 
beaten up, in the name of the splendid aims set forth in section 1 of the National 
Labor Relations Act. His whole economic life has been subject to the complete 
domination and control of unregulated monopolists. He has on many occasions 
had to pay them tribute to get a job. He has been forced into labor organiza- 
tion against his will. At other times when he has desired to join a particular 
labor organization he has been prevented from doing so and forced to join an- 
other one. He has been compelled to contribute to causes and candidates for 
public office to which he was opposed. He has been prohibited from expressing 
his own mind on public issues. He has been denied any voice in arranging the 
terms of his own employment. He has frequently against his will been called 
out on strikes which have resulted in wage losses representing years of his 
savings. In many cases his economic life has been ruled by Communists and 
other subversible influences. In short, his mind, his soul, and his very life have 
been subject to a tyranny more despotic than one could think possible in a 
free country. 

Senator McNamara. Have you found this, in your experience, to 
be the situation ? 

Mr. Harpensrook. Not in my personal experience, Senator. 

Senator McNamara. Do you subscribe to this, or not, from your 
experience in labor relations? ' 

Mr. Harpensroox. Not from my own experience, but from what I 
know has been going on in other parts of the country, and from the 
experience that other employers and the public in general have had, I 
subscribe to it. 

Senator McNamara. Allright, proceed. _ 

Mr. Harvensroox. The McClellan committee and other public dis- 
closures show this statement to be as true in 1958 as it was in 1947 
despite the fact that the Taft-Hartley amendments were designed to 
correct each and every abuse cited in the foregoing statement by the 
House Labor Committee. 


ENACTMENT OF 8. 3227 URGED? 


We urge, therefore, that this subcommittee recommend enactment of 
the amendments to the Taft-Hartley Act proposed in S. 3227 (Gold- 
water, Butler, Jenner, Martin (Pennsylvania), Curtis, Thurmond). 
Under existing law, as this committee knows, it is unlawful for an 
employer— 
by discrimination in regard to hire or tenure of employment to encourage or 
discourage membership in any labor organization. 





1§. 3227 and the Department of Labor report appear on pp. 935-036. 
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By a proviso to section 8 (a) (3), the employer is permitted so to dis- 
criminate if he acts pursuant to a “union shop” provision of a col- 
lective-bargaining agreement. S. 3227 would delete from the present 
section 8 (a) (3), the so-called union shop proviso and thus outlaw em- 
ployer participation in compulsory union membership agreements. 
Likewise, by amending section 8 (b) (2), S. 3227 would make it an un- 
fair labor practice for a union to cause or attempt to cause an employer 
to discriminate against employees because of membership or non- 
membership in a labor organization. 

In addition to protecting the rights and freedoms of the individual 
workman, enactment of S. 3227 would be a most effective means of 
eliminating the corruption and abuses disclosed in the recent hearings 
and assuring clean unionism. The member who can join or refuse to 
join and who can continue his membership or withdraw is the one 
person who can assure that the union will act in the interests of em- 
ployees and will be run as they want it run. When a union knows 
that it must refrain from all forms of coercive conduct and serve its 
members’ interest to keep its membership, then, and only then, will 
we have clean unions, truly representative of the will of employees. 


BOYCOTTS AND COERCIVE PICKETING 


There can be little question that boycott activities injure innocent 
third parties which include employees, employers, and the public. 
The employees injured by such boycotts may include those of the 
primary employer, as in the common case where a union calls a 
secondary boycott to force them to join, as well as the employees of 
the secondary employer who are called out on strike. Such boycotts 
almost always are designed to coerce employees in the exercise of their 
rights guaranteed in section 7 to join or not to join a inion, to select 
one of their own choice if they wish, and to engage in concerted activi- 
ties or to refrain therefrom. And as a practical matter, the burden of 
such boycotts falls as heavily on employees as on employers and the 
public generally, because it is the employees who are deprived of their 
employment and livelihood—the means whereby they live. 


ALL SECONDARY BOYCOTTS TO BE OUTLAWED 


In the congressional proceedings which led to the adoption of the 
Taft-Hartley Act in 1947, the Congress concluded after extensive 
investigation that the secondary boycott was an unmitigated evil, ad- 
verse to employees, employers, and the public, which should be elimi- 
nated from the American labor scene, This was on the simple theory 
that innocent third parties should not be drawn into or injured 
by other people’s arguments and disputes. 

To accomplish its purpose, Congress declared it an unfair labor 
practice for a union— 


to engage in, or to induce or encourage the employees of any employer to engage 
in, a strike or a concerted refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform any services, where an object 
thereof is— 


to exert economic pressure on one employer or his employees through 
other employers and their employees. 
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Congress thought these provisions comprehensive enough to outlaw 
all secondary boy cotts. As Senator Taft stated in sponsoring the bill 
in the Senate: 


It has been'set forth that there are good secondary boycotts and bad secondary 
boycotts. Our committee heard evidence for weeks and never succeeded in having 
anyone tell us any difference between different kinds of secondary boycotts. So 
we have so broadened the provisions dealing with secondary boycotts as to make 
them an unfair labor practice. 

The secondary boycott provisions which Congress thought it had 
“so broadened,” however, have on the contrary been so narrowed by 
interpretations of the National Labor Relations Board and some of 
the courts that they no longer outlaw secondary boycotts as such, but 
merely some of the techniques by which unions conduct such boycotts. 
Thus, boycotts effected by slightly different or indirect means are 
treated as lawful. Moreover, the Board and some courts have held 
that a boycott is not prohibited unless it is wholly and exclusively 
secondary, and they have upheld classic secondary boycotts where a 
union has made even the slightest pretense that any features of a 
primary boycott were involved. As a result of the extremely narrow 
interpretation of the boycott provisions, unions need make only slight 
adjustments in their conduct, methods, and demands to avoid the act 
and engage in secondary boycotts with impunity. 

Now, in the interest. of time, gentlemen of the committee, we'll skip 
the balance of that and page 13, and recommence on page 14. 


COERCIVE PICKETING 


Closely related to secondary boycott activity because it similarly de- 
prives employees of their rights of self-organization and infringes 
upon the rights of innocent employers and the public, is that type of 
coercive picketing known as organization or recognition picketing. 
The picketing referred to here is the kind which is ‘designed to coerce 
employees to. join the picketing union and, in the Supreme Court’s 
words, “to coerce the employer to put pressure on his employees to 
join’ (Teamsters v. Vogt, Inc., 354 U. S. 284, 1957). 

Coercive picketing not only violates employees’ freedom of choice 
and other individual rights, it is also one of the prime means by which 
labor organizations obtain compulsory unionism contracts which in 
turn are a major source of the monopolistic power of unions. As one 
writer has put it ? 


Few indeed would be the compulsory-unionism “contracts” if the State had 
alavays performed its basic function of preventing trade unions from using 
violent and coercive methods in building up their organizations and in exercising 
their organized power in order to compel acquiescence by employers in closed 
shop arrangements. 


The same author (Petro, Labor Policy of the Free Society) also 
states that— 


Unions built upon organization picketing and compulsory unionism are the 
unions which most frequently engage in racketeering and other corrupt practices. 
It seems almost axiomatic that a union which has not forced its members to join 
will be a better run union in every way. 

There can be no doubt whatsoever that boycotts and coercive picket- 
ing threaten the economic life of a business, and with it the liveli- 
hood of its employees. Moreover, there can be no logical need for 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 907 


coercive picketing and boycotts if the concept of free choice by em- 
ployees is to prevail. When a majority of employees voluntarily join 
a union, the law requires their employer to recognize and bargain 
with that union and subjects him to severe penalties if he refuses. So 
the mere existence of a picket line, however peaceful, carries a strong 
implication that the union is intent on applying economic pressures 
upon both the employer and the employee. In fact, the very presence 
of picketing is normally a sign that noncoercive methods of soliciting 
membership, if tried at all, have failed or have been abandoned. 


8. 76 FAVORED 


S. 76 has been introduced by Senator Curtis to deal with the evils 
of secondary boycotts and coercive picketing. This bill takes a sound, 
logical, and constructive approach to the problem; it deals with the 
evil—coercion—rather than attempting to define and prohibit every 
one of the innumerable means by which coercion can be applied. S. 
76 would close the legalistic loopholes created by the Board and would 
protect employees against secondary boycotts which deprive them of 
their statutory rights. Likewise, it would prohibit coercive picket- 
ing—not all picketing but only that which goes beyond appeal to rea- 
son and exerts coercion upon employees and employers. Thus, in this 
respect also it would protect employees against union coercion in the 
exercise of their rights guaranteed under section 7. 


MONOPOLISTIC POWER 


Not only do compulsory unionism, boycotts, and other forms of 
coercion destroy rights and freedoms of individual employees by giv- 
ing unions monopolistic control over the work force, they are also 
the basis for the acquisition by labor unions of monopolistic power 
over the national economy. 

All too often, without redress in Federal law, small employers and 
large are confronted with the necessity of attempting to cope with 
monopoly power in the form of a labor union. But where coercive 
monopoly power is strong, no employer, no matter what his size or 
resources, can stand against it; those who try often sign the death 
warrant for their businesses. 

There can be no distinction between big business and small busi- 
ness respecting the impact of the unregulated power of organized la- 
bor except that it bears with greater force and frequently with more 
disastrous consequences on small business. In either case the gene- 
rated force carries through to the ultimate victim—the public. 

Monopolistic power has] long been recognized as inimical to our sys- 
tem of competitive free enterprise. Since the latter part of the last 
century we have had statutes to deal with such power—our antitrust 
laws. These have been effectively enforced against business organiza- 
tions. 

UNIONS IN RESTRAINT OF TRADE 


They have not been similarly enforced, however, against labor or- 
ganizations in recent years. The one-sided Wagner Act, and its biased 
administration, plus judicial interpretations of the Clayton and Nor- 
ris-LaGuardia Acts brought about a situation in Federal law which, 
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in the words of the Supreme Court, leaves labor unions free to engage 
in activities which “restrain trade in and of themselves. There is no 
denying the fact that many of them do so, both directly and indi- 
rectly.” Whether this situation should continue, the Court added, “is 
a question for the determination of Congress” (Allen Bradley Com- 
pany V. Local 3 (325 U.S. 797, 1945) ). 

At present, unions freely engage in activities for which business- 
men would be promptly indicted, tried, and convicted under the anti- 
trust laws. These include, for example, boycotts and agreements to 
boycott, restrictions on production, restraints on competition such as 
limiting supply, dividing territories and allocating markets, and sup- 
pression of technological improvements. 

Beyond these activities, however, mere reference to the many rela- 
tively recent nationwide rail, coal, steel, and dock strikes will demon- 
strate dramatically that monopoly power is possessed by some inter- 
national labor organizations and that such power is exercised for the 
purpose and with the effect of restraining, impeding and preventing 
commerce and trade—and the public pays the bill. 


FORCE AND COMPULSION 


This accumulation of unrestrained power permits the substitution 
of force and compulsion for free voluntary action and dictation for 
free bargaining. It permits impairment of the personal freedom and 
rights of individuals and it violates the fundamental principles of 
equal protection under the law. 

Centralized monopoly power rests in the hands of the national and 
international unions. Local unions are supposed to be concerned with 
negotiating employment conditions, as an agent of the employees, with 
their employer. However, the constitutions and practices of some in- 
ternational unions take most control out of the hands of the local 
union and the employ ees it supposedly represents. For example, ar- 
ticle XVII of the Constitution of the United Steel Workers of Amer- 
ica provides: 

Section 1. The international union shall be the contracting party in all col- 
lective-bargaining agreements and all such agreements shall be signed by the 
international officers * * *. 

The effectiveness of such provisions and practices to achieve jointly 
agreed upon or unilaterally dictated terms of employment is indicated 
by the case of a small plant, Marvel Industries, which bargained with 
a local union and reached an agreement calling for substantial wage 
increases. The contract was signed by the company, the bargaining 
committee, and the international representatives assigned to the case, 
then ratified by the employees. About a month after it was put into 
effect, the international union returned the contract, stating it must 
be redrafted to comply with the requirements of the international’s 
policy, and ordered a strike to enforce the increased demands. After 
4 weeks the company, to save its business, capitulated to the interna- 
tional union (House Labor hearings, 1953, pt. 6, p. 1886). 


ANTITRUST ANALOGIES 


It is the concentrated power of a combination of labor organiza- 
tions, acting as an international union, which poses antitrust analogies 
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and which requires antitrust remedies and limitations. For example, 
no one would deny the right of the organized or unorganized em- 
ployees of an individual employer to strike for more favorable working 
conditions. By the same token, an individual producer may act inde- 
pendently to curtail production, or raise or lower prices for economic 
reasons. However, when producers do so in concert with their com- 

etitors, there is a clear violation of the antitrust laws. Likewise, when 
leenl unions combined into a national or international union, agree 
to take joint action, the same antitrust philosophy against restraining 
of trade and the exercise of monopoly power should apply, but it 
does not. Monopolistic practices of such combinations of labor unions 
may often have an effect more far-reaching than ever exerted by busi- 
ness combinations. Yet the one is prohibited while the other has been 
freed from restraint and, in fact, encouraged. This double standard 
for applying the antitrust laws is a principal contributor to concen- 
trated and monopolistic union power with all the results which are 
contrary to the public interest. 


DOUBLE STANDARD IN THE LAW 


This double standard in the law is also a major contributor to the 
inarticulate but instinctive apprehensions on the part of the public 
with respect to “big labor.” This instinctive feeling helps explain 


why our labor laws are a continuing subject of public concern and 
discussion. 


The question, therefore, arises why, in a country where everyone recognizes 


and this isa quotat ion, gentlemen, of the committee which I am giving 
you now which I think is of great significs unce— 


The question, therefore, arises why, in a country where everyone recognizes 
that collective bargaining is an inalienable right of labor and where legislation 
enforcing it has survived every legal attack, it is today so difficult to enforce the 
Wagner Act without bitterness and conflict. 

The answer, I believe— 
and the quotation goes on— 


lies in the failure of Government to confine organized labor to legitimate labor 
objectives. The right of collective bargaining is being enforced in favor of labor 
organizations which are using that right for illegitimate purposes, against the 
interests of consumers, against the interest of efficiency, and against the in- 
terests of labor itself. Industrialists found themselves forced to deal with 
unions many of which are nothing more than corrupt political machines that 
use the right of collective bargaining against the interests of the rank and 
file of laborers. Many unions are interested in restricting output, in building 
trade barriers between States, and even in discriminating against workingmen 
themselves for the advantage of a few. Many of these unions are undemocratic 
in organization and their leaders maintain themselves in power by coercion. 
Such type of organization inevitably leads to corruption on a large scale. Cor 
ruption in unions has become notorious. 


Gentlemen of the committee, the foregoing quotation is not from an 
interim report of the McClellan Investigating Committee. Those 
statements were made in 1940 by Thurman W. Arnold, then Assistant 
Attorney General in charge of the Antitrust Division of the United 


States Department of Justice (Bottlenecks of Business, Reynal and 
Hiteheock). 
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S. 3774 APPROACH TO ANTITRUST LAW FOR LABOR * 


We urge that this subcommittee give serious consideration to the 
problems of monopolistic practices and monopoly power of labor 
organizations. Several approaches suggest themselves to your study : 

One approach could be a declaration of congressional purpose to 
subject labor union activities to the antitrust laws. This approach 
would leave application to the antitrust laws to labor unions to devel- 
opment through the process of judicial inclusion and exclusion, a 
process which was interrupted by the Apex Hosiery and Hutcheson 
decisions. As I understand it, this is the general approach taken by 
S. 3774 introduced recently by Senator Thurmond. 

A second approach for your consideration might be that of out- 
lawing of the “monopolistic strike” along the lines proposed by H. R. 

2545, introduced in the 83d Congress and patterned after the same 
pagrinen in the Hartley bill which passed the House in 1947. This 
ill proposed to amend the Taft-Hartley Act to make it an unfair 
labor practice for a union to engage in, or to induce or encourage 
employees to engage in, a strike or otherwise concerted interference 
with an employer’ s operation which results from any conspiracy, col- 
lusion, or concerted plan of action between employees of competing 
employers or between representatives of such employees. 


CLARIFICATION OF SECTION 6, CLAYTON ACT 


Another approach could be amendments to the Clayton Act (see. 
6) to define specific activities and objects which, for purposes of the 
»ntitrust laws, would not be deemed “legitimate objects” of labor 
anions. Such specification could, of course, also be achieved through 
appropriate amendments to the Taft-Hartley Act by making them 
unfair labor practices. 

Other approaches will no doubt suggest themselves to the commit- 
tee. In our view, it is essential to a sound national policy that the 
philosophy of our antitrust laws against monopolistic practices and 
monopoly power be made to apply to labor union activities, objects, 
and power. 

POLITICAL ACTIVITIES 


Another double standard in the law, which leads to infringement 
of rights of individual union members, is that pertaining to po- 
litical activities of labor organizations. 

The Taft-Hartley Act of 1947 amended the Corrupt Practices Act 
to forbid unions as well as corporations to make any “contributions” 
or “expenditure” in connection with any Federal election. 

The legislative history of 1947 amendment to the Corrupt Prac- 
tices Act clearly indicates a congressional viewpoint that it was un- 
fair to individual members of labor organizations to permit the union 
leadership to make contributions or expenditures from genera] union 
funds on behalf of a political party or a candidate for political office. 
That this 1947 effort to protect dues payments of union members has 
not been accomplished seems clearly demonstrated by the cases thus 
far decided under the Corrupt Practices Act as amended by the Taft- 


1 See text of S. 3774, p. 936. 
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Hartley Act. In fact, it is almost common knowledge that general 
union funds have been and are being used for partisan political pur- 
poses in support of candidates or parties that the individual member 
might prefer to oppose. As stated recently by a member of the 
McClellan Investigating Committee : 

Many dues-puying members have complained about the un-American prac- 
tice of employing force, coercion, or social ostracisin to compel union members 
to contribute from their tight family budgets funds to be used in political 
campaigns to support causes and/or candidates that the individual working- 
man might prefer to oppose. This comes so close to denial of free franchise— 
a violation of the civil rights of the working men and women, as it were— 
that it is incompatible with our traditions of self-determination and free choice. 
(Senator Karl Mundt. Congressional Record, August 27, 1957, p. 14627.) 

In the final report of the Special Senate Committee To Investigate 
Political Activities, Lobbying, and Campaign Contributions, the com- 
mittee states that in 1956 election in Wayne County, Mich.— 

Union members were used as poll watchers, canvassers to get out the vote, 
drivers of trucks engaged in political work, distributors of literature, and in 
literature, and in other capacities. These members were reimbursed from 
union dues for lost time commensurate with their regular wages, and also given 
expense monéy. (S. Rept. No. 395 85th Cong., Ist sess. p. 118.) 


PAID POLITICAL MANPOWER 


In that same report, Senators Goldwater and Bridges, in separate 
views, referred to the use, by labor organizations, of “paid political 
manpower which also seeks by ec le ulated indirection to avoid public 
scrutiny or public responsibility.” To support this charge the two 
Senators used one example based on preliminary investigation by 
the two Senate committees. Thus, according to the report, there were 

1,549 UAW-AFL-CIO temporary political workers in the 1956 elec- 
tion in one area of Michiganalone. They stated: 


If we apply the amount that the Subcommittee on Privileges and Elections dis- 
closed was paid to these people it comes to $37,000 a day for the salaries of these 
individuals.: It will be noted that in no case was it found by our investigator 
that these funds used for this purpose, or for any other purpose cited, came from 
other than the general treasury, or union dues. 


That no differences of opinion with respect to issues or candidates 
will be tolerated by the labor politicians is conclusively demonstrated 
by James L. McDevitt, codirector of the AFLCIO Committee on 
Political Education. Speaking at a regional meeting of local union 
officials in New England, he was quoted as saying: 


These so-called labor leaders that differ with the movement will be uncovered. 
We plan to, and we will publicly and among the rank and file, brand them as 
traitors. That's what they and that’s what they will be called— 
traitors. We are warning you, and we are warning all in the future: Do not 


differ with the movement with respect to issues or candidates. We will not 
stand for it. 





Thus the pattern of union political organization is clear and it can 
be said with assurance that the efforts of regular political parties, with 
their volunteer workers, will in the long run, be no match for the 
thousands of full-time paid union officials or employees who can work 
at the job of political organization day in and day out and year in 
and year out. The organization and finances are presently available to 
make the political ac tivities of organized labor a real threat to con- 
tinuation of our representative form of government. 
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The importance of adequately protecting individual union dues, as- 
sessments and contributions against use for partisan political purposes 
was recognized and well stated by the Supreme Court in a recent de- 
cision involving the application of the Corrupt Practices Act to cer- 
tain activities of the United Automobile Workers Union. 


Speaking 
for the Court, Mr. Justice Frankfurter said : 


Speaking broadly, what is involved here is the integrity of our electoral process, 
and, not less, the responsibility of the individual citizen for the successful func- 
tioning of that process. This case thus raises issues not less than basis to a 
democratic society (United States v. VAW-CIO, 352 U. S. 567, 1957). 


S. 3048: RESTRICTIONS OF POLITICAL ACTIVITIES 


We believe that the collection or use of funds by labor unions for 
political purposes should be effectively prohibited by statute. So as 
far as we know, there is only one bill before you which seeks to meet 
this problem. That isa bill (S. 3048) offered by Senator Mundt. 

This proposal, as I understand it, would seek to regulate union 
political activities by denying tax exemption to any labor organiza 
tion which participates or intervenes in any political campaign on be- 
half of any candidate for public office. Whether or not this proposal 
goes far enough to achieve its objective is a matter which, in our 
judgment, should have the most serious consideration by this com- 
mittee. There is also a question of the desirability of using the revenue 
laws for purposes of regulation. 

Nevertheless, we believe that the principle is so basic to our repre- 
sentative form of government that this subcommittee should seriously 
consider any and all means to protect dues-paying union members 
against the involuntary use of their money for political purposes. In 
our view, therefore, some adequate means must be found, without tres- 
passing on the rights of individuals to make such purely voluntary 
contributions as they may desire, to curb the political activities of 
labor organizations, as such. Some means must also be found to 
prevent labor organizations from acting as collecting and disbursing 
agencies for political funds and from using union dues or other funds 
for political purposes. 


STATES RIGHTS ELIMINATION OF “NO-MAN’S LAND” 


In 1935 when Congress enacted the National Labor Relations Act 
a serious question existed whether the commerce clause of the Consti- 
tution gave the Federal Government any power whatever to regulate 
the field of labor relations which had traditionally been regulated 
only by the States. Twenty years later, however, the question was 
whether the Federal Government had left any area of labor relations 
open to State regulation. 

Normally, when Congress enters a field traditionally regulated by 
the States, the result has been a sharing of the responsibility of regula- 
tion by the Federal Government and the States. Now the result, as 
I understand it, flowed from a long-established principle that a fed- 
eral government does not displace the traditional power of the States 
except where Congress clearly so intended or where there is such 
actual, direct and positive conflict that the State and Federal laws 
“could not be reconciled or consistently stand together” (Sinnof v. 


Davenport, 22 How. 227, 1859). 
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This principle has been established and consistently applied for 
nearly a century when the Taft-Hartley Act was adopted in 1947, and 
it was applied to that act when the question first arose, as Congress 
had expected and intended (Algoma v. Wisconsin Emp. Rel. Board, 
536 U. . 30, 1949). 


THE GARNER DECISION 


In 1953, however, the Supreme Court changed its rule, dispensed 
with the test of actual, direct and positive conflict, and ruled that the 
mere possibility of conflict is enough to supersede state laws relating 
to labor matters. Because of this new rule of 1953, the Court rea- 
soned, the Congress must have intended in 1947 to displace virtually 
all State laws in the field of labor relations since some possibility of 
conflict is inherent in all of them. The Court so held (Garner v. 
T ecamsters Union, 346 U.S. 485, 1953). 

Under this preemption doctrine the Court has ruled that the States 
cannot prevent coercive picketing which violates State law, because 
State remedies might possibly conflict with Federal remedies, if any. 
Nor can the States iene their antitrust laws against union picket- 
ing designed to restrain trade. They cannot deal with picketing 
which interferes with common carrier transportation service in vio- 
lation of State law, or picketing which interrupts public utility serv- 
ice contrary to law. They cannot even prevent coercive picketing to 
force employees to join unions in violation of State “right-to-work” 
laws, despite the fact that Congress axprneny gave such State laws 
precedence over Taft-Hartley’s partial regulation of compulsory 
unionism. Moreover, the States cannot grant relief in any of these 
situations, even though the NLRB declines to provide remedies be- 
cause it considers the employer’s business too small to justify its atten- 
tion. Such employers and employees are left in a legal no man’s 
land at the mercy of powerful and predatory unions. 


EFFECT OF PREEMPTION DOCTRINE 


The doctrine which forecloses State action and State remedies 
has a particularly heavy impact on individual employees. These in- 
dividuals, as I have tried earlier to point out, are deprived of protec- 
tion of their rights because the National Labor Relations Board has 
failed or refused to apply the Federal law to the types of picketing and 
boycotts which have as their purpose coercing employees against 
their will to join and pay tribute to a union and because the States 
have been “preempted” from exercising their sovereign power to cor- 
rect and prevent such abuses of personal freedoms. 

Permitting the States once again to exercise their traditional sov- 
ereign role in the protection of citizens and their property is an es- 
sential first step if the vigor of our Federal system is to survive. It 
is vital, therefore, that: the Taft-Hartley Act be amended so as to 
provide the Labor Board and the courts with a rule of construction 
to be followed whenever questions of State-Federal jurisdiction arise. 
Such rule of construction should make clear that Congress does not 
intend to “preempt” the field, and that State laws dealing with the 
same matter shall not be displaced unless there is such direct and 
positive conflict between the two that they cannot be reconciled or 
consistently stand together. 
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The principle involved here has been expressed in S. 337, intro- 
onand by Senator McClellan with bipartisan sponsorship.’ 

5. 337 has broader application in that it proposes a rule of con- 
acm on to be followed generally by the courts. We urge, however, 
that the language of the McClellan bill be embodied in the Taft- 
Hartley Act as a means of easing the burden of ascertaining the con- 
gressional purpose respecting questions involving Federal and State 
jurisdiction. 

CONCLUSIONS 


Gentlemen of the committee, we realize, of course, that there are a 
great many other bills pending before this committee. Without un- 
duly extending this statement, it would be quite impractical even to 
mention all of them to say nothing of any attempt to discuss the 
more significant ones. Generally speaking, it is believed that many 
of these bills are designed to correct specific shortcomings in our labor 
laws as they have been disclosed by Board and Court decisions, as 
well as by investigative hearings and actual experience. 

Our effort here, however, has been to outline what we believe to be 
certain fundamental problems, which, if remedied, would go a long 
way toward correcting basic conditions and thus make unnecessary 
many of the specific corrections proposed by these numerous bills. 

This is not to say that all of these should not be carefully con- 
sidered. They should, however, be weighed and evaluated in the light 
of the fundamental principles suggested and then adopted or rejec ted 
only if they would further contr ibute to a sound national labor policy 
with equity and justice’ to all concerned. 


MCLELLAN COMMITTEE REVELATIONS 


The revelations made by the McClellan committee have shocked the 
sensibilities of thoughtful citizens. These demonstrations of wide- 
spread immorality in some segments of organized labor, and of the 

callous disregard of individual rights in person and property, have 
ee demands for additional laws. 

The McClellan committee hearings to date, however, have only by 
indirection pointed up the reasons why such immoral practices can 
flourish with impunity in the labor union movement. ‘The hearings 
have not brought home to the public the fact that the revealed abuses 
are made possible, to a large extent, by special privileges and im- 
munities in our Federal laws which give to or ganized labor a position 
of power unequaled in any other area of our society, including Govern- 
ment itself. 

The revelations made by the McClellan committee should relieve 
thoughtful persons of any illusion, so skillfully created that organized 
labor is a poor, downtrodden victim of pub lic antagonism ¥ dire 
need of special privileges and immunities under the law. Labor 
unions have attained their “majority.” They have “come of age,” and 
with that exalted status must come responsibility. The exemptions 
and immunities granted in recognition of immaturity can no longer 
be applied. Unions must now be held to the same standards of ac- 





1 Byrd, Thurmond, Stennis. Robertson, Russell, Ervin, Hill, Johnstou of South Carolina, 
Eastland, Curtis, Schoeppel, Hruska, Jenner, and Sparkman, 55th Coux., Ist sess., referred 
to the Senate Committee on the Judiciary. 


a ee RE 
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countability as every other adult citizen, groups, organization or 
association in this country. 

With your permission, Mr. Chairman, and in the interest of time, 
I would like to file for the record a statement of the erg Asso- 


ciation of Manufacturers law department regarding S. 3097, S. 3098, 
and 8. 3099. 


Senator Kennepy (presiding). Without objection, that will be 
done. 


(The document referred to follows :) 


STATEMENT OF LAW DEPARTMENT, NATIONAL ASSOCIATION OF MANUFACTURERS 
REGARDING §. 3097, S. 3098, AND 8S. 3099 


The administration’s program for labor legislation, submitted to the Con- 
gress of the United States in a special message from the President on January 
23, 1958, is embodied in three bills, S. 3097, 3098, and 3099 introduced by Senator 
Smith (Republican, New Jersey) and referred to the Senate Committee on Labor 
and Public Welfare. 

This program in many respects is a distinct improvement over the so-called 19 
points of 1953 and the 14 points of 1954. There is a frank recognition of the fact 
that the disclosures thus far made by the McClellan investigating committee re- 
quire more far-reaching legislation than the 1953 and 1954 messages indicated. 
It is especially noteworthy that these bills recognize the necessity for strengthen- 
ing the boycott provisions of the Taft-Hartley Act and that individual employees 
and employers need protection against coercive picketing. Nevertheless, there 
remains a real question as to whether this program is adequate to correct condi- 
tions as they exist today. 

BOYCOTTS 


One of the proposals contained in S. 3099 would strengthen the existing sec- 
ondary boycott ban by extending it to all forms of labor unions coercion against 
secondary employers, including railroads and others not otherwise subject 
to the Taft-Hartley Act. According to the sponsor, this proposal would prevent, 
among other things, coercion of employers to enter into or to enforce hot-cargo 
agreements. These have been serious loopholes in the law, as interpreted by 
the NLRB, and the proposal to close these loopholes is highly desirable. 

Of more questionable merit, however, are certain further provisions of S. 3099 
which would relax existing prohibitions to permit secondary boycotts ‘at the 
site of” construction and related work, and also with respect to so-called farmed- 
out work in behalf of a struck employer. 

These persistently urged proposals would reopen the construction industry to 
secondary boycotts despite the fact that it was primarily a multiplicity of abuses 
in this area which prompted Congress to outlaw secondary boycotts in 1947. 

The “farmed-out struck work” proposal would, of course, not only deprive the 
employer of a defensive tactic but also take another element of risk out of 
striking. 

PICKETING 


Recognizing that the Taft-Hartley Act, as interpreted by the NLRB, has failed 
to prevent union coercion of employees through certain types of pic keting, S 3099 
would declare it an unfair labor practice for a union to picket any employer 
“with the object of forcing or requiring an employer to recognize or bargain 
with a labor organization as the representative of his employees, or forcing or 
requiring the employees of an employer to accept or select such labor organiza- 
tion as their collective bargaining representative” under certain circumstances. 

It is proposed to restrict the use of a picket line to force a union upon an 
employer and his employees when the employer has a collective bargaining 
agreement with another union which would bar an NLRB election, under the 
Board’s contract-bar rule, or where there has been a valid NLRB election within 
the preceding 12 months. 

Such picketing would also be an unfair labor practice where the union cannot 
establish that there is “sufficient interest” on the part of the employees in 
designating it as their representative, or where the picketing has continued for 
a “reasonable period” and no election has been held. The terms “sufficient in- 
terest” and “reasonable period,” however, are not defined. 
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In this regard, it should be noted that the Taft-Hartley Act presently makes it 
unlawful for a labor union to “restrain or coerce employees” in their right to 
join or refrain from joining in organized activities. That law, however, has not 
been applied in a manner to make it effective to protect against coercive organ- 
izational or recognition picketing. Legislation to correct this situation and im- 
plement the present proposals, to be effective, will have to deal with the real 
evil—coercion, however applied, by picketing or otherwise—without trying to 
draw fine, legalistic distinctions between recognition or organizational picketing. 


ECONOMIC STRIKERS 


S. 3099 would eliminate from the Taft-Hartley Act the provision which makes 
ineligible to vote in representation elections employees on strike “who are not 
entitled to reinstatement,” i. e., those whose jobs have been filled. 

The reason for this provision in the present law is that the principle of free 
employee choice would be violated if persons not employed in a collective bar- 
gaining unit were given a vote in the selection of a bargaining representative 
for that unit. To depart from the principle presently embodied in the Taft- 
Hartley Act would be like allowing citizens of California to vote for Governor 
of Pennsylvania. As stated by a professor of labor law at New York University: 

“The current rule is vitally necessary to the integrity of the principle of free 
employee choice. Abandoning this rule will mean in effect that employees in a 
bargaining unit do not have the right of self-determination. Again, abandonment 
will tend to encourage stupid and arrogant conduct by union leaders; it will 
relieve them of a part of the responsibility to exercise with care their power 
to call strikes. * * * The interests in free employee choice, in free collective 
bargaining, and in the encouragement of responsible union leadership all con- 
verge in favor of the present rule declaring strikers ineligible to vote in elections 
in bargaining units where they are not employed” (Petro, The Labor Policy of 
the Free Society, Ronald Press, 1957). 


CONSTRUCTION TRADE CERTIFICATIONS 


Another departure from the principle of free employee choice is the proposal 
in S. 3098 to authorize the NLRB to certify building and construction trades 
unions as bargaining representatives without prior elections. 

This proposal is tantamount to a closed shop in the building and construction 
industry and is a perrenial favorite of the unions which would directly benefit 
from it as well as those which would hope for similar treatment. 


DUTY TO BARGAIN DURING CONTRACT TERM 


Long overdue is legislation proposed in section 5 of S. 3099 to amend the 
Taft-Hartley Act to prevent parties from being required to bargain during the 
life of a valid contract unless it provides for reopening or the parties mutually 
agree to its being reopened. 

This proposal, if enacted into law, would correct a long-standing misinterpre- 
tation by the NLRB and thus make effective the original purpose of Congress. 


STATES RIGHTS 


In the important area of Federal-State jurisdiction in labor relations, S. 3099 
would attempt to deal with the serious problem of Federal preemption by 
amending the Taft-Hartley Act to authorize the States to assert jurisdiction 
over “labor disputes over which the Board by rule or otherwise has declined to 
assert jurisdiction.” 

Important as it is to eliminate the present “no man’s land” resulting from 
Supreme Court interpretations of the Federal statute, this is only a small part 
of the problem, Concurrent State and Federal jurisdiction in this field would 
seem desirable as long as the United States regulates the employer-employee 
relationship which has traditionally been the province of State governments. 
In fact, permitting State courts to apply Federal law would bring about 
uniformity as well as speedy justice. As stated by Professor Petro (supra) : 

“We have a single judicial head of the country, the United States Supreme 
Court. Appeals lie to that Court from the decisions of all the other courts of 
the country in matters of national concern or national law. With such appeals 
available from decisions of State courts, there is no reason to believe that we 
shall not get a much more uniform national labor policy from a deliberate 
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program of enlisting the aid of the State courts than we are getting at present 
in the hopelessly confused situation which now prevails. We shall also have 
taken a long-needed step toward creating a single rule of law. * * * We can at 
the same time preserve the positive values inherent in the States rights position 
if we secure to the States a permanent role in the national scheme of law.” 

In 1952, President Eisenhower declared : 

“T want to see maintained the constitutional relationships between the Federal 
and the State governments. My oath of office would demand that. My convic- 
tions would require it. The Federal Government did not create the States in 
this Republic. The States created the Federal Government. The creation should 
not supersede the creator. 

“For, if the States lose their meaning, our entire system of government loses 
its meaning. And the next step is the rise of the centralized, national state 
in which the seeds of autocracy can take roots and grow * * *. I will with the 
cooperation of Congress strive to turn this tide * * * We will see that the 
legitimate rights of the States and local communities are respected * * * We 
will not reach into the States and take from them their powers and their re- 
sponsibilities to serve their citizens.” 

Other more comprehensive bills are pending in Congress to restore States 
rights and make Certain that the States will not be deprived of their jurisdiction 
unless Congress has expressly preempted the field or there is such direct and 
positive conflict between provisions of State and Federal law that they “could 
not be reconciled or consistently stand together” (H. R. 3 and 8. 337). The 
limited provisions of S. 3099 should not be regarded as a substitute for more 
adequate legislation on this important subject. 


REPORTING REQUIREMENTS 


S. 3097, entitled “Labor Reports Act of 1958,” proposes a variety of reporting 
requirements for labor organizations and employers. 

One proposal would require filing of annual financial reports by all labor 
organizations, a requirement presently imposed on those which wish to make 
use of the facilities of the National Labor Relations Board. Copies would be 
required to be made available to members of such organizations, and officers 
who handle union funds would be held “responsible in a fiduciary capacity” to 
members and would be subject to suit by them for failure to discharge this 
responsibility. 

Another proposal would require all unions to file data concerning their con- 
stitutions, bylaws, and internal procedures, similar to that now required as a 
condition to utilizing NLRB procedures. It would also require, at least every 
4 years, election of local union officers by secret vote and election of national 
officers by secret vote or by delegates elected by secret vote. 

The last reporting proposal would compel employers to file annual reports 
of any payments made directly or indirectly to employee representatives. Such 
representatives would also have to report any such payments received. Finally, 
it would be made a felony for employers or employer representatives or union 
officials or their representatives to make or receive payment with intent “to 
influence” or “to be influenced.” 

Under all of the foregoing reporting proposals, a Commissioner of Labor 
Reports (subordinate to the Secretary of Labor) would keep such reports open 
for public inspection, and would be authorized to investigate their accuracy 
and to subpena witnesses, records and other evidence. False statements would 
be a criminal offense and embezzlement of welfare and pension or general union 
funds would be made a Federal offense. Any union failing to file true reports 
would lose its standing before the NLRB, including any board certification 
as bargaining representative, and would also forfeit its tax-exempt status. Any 
employer failing to file true reports would likewise lose his right to utilize 
the processes and remedies of the NLRB. 

With the myriads of reports to be filed and investigated and wrapped in red 
tape by the Commissioner of Labor Reports, it seems apparent that the pro- 
posed reporting requirements would result in a sizeable new bureaucracy which 
will undoubtedly grow with the years. In addition there is solid basis for 
concern Over the proposal that an executive department of the Government be 
armed with the power of subpena, normally 
quasi-judicial independent agencies. 

Moreover, serious doubts have_-been expressed in some quarters whether the 
Labor Department, which avowedly represents the int F lal 
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could apply even-handed treatment to employers and labor organizations in 
examining and investigating their reports and determining what cases would 
be referred to the Justice Department for possible prosecution. 

A technical amendment to the Taft-Hartley Act is proposed in S. 3099 to 
make clear that the President may designate a person to act as General Counsel 
of NLRB in Ag ent that office becomes vacant. 

Finally, 8. 3099 proposes to eliminate the non-Communist affidavit require- 
ment from the Taft-Hartley Act. 

COMMENT 


It will be noted that the bulk of the proposals in S. 3097, S. 3098, and S. 3099 
tend generally toward more and more detailed governmental regulation with 
inevitably-increasing bureaucracy, rather than to a reappraisal of basic prin- 
ciples which might obviate much of the need for governmental intervention. 

Thus, these bills contain no provisions to protect the right of individuals to 
work without compulsion to join any union under a union-shop agreement or 
other form of compulsory unionism. 

Similarly, they do not correct the immunity which permits monopolistic 
practices by labor unions, despite the fact that the Attorney General’s National 
Committee to Study the Antitrust Laws, appointed under the present admin- 
istration, recommended that the antitrust laws be applied to at least those 
acivities of unions which impose market control or commercial restraints. 

Moreover, they do not deal with the problem of widespread and lavish use of 
union funds for political activities to which many members are opposed. 

Nor do the bills do anything to protect the basic right of free speech which 
has been impaired by NLRB decisions. 

In view of the many shortcomings of the bills discussed here, it is clear that 
if the Congress is to legislate an adequate corrective program, it will have to 
give consideration to many further abuses disclosed in its own investigations, 
as well as to basic principles ignored in these bills. 


Senator Kennepy. Does that conclude your statement? 

Mr. Harpensroox. That concludes my statement, Senator Ken- 
nedy, and I want to express our deep appreciation for the oppor- 
tunity to appear before this committee, and I am very grateful for 
the patience and the courtesy which have been displayed here today 


in letting me read this long statement. 


Senator Krnnepy. It was fine and very helpful. We are going 
to hear from the major interested groups, of which yours is one, on 
this question. 

(Mr. Hardenbrook’s full statement follows :) 


STATEMENT OF DONALD J. HARDENBROOK, ON BEHALF OF THE NATIONAL 
ASSOCIATION OF MANUFACTURERS 


My name is Donald J. Hardenbrook. I am vice president and director of 
Union Bag-Camp Paper Corp. I am also chairman of the industrial relations 
committee of the National Association of Manufacturers and appear today on 
behalf of that association. 

The NAM is a voluntary membership corporation including companies of 
every size, from the smallest to the largest manufacturing enterprise. Overall, 
83 percent of the association’s member companies employ fewer than 500 per- 
sons, thus coming within the generally accepted definition of “small business.” 
In fact, 461%4 percent employ 100 or less and 28 percent employ 50 or less. 
Accordingly, the membership of NAM has a real interest in any legislation 
touching upon relations between employers and their employees. That same 
membership has even a deeper citizen’s interest in the formulation of a sound 
and fair national policy respecting such relationships and which is adequate 
also to protect the rights, freedoms, and responsibilities of all concerned, be it 
individual employees, labor organizations, employers, or the public at large. 

We appreciate this opportunity to appear before this committee and submit 
our views with respect to proposed changes in our labor laws. 

As is well known to this committee, the interim report of the McClellan in- 
vestigating committee has set forth its findings and conclusions regarding 
specific abuses brought to light by the committee in a year of intensive investi- 
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gation. They demonstrate with clarity and force that in far too many instances 
the rights of individual union members have been completely submerged in 
the struggle for power among union officials supposedly employed and paid 
to represent such individual members as agents. 

Under the spotlight of a senatorial investigation, malfeasances and mis- 
feasances of almost every description have been exposed. These have included 
violent, coercive tactics, including boycotts, designed to intimidate employees 
and employers; financial mismanagement of union funds; and gross abuse 
of power on the part of some union officials including those having substantial 
eriminal records and backgrounds. 

Clearly, the disclosures thus far made—and the investigation is continuing— 
eall for courageous and forthright action by the Congress. It must review 
and reappraise our national labor policy as it exists today and then legislate 
in a manner designed to correct abuses and protect the legitimate rights of all 
concerned with a minimum of governmental intervention and bureaucratic 
control. 

We are aware that this committee is devoting much of its time and attention 
to certain proposed bills which seek to legislate more democracy into labor 
unions. These would try to accomplish this purpose by setting up rather 
complete Federal regulation of the internal affairs of labor unions. As a 
business organization, we hardly feel qualified to advise this committee as to 
what might be necessary or appropriate in the way of such regulatory legis- 
lation. 

As you know, both the Knowland and McClellan bills contain provisions 
which would require substantial changes in conducting the internal affairs 
of many labor organizations. We believe these bills to be worthy of your 
serious consideration and it may be that legislation of this type will be neces- 
sary adequately to protect the rights of individuals with respect to their unions. 
In our view, however, legislation to further sound and traditional principles 
of equal justice under law will not only minimize the need for the type of 
regulation embodied in some of the proposals before you but will also go far 
to assure wholesome relations between employees and employers, protect the 
right of employee free choice and further the public interest. 

We would, therefore, like to discuss some of the major areas where adherence 
to fundamental principles is necessary to the achievement of a sound labor 
policy embodying a minimum of governmental intervention and a maximum 
of protection of basic rights of individuals and the public. 

These areas are discussed separately for the sake of convenience. In fact, 
however, they cannot be considered in isolation, one from the other. Each 
reflects an area of special privilege accorded labor unions, as organizations. 
In combination they add up to dominance over individual employees, individual 
employers, entire industries, and, ultimately, to economic and political control. 
In the conduct of human affairs, privilege begets power, both economic and 
political, and it is axiomatic that power begets corruption. 

Compulsory union membership; boycotts and other coercive tactics by labor 
organizations; monopoly power of labor organizations; political activities fi- 
nanced out of general union funds; authority of States to exercise their historic 
powers to regulate labor-management relations—these are the areas for objective 
appraisal. These are the areas where public policy must be formulated and 
expressed in laws which reflect American traditions of equity and fair play, 
rather than laws and policies weighted in favor of one segment of our society. 
These are the areas where the impact on individuals is greatest, for it is in- 
dividual rights and freedoms which are in jeopardy when the pendulum of 
privilege swings too far either way. 


COMPULSORY UNIONISM 


The National Labor Relations Act of 1935 (The Wagner Act), in section 7. 
guaranteed and protected against employer interference the right of employees 
to self-organization and to engage in concerted activities for purposes of collec- 
tive bargaining through representatives of their own choosing. 

Nowhere in the Wagner Act, however, was mention made of the fundamental 
right of individuals to refuse to join labor organizations or to refrain from 
participation in their activities. This omission, coupled with vigorous and ag- 
gressive prosecution by a biased Labor Board of the act’s declared policy of 
encouraging organization, resulted in a period wherein the individual employee 
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in effect had only a right to join unions. This subordination of employee free 
choice took place despite the fact the sponsors of the Wagner Act made clear 
that the “right to refrain” was a natural right which did not need to be specifi- 
cally written into the statute. 

As Senator Wagner explained in introducing his bill, S. 1958, which ulti- 
mately was enacted as the Wagner Act: 

“Most important of all, it does not force or even counsel any employee to 
join any union if he prefers to deal directly or individually with his employers. 
It seeks merely to make the worker a free man in the economic as well as the 
political field. Certainly the preservation of long-recognized fundamental rights 
is the only basis for frank and friendly relations in industry” (Legislative His- 
tory of the National Labor Relations Act, p. 1312). 

This background, with the extensive record of abuses under the Wagner Act, 
let Congress in the Taft-Hartley Act to spell out in no uncertain terms that 
employees “shall also have the right to refrain from any or all of such activi- 
ties.” Thus it is entirely accurate to say that free employee choice is the dom- 
inant concept of the Taft-Hartley amendments; that is, the individual was in- 
tended to be completely free of coercion or restraint, by either the employer or a 
union, in his right to engage in or refrain from “any or all of such activities.” 
This right of free choice was then buttressed by the act’s provision making it 
an unfair labor practice for a union or its agents “to restrain or coerce em- 
ployees in the exercise of the rights guaranteed in section 7.” And, of course, 
the statute continued the same prohibition against employers. 

In the Taft-Hartley Act, however, Congress did not go all the way to assure 
complete freedom of employee choice. It compromised with the principle by 
outlawing the “closed shop” but permitting “union shop” contracts, despite, in 
the words of the Senate Committee Report, the existence of serious “abuses of 
compulsory membership” and “glaring disregard for the rights of minority 
members of unions” (S. Rept. No. 105, 80th Cong., 1st sess. (1947), p. 7). 

We believe that every employee and prospective employee should be guaran- 
teed freedom, without intimation or coercion from any source, to join or not 
to join a labor organization and to maintain or disconinue his membership and 
participation in its activities. Moreover, we believe that membership or non- 
membership in a labor organization should not determine the right of any 
individual to secure or keep a job. In short, we believe that employees should 
be free from coercion or restraint and protected in their “right-to-work’’—the 
descriptive term applied to the various State laws against compulsory unionism. 

We believe that the time has now come when Congress must fully effectuate 
the principle of free employee choice, which permeates the Taft-Hartley Act, 
by adopting amendments to that statute appropriate to prevent any and all 
forms of compulsory union membership by protecting the “right-to-work.” 

Labor union spokesmen argue that the major problem involved in a “right-to- 
work law” is that of the right of uion members to work or not to work with 
nonunion employees at will. The real issue, of course, is whether free choice of 
employees with respect to union membership is to prevail over coercion by 
labor unions, by employers, or by a combination of both. 

The broad policy of State “right-to-work” laws, as stated by the Supreme 
Court, is to “give equal opportunities for remunerative work to union and 
nonunion members without discrimination against either” (Lincoln Union v. 
Northwestern Iron and Metal Co., 335 U.S. 525, 1949). 

Unions, however, seek a condition in the law which would not only again 
permit closed-shop contracts but would also foreclose the States from enforcing 
right-to-work laws. In other words, unions are seeking a position in law under 
which an employee’s economic life hangs on the ambiguous thread of maintain- 
ing “membership in good standing.” The hearing records of many congressional 
committees show that the flexible phrase “good standing” has been used to 
bring about discharges of employees because they are political opponents of 
union leaders, because they work too hard, because they have been members 
of a rival union, because they do not wish to support political candidates or 
parties having the union’s endorsement, and for a variety of other reasons 
where individual citizens have sought to exercise their rights and protect their 
freedoms. Consequently, what organized labor is seeking is, in the words of the 
Supreme Court, the right to discriminate on the basis of “a contention that 
the Federal Constitution guarantees greater employment rights to union mem- 
bers than to nonunion members” and “it is precisely because these State laws 
command equal opportunities for both groups” that the unions object to them 
(Lincoln Union v. Northwestern Iron and Metal Co., 335 U. 8S. 525, 1949). 
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No labor advocate has been or will be heard objecting to the various State 
and Federal stautory prohibitions against “yellow dog’ contracts which make 
nonmembership in a union a condition of employment. On a parity of reason- 
ing, however, those who favor contracts requiring union membership should 
logically favor laws under which employers could lawfully require all employ- 
ees to agree not to join any union. The common characteristic of both types 
of agreements is the subordination of the employees’ right of freedom of choice 
to the contractual arrangements entered into by unions and employers. To 
argue, therefore, as the unions do, that the “yellow dog” contract is properly 
prohibited while “union security” contracts should be permitted and encouraged, 
is in reality a demand by labor unions for special privilege. 

Union officials also say they must have union security if unions are to survive. 
But this is the same as saying that unless unions are permitted to coerce 
membership they will have no members—scarcely a very persuasive way to 
argue the case. And the contention is manifestly not true. 

Union officials will doubtless again raise the cry of “free rider,” just as if 
in America it is wrong to be free, just as if every individual American should 
not be free to decide for himself whether he will join and contribute to any 
organization whether religious, political, labor, fraternal, or any other kind; 
and just as if the individual American workman is regarded by unions as a 
second-class citizen who can be made a captive member and a forced contributor 
rather than a real American citizen with full freedom and liberty to choose 
for himself. 

In 1947 the Labor Committee of the House of Representatives, in reporting 
the bill which became the Taft-Hartley Act, declared: 

“For the last 14 years, as a result of labor laws ill conceived and disastrously 
executed, the American workman has been deprived of his dignity as an 
individual. He has been cajoled, coerced, intimidated, and on many occasions, 
beaten up, in the name of the splendid aims set forth in section 1 of the Na- 
tional Labor Relations Act. His whole economic life has been subject to the 
complete domination and control of unregulated monopolists. He has on many 
occasions had to pay them tribute to get a job. He has been forced into 
labor organizations against his will. At other times when he has desired to 
join a particular labor organization he has been prevented from doing so and 
forced to join another one. He has been compelled to contribute to causes and 
candidates for public office to which he was opposed. He has been prohibited 
from expressing his own mind on public issues. He has been denied any voice 
in arranging the terms of his own employment. He has frequently against his 
will been called out on strikes which have resulted in wage losses representing 
years of his savings. In many cases his economic life has been ruled by 
Communists and other subversive influences. In short, his mind, his soul, and 
his very life have been subject to a tyranny more despotic than one could think 
possible in a free country.” 

The McClellan committee and other public disclosures show this statement to 
be as true in 1958 as it was in 1947 despite the fact that the Taft-Hartley amend- 
ments were designed to correct each and every abuse cited in the foregoing 
statement by the House Labor Committee. 

We urge, therefore, that this subcommittee recommend enactment of the 
amendments to the Taft-Hartley Act proposed in 8. 3227 (Goldwater, Butler, 
Jenner, Martin (Pennsylvania), Curtis, Thurmond). Under existing law, as 
this committee knows, it is unlawful for an employer “by discrimination in 
regard to hire or tenure of employment to encourage or discourage membership 
in any labor organization.” By a proviso to section 8 (a) (38), the employer 
is permitted so to discriminate if he acts pursuant to a union-shop provision of 
a collective bargaining agreement. S. 3227 would delete from the present 
section 8 (a) (38), the so-called union-shop proviso and thus outlaw employer 
participation in compulsory union membership agreements. Likewise by amend- 
ing section 8 (b) (2), S. 3227 would make it an unfair labor practice for a 
union to cause or attempt to cause an employer to discriminate against em- 
ployees because of membership or nonmembership in a labor organization. 

In addition to protecting the rights and freedoms of the individual workman, 
enactment of S. 3227 would be a most effective means of eliminating the cor- 
ruption and abuses disclosed in the recent hearings and assuring clean union- 
ism. The member who can join or refuse to join and who can continue his 
membership or withdraw is the one person who can assure that the union 
will act in the interests of employees and will be run as they want it run. 








922 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


When a union knows that it must refrain from all forms of coercive conduct 
and serve its members’ interest to keep its membership, then, and only then, 
will we have clean unions, truly representative of the will of employees. 


BOYCOTTS AND COERCIVE PICKETING 


There can be little question that boycott activities injure innocent third 
parties which include employees, employers, and the public. The employees in- 
jured by such boycotts may include those of the primary employer, as in the 
common case where a union calls a secondary boycott to force them to join, as 
well as the employees of the secondary employer who are called out on strike. 
Such boycotts almost always are designed to coerce employees in the exercise 
of their rights guaranteed in section 7 to join or not to join a union, to select one 
of their own choice if they wish, and to engage in concerted activities or to re- 
frain therefrom. And as a practical matter, the burden of such boycotts falls as 
heavily on employees as on employers and the public generally, because it is the 
employees who are deprived of their employment and livelihood—the means 
whereby they live. 

In the congressional proceedings which led to the adoption of the Taft-Hartley 
Act in 1947, the Congress concluded after extensive investigation that the sec- 
ondary boycott was an unmitigated evil, adverse to employees, employers and 
the public, which should be eliminated from the American labor scene. This 
was on the simple theory that innocent third parties should not be drawn into 
or injured by other people’s arguments and disputes. 

To accomplish its purpose, Congress declared it an unfair labor practice for 
a union “to engage in, or to induce or encourage the employees of any employer 
to engage in, a strike or a concerted refusal in the course of their employment to 
use, manufacture, process, transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to perform any services, where an 
object thereof is” to exert economic pressure on one employer or his employees 
through other employers and their employees. 

Congress thought these provisions comprehensive enough to outlaw all sec- 
ondary boycotts. As Senator Taft stated in sponsoring the bill in the Senate: 

“Tt has been set forth that there are good secondary boycotts and bad sec- 
ondary boycotts. Our committee heard evidence for weeks and never succeeded 
in having anyone tell us any difference between different kinds of secondary 
boycotts. So we have so broadened the provisions dealing with secondary boy- 
cotts as to make them an unfair labor practice.” 

The secondary boycott provisions which the Congress thought it had so 
broadened, however, have on the contrary been so narrowed by interpretations 
of the National Labor Relations Board and some of the courts that they no 
longer outlaw secondary boycotts as such, but merely some of the techniques by 
which unions conduct such boycotts. Thus, boycotts effected by slightly differ- 
ent or indirect means are treated as lawful. Moreover, the Board and some 
courts have held that a boycott is not prohibited unless it is wholly and ex- 
clusively secondary, and they have upheld classic secondary boycotts where a 
union has made even the slightest pretense that any features of a primary boy- 
cott were involved. As a result of the extremely narrow interpretation of the 
boycott provisions, unions need make only slight adjustments in their conduct, 
methods, and demands to avoid the act and engage in secondary boycotts with 
impunity. 

Thus, under the interpretations referred to above, secondary boycotts have 
been held lawful where conducted by any of the following methods: 

(1) By coercion of employers as distinguished from inducement or encour- 
agement of their employees. Under this exception a union may threaten sec- 
ondary employers with strikes and picketing unless they boycott another 
employer, and if the threats are successful the resulting secondary boycott is 
deemed lawful. 

(2) By “hot cargo” contracts, which permit a union to boycott any goods it 
declares unfair. Until the act is interpreted or amended to make hot-cargo 
clauses wholly illegal and void, they will remain a constant source of abuse. 

(3) By issuing boycott instructions to employees in union meetings and 
through union unfair lists, rather than at their place of employment, the 
former method being held not to constitute inducement or encouragement of a 
boycott. 

(4) By instructing members not to take employment with a secondary em- 
ployer, and thereby establishing a boycott by means other than inducement of 
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his employees. This is especially effective wherever a union has monopoly 
control over skilled trade or other groups of employees. 

(5) By ambulatory picketing at premises of secondary employers where any 
equipment, trucks, or employees of the primary employer are present. 

(6) By conducting secondary boycotts through employees of railroads, mu- 
nicipalities, and governmental agencies, under NLRB rulings that such boycotts 
are not prohibited. 

As has already been mentioned briefly, most of the secondary boycott activity 
of unions is directed against employees and is designed to force them to join 
in violation of their rights guaranteed in section 7. A typical case is described 
in a recent opinion of the Court of Appeals for the First Circuit, quoting with 
approval the dissenting opinion of an NLRB member: 

“In this case the employees of Roy Construction have been made the victims 
of a dispute that does not concern them at all and in which their own interests 
are in no way involved. They have been induced to strike not for the purpose 
of achieving any legitimate union demand but of forcing Roy Lumber to violate 
the act by imposing a collective bargaining representative on its employees, 
regardless of their own wishes and rights. It would seem then that this Board 
should seek to prevent such conduct rather than to reach for an interpretation 
of the act which permits and encourages it’ (Roy & Sons v. NLRB, 251 F. 2d 
771; C. A.1, 1958). 

As is apparent in the above quotation, a majority of the Board has seen fit, 
as it so often does, to “reach for an interpretation of the act which permits and 
encourages” unlawful secondary boycotts in violation of the rights of individual 
employees guaranteed in section 7. And individual employees are deprived of 
their rights just as effectively by boycotts conducted through the legalistic loop- 
holes created by the Board as by those conducted through other means which 
the Board finds unlawful. 

Closely related to secondary boycott activity because it similarly deprives 
employees of their rights of self-organization and infringes upon the rights of 
innocent employers and the public, is that type of coercive picketing known as 
organization or recognition picketing. The picketing referred to here is the 
kind which is designed to coerce employees to join the picketing union and, in 
the Supreme Court’s words, “to coerce the employer to put pressure on his 
employees to join” (Teamsters v. Vogt, Inc., 354 U.S. 284, 1957). 

Coercive picketing not only violates employees’ freedom of choice and other 
individual rights, it is also one of the prime means by which labor organizations 
obtain compulsory unionism contracts which in turn are a major source of the 
monopolistic power of unions. As one writer has put it: 

“Few indeed would be the compulsory-unionism ‘contracts’ if the State had 
always performed its basic function of preventing trade unions from using 
violent and coercive methods in building up their organizations and in exer- 
cising their organized power in order to compel acquiescence by employers in 
closed shop arrangements.” 

The same author (Petro, Labor Policy of the Free Society) also states that 
“Tnions built upon organization picketing and compulsory unionism are the 
unions which most frequently engage in racketeering and other corrupt prac- 
tices. It seems almost axiomatic that a union which has not forced its members 
to join will be a better run union in every way.” 

There can be no doubt whatsoever that boycotts and coercive picketing 
threaten the economic life of a business, and with it the livelihood of its em- 
ployees. Moreover, there can be no logical need for coercive picketing and 
boycotts if the concept of free choice by employees is to prevail. When a 
majority of employees voluntarily join a union, the law requires their employer 
to recognize and bargain with that union and subjects him to severe penalties 
if he refuses. So the mere existence of a picket line, however peaceful, carries 
a strong implication that the union is intent on applying economic pressures 
upon both the employer and the employee. In fact, the very presence of picketing 
is normally a sign that noncoercive methods of soliciting membership, if tried 
at all, have failed or have been abandoned. 

S. 76 has been introduced by Senator Curtis to deal with the evils of sec- 
ondary boycotts and coercive picketing. This bill takes a sound, logical, and 
constructive approach to the problem: it deals with the evil—coercion—rather 
than attempting to define and prohibit every one of the innumerable means by 
which coercion can be applied. 8S. 76 would close the legalistic loopholes created 
by the Board and would protect employees against secondary boycotts which 
deprive them of their statutory rights. Likewise, it would prohibit coercive 
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picketing—not all picketing but only that which goes beyond appeal to reason 
and exerts coercion upon employees and employers. Thus, in this respect also it 
would protect employees against union coercion in the exercise of their rights 
guaranteed under section 7. 


MONOPOLISTIC POWER 


Not only do compulsory unionism, boycotts, and other forms of coercion 
destroy rights and freedoms of individual employees by giving unions monopo- 
listic control over the work force, they are also the basis for the acquisition 
by labor unions of monopolistic power over the national economy. 

All too often, without redress in Federal law, small employers and large 
are confronted with the necessity of attempting to cope with monopoly power 
in the form of a labor union. But where coercive monopoly power is strong, 
no employer, no matter what his size or resources, can stand against it; those 
who try often sign the death warrant for their businesses. This is made 
crystal clear by the statement of a Supreme Court Justice in a celebrated labor 
case of recent years that: 

“This Court now sustains the claim of a union to the right to deny partici- 
pation in the economic world to an employer simply because the union dislikes 
him” (Justice Jackson dissenting in Hunt v. Crumboch, 325 U. S. 821, 1945). 

Here is a clear warning to small businesses which, if not now, will no doubt 
be faced with demands by a labor union on the take-it-or-leave-it basis of 
collective exaction under the guise of collective bargaining. When faced with 
the alternative of giving in or giving up, a small-business man will find little 
consolation in knowing that the law requires only that he bargain in good 
faith and specifically provides that he need not make concessions to fulfill that 
duty. His right to carry on his business as he deems best, within limits 
imposed by law, means nothing when his plant is closed down and is surrounded 
by a picket line supported by the power of organized labor. 

There can be no distinction between big business and small business respect- 
ing the impact of the unregulated power of organized labor except that it bears 
with greater force and frequently with more disastrous consequences on small 
business. In either case the generated force carries through to the ultimate 
victim—the public. 

Monopolistic power has long been recognized as inimical to our system of 
competitive free enterprise. Since the latter part of the last century we have 
had statutes to deal with such power—our antitrust laws. These have been 
effectively enforced against business organizations. 

They have not been similarly enforced, however, against labor organizations 
in recent years. The one-sided Wagner Act, and its biased administration, plus 
judicial interpretations of the Clayton and Norris-LaGuardia Acts, brought 
about a situation in Federal law which, in the words of the Supreme Court, leaves 
labor unions free to engage in activities which “restrain trade in and of them- 
selves. There is no denying the fact that many of them do so, both directly 
and indirectly.” Whether this situation should continue, the Court added, “is a 
question for the determination of Congress” (Allen Bradley Co. v. Local 8, 
325 U. S. 797, 1945). 

At present, unions freely engage in activities for which businessmen would be 
promptly indicted, tried, and convicted under the antitrust laws. These include, 
for example, boycotts and agreements to boycott, restrictions on production, 
restraints on competition such as limiting supply, dividing territories and allo- 
cating markets, and suppression of technological improvements. 

Beyond these activities, however, mere reference to the many relatively recent 
natiowide rail, coal, steel, and dock strikes will demonstrate dramatically that 
monopoly power is possessed by some international labor organizations and that 
such power is exercised for the purpose and with the effect of restraining, 
impeding, and preventing commerce and trade—and the public pays the bill. 

This accumulation of unrestrained power permits the substitution of force 
and compulsion for free voluntary action, and dictation for free bargaining. It 
permits impairment of the personal freedom and rights of individuals and 
violates the fundamental principles of equal protection of the laws. 

Centralized monopoly power rests in the hands of the national and inter- 
national unions. Local unions are supposed to be concerned with negotiating 
employment conditions, as an agent of the employees, with their employer. How- 
ever, the constitutions and practices of some international unions take most 
control out of the hands of the local union and the employees it supposedly 
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represents. For example, article XVII of the constitution of the United Steel 
Workers of America provides: 

“SEcTION 1. The international union shall be the contracting party in all 
collective bargaining agreements and all such agreements shall be signed by the 
international officers. * * *” 

The effectiveness of such provisions and practices to achieve jointly agreed 
upon or unilaterally dictated terms of employment is indicated by the case of a 
small plant, Marvel Industries, which bargained with a local union and reached 
an agreement calling for substantial wage increases. The contract was signed 
by the company, the bargaining committee, and the international representatives 
assigned to the case, then ratified by the employees. About a month after it was 
put into effect, the international union returned the contract, stating it must be 
redrafted to comply with requirements of the international’s policy, and ordered 
a strike to enforce the increased demands. After 4 weeks the company, to save 
its business, capitulated to the international union (House Labor hearings, 1953, 
part 6, p. 1886). 

It is the concentrated power of a combination of labor organizations, acting 
as an international union, which poses antitrust analogies and which requires 
antitrust remedies and limitations. For example, no one would deny the right 
of the organized or unorganized employees of an individual employer to strike 
for more favorable working conditions. By the same token, an individual 
producer may act independently to curtail production, or raise or lower prices 
for economic reasons. However, when producers do so in concert with their 
competitors, there is a clear violation of the antitrust laws. Likewise, when 
local unions combined into a national or international union, agree to take 
joint action, the same antitrust philosophy against restraint of trade and the 
exercise of monopoly power should apply, but it does not. Monopolistic prac- 
tices of such combinations of labor unions may often have an effect more far- 
reaching than ever exerted by business combinations. Yet the one is prohibited 
while the other has been freed from restraint and, in fact, encouraged. This 
double standard for applying the antitrust laws is a principal contributor to 
concentrated and monopolistic union power, with all the results which are con- 
trary to the public interest. 

This double standard in the law is also a major contributor to the inarticu- 
late but instinctive apprehensions on the part of the public with respect to 
“Big Labor.” This instinctive feeling helps explain why our labor laws are a 
continuing subject of public concern and discussion. 

“The question, therefore, arises why, in a country where everyone recognizes 
that collective bargaining is an inalienable right of labor and where legislation 
enforcing it has survived every legal attack, it is today so difficult to enforce 
the Wagner Act without bitterness and conflict. 

“The answer, I believe, lies in the failure of Government to confine organized 
labor to legitimate labor objectives. The right of collective bargaining is being 
enforced in favor of labor organizations which are using that right for 
illegitimate purposes, against the interests of consumers, against the interest 
of efficiency, and against the interests of labor itself. Industrialists found 
themselves forced to deal with unions many of which are nothing more than 
corrupt political machines that use the right of collective bargaining against 
the interests of the rank and file of laborers. Many unions are interested in 
restricting output, in building trade barriers between States, and even in dis- 
criminating against workingmen themselves for the advantage of a few. Many 
of these unions are undemocratic in organization and their leaders maintain 
themselves in power by coericon. Such type of organization inevitably leads to 
corruption an a large scale. Corruption in unions has become notorious.” 

The foregoing quotation is not from an interim report of the McClellan 
investigating committee. Those statements were made in 1940 by Thurman W. 
Arnold, then Assistant Attorney General in charge of the Antitrust Division of 
the United States Department of Justice (Bottlenecks of Business, Reynal and 
Hitcheock ). 

We urge that this subcommittee give serious consideration to the problems 
of monopolistic practices and monopoly power of labor organizations. Several 
approaches suggest themselves to your study: 

One approach could be a declaration of congressional purpose to subject labor 
union activities to the antitrust laws. This approach would leave application 
of the antitrust laws to labor unions to development through the process of 
judicial inclusion and exclusion, a process which was interrupted by the Apex 
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Hosiery and Hutcheson decisions. As I understand it, this is the general 
approach taken by S. 3774 introduced recently by Senator Thurmond. 

A second approach for your consideration might be that of outlawing of the 
“monopolistic strike” along the lines proposed by H. R. 2545, introduced in the 
83d Congress and patterned after the same provision in the Hartley bill which 
passed the House in 1947. This bill proposed to amend the Taft-Hartley Act 
to make it an unfair labor practice for a union to engage in, or to induce or 
encourage employees to engage in, a strike or otherwise concerted interference 
with an employer’s operation which results from any conspiracy, collusion, or 
concerted plan of action between employees of competing employers or between 
representatives of such employees. 

Another approach could be amendments to the Clayton Act (sec. 6) to define 
specific activities and objects which, for purposes of the antitrust laws, would 
not be deemed legitimate objects of labor unions. Such specification could, of 
course, also be achieved through appropriate amendments to the Taft-Hartley 
Act by making them unfair labor practices. 

Other approaches will no doubt suggest themselves to the committee. In 
our view, it is essential to a sound national policy that the philosophy of our 
antitrust laws against monopolistic practices and monopoly power be made to 
apply to labor union activities, objects, and power.’ 


POLITICAL ACTIVITIES 


Another double standard in the law, which leads to infringement of rights 
of individual union members is that pertaining to political activities of labor 
organizations. 

The Taft-Hartley Act of 1947 amended the Corrupt Practices Act to forbid 
unions as well as corporations to make any “contribution” or “expenditure” in 
connection with any Federal election. 

The legislative history of the 1947 amendment to the Corrupt Practices Act 
clearly indicates a congressional viewpoint that it was unfair to individual 
members of labor organizations to permit the union leadership to make contri- 
butions or expenditures from general union funds on behalf of a political party 
or a candidate for political office. That this 1947 effort to protect dues pay- 
ments of union members has not been accomplished seems clearly demonstrated 
by the cases thus far decided under the Corrupt Practices Act as amended by 
the Taft-Hartley Act. In fact, it is almost common knowledge that general 
union funds have been and are being used for partisan political purposes in 
support of candidates or parties that the individual member might prefer to 
oppose. As stated recently by a member of the McClellan investigating 
committee : 

“Many dues-paying members have complained about the un-American practice 
of employing force, coercion, or social ostracism to compel union members to 
contribute from their tight family budgets funds to be used in political cam- 
paigns to support causes and/or candidates that the individual workingman 
might prefer to oppose. This comes so close to denial of free franchise—a vio- 
lation of the civil rights of the working men and women, as it were—that it is 
incompatible with our traditions of self-determination and free choice” (Senator 
Karl Mundt, Congressional Record, Aug. 27, 1957, p. 14627). 

In the recent final report of the Special Senate Committee to Investigate 
Political Activities, Lobbying, and Campaign Contributions, the committee states 
that in the 1956 election in Wayne County, Mich.— 

“Tinion members were used as poll watchers, canvassers to get out the vote, 
drivers of trucks engaged in political work, distributors of literature, and in 
other capacities. These members were reimbursed from union dues for lost 
time commensurate with their regular wages, and also given expense money.” 
[Emphasis added.] (S. Rept. No. 395, 85th Cong., 1st sess., p. 118.) 

In that same report, Senators Goldwater and Bridges. in separate views. re- 
ferred to the use, by labor organizations, of “paid political mannower which 
also seeks by calculated indirection to avoid public serutiny or public respon 
sibility.” To support this charge, the 2 Senators used 1 example based on 


1 Respected students of the problem generally agree that the philosophy of our anti- 
trust laws should anply to labor union activitv and power. For exomples see: Richberg, 
Lahor Union Mononolv: Fawards. Maintaining Competition: Reanisites of a Government 
Poliev: Dr. Edward H. Chamberlin. David A. Wells. nrofessor of nolitical economy. 
Harvard Wniversity. The Economie Analysis of Labor Union Power: Arnold, The Bottle- 
necks of Business ; Roscoe Pound, Legal Immunities of Labor Unions. 
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preliminary investigation by 2 Senate committees. Thus, according to the Re- 
port, there were 1549 UAW-AFL-CIO temporary political workers in the 
1956 election in one area of Michigan alone. They stated: 

“If we apply the amount that the Subcommittee on Privileges and Elections 
disclosed was paid to these people it comes to $37,000 a day for the salaries of 
these individuals. It will be noted that in no case was it found by our investi- 
gator that these funds used for this purpose, or for any other purpose cited, 
came from other than the general treasury, or union dues.” 

That no differences of opinion with respect to issues or candidates will be 
tolerated by the labor politicians is conclusively demonstrated by James L. 
McDevitt, codirector of the AFL-CIO committee on political education. Speak- 
ing at a regional meeting of local union officials in New England, he was 
quoted as saying: 

“These so-called labor leaders that differ with the movement will be un- 
covered. We plan to, and we will publicly and among the rank and file, brand 
them as traitors. That’s what they are—traitors—and that’s what they 
will be called—traitors. We are warning you, and we are warning all in the 
future: Do-not differ with the movement with respect to issues or candidates. 
We will not stand for it.” 

Thus the pattern of union political organization is clear, and it can be said 
with assurance that the efforts of regular political parties, with their volunteer 
workers, will, in the long run, be no match for the thousands of full-time 
paid union officials or employees who can work at the job of political organi- 
zation day in and day out and year in and year out. The organization and 
finances are presently available to make the political activities of organized 
labor a real threat to continuation of our representative form of Government. 

The importance of adequately protecting individual union dues, assessments, 
and contributions against use for partisan political purposes was recognized 
and well stated by the Supreme Court in a recent decision involving the appli- 
cation of the Corrupt Practices Act to certain activities of the United Auto- 
mobile Workers Union. Speaking for the Court, Mr. Justice Frankfurter said: 

“Speaking broadly, what is involved here is the integrity of our electoral 
process, and, not less, the responsibility of the individual citizen for the 
successful functioning of that process. This case thus raises issues not less 
than basic to a democratic society” (United States v. VAW-CIO, 352 U. 8. 567, 
1957). 

We believe that the collection or use of funds by labor unions for political 
purposes should be effectively prohibited by statute. So far as we know, there 
is only one bill before you which seeks to meet this problem. That is a bill 
(S. 3048) offered by Senator Mundt. 

This proposal, as I understand it, would seek to regulate union political 
activities by denying tax exemption to any labor organization which parti- 
cipates or intervenes in any political campaign on behalf of any candidate for 
public office. Whether or not this proposal goes far enough to achieve its 
objective is a matter which, in our judgment, should have the most serious 
consideration by this committee. There is also a question of the desirability 
of using the revenue laws for purposes of regulation. 

Nevertheless, we believe that the principle is so basic to our representative 
form of government that this subcommittee should seriously consider any 
and all means to protect dues-paying union members against the involuntary 
use of their money for political purposes. In our view, therefore, some 
adequate means must be found, without trespassing on the rights of individuals 
to make such purely voluntary contributions as they may desire, to curb the 
political activities of labor organizations, as such. Some means must also be 
found to prevent labor organizations from acting as collecting and disbursing 
agencies for political funds and from using union dues or other funds for 
political purposes. 

STATES RIGHTS 


In 1935 when Congress enacted the National Labor Relations Act a serious 
question existed whether the Commerce clause of the Constitution gave the 
Federal Government any power whatever to regulate the field of labor relations 
which had traditionally been regulated only by the States. Twenty years later, 
however, the question was whether the Federal Government had left any area 
of labor relations open to State regulation. 

Normally, when Congress enters a field traditionally regulated by the States, 
the result has been a sharing of the responsibility of regulation by the Federal 
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Government and the States. This result, as I understand it, flowed from a long- 
established principle that a Federal enactment does not displace the traditional 
power of the States except where Congress clearly so intended or where there 
is such actual, direct, and positive conflict that the State and Federal laws 
“could not be reconciled or consistently stand together” (Sinnot v. Davenport, 
22 How. 227, 1859). 

This principle had been established and consistently applied for nearly a 
century when the Taft-Hartley Act was adopted in 1947, and it was applied 
to that act when the question first arose, as Congress had expected and intended 
(Algoma v. Wisconsin Emp. Rel. Board, 336 U. 8S. 301, 1949). 

In 1953, however, the Supreme Court changed its rule, dispensed with the 
test of actual, direct, and positive conflict, and ruled that the mere possibility 
of conflict is enough to supersede State laws relating to labor matters. Be- 
cause of this new rule of 1953, the Court reasoned, the Congress must have 
intended in 1947 to displace virtually all State laws in the field of labor rela- 
tions since some possibility of conflict is inherent in all of them. The Court 
so held (Garner v. Teamsters Union, 346 U. S. 485, 1953). 

Under this preemption doctrine the Court has ruled that the States cannot 
prevent coercive picketing which violates State law, because State remedies 
might possibly conflict with Federal remedies, if any. Nor can the States en- 
force their antitrust laws against union picketing designed to restrain trade. 
They cannot deal with picketing which interferes with common-carrier trans- 
portation service in violation of State law, or picketing which interrupts public 
utility service contrary to law. They cannot even prevent coercive picketing to 
force employees to join unions in violation of State “right to work” laws, despite 
the fact that Congress expressly gave such State laws precedence over Taft- 
Hartley's partial regulation of compulsory unionism. Moreover, the States 
cannot grant relief in any of these situations, even though the NLRB declines 
to provide remedies because it considers the employer’s business too small to 
justify its attention. Such employers and employees are left in a legal no man’s 
land at the mercy of powerful and predatory unions. 

The doctrine which forecloses State action and State remedies has a partic- 
ularly heavy impact on individual employees. These individuals, as I have 
tried earlier to point out, are deprived of protection of their rights because 
the National Labor Relations Board has failed or refused to apply the Federal 
law to the types of picketing and boycotts which have as their purpose co- 
ercing employees against their will to join and pay tribute to a union and 
because the States have been preempted from exercising their sovereign power 
to correct and prevent such abuses of personal freedoms. 

Permitting the States once again to exercise their traditional sovereign role 
in the protection of citizens and their property is an essential first step if the 
vigor of our Federal system is to survive. It is vital, therefore, that the Taft- 
Hartley Act be amended so as to provide the Labor Board and the courts with 
a rule of construction to be followed whenever questions of State-Federal juris- 
diction arise. Such rule of construction should make clear that Congress does 
not intend to preempt the field, and that State laws dealing with the same 
matter shall not be displaced unless there is such direct and positive conflict be- 
tween the two that they cannot be reconciled or consistently stand together. 

The principle involved here has been expressed in 8S. 337, introduced by Senator 
McClellan with bipartisan sponsorship.” 8S. 337 has broader application in that 
it proposes a rule of construction to be followed generally by the courts. We 
urge, however, that the language of the McClellan bill be embodied in the Taft- 
Hartley Act as a means of easing the burden of ascertaining the congressional 
purpose respecting questions involving Federal and State jurisdiction. 


CONCLUSIONS 


We realize, of course, that there are a great many other bills pending before 
this committee. Without unduly extending this statement, it would be quite 
impractical even to mention ail of them to say nothing of any attempt to discuss 
the more significant ones. Generally speaking, it is believed that many of these 
bills are designed to correct specific shortcomings in our labor laws as they 
have been disclosed by Board and court decisions, as well as by investigative 
hearings and actual experience. 





2 Byrd. Thurmond, Stennis, Robertson, Russell, Ervin, Hill, Johnston of South Carolina, 
Fastland, Curtis, Schoeppel, Hruska, Jenner, and Sparkman. 
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Our effort here, however, has been to outline what we believe to be certain 
fundamental problems, which, if remedied, would go a long way toward correct- 
ing basic conditions and thus make unnecessary many of the specific corrections 
proposed by these numerous bills. 

This is not to say that all of these should not be carefully considered. They 
should, however, be weighed and evaluated in the light of the fundamental 
principles suggested and then adopted or rejected only if they would further 
contribute to a sound national labor policy with equity and justice to all 
concerned, 

The revelations made by the MeClellan committee have shocked the sensibili- 
ties of thoughtful citizens. These demonstrations of widespread immorality in 
some segments of organized labor, and of the callous disregard of individual 

ghts in person and property, have brought demands for additional laws. 

“The McClellan committee hearings to date, however, have only by indirection 
pointed up the reasons why such immoral practices can flourish with impunity 
in the labor-union movement. The hearings have not brought home to the 
public the fact that the revealed abuses are made possible, to a large extent, by 
special privileges and immunities in our Federal laws which give to organized 
labor a position of power unequaled in any other area of our society, including 
Government itself. 

A noted professor, in a recent analysis of labor-union power, stated : 

“One of the surprising discoveries about the attitude of the public toward 
labor is the existence of a general feeling of helplessness—almost fatalism—in 
the face of labor power. A common attitude is one of resignation—after all, 
what can you do about it? Restricting labor in any way seems, for reasons 
some of which were developed in the early portion of this paper, to be little short 
of turning traitor to the labor cause and revealing a hidden desire to abolish 
unions. But surely one should abandon the cliches of *pro-labor’ and ‘antilabor’, 
and make an earnest attempt to move on to a more fruitful level of thought. 
There are sO many ways and degrees in which restraints could be applied to 
unions (as to business enterprises) that it is absurd to talk about ‘abolishing’ 
them. The writer believes that unions, like business corporations, are ‘here to 
stay. But also, like business corporations, they can be subjected to social 
control. 

‘At one time laborers did not have the freedom to which they were entitled 
to form unions and to bargain collectively; and the economic power of those 
unions which existed, although important, did not on the whole menace the 
economy. But, this situation no longer obtains. There is abundant evidence 
that unions today do have too much economic power. When this is the case, the 
public interest requires that steps be taken to reduce it.” [Emphasis added.] 
(Chamberlin, Edward H., The Economic Analysis of Labor Union Power, 1958, 
p. 45.) 

The revelations made by the McClellan committee should relieve thoughtful 
persons of any illusion, so skillfully created that organized labor is a poor, down- 
trodden victim of public antagonism in dire need of special privileges and im- 
munities under the law. Labor unions have attained their “majority”. They 
have “come of age,”’ and with that exalted status must come responsibility. The 
exemptions and immunities granted in recognition of immaturity can no longer 
be applied. Unions must now be held to the same standards of accountability 
us every other adult citizen, group, organization, or association in the country. 


THE “NO-MAN’S LAND” QUESTION 


Senator KENNEDY. On this question of Federal Government in 
“no-man’s land,” I think the Association of Commerce and Industry 
of New York which came before us was very opposed to having State 
law fill in these areas on which the National Labor Relations Ro: rd 
had yielded jurisdiction because they say in New York State, for 
example, there is closed-shop legislation. In some States, the law 
may favor labor and in other States they may favor employers, and 
only 12 States have any labor relations act anyway, so that we 


would be yielding jurisdiction to a jungle of contr: adictory State 
provisions. 
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[ know it is a difficult problem and that the National Labor Rela- 
tions Board is overburdened. That is why they yielded it. What 
can we do about it? I think yielding jurisdiction is unsatisfactory 
unless jurisdiction is yielded to the States to carry out the Feder: a] 
law. I believe there is some precedent for that legally. That might 
be a solution. Otherwise we might just require the National Labor 
Relations Board to assert jurisdiction i in all cases which involve inter- 
state commerce. The hotel industry is an example. 

The Board is a year and a half behind on unfair labor practices, 
or 2 years, on cases decided by the courts, and yet the States haven’t 
shown any desire to meet this problem. There are only 12 States with 
labor relations laws. So we have no perfect solution unless, as I say, 
we yield it to the States, but we are not very impressed by the States’ 
competence in most cases to handle this. 

California, as your know, has no labor relations board. 

Anyway, I appreciate your testimony. 


NAM A VOLUNTARY ASSOCIATION 


Senator McNamara. In your statement you indicate that the NAM 
is a voluntary membership corporation including companies of every 
size. Do you operate under any sort of a charter as a national 
organization ? 

Mr. Harpensroox. We are incor porated under the corporation laws 
of the State of New York, and thus have a certificate of incorpora- 
tion which is called « charter. 

Senator McNamara. And are you incorporated as a voluntary or- 
ganization or a nonprofit organization? Which? 

Mr. Harpensroox. We are a voluntary corporation. 

Senator McNamara. Your charter spells it out that way, not as a 
nonprofit organization. 

Mr. Miter. Senator, if I may 

Senator McNamara. We will be glad to have you answer. 

Mr. Miter. We are a voluntary member ship corporation under the 
New York State laws. They have a specific section there dealing 
with membership corporations. 

Senator McNamara. And they are in the same category as, for 
instance, in the State of Michigan where they refer to them as non- 
profit organizations? 

Mr. Miter. That is right. 

Senator McNamara. I expect there is no difference between volun- 
tary or nonprofit. They would actually mean the same. 

Mr. Mixer. That is right. 

Senator McNamara. In general, do unions fall into this category as 
nonprofit organizations? 

Mr. Harpensroox. As far as I know, they enjoy a tax-exempt 
status like these trade associations do. 





APPLICATION OF FEDERAL LAW TO ALL NONPROFIT ASSOCIATIONS 


Senator McNamara. Do you think Federal laws that might be 
developed should apply to all nonprofit corporations or just the labor 
unions? 
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Mr. Harpensroox. I think the Federal law which I am speaking 
about here applies only to problems that have arisen as a result of 
the growing power of the labor unions, not any powers that have 
developed within trade associations. 

Senator McNamara. I see. You are advocating, then, that specific 
Federal laws be passed to apply only to unions and not to other non- 
profit organizations. 

Mr. Harpensrook. That is correct, Senator. 

Senator McNamara. Do you foresee any hazard in opening up this 
field of applying Federal regulations to nonprofit organizations or 
voluntary organizations by this approach ? 

Mr. Harpenprooxk. No, sir. 

Senator McNamara. You don’t think it would be a hazard to the 
rest of the free institutions, such as trade associations, and perhaps 
ultimately to educational institutions who operate on similar char- 
ters? You don’t see that there is any danger ? 

Mr. Harpenpsroox. I don’t see that it applies. 


PREEMPTION 


Senator McNamara. In your testimony you go into the area of pre- 
empting rights that were previously before this labor legislation left 
to the States. Asa matter of fact, preemption goes back a long way 
before that, doesn’t it ? 

Mr. Harpensrook. Of course, those words are not mine, Senator 
McNamara. Those are the words of Thurman Arnold who was As- 
sistant Attorney General in the Antitrust Department of the United 
States Government. And they were made in 1940. Those are not 
mine. They are his. 

Mr. McNamara. You make no attempt to—— 

Mr. Harvensroox. I agree with them, and the association agrees 
with them. That is why we put them in the statement. 

Senator McNamara. You are speaking for the association. 

Mr. Harpensrook. I am speaking for the association. 


REGULATION OF UNION POLITICAL ACTIVITIES 


Senator McNamara. Then you say: 


this proposal, as I understand it, would seek to regulate union political activi- 
ties by denying tax exemption to any labor organization which participates or 
intervenes in any political campaign on behalf of any candidate for public office. 

Do you think that consideration should be given to the same re- 
striction on the part of members of your organization to prohibit 
them from participating in political campaigns ? 

Mr. Harpensroox. No, sir. We do not participate in political 
campaigns. Therefore, it does not apply to us. 

Senator McNamara. It should apply only to the members of the 
unions, not to members of management groups, in your estimation. 

All right. Now you make reference at the top of that page to a 
case involving the United States v. The VAW-CI10O. 

Mr. Harpensrookx. What page is this, Senator ? 
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THE UAW POLITICAL CAMPAIGN CASE 


Senator McNamara. Mr. Justice Frankfurter’s quote. The same 
page we were discussing before. 

Mr. Harpensroox. Yes, sir. 

Senator McNamara. Do you know how that case wound up/ 

Mr. Harpenrroox. I believe that was a minority opinion, wasn’t it ? 

Mr. Mititer. Would you like to have me comment on that? 

Senator McNamara. Surely. 

Mr. Miter. That wound up in a jury verdict, Senator, as I suspect 
you know, of not guilty in that, case. 

Senator McNamara. A jury verdict found that the UAW-CIO, 
the case you cite here, was not guilty of improper activity in this 
field. 

Mr. Miter. That is right. They came up to the Supreme Court. 
The Supreme Court passed on it, but in a limited way by sending it 
back for further proceedings on the merits. It came up on a motion to 
dismiss in the first instance. 

Senator McNamara. As we in the committee understand, this case 
was sent back because it hadn’t been processed far enough in the 
original ruling by the judge. It went back, was tried by jury, and 
the UAW-CIO was found not guilty of improper activity. I thought 
the record should show that. 


NEED FOR LAWS SOUGHT BY NAM 


I would like to ask you, sir, How do you account for the fact that 
you have good labor rel: ations while all the cases that you cite here 
indicate that others in your association apparently have bad labor 
relations, and therefore need these laws. 1 think the committee would 
be much more impressed if you were citing examples of need for laws 
in your case rather than these things that are quotes by other people, 
repetition of what is in the McClellan committee. I think your testi- 
mony would be much more impressive if you came to us and told us 
the need for Federal law in your own case. You apparently need 
none, as you cite them. 

Mr. Harpensroox. Well, in our connection, we have no complaints, 
Senator McNamara. I would say that the management of our com- 
pany and our management philosophies are pretty much the general 
philosophies of the members that compose the National Association 
of Manufacturers which represents over 80 percent of American 
manufacturing industry. 

The gentleman that 1 know in that association, and I know a great 
many of them, have philosophies, which are portrayed in the NAM 
credo and in the various polic y measures that are adopted by the NAM 
board of directors, those policies indicate to me that they are pretty 
much the same as my company’s policies. 


CALIBER OF UNION REPRESENTATIVES 


The principal contributing factor, therefore, I would say to this 
fine relationship we have with the unions in our plants is the caliber 
of the people who represent those people down there. I would say 
that is the principal contributing factor. That we are dealing w ith 
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men who think basically the same way we do, in that the employees, 
are entitled to the very best wages the corporation can afford, and 
that they should be treated like real human beings and active partici- 
pants in the enterprise and they should share in ‘its growth. 

Senator McNamara. Do you have any contracts with the Teamsters 
Union? 

Mr. Harpensrook. Not in that plant. I don’t think we have any. 

Mr. McNamara. You have no contract. 

Mr. Harpenrrook. =f don’t think we do. 

Senator McNama The hauling of your logs would be done by 
members of other unions ? 

Mr. Harpensroox. No. The hauling of logs is done by independ- 
ent suppliers, small units. Some 500 small individual enterprisers 
do that. 

Senator McNamara. Therefore, you don’t get into this area of 
entering into agreements. 

Mr. Harpensroox. No. 

Senator McNamara (presiding pro tempore). Senator Cooper, do 
you have any questions or comments at this time ? 


LEGALITY OF POLITICAL EXPENDITURES 


Senator Cooper. Mr. Chairman, to turn for a moment to the case 
which you mentioned, which is cited on pages 24 and 25, isn’t it a 
fact that this case was returned to the lower courts for trial upon 
the merits to determine whether or not there had been expenditures 
and the jury found that there had not been such expenditures? Is 
that what happened in the case ¢ 

Mr. Mivuer. I didn’t get the last part of your question, Senator. 
Do you say, Is that the case ? 

Senator Coorer. Mr. Hardenbrook cited this case, (/nited States v. 
VAW-CTO (352 U. S. 567). The ease was returned to the lower 
courts for proof. What was the finding of the court / 

Mr. Minier. Well, when it went back to the lower court, it was 
tried by a jury on the merits, and the jury determined that they had 
not been guilty. In other words, that there wasn’t enough evidence 
to support the indictment. And therefore, the jury’s verdict was not 
guilty. There was no opinion from the Court at that point. There 
was no necessity for an opinion, so that the only language from the 
Court bearing on this case is found in the Supreme Court discussion 
of it when it came up to them on motion to dismiss the indictment, 
you see, 

SUPREME COURT OPINION IN UAW CASE 


Senator Cooper. It is a fact, though, that the Supreme Court has 
not yet passed, (1) upon the constitutional issue which was raised by 
the union in this case—— 

Mr. Mitier. That is right. 

Senator Cooper. Or, (2) upon whether such an expenditure, if it 
can be proven is in fact a violation of the prohibition of the Taft- 
Hartley Act. 

Mr. Mitver. That is right. 

Senator Coorrr. Neither of these issues has been settled. 

Mr. Miniter. Not in this case. 


°5738—58 60 
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Senator Coorer. There is a case, I think you know, some place in 
the court, the State court, I think, which raises this question. 

Mr. Mriuer. Yes, sir. 

Senator Coorer. Which undoubtedly will come before the Supreme 
Court upon the issue, on these two issues, perhaps, the constitution- 
ality 

Mr. Miter. It will in due course. 

Senator Coorrr—and the express question of whether it violates 
the prohibition of the Taft-Hartley Act. 

Mr. Mixer. That is right. 





NAM RECOMMENDATION ON USE OF UNION FUNDS 


Senator Cooper. What is the recommendation of this group—this 
question is to you, Mr. Hardenbrook, and your attorney—upon this 
issue as to what the Congress should do to meet this issue which you 
have raised regarding the use of union funds, or the use of funds 
contributed by union members, for political activity. 

Mr. Miiter. Well, if I may respond to that, and also, Senator Mc- 
Namara, to your earlier question here—— 

Senator Coorrr. I think undoubtedly sometime there will be a de- 
cision of the Supreme Court on those two issues. 

Mr. Mrixer. That is right, and I think there is some possibility 
that a case will come along where it can be properly applied under 
the language of the existing Corrupt Practices Act. 

But unfortunately, what we are talking about here—and this is 
responsive to your question, Senator McNamara— is the utilization 
by the unions—the unions using members dues which have been 
paid in for the purposes of collective bargaining and not 

Senator Coorrr. That is what I am talking about. 

Mr. Miizer. Not the purposes of political activities and other 
things. And we would certainly, if this has any bearing on your 
question, we would certainly agree that union members as individuals 
ought to have the right to make voluntary contributions and should 
be encouraged to make voluntary contributions to political organi- 
zations, but our concern is in funds going: 








USE OF UNION FUNDS FOR POLITICAL ACTIVITIES 


Senator Coorrr. My question is directed to one issue. What are 
your recommendations about the use of union funds in political 
activities. 

Mr. Miter. We think it ought to be prevented and prohibited, 
Senator, by law, and I think a way can be found to do it if the 
present law isn’t adequate, and I certainly hope that your committee 
will give very serious consideration to that problem. 

Apparently there are areas there that can’t be controlled, and yet 
through which a great deal of money, union dues, is going into 
political campaigns. [I think the records of the campaign investigat- 
ing committee show that pretty clearly. 

Senator Coorrer. One other question, if I may, Mr. Chairman. 

Senator McNamara. Go ahead. 
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INDUSTRYWIDE BARGAINING 


Senator Coorer. On pages 18 and 19 you discuss the situation which 
I assume relates to industrywide bargaining. 

Isn’t it a fact that a large number of your large employers them- 
selves favor industry wide bargaining ? 

Mr. Harpenprook. | erhaps some of them do, but I would say most 
industrial employers do not favor industrywide bargaining. 

Senator Cooper. It is a fact some of the large corporations, I 
think, favor industrywide bargaining. 

Mr. Harvensroox. Yes. Some of the larger companies do engage 
in industrywide bargaining, and there are some smaller companies 
brought into such a bargaining unit. But that wasn’t brought about 
by volunt: ary conditions. It was brought about by the fact ‘that they 
were prac tically forced into it to protec t themselves against the power 
of the unions; ie defensive tactics. 

I don’t think that they are particularly happy with it. 

Senator McNamara. Thank you very much, sir. 

We assure you that your rec i Ay and conclusions will be 
given serious consideration by this committee. 

Mr. Harpensroox. Thank you very much, Senator McNamara. 

Senator McNamara. Off the record. 

(Off the record.) 

Senator McNamara. We will resume at 2 o’clock. 

(The text of S. 3227, and S. 3774, to which the witness referred, 
and the Department of Labor report follows :) 


29907 


[S. 3227, 85th Cong., 2d sess.] 


A BILL To amend the National Labor Relations Act, as amended, for the purpose of 
prohibiting compulsory unionism, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That paragraph (3) of section 8 (a) of the 
National Labor Relations Act, as amended, is amended to read as follows 

“(3) by discrimination in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discourage membership 
in any labor organization ;’ 

Seo. 2. Section 7 of such Act is amended by inserting a period immediately 
after “such activities” and striking out the remainder of the section. 

Sec. 3. Paragraph (2) of section 8 (b) of such Act is amended to read as 
follows: 

““(2) to cause or attempt to cause an employer to discriminate against an 
employee in violation of subsection (a) (3) ; 

Sec. 4. Section 8 (b) of such Act is amended by inserting “and” immediately 
after the semicolon at the end of paragraph (4), by striking out all of para- 
graph (5), and by redesignating paragraph (6) as paragraph (5). 

Sec. 5. Section 9 (e) of such Act is repealed. 

Sec. 6. Section 14 (b) of such Act is amended to read as follows: 

‘*(b) Nothing in this Act shall be construed as depriving any State or Terri- 
tory of the power to enact and enforce laws prohibiting the execution or appli- 

cation of agreements requiring membership, or nonmembership, in a labor or- 
ouiantion as a condition of employment.” 
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{S. 3774, 85th Cong., 2d sess.] 


A BILL To amend the National Labor Relations Act, as amended 


Be it enacted by the Senate and House of Representatives of the United Siates 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows: 

(a) By adding after section 15 of said Act the following new section : 

“Spc. 16. Nothing contained in this Act shall be deemed to make lawful any 
eontract, combination, or conspiracy in restraint of trade or commerce entered 
into between two or more labor organizations (whether or not affiliated with 
the same national or international organization) or between any individual labor 
organization and any employer or other person or persons, which contract, com- 
bination, or conspiracy if entered into by persons other than labor organizations 
would be in violation of the antitrust laws. Nothing contained in this Act or in 
the Act of March 23, 1932 (29 U. S. C. 101), shall be deemed to exempt from 
the application of the antitrust laws of the United States or of any State or 
Territory thereof, any employer, labor organization, or other person who be- 
comes a party to or engages or participates in any such contract, combination, 
or conspiracy in restraint of trade or commerce: Provided, however, That this 
section shall not be construed to limit or restrict the right to strike except as 
otherwise provided in this Act.” 

(b) By renumbering the present condition 16 of said Act as section 17, the 
present section 17 as section 18, and the present section 18 as section if. 


DEPARTMENTAL REPORT 


DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, March 11, 2958. 
Hon. Lister HILL, 
Chairman, Committee on Labor and Public Welfare, 
United States Senate, Washington, D. C. 

Dear Senator Hitt: This is in response to your request for the views of 
this Department on 8. 3227, a bill to amend the National Labor Relations Act, 
as amended, for the purpose of prohibiting compulsory unionism, and for other 
purposes. 

This bill, in effect, would establish a national “right-to-work” law. It would 
eliminate from the National Labor Relations Act the existing authorization of 
union-employer agreements which compel the payment of dues and initiation 
fees uniformly required of members of the union as a condition of an employee's 
continued employment. The union shop and other forms of union security pres- 
ently permitted thus would be prohibited by Federal law. 

This administration does not advocate, and is opposed to, Federal legislation 
of this type. While it is the policy of the Federal Government to permit agree- 
ments providing some union security, it recognizes that the States may negate 
this policy and prohibit such agreements. Under existing law, 18 States have 
adopted general bans on union security agreements; 4 others have chosen 
merely to restrict such agreements, and 4, after enacting restrictive or pro- 
hibitory legislation, have repealed their laws. In 4 States measures of this 
kind have been defeated by referendum. The effect of the proposed bill would 
be to impose on 30 of our States a policy adopted by only 18 and expressly 
rejected by the people or the legislatures of several of the 30. Under the pres- 
ent law, each State itself may consider the merits of this type of legislation and 
determine whether it should be adopted or rejected, The administration is not 
in favor of changing the National Labor Relations Act in this regard, and its 
legislative proposals would make no change in this situation. 

The proposed bill also provides that “Nothing in this act shall be construed 
as depriving any State or Territory of the power to enact and enforce laws 
prohibiting the execution or application of agreements requiring membership, 
or nonmembership, in a labor organization as a condition of employment.” This 
provision apparently would confer upon the States jurisdiction concurrent with 
that of the Federal Government in this area. Its enactment inevitably would 
result in a chaotic situation. While under the Federal law, as amended by this 
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proposal, an employer could be required only to reinstate employees in certain 
instances and reimburse them for lost wages, the States could authorize injunc- 
tion proceedings, suits by employees for lost wages and punitive damages, and 
even criminal prosecutions for violations. Inasmuch as the procedures and 
remedies available under the permitted State enactments and Federal law would 
not be mutually exclusive, more than one proceeding could arise from a single 
factual situation. Thus a party failing to gain satisfaction in one forum still 
could pursue his claim in another. The multiplicity of actions which would 
result clearly would not be conducive to industrial peace. 

It is my belief that the correction of irregularities and abuses which have 
been disclosed in the field of labor-management relations lies elsewhere than 
through the enactment of this type of legislation. There are many complex 
and interrelated problems involved in the improvement of Federal labor-man- 
agement relations laws. The comprehensive legislative proposals which the 
administration has recently offered to Congress, in our opinion, will raise the 
general standard of responsibility of unions and employers and at the same time 
keep the Government out of undesirable direct interference with union or em- 
ployer matters. These recommendations, as you are aware, include the strength- 
ening and improving of unfair labor practice provisions of law and of Federal 
criminal laws relating to bribery, embezzlement and other matters. The ad- 
ministration’s proposals deal broadly with protecting the interests of the indi- 
vidual worker in union affairs and safeguarding him against oppression. One 
of these proposals would prohibit coercive use of picketing to force an employer 
to recognize a union which the employees clearly do not want as their repre- 
sentative. The enactment of these proposals will provide corrective action 
where it is needed. 

For the reasons stated above I am opposed to the enactment of S. 3227. 

The Bureau of the Budget advises that there is no objection to the submis- 
sion of this report. 

Sincerely yours, 
JAMES T.. MITCHELL, 
Secretary of Labor. 


(Whereupon, at 12:15 p. m., the hearing was recessed until 2 p. m., 
of the same day.) 
AFTERNOON SESSION 


Present : Senators McNamara, Morse, and Yarborough. Also pres- 
ent: Senator Cooper, member of the committee. 

Senator Coorer (presiding pro tempore). The subcommittee will 
resume its hearings. 

The first witness is Mr. Theodore Iserman, attorney, of New York. 

Will you proceed, Mi. Iserman ? 


STATEMENT OF THEODORE R. ISERMAN, ATTORNEY, NEW YORK 


Mr. Iserman. Senator Cooper, if I may, Ull omit some of the bi- 
ographical material at the beginning of my statement. 

(The full statement of Mr. Iserman appears on p. 960.) 

Mr. Isprman. I wish to thank the subcommittee for inviting me to 
appear here and express my views. It has been my privilege to ap- 
pear a number of times as a witness before the committees of the 
Hfouse and Senate that have been investigating labor relations and 
proposed legislation in this field. 

I am pleased that one of the subjects in which you are particularly 
interested is the standing of individual employees in relation to unions 
that represent them or that seek to represent them. Too often, stu- 
dents of labor relations, including legislators, seek to find solutions 
that are fair to “both sides,” and by this they mean, on the one hand, 
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employers and their managers, and, on the other, unions and their 
leaders. Frequently overlooked are "employees, union members, and 
the general public. Often, the interests of all these elements are 
mutual, but just as often, and perhaps more often, they are not. What 
may be fair to unions and employers may in some cases be grossly 
unfair to employees or to consumers, or to both. 


RIGHTS OF EMPLOYEES 


I heartily recommend that you give most careful and sympathetic 
consideration to bills before you that attempt to protect the rights of 
employees. I refer to the Kennedy, Knowland, and McClellan bills. 
I shall not comment on them in detail because their sponsors have de- 
scribed them fully and have presented compelling reasons why Con- 
gress should adopt reforms on the subjects they cover. I shail com- 
ment on these briefly and shall discuss more fully far greater abuses 
of the rights of employees with which these bills do not deal. 

Some members of the subcommittee will recall that the Hartley 
bill, H. R. 3020, in 1947 contained a number of clauses to assure 
democracy in internal union affairs. Section 2 (11) (B) (vi) and 
section 8 (b) (8) provided for secret ballots after due notice and an 
open count of ballots on such questions as those involving fees, dues, 
assessments, fines, striking, and nominating and electing officers of 
local unions. It required elections at least every 4 years. The House 
adopted these clauses by a vote of about 3 to 1. Union leaders bit- 
terly opposed the clauses. Spokesmen for business, or most of them, 
seemed to consider the clauses, other than those on strike votes, to be 
none of their concern. 

The Civil Liberties Union had similar proposals before Congress 
at the time, but didn’t seem to press them too vigorously. At any 

rate, the Senate did not adopt similar clauses, and in conference the 
House yielded on them. 

Union leaders seem to oppose as bitterly most of the proposals now 
before you to assure democracy in labor unions and to protect union 
funds. They seem also to be threatening those who make the pro- 
posals. They denounce most provisions of the bills as unjustified 
interference with internal union affairs. None of these bills goes 
one-half or even one-tenth as far in regulating the internal affairs of 
labor unions as a multiplicity of State and Federal laws go in regu- 
lating the internal affairs of corporations and, in some cases, other 
organizations, including churches. And me ag ations have nothing 
like the power over their stockholders that the National Labor Rela- 
tions Act gives to unions over employees they represent, whether 
members or not. 


LABOR UNIONS SIMILAR TO PUBLIC UTILITIES 


The truth is that labor unions are much like public utilities. The 
Labor Board’s certification gives a union a monopoly in representing 
employees in a plant or even an industry. I am not suggesting that 
we should regulate the internal and external affairs of unions in the 
detail and with the strictness with which we regulate affairs of public 
utilities, but I do say that opposition to the extremely mild measures 


en 
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on which you are concentrating comes with poor grace from the men 
who exercise this monopolistic power. 

I say these are extremely mild measures and I wish to emphasize 
that view. They deal inadequately or not at all with the most im- 
portant abuses of the rights of employees. Other proposals you are 
considering would deprive employees of rights they now have. The 
suspicion will not down that the outcries of labor leaders against 
these bills and their authors, are insincere and are designed to con- 
vince Congress that in adopting the Kennedy, Knowland, or Me- 
Clellan bill it will have fulfilled its duty to act with courage and 
comprehension in enacting labor legislation. 


“RIGHT TO WORK” 


The most important right an employee can have is the right to 
work, and by this I mean the right to work without paying tribute 
to a union, whether that union’s leaders are honorable and dedicated 
men or crooks and racketeers, as too many seem to be. With our 
laws that fully protect employees in their organizing, any union that 
is worthy of the name should be able to depend on voluntarism in 
attracting members. 

Labor leaders try to justify compulsory union membership on the 
ground that all employees benefit equally from the services of the 
union as their collective bargaining agent and that employees who 
receive these supposed benefits without paying union initiation fees, 
dues and assessments are “free riders.” What this argument over- 
looks, and purposely overlooks, is that under Taft-H: irtley , as under 
the Wagner Act, a union that the majority of the employees designates 
has, by law, the exclusive right, even to the exclusion of the individual 
employee himself, to represent all the employees in the bargaining 
unit. The minority of the employees, and they may comprise 49.99 
percent of the unit, may not wish the union to represent them, or may 
wish another one to do so, Some may not wish to shuffle along in the 
lockstep of seniority. Others may not care for the way union officials 
spend dues money on themselves, in perpetuating themselves in office, 
or on politicians or policies the employees do not favor. Still others 
may not like the way the union spends the employee’s own earnings— 
on pensions that the employees, as youngsters or as people on the move, 
probably will never collect, on insurance they may not feel they need, 
on supplemental unemployment benefits that they, as people with 
steady work or long service, never will receive. These people may not 
want or need the kind of service the law forces them to ac cept. It is 
patently unfair not only to permit a union to force its unwanted 
services on employees but also to force these employees to pay for the 
services. No other country that purports to be a democracy does this. 


COMPULSORY UNIONISM 


There is no denying that our countenancing compulsory union 
membership has subjec ted untold numbers of employees to the control 
of dictators, racketeers, and hoodlums. And compulsory unionism, 
with compulsory payment of union dues that leaders use for political 
purposes, has given to union leaders political powers that few, if any, 
politicians feel they can overlook. 
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ae referring to politicians, I refer to them as I would to doctors 

r lawyers, practitioners of an honorable and respected profession. 

"C ongress will show real courage and real comprehension, and w - 
remove a cancerous growth from our democratic w ay of life if 
adopts S. 3227, a substitute S. 3001 and H. R. 10322, outlawing com- 
pulsory union membership. We should remember that both the 
Wagner Act and the Taft-Hartley Act forbade employers to dis- 
criminate against employees either to discourage or encourage union 
membership or activity. The proviso allowing compulsory unionism 
is an exception to the sound general rule. Congress ought to abolish 
the exception. 

POLITICAL EXPENDITURES 


I mentioned the political power of union leaders. ‘True, Samuel 
Gompers, the father of the A. F. of L., said many years ago that labor 
leaders could not deliver the votes of union members. But union 
officials who are politically ambitious or who are greedy for political 
power in place of more tangible loot, and their name is legion, have 
greatly changed their methods since Gonipers’ day. They now do far 
inore than merely endorse candidates, and they try, and try success- 
fully, to influence far more votes than merely the so-called labor vote. 

One source of their power is the National Labor Relations Act and 
its giving to unions exclusive control over employees and their wages, 
hours, and working conditions and the right to require dissident em- 
ployees to become members and pay dues against their will. 

A second source of their political power, ‘and it stems large ‘ly from 
the first, is vast sums of untaxed money. It is true that the Taft- 
Hartley Act forbids unions to make political contributions or e xpendi- 
tures. But Taft-Hartley’s prohibitions apply only to primaries and 
general elections involving Federal officials. The laws of only five 
States purport to inhibit political spending by unions in State elec- 
tions. All other States permit unions to spend, their funds freely 
in State and local elections, in electing party officials and in support- 
ing or opposing particular proposals, such as referendum on right- 
to-work laws. 

POLITICAL EDUCATION ACTIVITIES 


Perhaps more important yet, the Supreme Court has so interpreted 
the Taft-Hartley Act as to permit unions to spend tremendous un- 
taxed sums out of members’ initiation fees, dues, and assessments on 
political activities. The unions devote page after page of their thou- 
sands of newspapers and magazines to vilifying and abusing politi- 
cians they cannot control, praising to the skies the ones they can, and 
exhorting their readers to vote for one candidate as against another. 
Besides spending members’ dues on union publications, union leaders 
dip into bulging union treasuries to finance with untaxed funds other 
widespread political activities that many of _ members, if not the 
majority, may oppose. They do this the year round, week in and 
week out, on the radio and television and Suh other media that 
reach the general public whose votes they seek to influence. They do 
this in the guise of political education. 
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USE OF MANPOWER FOR CAMPAIGNING 


They have almost unlimited manpower, both paid and unpaid, to 
contribute to their favorites during campaigns and on primary and 
general election days. Their power over employees under the Na- 
tional Labor Relations Act enables them to command thousands of 
“volunteers” as well as stewards and other officials and other thousands 
of paid “special organizers.” These people ring doorbells, distribute 
political literature, make telephone campaigns, baby sit, provide trans- 
portation, watch at the ols, and do the hundred and one other 
things that an effective political campaign calls for. 

All these things union leaders do out of members’ initiation fees 
and dues. And to raise money that they cannot contribute directly 
to candidates for Federal office, they have formed political fronts, 
chief among which is the C ommittee on Political Education. Through 
these fronts, they raise millions of dollars, in the form of “voluntary” 
contributions, from employees whose very livelihood is largely in 
the union leaders’ hands. 


PROTECTION AGAINST USE OF UNION FUNDS FOR POLITICAL PURPOSES 


To protect union members against the use of union treasuries for 
political purposes, to correct the present unhealthy and dispropor- 
tionate concentration of power in the hands of a few men who repre- 
sent, or purport to represent, only a minority of our people, to free 
politicians of the constant threat of these men’s disfavor, and to 
create a healthier political atmosphere for our people as a whole, 
Congress ought to adopt effective legislation along the lines of 5. 
3048, taxing the i incomes of unions that take part or intervene in politi- 
cal campaigns in any way, directly or through political affiliates. 


STRIKE BALLOTS 


A right of working men and women that is of vital concern to them, 
and to the public as well, is the right to determine, on an informed 
basis, whether or not to strike. It is fairly standard procedure for a 
union to bargain for a while and then, before the employer has made 
his final offer, to obtain from employees authority to call a strike. 
Union leaders need this authority, they say, to fill their hands and 
bring pressure on the employer to settle on favorable terms, and they 
usually get the authority on that ground. The authority ordinarily 
is voted by a show of hands or a st: anding vote, rarely by secret ballot. 
As often as not, union leaders use the authority and actually call a 
strike without fully informing their constituents of the employer’s 
last offer. The power of the union is so great under the law that we 
ought to safeguard against abuse of that } power by providing by law 
for voting by : secret ballot on instituting or continuing strikes. And 
since all employees in the bargaining unit, not merely the union’s 
members, are bound by its acts, all should have the right to vote by 
secret ballot preceding call of a strike. It probably is true that in 
most cases employees will vote to reject the employer’s last offer in 
advance of an actual strike. They can always hope that the employer 
will increase his offer. I think that the provision would prevent 
strikes, inasmuch as the union leaders, faced with the possibility of 
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a strike vote, would not press demands that they felt were not too 
popular with the members themselves. Furthermore, preventing un- 

ranted and unnecessary strikes in even a few cases would make tak- 
ing secret ballots in all cases worthwhile. Of perhaps more impor- 
tance than ballots before a strike are those after a strike has begun. 
It is then that employees realize that the employer’s last offer was 
indeed his last one, and that they actually face the possibility, if not 
the probability, of a strike that may cost them more than they can 
reasonably hope to gain. Consequently, the National Labor Rela- 
tions Board or other agency should be directed, on the request of an 
employer or the Federal Mediation and Conciliation Service, to take 
secret ballots on the employer’s then current offer, at intervals of, say, 
not less than three weeks, after a strike begins. 


Incidentally, the administration made a proposal, a recommenda- 
tion along that line, in, I think it was 1954. 


VOTES OF REPLACED STRIKERS 


In my opening remarks, I said that some proposals now before 
Congress would take away from employees rights they now have. 
One of the most shocking of these proposals is in S. 3099, which 
would permit former employees with no job rights in a pl: int to 
vote in an election in which current employees would designate a 
union to represent them. It has always been the law that, when 
employees engage in an economic strike, the employer may replace 
them and they lose their status as employees. That was true under 
the Wagner Act and is true under Taft-Hartley. Under Taft-Hart- 
ley, those he replaces, no longer being employees, may not vote in 
Labor Board elections. The theory gained some currency that an 
employer could provoke a strike, hire replacements, call for a Labor 
Board election and trust the replacements to reject the striking union. 
The legal and practical pitfalls for an employer who might be so ill- 
advised as to try to follow this course, including back pay for 
employees he refuses to reinstate, make it likely that, instead of 
busting the union, he would wind up busting himself. However 
this may be, I doubt if there has been a single instance in which an 
employer actually adopted this Rube Goldberg device. And, in any 
event, a union can always avoid being “busted” in this manner by 
agreeing to terms that are attractive enough to lure replacements 
through its picket lines. I might add that people don’t go through 
picket. lines very willingly. 

Congress ought to reject this proposal outright. If it does not, 
it ought at least to substitute for the proposal one the administration 
proposed in 1953, providing that replaced strikers still may not 
vote but forbidding the Labor Board to hold an election within 4 
months after a strike begins. Another substitute, much fairer than 
the proposal in S. 3099, would provide that no employer could peti- 
tion for an election while a strike is in progress or until he had 
replaced at least half of his former employees. 


PROPOSAL FOR RECOVERY OF LOST WAGES DUE TO UNION UNFAIR LABOR 
PRACTICES 
I would like to speak of a bill that came to my attention after I 


drafted this statement, S. 3774, by Senator Thurmond, concerning 
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the losses to employees that unfair labor practices of unions cause 
the employees. If an employer’s unfair labor practice causes em- 
ployees to lose wages, the employees can recover back pay. But if a 
union, by violent picketing or some other unfair labor practice that 
does not involve the requiring of an employer to discriminate against 
employees, causes the employees loss of wages, they cannot recover 
it in an unfair labor practice case. I think that is something in the 
interest of employees that Congress certainly ought to correct so 
that if a man is kept away from work by violence of some sort, or 
something of that kind, he can recover from the union the wages 
that he loses. 


“SWEETHEART” CONTRACTS AND SECONDARY BOYCOTIS IN CONSTRUCTION 
INDUSTRY 


Now I would like to talk about another proposal in S. 3098, which 
takes away rights of employees. This would permit “sweetheart” 
contracts in the construction industry, under which employers and 
unions could enter into contracts recognizing the unions as employees’ 
bargaining representatives and requiring the employees to join the 
unions and pay dues to them, notwithstanding that the employees in 
a particular case never had chosen the union as their representative, 
unless the employees or some of them have the temerity to defy 
both the employer and the union by contesting the union’s status 
as their bargaining agent. 

Bad as this proposal appears by itself, ty becomes still worse when 
coupled with another, which appears in S. 3099. This would permit 
a union to engage in a boycott against secondary employers at a con- 
struction site in order to force a primary employer to recognize the 
union and to enter into a “sweetheart contract” with it under the pro- 
visions of 8. 3098. The employer, facing the choice of forcing his 
employees to join the union or going out of business, doubtless will 
chose the former; and the employees, facing the choice of going along 
or losing their jobs because of the boycott that S. 3099 would make 
lawful, doubtless in most cases will go along. It is notable that the 
boycott still would be legal, even if employees denied the union’s 
status and the Board conducted an election that the union lost. Con- 
gress ought to reject the two related proposals affecting the construc- 
tion industry. 


TESTIMONY OF RICHARD GRAY 


I might add here, after having heard my friend, Dick Gray, testify 
this morning, that I do not agree with him that this is designed only 
against allies. Ifa plumbing contractor, for example, had union peo- 
ple and an electrical contractor did not, they are not allies, they have 
no connection with each other or control over each other. But in 
order to organize the electrical contractor’s employees, the union could 
have a secondary boycott against the plumbing contractor, independ- 
ent employer though he might be and neutral though he might be. 

Futhermore, the same theory that Mr. Gray would apply here ap- 
plies to all secondary boycotts. In the automobile industry, for ex- 
ample, Senator McNamara, with which you are pretty familiar, the 
companies buy a great deal of parts from other companies. Well, if 
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one of the suppliers of the parts for General Motors or Ford or 
Chrysler happened not to be a union plant, or happened to have a 
union that was not in the UAW, then under Mr. Gray’s theory, the 
UAW could strike General Motors or Ford or Chrysler, as the case 
may be, in order to force them to bring pressure on the supplier to 
organize his employees. I make this comment because it is perfectly 
obvious that Mr. Gray’s theory, if it is valid at all, would make all 
secondary boycotts justifiable. 


“STRUCK WORK” CLAUSE 


S. 3099 would further weaken section 8 (b) (4) of the Taft-Hartley 
Act = permitting boycotts against secondary employers who con- 
tract or agree with a primary employer to do work the primary em- 
ployer cannot do because his employees are engaged in a strike “not 
unlawful under this act.” I agree with the late Senator Taft that 
there is no “good” secondary boycott. However, if Congress adopts 
a “struck work” clause, the clause should provide (i) that the strike 
must be authorized or approved by a union that the employer recog- 
nized when the strike began or that a certificate or order of the Board 
requires the employer to recognize ; S. 3099 does not have that qualifi- 

ation, as I read it, (ii) that no petition for certification by another 
union is pending; if there is a case pending for certification by an- 
other union, certainly there ought not to be a secondary boycott on 
struck work, (iii) that the strike not only is not unlawful “under 
this act,” as S. 3099 now says, but does not involve demands that 
the employer may not lawfully grant, is not in violation of a collective 
bargaining contract or otherwise unlawful, and (iv) that the striking 
employees of the primary employer are employees who normally 
would do the “struck work.” If the work is not work the striking 
employees normally would do, the secondary boycott against it should 
be unlawful. 

SECONDARY BOYCOTTS 


Far from weakening the so-called secondary boycott provisions of 
Taft-Hartley, Congress ought to strengthen them. The purpose of 
the great majority “of sec ondary boycotts is to force an employer to 
recognize a union, bargain with it, and, ordinarily, compel his em- 
ployees to join it and pay dues to it without their consent or even 
against their will. With all the protections employees now nave in 
organizing and all the prohibitions against employers’ interfering 
with the organizing efforts of unions and employees, there is no jus- 
tification now, if there ever was, for organizing employees “from the 
top down” as so many unions try to do with secondary boycotts. 

Besides engaging in secondary boycotts in order to force employees 
into a union, unions often engage in them in order to enforce demands 
that the union involved in the dispute, for any one of several possible 
reasons, cannot enforce by itself. The most common reason is ~~ 
the primary employer's employees are not sufficiently interested i 
the union’s demands to strike or to continue to strike to enforce em. 
The employer may be unable to grant the demands because the law 
forbids him to or because their cost is prohibitive. Whatever the 
reason may be, it is unfair for the union to induce employees of 
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secondary employers to strike or refuse to do their work in order to 
put pressure on the primary employer. This is unfair to the em- 
ployees of the secondary employer, to the secondary employer, who 
is neutral, and to the public, and it gives a tremendous advantage 
to the union over the primary employers in what should be a fairly 
equal economic struggle. 

Restraints of trade involving collusive arrangements between em- 
ployees of two or more employers are as much against the public 
interest as restraints of trade resulting from collusive arrangements 
between the employers themselves and should be subject to equally 
effective prohibitions. 

Congress has shown some solicitude for small business in the field 
of labor relations. This is quite proper, and it should show more, 
for rarely can a small business afford to defy a union. Small busi- 
nesses are the principal victims of secondary boycotts, and it is small 
businesses that ordinarily are least able to stand secondary boycotts. 
This is a further reason for strengthening section 8 (b) (4), not 
weakening it. 


DEFECTS IN SECTION 8 OF TAFT-HARTLEY ACT 


Other witnesses who have appeared before you, I believe, have gone 
into the details on the numerous defects—I think there are six in the 
present section 8 of the Taft-Hartley Act, such as coercion of sec- 
ondary employers, ambulatory picketing, permitting “hot-cargo 
clauses,” or enforcing them, allowing recognition picketing, and the 
proviso to section 8 (b) permitting the crossing of picket lines by 
individual employees, which has been perverted into a construction 
that employees may refuse in concert to cross picket lines, and the 
rulings that permit unions to engage in secondary boycotts in inducing 
prospective employees not to take jobs. I['ll not read what I have to 
say about these particular clauses, but will turn to the first full para- 
graph on page 20 of my statement concerning the enforcement of 
section 8 (b) (4). 

Senator McNamara (presiding). These sections, nevertheless, will 
be printed in the record as you have submitted them to us, unless you 
have objection. 

Mr. Iserman. I would like very much to have them printed, 
Senator. 

Senator McNamara. They will be so printed. (See p. 960.) 


ENFORCEMENT OF SECTION 8 (B) (4) 


Mr. IserMAN. Secondary boycotts are, in fact, restraints of trade, 
and the antitrust laws ought to cover them. 

If Congress does not make those laws applicable, it ought to au- 
thorize some public agency, presumably the General Counsel of the 
Labor Board, to institute proceedings on his own motion, without 
the filing of a charge by an interested party. 

Often, victims of secondary boycotts are so desperate that they can- 
not avoid acceding to the union’s demands before the Labor Board 
can act on a charge and are so fearful of a renewal of the boycott that 
they dare not institute proceedings under the act once they have 
capitulated. . 
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In the public interest, Congress should direct the General Counsel to 
institute proceedings on his own motion. 

Furthermore, the Board’s caseload is so great that it frequently 
cannot investigate a charge of secondary boycott and apply for an 
injunction until after pressure on the victim has become so great 
that he is forced to capitulate. 

Since the rules for issuing temporary injunctive relief would apply 
uniformly to petitions of the General Counsel and petitions of victims 
of the boycotts, Congress ought to authorize the courts to grant appro- 
priate relief on the petition of such victims. 


ORGANIZATIONAL PICKETING 


A subject closely related to the subject of secondary boycotts is 
organizational picketing. 

I have said that section 8 (b) (4) should forbid striking and picket- 
ing in which, notwithstanding that it does not demand recognition, 
the union pickets an employer’s place of business, ostensibly to orga- 
nize the employees, but more likely to force the employer to recognize 
it unlawfully. 

Whatever the union’s real object may be, the picketing, as the 


Labor Board has held: 


* * * exerts a coercive force upon the employees who prefer to work. Curtis 
Brothers, Inc. (119 NLRB No. 33 (1957) ). 

Any coercion of employees for organizing purposes, whether it be 
applied directly or through their employer, through picketing or 
through a product boycott, is, in today’s circumstances, completely 
anachronistic. 

The Mundt and McClellan bills—S. 3047 and S. 3618—forbid or- 
ganizational picketing but establish numerical standards that might 
prove impractical as a matter of administration. 

A provision along the lines of the Ives bill—S. 2927—probably 
would be preferable. 

This bill would make it an unfair labor practice for a union to 
picket for organizational purposes if— 

(a) another organization has been certified as the represent- 
ative of the employer’s employees within the preceding year; 

(6) the Labor Board has held an election without certifying 
a union in the preceding year; or 

(c) another union or the employer has filed a petition for an 
election. 

The prohibition of organizational picketing should appear in sec- 
tion 8 (b) (4). It should apply to all such picketing if another 
union or the employer has filed a petition under section 9. 

It should amend section 9 so as to permit the employer to file a 
petition regardless of whether or not the picketing union has de- 
manded recognition. 

Here, if I may, I would like say that Senator Mundt’s bill, S. 76, 
would cover, I think, all of the situations I have raised concerning 
secondary boycotts, product boycotts, strikes for recognition, and or- 
ganizational picketing; and I heartily recommend that you give it 
your careful and most serious consideration. 

Senator Morse. Don’t you mean the Curtis bill ? 

Mr. Iserman. That is right, I’m sorry, the Curtis bill, S. 76. 








esteem ina casemate 
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STATES’ JURISDICTION 


A proposal that has a certain superficial appeal is to cede to the 
jurisdiction of State agencies cases over which the National Labor 
Relations Board could take jurisdiction, but which it declines to 
handle, ordinarily because the effect on commerce is slight. 

But, on second thought, you must realize that such a provision 
would, in effect, condemn small businesses and their employees to the 
unfair and one-sided Wagner Act, without any of the protections, 
meager though they may be, of the Taft-Hartley Act. 

This follows from the fact that most of the few States—I think 
there 10 or 12—that have labor relations acts, such as the New York 
and Pennsylvania acts, are modeled after the original Wagner Act. 

Of the Wagner Act, George Meany, on March 3, 1953, testifying 
before the House Committee on Education and Labor, said: 


It is my opinion that the Wagner Act went over a great way on the side of 
labor * * *, 


He said further: 
I am frank to admit that the Wagner Act went all the way on our side. 


Nearly 11 years of the Taft-Hartley Act show that changes it made 
in the Federal law, as far as they went, were sound and, generally 
speaking, were fair to employees, unions, employers, and the public. 

It is difficult for me to understand why we should turn back the 
clock by subjecting small business and employees of small business 
to the unfair and, as Mr. Meany said, wholly one-sided provisions of 
the so-called Little Wagner Acts. 

Not only do the Little Wagner Acts fail to protect employers, em- 
ployees, and the public against any unfair labor practices of unions, 
but they fail to provide many improvements Taft-Hartley made in 
representation proceedings. 

The latter are important to both employees and employers, and 
probably are among the Taft-Hartley provisions to which unions ob- 
ject least. 

Let us mention some of them: 


REPRESENTATION PROVISIONS OF TAFT-HARTLEY ACT 


Petitions by employers, as well as by unions and employees, for 
representation elections ; excluding supervisors from bargaining units; 
providing for decertification and deauthorization elections; protection 
of the rights of professional employees through Globe-type elections; 
protection for craft unions; prohibition of gerrymandered bargaining 
units by limiting use of the “extent of organization” doctrine; aboli- 
tion of prehearing elections; abolition of card checks, sometimes with 
forged or coerced signatures, in lieu of secret ballots in determining 
the wishes of employees; limiting frequent elections; separate bar- 
gaining units for plant guards; equal treatment for independent and 
affiliated unions; fair runoff elections; and the filing requirements of 
the Taft-Hartley Act. ' 

For the most part, these are great improvements over the Wagner 
Act, but they would not be available to employers and employees 
whom you would relegate to the provisions of little Wagner Acts. 
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PROPOSALS CONCERNING FEDERAL-STATE JURISDICTION 


The best solution might be to direct the National Labor Relations 
Board to assert the full extent of its jurisdiction and to provide it 
with funds and facilities with which to do so. 

Another alternative would be for Congress to adopt some such pro- 
posal as 8. 337 and H. R. 3. 

These provide that Congress, in adopting legislation in a particular 
field, would be deemed to have preempted the field to the exclusion 
of State legislation only if Congress expressly declared its imtention 
to preempt the field or if the State law on the same sub yject were in 
conflict with Federal law. 

In overruling all precedent and holding, in National Labor Rela- 
tions Board v. Johns & Laughlin Steel Corporation (301 U. 
(1937) ), that the commerce clause of the Constitution gives Congress 
authority to regulate industries “aifecting” interstate commerce, the 
Supreme Court probably made a greater change in the form of our 
government than the people ever did by amending the Constitution. 
And in applying the preemption doctrine broadly and indiscrimi- 
nately over a wide range of subjects, the Court has made that change 
still greater. 

Congress should give to the Constitution the meaning the Found- 
ing Fathers meant it to have ~ the meaning that the Court, itself, 
held time after time that it had, or, at the very least, declare that, by 
enacting a law, Congress does dot automatically invalidate all State 
laws on the same subject, regardless of whether or not the State law 
is inconsistent with the Federal law. 

If this subcommittee does not have authority to report a general 
clause having this effect, it should report one applying only to the 
Taft-Hartley Act. 


ANTITRUST LAWS 


I doubt if any greater or more pressing domestic problem confronts 
our country than ‘the monopolistic power of labor unions, particularly 
in the great mass-producing industries such as steel, automobiles, rub- 
ber, « oal, and many others. 

Since one union represents virtually all the employees in each in- 
dustry, in negotiations with the employers, whether joint or separate, 
it can exert tremendous pressure for higher wages and fringe benefits, 
regardless of productivity, and thus increase costs. 

Each employer can be virtually certain that the union will impose 
on his competitors terms substantially identical with those it imposes 
on him. Most employers, regardless of how big they may be, know 
that by reason of the privileges and advantages our laws bestow on 
unions, none of them is a match for the union with which it deals. 

As a result of these factors, there is less resistance than there other- 
wise might be—and that I think there ought to be—to increases in 
labor costs that increases in productivity do not justify; and there 
are, in consequence, inflationary price interests that injure everyone. 

There could be no better evidence of the tremendous e “onomic power 


of unions than their continuing to force wages and prices up duri Ing 


the current recession. 
I wish to express the view that one of the other witnesses, Mr. Har- 
denbrook, expressed this morning: 
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INDUSTRYWIDE BARGAINING 


That industrywide bargaining is bad; and that employers, gener- 
ally, engage in it not because they want to, but. because they are forced 
to deal with the same union, the same monopolistic union; and to pro- 
tect themselves against whipsawing, it becomes necessary at times for 
them to join together and bargain together with the union. 

When the giants of industry must bow to the dictates of the great 
labor monopolists, it goes without saying that small employers are 
virtually at the mercy of union leaders. 

I believe that Senator Murray, a few years ago, in one of his reports, 
recognized that fact, speaking about small employers being caught up 
in the maelstrom of the labor movement, and helpless to protect “them- 
selves. 

Our laws foster and protect in the labor field not only dangerous 
monopolies, but also restraints of trade that are is injurious to our peo- 
ple as any that our antitrust laws forbid employers to engage in. 

As the Supreme Court applies the law, unions may, with impunity, 
fix prices, divide markets, limit output, engage in all kinds of feather- 
bedding, require pay for work no one does, restrict the use of new and 
improved machines, methods and techniques, and engage in other re- 
straints, so long as they do not do so in collusion with employer 
groups. United States v. Hutchinson (312 U.S. 219 (1914) ) ; Allen- 
Bradley v. Local Union Number 3 (325 U.S. 797 (1945) ). 

And, even in that event, the Supreme Court so construes the Norris- 
LaGuardia Act as to make it virtually impossible to prove a case 
against a union. United States v. Carpenters (330 U.S. 395 (1947) ). 

I have little hope that this year Congress will be able to deal ade- 
quately with the antitrust problems in the labor-management field. 

I think, however, that it 1s imperative that you keep these problems 
before you. The conclusion is inescapable that, unless we break the 
monopolistic strangleholds that great international unions have on our 
industries, with power to paraly; ze them at will, we shall surrender to 
a relatively few powerful men control over the economic well-being 
of all of us. 

I wish to mention briefly a number of minor changes in the Taft- 
Hartley Act the need for which is clear. 


FREE SPEECH 


It seems clear that Congress intended the “free speech clause,” 
section 8 (c), of the Taft-Hartley Act to apply in representation 
cases as well as in unfair practice cases to statements of unions and 
employers. 

The Board, however, has held that it guarantees the right of free 
speech one in — labor practice cases see: General Shoe C orpora- 
tion (77 N. L. R. B. 124), that the Board decided, I think incor- 
rectly, in 1948, 

I think that Congress should overrule the Allied Mills doctrine, 
in which the Labor Board held that the employers and unions must 
bargain on subjects not included in their collective bargaining con- 
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tracts, notwithstanding that the contracts presumably are for a fixed 
term. 

The Board’s rulings defeat this object. S. 3099 would correct these 
rulings. 

I strongly recommend that you adopt this provision of S. 3099. 


DISCLOSURE OF INFORMATION 


The Board has gone far in requiring employers, but not unions, to 
disclose ¢ onfidential information in b: argaining. 

If, in the employer’s judgment, he cannot afford to grant a union’s 
demands or he cannot grant them and remain competitive, then the 
Board requires him to ‘disclose to the union the basis for his belief. 

There is no more justification for requiring an employer to prove 
by his records that a union’s demands will “break” him than for 
requiring a union, if it claims the employer pays “starvation wages,” 
to disclose its members’ family budgets. 

Many factors other than current profits affect an employer's ability 
to pay. These include, among others: 

The — to which he must use profits to expand a plant or build 
a new one, creating new jobs, or to rehabilitate or modernize a plant 
to make it mainte to meet depreciation, obsolescence or deple- 
tion costs on plant, machines and equipment that exceed those the 
income tax laws allow; to pay off debts or anticipate their maturity 
dates; to adjust inventories, to develop new products, prepare to make 
them, develop a market for them, distribute them and pay expenses 
while sales build up to the break-even point—if they ever do—and to 
pay dividends to compensate stockholders for the use of their money 
or to attract new capital. 

Forecasting the extent to which a company can spend current 
profits now, in the form of wages or other outlays, is always a matter 
of judgment and one on which, even after the employer had made 
full disclosure, he and the union in all probability would disagree. 

An employer should not have to disclose to a union that deals with 
the employer’s competitors intimate details of his business. 

Employers and unions, in the course of their bargaining, normally 
disclose a great deal of information, but each should be allowed to 
determine, in the light of all the circumstances, what it will disclose 
and what it will not. 


APPEALS IN REPRESENTATION CASES 


When the Labor Board rules against a wnion in a representation 
case, the union cannot get judicial review of the ruling. 

When the Board rules against an employer, he can get judicial re- 
view only by refusing to bargain if the union wins, going through 
an unfair practice case and petitioning for review of the Board’s 
order. 

The act should permit appeals directly from decisions in represen- 
tation cases, with appropriate safeguards against dilatory and frivo- 
lous appeals. 

I may say that many of my friends who are representatives of 
unions agree with me on this proposal. 
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CONFIDENTIAL EMPLOYEES 


H. R. 3020, in 1947, excluded from the coverage of the act, as well 
as supervisors, such employees as labor relations personnel, employ- 
ment and time-study people, and confidential employees, such as cost 
estimators, development engineers, pricing specialists and secretaries 
to officers and executives. 

House Report No. 245 in 1947 explained the importance, not only 
to good labor relations but to competitive enterprise, of employers’ 
having, not subject to influence or control by a union that represents 

other employees and that deals also with competing firms, such people 
as these. 

Congress should adopt the language of H. R. 3020 on this subject. 

It is just as fair as prev enting the employer from having control 
over the confidential employees of unions in their headquarters. 


CONCLUSION 


I have heard it said that Congress will not enact comprehensive 
labor legislation this year because time is not available for the study 
such legislation would require. 

I question the validity of this view. The House and Senate have 
been investigating defects in the Wagner Act and its successor, the 
Taft- Hartley Act, for many years. 

In 1939 and 1940, the Smith committee in the House conducted ex- 
haustive investigations and issued a comprehensive report. The 
House passed a bill. 

In 1946, after hearings, both branches of Congress passed the Case 
bill, which the President vetoed. 

The hearings in 1947 that preceded enactment of the Taft-Hartley 
Act showed many of the abuses that this act, in its final form, did not 
deal with. 

The bill that the House adopted by an overwhelming majority, 
with the majority of the Members of each party voting for it, covered 
most of the abuses. 

A veto of any effective legislation was virtually certain. The Sen- 
ate, while probably able to pass the House bill, would not have been 
able to override a veto of so comprehensive a measure. Consequently, 
the final conference report omitted many provisions the need for 
which was clear. 

In 1948, the Joint Committee on Labor-Management Relations 
held extensive hearings. 

In 1949, when the Senate considered the Thomas bill and the Taft 
and Smith amendments thereto, and the House considered the Lesin- 
ski bill and the Wood substitute therefor, there were still more hear- 
ings and reports. 

And so it was again in 1953 and 1954. 

And now we have the McClellan hearings and your own hearings. 


NEED FOR REFORMS 


The need for the reforms I favor has been clear for years. 
The evidence of that need has become more and more massive. The 
facts that successive investigations have uncovered still are facts. The 
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reports are still available. They have not caeeeerns with each 
passing C Ongress, and many Members of the Senate and the House 
and of their Committees on Labor are fully familiar with the reports 
and with the facts. 

Further evidence of the need for the reforms I have mentioned will 
merely be cumulative. And further delay will merely make the re- 
forms more difficult to adopt as labor leaders, with the help of exist- 
ing laws, become more powerful politically, more arrogant, and more 
demanding. 

In these circumstances, I submit that Congress, if it disclaims abil- 
ity to act intelligently and responsibly on a comprehensive labor bill 
now, is being unduly modest. 

Thank you. 

Senator McNamara. Thank you, Mr. Iserman. 

I wanted to say to you that Senator Goldwater, who was partic- 
ularly interested in your testimony here today, was unavoidably de- 
layed, otherwise he would certainly be here. 

‘You start out in your presentation, sir, by indicating that you are 
particularly concerned with the individual employee, “and I take it 
that that applies all through your testimony, or is some of your testi- 
mony directed at international unions, rather than at the local union 
level ? 

CONTROL OF INTERNATIONAL UNION PRACTICES 


Mr. Iserman. I think, Senator, it is fair to say that that part of my 
testimony that deals with monopolistic practices of labor unions is 
directed primarily at the international unions. I think they should 
have less control over the locals, at least over those employees of sepa- 
rate employers than they now have. I don’t want to create a wrong 
impression. I think it is perfectly proper that all the employees of 
General Motors have one bargaining agent. I think it is perfectly 
proper that all the employees of U nited States Steel have one bar- 
gaining agent; and I think it is perfectly proper that all the em- 
ployees of Beth Steel have one bargaining agent. But I don’t think 
that there ought to be occlusion or monopoly control over the em- 
ployees of I Inited States Steel, Beth Steel, and all the other com- 
panies in the steel business. 

Senator McNamara. I think we recognize that distinction in your 
testimony. 


CONTROL OF DEMOCRACY IN INTERNATIONAL AND LOCAL UNIONS 


When you refer to “undemocratic unions,” do you have in mind gen- 
erally the practices of international unions, rather than local unions, 
or both ? 

Mr. Iserman. Both, Senator. I think that there are a lot of un- 
democratic practices in both international and local unions. There 
are so many local unions that have thousands of members, and have 
union halls that will hold only a few hundred. 

Senator McNamara. So your remarks in that regard are general 
and apply to both local unions and international unions? 

Mr. Iserman. Yes, sir. 


Yer 
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POLITICAL POWER OF UNION LEADERS 


Senator McNamara. On political expenditures, you say, 


I mentioned the political power of union leaders. True, Samuel Gompers, 
the father of the A. F. of L., said many years ago that labor leaders could not 
deliver the votes of union members, but union officials who are politically am- 
bitious or who are greedy for political power in place of more tangible loot, 
and their name is legion, have greatly changed their methods since Gompers’ 
day. 

I don’t exactly get what you are referring to, and as far as I am 
concerned, | don’t know that their name is legion. Would you care 
to name some that you have in your mind for “the record, for the in- 
formation of the committee ? 

Mr. Iserman. I think that most of the great union leaders are very 
much interested in political power. Mr. Me any has said that you have 
to have political power, that the struggle now is in the politic al field. 

Mr. Reuther has said that you have to elect, these people, it doesn’t 
do any good to go to Congress and lobby or to go to Lansing and 


lobby. You have to have the men there who are on your side, who are 
responsible to you. 


MICHIGAN POLITICAL SITUATION 


There are thousands of union leaders, in local unions and inter- 
national unions, that hold political office, particularly in the political 
parties. In your own State of Michigan, Senator, I doubt if a man 
could be a committeeman or hold political office in the Democratic 
Party without the approval of the UAW. I doubt it. 

Senator McNamara. Well, you are ian to your opinion. 

Mr. Iserman. Recently, the UAW did permit a nonunion man to 
be named to a party office in Michigan, but they permitted it, and it 
wasn’t against their will. 

Senator McNamara. It couldn’t have been done without their con- 
sent, I’m sure, according to your testimony. 

Mr. Iserman. I agree with you thoroughly. It could not. 

Senator McNamara. You are not agreeing with me. This is your 
testimony. I’m agreeing with you only to that extent. I want the 
record to so show. 

Now, for clarification of the record, then, what you are referring 
to in this phrase that their name is legion is the Reuther-Meany type 
of leader ? 

Mr. Iserman. No, it is true all the way down the line, through the 
ranks. 

Senator McNamara, It is true of all union leaders? 

Mr. Isrrman. No, I do not say that it is true of all union leaders, 
but thousands of them, committeemen, local union presidents, stew- 
ards. You run the roll of the hierarchy of the Democratic Party in 
Michigan, and you will find out what I mean. 

Senator McNamara. Let’s take Neil Staebler as an example. What 
union is he connected with? He is the State chairman in Michigan. 

Mr. Iserman. He wouldn’t be without the union’s permission. 

Senator McNamara. Oh, he had to have permission. Does this 
take care of it? 

Mr. Iserman. He would have to have approval; yes, sir. 
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Senator McNamara. Oh, I see. That is a little bit thin, isn’t it? 

Mr. Iserman. I don’t think so. I think it is very thick. 

Senator McNamara. You can’t prove that Neil Staebler has the 
approval of the UAW. We'll have to accept your statement. I as- 
sure you, he needs nobody’s approval, even the approval of the board 
of commerce or the Detroit newspapers, or the approval of anybody 
else. He is quite an independent character, I can tell you. 


USE OF UNION FUNDS FOR POLITICAL PURPOSES 


Now, in your statement you say: 


These people ring doorbells, distribute political literature, make telephone 
campaigns, babysit, provide transportation, watch at the polls, and do the hun- 
dred and one things that an effective campaign calls for. 

Aren’t these things that are generally done by people who are inter- 
ested in politics ? 

Mr. Iserman. Yes, sir, but unions are doing these things with 
members’ money. That is my point. 

Senator McNamara. They should be prohibited from doing these 
things? 

Mr. Iserman. From doing these things with the members’ money, 
yes, sir; with the union money. If they are going to do it, their in- 
comes ought to be taxed. 

Senator McNamara. You have in mind that other people should 
do these things, but not the members of the union. 

Mr. Iserman. It is perfectly all right for the members of the 
union to do them, but what I am saying is that the unions ought not 
to spend initiation fees, dues, and assessments on political ac tivities. 
They ought to use that money for the purposes of promoting the 
welfare of the employees in the plants. 

Senator McNamara. Outside the political field ? 

Mr. Iserman. Yes. 

Senator McNamara. You do think, however, that it is perfectly 
all right for other than unions to operate in these fields, I take it? 

Mr. Iserman. No, I don’t say that it is proper for organizations 
that are set up for a particular purpose to go beyond their field and 
use the members’ money for other purposes. 

Now, you want to make this distinction, too, Senator, that the 
National Labor Relations Act gives to unions a great deal of power, 
provided a bare majority of employees pick th: at union. Also, the 
union can force employees who are dissidents to join it through a 
union shop contract and to pay dues. 


REGULATION OF ORGANIZATION HAVING STATUTORY POWER 


I think there is a big difference between saying that an organiza- 
tion with that statutory power should not be regul: ated to a greater 
extent than some purely voluntary organizatiou that has no mon- 
opoly, has no legislative authority. A church, for example, may do 
a great deal of work, and it may engage in some political activity. 
But there is no law that says that bec ‘ause a majority of the people 
in the community prefer a Presbyterian church, for instance, that the 
Presbyterian Church is the only one that can get them to heaven. The 
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Presbyterian Church, if it had that power, ought not to be able to 
use the members’ money for other purposes. It is as simple as that. 

Senator McNamara. The National Labor Relations Act also pro- 
hibits unions from using this money that you are talking about, 
doesn’t it? 

Mr. Iserman. Very ineffectually. 

Senator McNamara. I beg your pardon ¢ 

Mr. Iserman. Very ineffectually. They spend hundreds of thous- 
ands—probably millions—of dollars. In your own State again, 
Senator, in 1956, the November issue of the UAW —I wish you would 
take a look at it. Eighty percent of that paper was devoted to 
politics. The whole front page had huge headlines. I think it says, 
“Vote for Adlai and Estes.” All the way through the paper, column 
after column, headline after headline, was favorable to Adlai and 
Estes and knocking Ike and Dick. 


UNION NEWSPAPERS 


Senator McNamara. Did you just read the union papers? 

Mr. Iserman. I have one right here. 

Senator McNamara. Will you let me ask you the question? Or do 
you want to continue / 

Mr. Iserman. Yes, here is one right here. 

“Labor”—that is the Railway Union’s paper: 

Kind of man to elect to Congress, Ninth of a Series: Senator Yarborough. 

This is a regular feature of the magazine. 

Senator McNamara. Let me ask you the question I was trying to 
put to you, if you are through: 

Did you, by any chance, read any of the other papers that were not 
union papers during this same period ? 

Mr. Iserman. Yes, l read a great number of them. 

Senator McNamara. Didn't you find them endorsing people for 
political office, too ? 

Mr. Iserman. Not with the money of captive members. 

Senator McNamara. Oh, I see. 

Mr. Iserman. Not with money of people who were forced to join 
the organization in order to hold a job. 

They did this with the money of people who bought the papers vol- 
untarily. 

Senator McNamara. Bought the papers voluntarily. 

Mr. Iserman. There is a big difference between a paper of general 
circulation and a paper that is published with the money of members 
who may be captives of the union. 

Mr. McNamara. Yes. Well, the papers that were owned by stock- 
holders who might disagree with the endorsement of the daily news- 
papers are affec ted in about the same manner as the members of the 
unions who might disagree with the action; are they not? 


POLITICKING BY UNION PAPERS 


Mr. Iserman. Senator, I think the union papers go in for a great 
deal more politicking than any other kind of newspaper in the U nited 
States. They are at it day in, day out; year in, year out; week in, 
week out, 
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It is a continual brainwashing of knocking Ike and Dick and prais- 
ing a man that they favor. 

‘You see a great deal of new spapers, I am sure. I see a great deal 
of newspapers. I think there is a great deal more politicking being 
done in union newspapers than there is in other than the Democrat’s 
paper in Washington and the Republican’s paper. 

Senator McNamara. Which is quite evil, too; in your estimation. 

Mr. Iserman. Don’t put words in my mouth, please, sir. 

Senator McNamara. Well, you can spit them out. You do a pretty 
good job. 

I think you will find, when it comes to brainwashing, that the daily 
papers—you mentioned in the State of Michigan, and I'll discuss it 
in that category with you, sir—do a greater job of brainwashing people 
than the weekly or monthly issues of the labor papers. 

I can cite you chapter and verse, if you are really interested in it- 

I can cite you immediately an example of an election just a few 

ears back, where one of the papers in the city of Detroit had a front- 
ailas editorial, and it predicted, on the eve of election, that blood 
would flow in the streets if the Democratic nominees were elected. 

I don’t think you can cite me anything in the labor papers that will 
equal that. 

That. was one of our greatest newspapers of the country. 

Mr. Iserman. Oh, Senator; that is mild. 

Senator McNamara. That may be mild, but—— 

Mr. IserMan (interrupting). You ought to read some of these 
union papers. 

Senator McNamara. Maybe I should, because 
them what you apparently do. 

I think that is all the questions I have. 

Senator Morse, do you have any questions? 

Senator Morse. Mr. Iserman, the April 30 issue of the Washington 
Post purports to quote from a statement you made in a speech before 
the United States Chamber of Commerce as follows: 


I don’t read out of 


STATEMENTS BY MR. ISERMAN ON UNION POWER AND COMPULSORY 
BARGAINING 


“This power today,” Iserman said, “constitutes a more immediate threat to 
our way of life than does the military might of Soviet Russia, with its sputniks, 
ballistics missiles, and nuclear weapons. Against the Russian threat, we have 
the deterrent of immediate massive retaliation. But against the growing powers 
of labor leaders in political and economic spheres, and the continued use of 
those powers to take us farther and farther along the road to an odd mixture of 
socialism and fascism, we have no such defense.” 


My question is: 

Is that an accurate quote from your speech / 

Mr. Iserman. Yes, sir. 

Senator Morse. In your little booklet entitled, “Changes To Make 
in Taft-Hartley,” which was printed in 1953, you say, on page 58: 

Bargaining is essentially a voluntary process. The right to refuse to bargain 
at all is fundamental. Compulsory bargaining is self-contradictory, but that is 


what the labor act tried to create, and what the Taft-Hartley Act tries to per- 
petuate. [Emphasis added.] 


That is a correct statement of your point of view on that subject? 
Mr. Iserman. Yes, sir. 
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Senator Morse. Would I be correct in inferring that the recom- 
mendations that you make before the subcommittee today for labor 
legislation are bottomed in part on the philosophy set forth in this 
quotation from your chamber of commerce speech and your statement 
on page 58 of your booklet referred to ? 


COMPULSORY BARGAINING 


Mr. Iserman. I still think that compulsory bargaining is a contra 
diction in terms, because, in order to bargain, you ‘have to have alter- 
natives to go on. 

You can go to Macy’s or you can go to Gimbel’s, but if I have to go 
to Macy’s and no place else, my ability to bargain is greatly limited. 

Senator Morse. Let me restate my question. I wasn’t interested in 
your reasons for your statement. 

I set forth these two quotations to make certain as to whether or not 
they are accurate quotations. 

Then I wanted to know if those two quotations would justify my 
inferring that they represent a philosophy, economic and political, on 
which you bottom your recommendations for legislation to this sub- 
committee today. 

Mr. Iserman. They certainly reflect two facets of my philosophy. 

I wouldn't say that they embodied my whole philosophy. 

Senator Morsr. If these are parts of his philosophy, Mr. Chair- 
man, [ wouldn’t want to hear any more than that. 

That is all I have to say. 

Senator McNamara. Are there any more questions? 

Senator Coorrer. I would like to ask these questions on the same 
point we are discussing: 


USE OF UNION FUNDS FOR POLITICAL PURPOSES 


Do you draw any distinction between the use of union funds, say, 
for publications, which express support or opposition to a party or 
a candidate, and the use of funds for contributions to a particular 
candidate or a party, or to the payment of working at the polls for 
a particular candidate or party ! 

Mr. Iserman. No; I don’t think there is a valid distinction between 
those things, Senator Cooper. I think that a contribution directly 
toa candidate or to his committee is in the same class as hir ing workers 
to go out and canvass for him, or in the same class as devoting all of 
& newspaper to lauding him and to urging people to vote for him. 
I think it is of the same character. 

Senator Cooper. It seems to me there is some distinction. I'll give 
you my own ideas on it: 


DISTINCTIONS IN USE OF UNION FUNDS 


In the first case there is the use of funds to present arguments, 
which you may think good or bad, or I might think good or bad, to 
the union members, but which still leaves to them their choice as to 
what they want to do. 

In the second case, it seems to me there is a direct application of 
funds by contribution to a candidate or a party which they can make 
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use of without question as to their own gain or benefit. That seems 
to me to apply also in the case of work. 

It seems to me that one is an effort to bring to the union members 
the views of the union leaders or of the union itself and their repre- 
sentatives, and the other leaves choice, at. least. 

The other is an application of the power of the union. 

Mr. Iserman. My trouble is I don’t object. to unions doing these 
things. What I object to their doing is doing them with the mem- 
bers’ dues, which are tax free. 

Senator Coorrer. I understand that is the point. 

You say you don’t think there is any distinction between the right 
to express views and the right to influence ideas, other people’s ideas, 
if you can, with the validity of their views, as some publications do; 
and the situation where there is a direct application of money ? 

Mr. Iserman. I don’t think there is much difference between the 
UAW spending $20,000 or $50,000 for an issue of its newspaper, the 
Automobile Worker, all of which is devoted to promoting the can- 
didacy of Stevenson and Kefauver, and putting the same amount of 
money into their campaign funds. 

Senator Coorrr. If you had ever been a candidate, you would see 
some difference. 

Mr. Iserman. I have been a candidate, but not a successful one. 

Senator Coorrr. I have had it both ways. I don’t remember that 
I have ever had the advantage of these expenditures. 

Mr. Iserman. Yes; I understand. 


RIGHT OF FREE SPEECH 


Senator Cooprr. And so it seems to me that there is a distinction, 
although I do not want to keep repeating it, and there is a right of 
speec h and expression for the purpose of influencing and affecting 
people’s minds and decisions. 

Mr. Iserman. I think we all have the right to do it, but I think that 
they ought to raise the money by which to do it out of voluntary con- 
tributions and not out of the dues and initiation fees that so many 
pay involuntarily. 

You have got to remember that in the Labor Board elections over 
the last 20 years, about one-third of the people if not more than one- 
third have voted against the unions representing them. 

Senator Cooper. Well, there is always an effort made to influence 
opinion before elections as well as at the election date; but as I said 
before, there is quite a difference. 

Mr. Iserman. I reserve the right to disagree with you but I respect 
your viewpoint, sir. 

Senator McNamara. Senator Yarborough ? 


REQUEST FOR LIST OF WITNESS’ CLIENTS 


Senator Yarsoroveu. Mr. Chairman, I would request that the 
witness please file with the subcommittee a list of his clients. 

Mr. Iserman, would you file a list of the clients for whom you 
are on a regular retainer and also all the clients that you have repre- 
sented in any labor matters within the past year ? 
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Mr. Iserman. Senator, I do not think that is relevant. I am not 
appearing here for any client. I believe a number of my clients might 
even disagree with quite a few of the things that I have said. 

Senator YarsorouGH. Well, I am asking if you will file such a list. 

Mr. Iserman. If I am directed by the subcommittee, but I do not 
think that I should be required to file such a list. 

Senator YaproroucH. I request of the chairman that the wit- 
ness 
Mr. Iserman. Senator, I am not speaking for any client and as I 
said some of my clients might very well disagree with some of the 

things that I have said. 

I came here at the invitation of the subcommittee and I do not think 
that it is fair to ask me to file a list of my clients or bring my clients 
into it one way or another. 

Senator Yarsoroucu. Mr. Chairman, I would like to request that 
Mr. Iserman file a list. of all of the clients for which he is on regular 
retainer; also a list of all clients that he has represented on labor 
matters, 





ACTING CHAIRMAN’S RULING 


Senator McNamara. Well, I am here of course as acting chairman 
of this subcommittee and that puts me in a position where it is a little 
bit hard for me not to accept the viewpoint of the witness as regards 
his point that he has appeared at the invitation of the committee. I 
believe that the record is clear on that point, and I would suggest that 
you leave it that way. 

Senator Yarsoroucu. Mr. Chairman, it is only a supplementary list 
in any event, it is a matter of advertisement and I think that the 
witness in some of the statements that he made in his statement should 
not try to conceal his clients. Those were voluntary statements. 

Senator McNamara. The Chair would be glad to ask the witness 
if he will volunteer to furnish the list at the request of the Senator. 


REFUSAL OF REQUEST 


Mr. Iserman. No. It is pretty well known what the number of my 
clients are but, as I say, I do not want there to be any inference that T 
speak on behalf of any “client, large or small, some of my clients have 
employees who number in the tens and some number their employees 
in the tens of thousands, but I did not ask a single one if I might come 
here and testify and I did not ask a single one what to say and not a 
single one of them asked me to say any ‘partic ‘ular thing. 

I think it is perfectly unfair for the subcommittee to invite me to 
testify, presumably because they want to know what I think, and 
then try to embarrass some of my clients who might disagree with 
some of the things that I have said. 

I do not have a single chent who is engaged in the construction 
industry and I am very much opposed to the two propositions here 
which I think are most unfair to the employees in the construction 
field. 

Senator McNamara. Is the Senator satisfied ? 

Senator Yarsorovucn. I am satisfied if the witness will furnish 
the information requested unless, of course, he claims the fifth amend- 
ment on the ground of incrimination. 
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Mr. Isrrman. No, it will not incriminate me. 

Senator Yarsoroucu. And the witness has refused to furnish the 
information, and yet he has come here and testified —— 

Mr. Iserman. I did not come here at my own request, Senator; I 
came here because the subcommittee asked me to. 


WITNESS NOT SPEAKING FOR HIS CLIENTS 


I did not know when I came that any member of the subcommittee 
was going to try to embarrass any of my clients by trying to make 
it appear that I was speaking for one of them or more. 
enator YarsoroucH. I am asking for a list, the number of your 
clients 

Mr. Iserman. And I do not represent any union, I tell you that. 

Senator Yarsoroucn. Do any of them endorse your position ? 

Mr. Iserman. I don’t know; I have not asked them. They may 
agree, every one of them might agree and every one of them might 
disagree. I have not testified here on behalf of any client and I 
have not asked them what they think about it. 

Senator Yarsoroven. But you are refusing to furnish the list ? 

Mr. Iserman. No, I do not say I refuse to furnish the list but J 
think it is very unfair to ask for it. 

Senator Yarsoroucn. Mr. Chairman, I submit it is not unfair. 

Mr. Iserman. I disagree with you on that. 

Senator Yarsorovuen. I think it is very unfair for him to refuse 
to furnish that information unless he takes the fifth amendment. 

Mr. Iserwan. No, I am not taking the fifth amendment and that 
is very unfair, too, Senator; that is most unfair. 

Senator Yarsorovucn. Of course, if you refuse to furnish the infor 
mation, I do not care to debate with you. 

Mr. Iserman. This is the first time that I have ever—I am sorry, 
I will try to control my temper. 

Senator Coorrer. Mr. Chairman, not speaking as a member of the 
subcommittee but as a member of the full committee, and not wish 
ing to interfere, nevertheless, after looking over the statement, I do 
not think that there is anything in here that would call for taking 
the fifth amendment. 

Mr. Iserman. That was just an unfair remark that the Senator 
thought up. Thank you, gentlemen. 

(The full statement of Mr. Iserman follows :) 





STATEMENT OF THEODORE R. ISERMAN 


My name is Theodore R. Iserman. I am a member of the law firm of Kelley, 
Drye, Newhall & Maginnes, 70 Broadway, New York, N. \ 

I thank you for inviting me to appear before you. 

For nearly 25 years I have specialized in labor and labor relations, acting 
on behalf of employers, large and small. Some number their employees in tens 
and others in tens of thousands. I have written three small books and «a num 
ber of pamphlets and articles in law journals on the law of labor relations and 
on the lack of law in some areas of the field. I have served as a member of 
the council, vice chairman, chairman, and, at present am serving as section 
delegate to the house of delegates of the section of labor relations law of the 
American Bar Association, and on the labor relations committees of various 
other organizations. I wish to emphasize, however, that I do not appear here 
today on behalf of any client or organization and that no one other than myself 
has any responsibility for what I say. 
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It has been my privilege, beginning early in 1947, to appear a number of times 
as a Witness before the Senate Committee on Labor and Public Welfare and 
other committees of the Senate and of the House of Representatives that have 
investigated labor-management relations or considered legislation on the sub- 
ject. 

Today, I wish to comment, in certain instances in some detail, on a number 
of the measures that are now pending before the Senate. 

I am pleased that one of the subjects in which you are particularly interested 
is the standing of individual employees in relation to unions that represent them 
or that seek to represent them. Too often, students of labor relations, including 
legislators, seek to find solutions that are fair to both sides, and by this they 
mean, on the one hand, employers and their managers, and, on the other, unions 
and their leaders. Frequently overlooked are employees, union members and 
the general public. Often, the interests of all these elements are mutual, but 
just as often, and perhaps more often, they are not. What may be fair to unions 
and employers may in some cases be grossly unfair to employees or to consumers, 
or to both. 

I heartily recommend that you give most careful and sympathetic consideration 
to bills before you that attempt to protect the rights of employees. I refer to 
the Kennedy, Knowland, and McClellan bilis. I shall not comment on them 
in detail because their sponsors have described them fully and have presented 
compelling reasons why Congress should adopt reforms on the subjects they 
cover. I shall comment on these briefly and shall discuss more fully far greater 
abuses of the right of employees with which these bills do not deal. 

Some members of the subcommittee will recall that the Hartley bill, H. R. 
3020, in 1947 contained a number of clauses to assure democracy in internal 
union affairs. Section 2 (11) (B) (vi) and section 8 (b) (8) provided for 
secret ballots after due notice and an open count of ballots on such questions 
aus those involving fees, dues, assessments, fines, striking, and nominating and 
electing officers of local unions. It required elections at least every 4 years. 
The House adopted these clauses by a vote of about 3 to 1. Union leaders bitterly 
opposed the clauses. Spokesmen for business, or most of them, seemed to con- 
sider the clauses, other than those on strike votes, to be none of their concern. 
At any rate, the Senate did not adopt similar clauses, and in conference the House 
yielded on them. 

Union leaders seem to oppose as bitterly most of the proposals now before 
you to assure democracy in labor unions and to protect union funds. They 
seem also to be threatening those who make the proposals. They denounce most 
provisions of the bills as unjustified interference with internal union affairs. 
None of these bills goes one-half or even one-tenth as far in regulating the 
internal affairs of labor unions as a multiplicity of State and Federal laws go 
in regulating the internal affairs of corporations and, in some cases, other 
organizations, including churches. And corporations have nothing like the 
power over their stockholders that the National Labor Relations Act gives to 
unions over employees they represent, whether members or not. 

The truth is that labor unions are much like public utilities. The Labor 
Board’s certification gives a union a monopoly in representing employees in a 
plant or even an industry. I am not suggesting that we should regulate the 
internal and external affairs of unions in the detail and with the strictness with 
which we regulate affairs of utilities, but I do say that opposition to the ex- 
tremely mild measures on which you are concentrating comes with poor grace 
from the men who exercise this monopolistic power. 

I say these are extremely mild measures, 
They deal inadequately or not at all with 
rights of employees. Other proposals you 
plovees of rights they now have. 
of labor leaders 


and I wish to emphasize that view. 
the most important abuses of the 
are considering would deprive em- 
The suspicion will not down that the outcries 
against these bills and their authors, are insincere and are 
designed to convince Congress that in adopting the Kennedy, Knowland. or 
McClellan bill it will have fulfilled its duty to act with courage and comprehen- 
sion in enacting labor legislation. 


RIGHT TO WORK 


The most important right an employee can have is the right to work, and by 
this 1 mean the right to work without paying tribute to a union, whether that 
union’s leaders are honorable and dedicated men or crooks and racketeers, as 
too many seem to be. With our laws that fully protect employees in their 
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organizing and that forbid employers’ interfering with their organizing, any 
union that is worthy of the name should be able to depend on voluntarism in 
attracting members. 

Labor leaders try to justify compulsory union membership on the ground 
that all employees benefit equally from the services of the union as their 
collective bargaining agent and that employees who receive these supposed 
benefits without paying union initiation fees, dues, and assessments are “free 
riders.” What this argument overlooks, and purposely overlooks, is that under 
Taft-Hartley, as under the Wagner Act, a union that the majority of the 
employees designates has, by law, the exclusive right, even to the exclusion 
of the individual employee himself, to represent all the employees in the 
bargaining unit. The minority of the employees, and they may comprise 
49.99 percent of the unit, may not wish the union to represent them, or may 
wish another one to do so. Some may not wish to shuffle along in the lockstep 
of seniority. Others may not care for the way union officials spend dues 
money on themselves, in perpetuating themselves in office, or on politicians or 
policies the employees do not favor. Still others may not like the way the 
union spends the employee’s own earnings—on pensions that the employees, 
as youngsters or as people on the move, probably will never collect, on insur- 
ance they may not feel they need, on supplemental unemployment benefits 
that they, as people with steady work or long service, never will receive. These 
people may not want or need the kind of service the law forces them to accept. 
It is patently unfair not only to permit a union to force its unwanted services 
on employees but also to force those employees to pay for the services. No 
other country that purports to be a democracy does this. 

There is no denying that our countenancing compulsory union membership 
has subjected untold numbers of employees to the control of dictators, racketeers, 
and hoodlums. And compulsory unionism, with compulsory payment of union 
dues that leaders use for political purposes, has given to union leaders political 
powers that few, if any, politicians feel they can overlook. 

Congress will show real courage and real comprehension, and will remove 
a cancerous growth from our democratic way of life if it adopts S. 3001 and 
H. R. 10322, outlawing compulsory union membership. We should remember 
that both the Wagner Act and the Taft-Hartley Act forbade employers to dis- 
criminate against employees either to discourage or encourage union mem- 
bership or activity. The proviso allowing compulsory unionism is an excep- 
tion to the generalrule. Congress ought to abolish the exception. 


POLITICAL EXPENDITURE 


I mentioned the political power of union leaders. True, Samuel Gompers, 
the father of the A. F. of L., said many years ago that labor leaders could 
not deliver the votes of union members, but union officials who are politically 
ambitious or who are greedy for political power in place of more tangible 
loot, and their name is legion, have greatly changed their methods since 
Gompers’ day. They now do far more than merely endorse candidates, and 
they try, and try successfully, to influence far more votes than merely the 
so-called labor vote. 

One source of their power is the National Labor Relations Act and its giving 
to unions exclusive control over employees and their wages, hours, and working 
conditions and the right to require dissident employees to become members and 
pay dues against their will. 

A second source of their political power, and it stems largely from the first, 
is vast sums of untaxed money. It is true that the Taft-Hartley Act forbids 
unions to make political contributions or expenditures. But Taft-Hartley’s 
prohibitions apply only to primaries and general elections involving Federal offi- 
cials. The laws of only five States purport to inhibit political spending by unions. 
All other States permit unions to spend their funds freely in State and local 
elections, in electing party officials and in supporting or opposing particular 
proposals, such as referendums on right-to-work laws. 

Perhaps more important yet, the Supreme Court has so interpreted the Taft- 
Hartley Act as to permit unions still to spend tremendous untaxed sums out of 
members’ initiation fees, dues, and assessments on political activities. They 
devote page after page of their thousands of newspapers and magazines to 
vilifying and abusing politicians they cannot control, praising to the skies the 
ones they can, and exhorting their readers to vote for one candidate as against 
another. Besides spending members’ dues on union publications, union leaders 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 963 


dip into bulging union treasuries to finance with untaxed funds other wide- 
spread political activities that many of their members, if not the majority, may 
oppose. They do this year around, week in and week out, on the radio and 
television and through other mediums that reach the general public whose votes 
they seek to influence. They do this in the guise of political education. 

They have almost unlimited manpower, both paid and unpaid, to contribute 
to their favorites during campaigns and on primary and general election days. 
Their power over employees under the National Labor Relations Act enables 
them to command thousands of volunteers, as well as stewards and other officials 
and other thousands of paid special organizers. These people ring doorbells, dis- 
tribute political literature, make telephone campaigns, babysit, provide trans- 
portation, watch at the polls, and do the hundred and one other things that an 
effective campaign calls for. 

All these things union leaders do out of members’ initiation fees and dues. 
And to raise money that they contribute directly to candidates for Federal office, 
they have formed political fronts, chief among which is the Committee on 
Political Education. Through these fronts, they raise millions of dollars, in the 
form of voluntary contributions, from members whose very livelihood is largely 
in the union leaders’ hands. 

To protect union members against the use of union treasuries for political 
purposes, to correct the present unhealthy and disproportionate concentration 
of power in the hands of a few men who represent, or purport to represent, only 
a minority of our people, to free politicians of the constant threat of these men’s 
disfavor, and to create a healthier political atmosphere for our people as a 
whole, Congress ought to adopt effective legislation along the lines of S. 3048, 
taxing the incomes of unions that take part or intervene in political campaigns 
in any way, directly or through political fronts. 


STRIKE BALLOTS 


A right of working men and women that is of vital concern to them, and to the 
public as well, is the right to determine, on an informed basis, whether or not 
to strike. It is fairly standard procedure for a union to bargain for a while and 
then, before the employer has made his final offer, to obtain from employees 
authority to call a strike. Union leaders need this authority, they say, to fill 
their hands and bring pressure on the employer to settle on favorable terms, and 
they usually get the authority on that ground. The authority ordinarily is voted 
by a show of hands or a standing vote, rarely by secret ballot. As often as not, 
union leaders use the authority and actually call a strike without fully inform- 
ing their constituents of the employer's last offer. The power of the union is so 
great under the law that we ought to safeguard against abuse of that power by 
providing by law for voting on instituting or continuing strikes. And since all 
employees in the bargaining unit, not merely the union’s members, are bound by 
its acts, all should have the right to vote. It probably is true that in most cases 
employees will vote to reject the employer’s last offer in advance of an actual 
strike. They can always hope that the employer will increase his offer. But pre- 
venting unwanted and unnecessary strikes in even a few cases would make taking 
secret ballots in all cases worthwhile. Of perhaps more importance than bal- 
lots before a strike are those after a strike has begun. It is then that employees 
realize that the employer's last offer was indeed his last one, and that they actu- 
ally face the possibility, if not the probability, of a strike that may cost them 
more than they can reasonably hope to gain. Consequently, the National Labor 
Relations Board or other agency should be directed, on the request of an employer 
or the Federal Mediation and Conciliation Service, to take secret ballots on the 
employer’s then current offer, at intervals of, say, not less than 3 weeks, after 
a strike begins. 

VOTES OF REPLACED STRIKERS 


In my opening remarks, I said that some proposals now before Congress would 
take away from employees rights they now have. One of the most shocking of 
these proposals is in 8. 3099, which would permit former employees with no job 
rights in a plant to vote in an election in which current employees would desig 
nate a union to represent them. It always has been the law that, when em- 
ployees engage in an economic strike, the employer may replace them, and they 
lose their status as employees. Under Taft-Hartley, those he replaces, no longer 
being employees, may not vote in Labor Board elections. The theory gained 
some currency that an employer could provoke a strike, hire replacements, call 
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for a Labor Board election, and trust the replacements to reject the striking 
union. The legal and practical pitfalls for an employer who might be so ill- 
advised as to try to follow this course, including back pay for employees he. re- 
fuses to reinstate, make it likely that, instead of busting the union, he would 
wind up busting himself. However this may be, I doubt if there has been a single 
instance in which an employer actually adopted this Rube Goldberg device. And, 
in any event, a union can always avoid being busted in this manner by agreeing 
to terms that are attractive enough to lure replacements through its picket lines. 

Congress ought to reject this proposal outright. If it does not, it ought at 
lease to substitute for the proposal one the administration proposed in 1953, 
providing that replaced strikers may not vote but forbidding the Labor Board to 
hold an election within 4 months after a strike begins. Another substitute, much 
fairer than the proposal in S. 3099, would provide that no employer could peti- 
tion for an election while a strike is in progress or until he had replaced half of 
his former employees. 

“SWEETHEART CONTRACTS” 


Another proposal that takes away from employees rights they now have ap- 
pears in 8. 3098. This would permit “sweetheart” contracts in the construction 
industry, under which employers and unions could enter into contracts recogniz- 
ing the unions as employees’ bargaining representatives and requiring the em- 
ployees to join the unions and pay dues to them, notwithstanding that the em- 
ployees in a particular case never had chosen the union as their representative, 
unless the employees or some of them have the temerity to defy both the em- 
ployer and the union by contesting the union’s status as their bargaining agent. 

Bad as this proposal appears by itself, it becomes still worse when coupled 
with another, which appears in 8. 3099. This would permit a union to engage in 
a boycott against secondary employers at a construction site in order to force 
a primary employer to recognize the union and to enter into a “sweetheart con- 
tract” with it under the provisions of S. 3098. The employer, facing the choice of 
forcing his employees to join the union or going out of business, doubtless will 
choose the former; and the employees, facing the choice of going along or losing 
their jobs because of the boycott that 8S. 3098 would make lawful, doubtless in most 
cases will go along. It is notable that the boycott still would be legal, even if 
employees denied the union’s status and the Board conducted an election that 
the union lost. Congress ought to reject the two related proposals affecting 
the construction industry. 

“STRUCK WORK” 


S$. 3099 would further weaken section 8 (b) (4) of the Taft-Hartley Act by 
permitting boycotts against secondary employers who contract or agree with a 
primary employer to do work the primary employer cannot do because his em- 
ployees are engaged in a strike “not unlawful under this act.’ I agree with 
the late Senator Taft that there is no “good” secondary boycott. However, if 
Congress adopts a “struck work” clause, the clause should provide: (i) that 
the strike must be authorized or approved by a union that the employer recog- 
nized when the strike began or that a certificate or order of the Board requires 
the employer to recognize; (ii) that no petition for certification by another union 
is pending; (iii) that the strike not only is not unlawful “under this act” but 
does not involve demands that the employer may not lawfully grant, is not in vio- 
lation of a collective-bargaining contract or otherwise unlawful; and (iv) that 
the striking employees of the primary employer are employees who normally 
would do the “struck work.” If the work is not work the striking employees 
normally would do, the secondary boycott against it would be unlawful. 


SECONDARY BOYCOTTS GENERALLY 


Far from weakening the so-called secondary-boycott provisions of Taft-Hart- 
ley, Congress ought to strengthen them. The purpose of the great majority of 
secondary boycotts is to force an employer to recognize a union, bargain with 
it, and, ordinarily, compel his employees to join it and pay dues to it without 
their consent or even against their will. With all the protections employees now 
have in organizing and all the prohibitions against employers’ interfering with 
the organizing efforts of unions and employees, there is no justification now, if 
there ever was, for organizing employees “from the top down,’ as so many 
unions try to do. 

Besides engaging in secondary boycotts in order to force employees into a 
union, unions often engage in them in order to enforce demands that the union 
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involved in the primary dispute, for any one of several possible reasons, cannot 
enforce by itself. The most common reason is that the primary employer’s em- 
ployees are not sufficiently interested in the union’s demands to strike or to 
continue to strike to enforce them. The employer may be unable to grant the 
demands because the law forbids him to or because their cost is prohibitive. 
Whatever the reason may be, it is unfair for the union to induce employees of 
secondary employers to strike or refuse to do their work in order to put pressure 
on the primary employer. This is unfair to the employees of the secondary 
employer, to the secondary employer, who is neutral, and to the public. Re- 
straints of trade involving collusive arrangements between employees of two or 
more employers are as much against the public interest as restraints of trade 
resulting from collusive arrangements between the employers themselves and 
shouid be subject to equally effective prohibitions. 

Congress has shown some solicitude for small business in the field of labor 
relations. This is quite proper, and it should show more, for rarely can a small 
business afford to defy a union. Small businesses are the principal victims of 
secondary boycotts, and it is small businesses that ordinarily are least able to 
stand secondary boycotts. This is a further reason for strengthening section 
8 (b) (4), not weakening it. 


COERCION OF SECONDARY EMPLOYERS 


S. 3099 corrects two important defects in the present law as the Labor Board 
has construed it. In addition to forbidding a union to induce employees of sec- 
ondary employers to strike or refuse to do their work in order to require the 
secondary employers to stop doing business with a primary employer, as the 
present act does, the bill would forbid the union to threaten or coerce the sec- 
ondary employers themselves, in order to require them to cease doing business 
with a primary employer or to agree to cease doing business with him. It also 
would forbid unions to induce individual employees, supervisors, or employees of 
secondary employers who are not “employers” within the meaning of the act, 
such as railroads, to engage in secondary activities. These changes are highly 
desirable, but they fall short of making section 8 (b) (4) fair and effective in 
protecting employees, employers, and the public interest. 


“ROVING SITUS” 


Congress ought to incorporate into the law the Labor Board’s present rule on 
“roving situs” picketing. In the Schultz Refrigerated case (87 N. L. R. B. 502 
(1949) ), the employer, having its headquarters in Slackwood, N. J., hired as its 
truckdrivers members of the Slackwood Local of the Teamster’s Union. When 
Schultz’ trucks went to New York City, a New York local of the same union, 
claiming its members should drive the trucks, picketed Schultz’ customers’ 
places of business while the trucks were there. The customers’ employees 
refused to load and unload the trucks and customers had to stop doing business 
with Schultz. The Board held the picketing was lawful. Schultz went out of 
business. In the Coca Cola case (107 N. L. R. B. 299 (1958) ), the Board held 
that where the primary employer has a permanent place of business at which 
the union can picket and publicize its dispute, it may not picket a neutral em- 
ployer’s premises at which the primary employer’s employees are temporarily 
performing their duties. Since two courts of appeal have disagreed with the 
Board’s present rule and the Supreme Court has not passed on it, Congress ought 
to write the rule into the act. Congress ought, also, to forbid picketing at the 
primary employer's premises that induces or encourages employees of secondary 
employers to refuse to perform their duties there. Congress could correct both 
of these defects by forbidding a union to engage “at any place” in secondary 
activity or to induce or encourage “at any place” employees of a secondary 
employer to engage in such activity. 


“HOT CARGO” CLAUSES 


Congress ought also write into the act not only a prohibition against a union’s 
using threats or coercion against an employer to get him to agree to a “hot 
cargo” clause, as the Smith bill (S. 3099) seems to do, but should provide 
explicitly that such clauses themselves are invalid and no protection for sec- 
ondary activity of any kind. 

25738—58——62 
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RECOGNITION PICKETING 


The present act, in clause (B), forbids a union to engage in a secondary boy- 
ecott for the purpose of requiring a primary employer, i. e., “any other employer,” 
to recognize or bargain with a particular union unless the Board has certified 
the union as the representative of the primary employer’s employees. The 
Norris-LaGuardia Act, the Clayton Act, and the Taft-Hartley Act among them 
(a) protect organizing activities of every kind, (b) forbid enjoining against 
such activities, (c) outlaw “yellow dog” contracts, and (d) provide a peaceful 
means by which a union, if it represents a bare majority of the employees, can, 
without burdening interstate commerce by striking and picketing, force an 
employer to recognize it, bargain in good faith with it and embody any agree- 
ment in a written contract. In these circumstances, there is no justification 
for allowing either primary or secondary strikes or picketing for recognition. 
On the contrary, having provided this peaceful procedure, Congress ought to 
encourage unions to use it instead of engaging in unnecessary strikes, thereby 
subverting the stated purpose of the act, i. e., to promote the flow of commerce. 
Furthermore, the Board’s certificate gives both the union and the employer 
protection that neither has under a recognition resulting from a strike. The 
Labor Board has so expedited its procedure in representation cases that claims 
that the procedure is too slow are not valid. In any event, we should remember 
that strikes for recognition often far outlast the normal time it takes for the 
Board to process a representation case. Section 8 (b) (4) forbids strikes and 
picketing to force any employer to recognize a particular union if the Board has 
certified another union as the employees’ representative. We should forbid 
strikes and picketing to force any employer to recognize any union unless the 
Board has certified it. 


CROSSING PICKET LINES 


In a proviso to section 8 (b), Congress provided that nothing in it should be 
construed to make unlawful a refusal “by a person” to enter upon the prem- 
ises of an employer whose employees are engaged in a lawful strike that their 
certified representatives have ratified or approved. Congress doubtless intended 
this to protect “any person” who, on his own initiative, refuses to cross a 
lawful, authorized picket line. Nevertheless, the Board has so construed this 
clause as to protect concerted refusals to cross picket lines. To correct this 
rule, Congress should change the words “any person” to “any individual 
employee.” 

PROSPECTIVE EMPLOYEES 


The Labor Board has construed section 8 (b) (4) to permit a union, instead 
of inducing employees who already are on the job to strike or refuse to work, 
to induce them not to take jobs with secondary employers through whom the 
union seeks to injure the primary employer and his employees. Joliet Con- 
tractors’ Association (99 N. L. R. B. 1391 (1952), aff'd. in 202 Fed. 2d 606 
(1953)). This loophole Congress ought also to plug. 


ENFORCEMENT OF SECTION 8 (b) (4) 


Secondary boycotts are, in fact restraints of trade, and the antitrust laws 
ought to cover them. If Congress does not make those laws applicable, it 
ought to authorize some public agency, presumably the General Counsel of 
the Labor Board, to institute proceedings on his own motion, without the 
filing of a charge by an interested party. Often, victims of secondary boycotts 
are so desperate that they cannot avoid acceding to the union’s demands before 
the Labor Board can act on a charge and are so fearful of a renewal of the 
boycott that they dare not institute proceedings under the act. In the public 
interest, Congress should direct the General Counsel to institute proceedings 
on his own motion. Furthermore, the Board’s caseload is so great that it 
frequently cannot investigate a charge of secondary boycott and apply for an 
injunction until after pressure on the victim has become so great that he is 
forced to capitulate. Since the rules for issuing temporary injunctive relief 
would apply uniformly to petitions of the General Counsel and petitions of 
victims of the boycotts, Congress ought to authorize the courts to grant appro- 
priate relief on the petition of such victims. 
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ORGANIZATIONAL PICKETING 


A subject closely related to the subject of secondary boycotts is organizational 
picketing. I have said that section 8 (b) (4) should forbid striking and picketing 
for recognition. It also should forbid organizational picketing in which, not- 
withstanding that it does not demand recognition, the union pickets an employer’s 
place of business, ostensibly to organize the employees, but more likely to force 
the employer to recognize it unlawfully. Whatever the union’s real object may 
be, the picketing, as the Labor Board has held, “exerts a coercive force upon the 
employees who prefer to work.” Curtis Brothers, Inc. (119 N. L. R. B. No. 33 
(1957)). Any coercion of employees for organizing purposes, whether it be 
applied directly or through their employer, through picketing or through a prod- 
uct boycott, is, in today’s circumstances, completely anachronistic. 

The Mundt and McClellan bills (S. 3047 and 8S. 3618) forbid organizational 
picketing but establish numerical standards that might prove impractical as a 
matter of administration. A provision along the lines of the Ives bill (S. 2927) 
probably would be preferable. This bill would make it an unfair labor practice 
for a union to picket for organizational purposes if (@) another organization 
has been certified as the representative of the employee’s within the preceding 
year, or (b) the Labor Board has held an election without certifying a union 
in the preceding year or (c) another union or the employer has filed a petition 
for an election. The prohibition of organizational picketing should appear in 
section 8 (b) (4). It should apply to all such picketing if another union or the 
employer has filed a petition under section 9. It should amend section 9 so as 
to permit the employer to file a petition regardless of whether or not the picket- 
ing union has demanded recognition. 


STATES’ JURISDICTION 


A proposal that has a certain superficial appeal is to cede to the jurisdiction 
of State agencies cases over which the National Labor Relations Board could 
tuke jurisdiction, but which it declines to handle, ordinarily because the effect on 
commerce is slight. But on second thought, you must realize that such a provi- 
sion would, in effect, condemn small businesses and their employees to the unfair 
and one-sided Wagner Act, without any of the protections, meager though they 
may be, of the Taft-Hartley Act. This follows from the fact that most of the 
few State labor relations acts, such as the New York and Pennsylvania acts, are 
modeled after the original Wagner Act. 

Of the Wagner Act, George Meany, on March 38, 1953, testifying before the 
House Committee on Education and Labor, said: “It is my opinion that the 
Wagner Act went over a great way on the side of labor, * * *.” He said further: 
“IT am frank to admit that the Wagner Act went all the way on our side.” 

Nearly 11 years of the Taft-Hartley Act show that changes it made in the 
Federal law, as far as they went, were sound and, generally speaking, were fair 
to employees, unions, employers, and the public. It is difficult for me to under- 
stand why we should turn back the clock by subjecting small business and em- 
ployees of small business to the unfair and, as Mr. Meany said, wholly one- 
sided provisions of the so-called little Wagner acts. Not only do the little 
Wagner acts fail to protect employers, employees, and the public against any 
unfair practices of unions, but they fail to provide many improvements Taft- 
Hartley made in representation proceedings. The latter are important to both 
employees and employers, and probably are among the Taft-Hartley provisions 
to which unions object least. Let us mention some of them—petitions by em- 
ployers, as well as by unions and employees, for representation elections; ex- 
cluding supervisors from bargaining units; providing for decertification and 
deauthorization elections; protection of the rights of professional employees 
through Globe-type elections; protection for craft unions; prohibition of gerry- 
mandered bargaining units by limiting use of the extent-of-organization doc- 
trine; abolition of prehearing elections: abolition of card-checks, sometimes with 
forged or coerced signatures, in lieu of secret ballots in determining the wishes 
of employees; limiting frequent elections; separate bargaining units for plant 
guards; equal treatment for independent and affiliated unions; fair runoff elec- 
tions ; requirements that unions file financial and other information and disclose 
it to their members, and that union officers swear they are not Communist or 
fellow travelers. For the most part, these are great improvements over the 
Wagner Act, but they would not be available to employers and employees whom 
you would relegate to the provisions of little Wagner acts. 
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The best solution might be to direct the National Labor Relations Board to 
assert the full extent of its jurisdiction and to provide it with funds and 
facilities with which to do so. 

Another alternative would be for Congress to adopt some such proposal as 
S. 337 and H. R. 3. These provide that Congress, in adopting legislation in a 
particular field, would be deemed to have preempted the field to the exclusion 
of State legislation only if Congress expressly declared its intention to preempt 
the field or if the State law on the same subject, were in conflict with Federal 
law. 

In overruling all precedent and holding, in National Labor Relations Board v. 
Jones & Laughlin Steel Corporation (301 U. S. 1 (1987)), that the commerce 
clause of the Constitution gives Congress authority to regulate industries “af 
fecting” interstate commerce, the Supreme Court probably made a greater change 
in the form of our Government than the people ever did by amending the Con- 
stitution. And in applying the preemption doctrine broadly and indiscriminately 
over a wide range of subjects, the Court has made that change still greater. 
Congress should give to the Constitution the meaning the Founding Fathers 
meant it to have and the meaning that the Court itself held time after time 
that it had, or, at the very least, declare that, by enacting a law, Congress does 
not automatically invalidate all State laws on the same subject, regardless of 
whether or not the State law is inconsistent with the Federal law. If this 
subcommittee does not have authority to report a general clause having this 
effect, it should report one applying only to the Taft-Hartley Act. 


ANTITRUST LAWS 


I doubt if any greater or more pressing domestic problem confronts our 
country than the monopolistic power of labor unions, particularly in the great 
mass-producing industries such as steel, automobiles, rubber, and many others. 
Since one union represents virtually all the employees in each industry, in nego- 
tiations with the employers, whether joint or separate, it can exert tremendous 
pressure for higher wages and fringe benefits, regardless of productivity, and 
thus increase costs. Each employer can be virtually certain that the union will 
impose on his competitors terms substantially identical with those it imposes on 
him. Most employers, regardless of how big they may be, know that by reason 
of the privileges and advantages our laws bestow on unions, none of them is a 
match for the union with which it deals. Asa result of these factors, there is 
less resistance than there otherwise might be to increases in labor costs that 
increases in productivity do not justify and there are, in consequence, infla- 
tionary price increases that injure everyone. There could be no better evidence 
of the tremendous economic power of unions than their continuing to force 
wages and prices up during the current recession. 

When the giants of industry must bow to the dictates of the great labor 
monopolists, it goes without saying that small employers are virtually at the 
mercy of union leaders. 

Our laws foster and protect in the labor field not only dangerous monopolies, 
but also restraints of trade that are as injurious to our people as any that our 
antitrust laws forbid employers to engage in. As the Supreme Court applies 
the law, unions may, with impunity, fix prices, divide markets, limit output, 
engage in all kinds of featherbedding, require pay for work no one does, restrict 
the use of new and improved machines, methods, and techniques, and engage 
in other restraints, so long as they do not do so in collusion with employer 
groups (United States v. Hutchinson, 312 U. 8S. 219 (1941); Allen-Bradley \ 
Local Union No. 3, 325 U. 8S. 797 (1945)). And even in that event, the Supreme 
Court so construes the Norris-LaGuardia Act as to make it virtually impossible 
to prove a case against a union (United States vy. Carpenters, 330 U. S. 395 
(1947) ). 

I have little hope that this year Congress will deal adequately with the anti- 
trust problems in the labor-management field. I think, however, that it is 
imperative that you keep these problems before you. The conclusion is ines- 
capable that, unless we break the monopolistic strangleholds that great inter- 
national unions have on most industries, with power to paralyze them at will. 
we shall surrender to a relatively few powerful men control over the economic 
well-being of all of us. 

I wish to mention briefly a number of minor changes in the Taft-Hartley 
Act the need for which is clear. 
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FREE SPEECH 


It seems clear that Congress intended the “free speech clause,” section 8 (¢), 
of the Taft-Hartley Act to apply in representation cases as well as in unfair 
practice cases to statement of unions and employers. The Board, however, has 
held that it applies only in unfair practice cases and has claimed the right to 
set aside elections that unions won because of wholly noncoercive statements 
by employers in the preelection campaign (General Shoe Corporation, T7 N. L. 
R. B. 124 (1948)). Congress should make the free speech clause apply, ex- 
pressly, in both unfair practice cases and representation cases. 


ALLIED MILLS DOCTRINE 


In section 8 (d), Congress provided that no party to a collective bargaining 
contract for a fixed period should be required to discuss or agree to any modifica- 
tion of the terms and conditions of the contract if the modification were to be 
effective before such terms and conditions could be reopened under the provisions 
of the contract. By a strained, strange construction, the Board has held that it 
still may require parties to bargain on terms and conditions that the contract 
does not contain Allied Mills, Inc. (82 N. L. R. B. 854 (1949). It is greatly 
to be desired that once parties have entered into a contract for a fixed term, their 
relations should be stable. The Board’s rulings defeat this object. S. 3099 
would correct these rulings. I strongly recommend that you adopt this pro- 
vision of S. 3099. 

DISCLOSURE OF INFORMATION 


The Board has gone far in requiring employers, but not unons, to disclose 
confidential information in bargaining. If, in the employer’s judgment, he can- 
not afford to grant a union’s demands or he cannot grant them and remain com- 
petitive, then the Board requires him to disclose to the union the basis for his 
belief. There is no more justification for requiring an employer to prove by his 
records that a union’s demands will “break” him than for requiring a union, 
if it claims the employer pays “starvation wages,” to disclose its members’ family 
budgets. Many factors other than current profits affect an employer’s ability to 
pay. These include, among others, the extent to which he must use profits to 
expand a plant or build a new one, creating new jobs, or to rehabilitate or modern- 
ize a plant to make it competitive; to meet depreciation, obsolescence or deple- 
tion costs on plant, machines, and equipment that exceed those the income-tax 
laws allow; to pay off debts or anticipate their maturity dates; to adjust inven- 
tories, to develop new products, prepare to make them, develop a market for them, 
distribute them and pay expenses while sales build up to the breakeven point, 
if they ever do, and to pay dividends to compensate stockholders for the use of 
their money or to attract new capital. Forecasting the extent to which a com- 
pany can spend current profits now, in the form of wages or other outlays, is 
always a matter of judgment and one on which, even after the employer had made 
full disclosure, he and the union in all probability would disagree. An employer 
should not have to disclose to a union that deals with the employer’s competitors 
intimate details of his business. Employers and unions, in the course of their 
bargaining, normally disclose a great deal of information, but each should be 
allowed to determine, in the light of all the circumstances, what it will disclose 
and what it will not. 

APPEALS IN REPRESENTATION CASES 


When the Labor Board rules against a union in a representation case, the 
union cannot get judicial review of the ruling. When the Board rules against 
an employer, he can get judicial review only by refusing to bargain if the union 
wins, going through an unfair practice case and petitioning for review of the 
Board’s order. The act should permit appeals directly from decisions in repre- 
sentation cases, with appropriate safeguards against dilatory and frivolous 
appeals. 

CONFIDENTIAL EMPLOYEES 


H. R. 3020, in 1947, excluded from the coverage of the act, as well as super- 
visors, such employees as labor relations, personnel, employment and time-study 
people and confidential employees, such as cost estimators, development engi- 
neers, pricing specialists and secretaries to officers and executives. House 
Report No. 245 explained the importance, not only to good labor relations but 
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to competitive enterprise, of employers’ having, not subject to influence or 
control by a union that represents other employees and that deals also with 
competing firms, such people as these. Congress should adopt the language of 
H. R. 3020 on this subject. 

CON CLUSION 


I have heard it said that Congr ress will not enact comprehensive labor legisla- 
tion this year because time is not available for the study such legislation would 
require. I question the validity of this view. The House and Senate have been 
investigating defects in the Wagner Act and its successor, the Taft-Hartley Act, 
for many years. In 1989 and 1940, the Smith committee in the House con- 
ducted exhaustive investigations and issued a comprehensive report. The 
House passed a bill. In 1946, after hearings, both branches of Congress passed 
the Case bill, which the President vetoed. The hearings in 1947 that preceded 
enactment of the Taft-Hartley Act showed many of the abuses that this act, in 
its final form, did not deal with. The bill that the House adopted by an over- 
whelming majority, with the majority of the members of both parties voting for 
it, covered most of the abuses. A veto of any effective legislation was virtually 
certain. The Senate, while probably able to pass the House bill, would not 
have been able to override a veto of so comprehensive a measure. Consequently, 
the final conference report omitted many provisions the need for which was 
clear. 

In 1948, the Joint Committee on Labor-Management Relations held extensive 
hearings. In 1949, when the Senate considered the Thomas bill and the Taft 
and Smith amendments thereto and the House considered the Lesinski bill and 
the Wood substitute therefor, there were still more hearings and reports. And 
so it was again in 1953. And now we have the McClellan hearings and your 
own hearings. 

The need for the reforms I favor has been clear for years. The evidence of 
that need has become more and more massive. The facts that successive 
investigations have uncovered still are facts. The reports are still available. 
They have not disappeared with each passing Congress, and many Members of 
the Senate and the House and of their committees on labor are fully familiar 
with the reports and with the facts. Further evidence of the need for the 
reforms I have mentioned will merely be cumulative. And further delay will 
merely make the reforms more difficult to adopt as labor leaders, with the help 
of existing laws, become more powerful politically, more arrogant and more 
demanding. 

In these circumstances, I submit that Congress, if it disclaims ability to 
act intelligently and responsibly on a comprehensive labor bill now, is being 
unduly modest. 


Senator McNamara. Thank you for your statement, Mr. Iserman. 

We have here Mr, Joseph A. Beirne, who is the president of the 
Communications Workers of America, AFL-CIO, and who has been, 
I understand, waiting patiently all day to be heard. Will you come 
forward, Mr. Beirne, please / 


STATEMENT OF JOSEPH A. BEIRNE, PRESIDENT, COMMUNICA- 
TIONS WORKERS OF AMERICA, AFL-CIO 


Senator McNamara. Do you have a prepared statement or not / 

Mr. Berrne. I have a prepared statement, Senator, but I think since 
it will take quite a long time to read it completely, I would prefer not 
to impose upon the time of the subcommittee. Therefore I will sum- 
marize the statement. I have briefed my statement and I can submit 
the complete statement for your record. 

Senator McNamara. Very well, your complete statement will be 
printed in the record. 

Mr. Berene. Thank you, I would request that it would be printed. 

Senator McNamara. Yes. That will be fine. 

(The statement referred to follows :) 
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STATEMENT OF JOSEPH A. BEIRNE, PRESIDENT, COMMUNICATIONS WORKERS OF 
AMeErIcA, AFL-CIO 


I am appearing before this subcommittee on behalf of the 380,000 employees 
represented by CWA. These men and women live and work throughout the 
width and breadth of this Nation, and are also to be found in Canada. The vast 
majority of them are employed in the Bell Telephone System, while others work 
for independent telephone companies and for international telegraph carriers. 

I would like to express my appreciation for this opportunity to make known 
our views regarding the matters that are before this subcommittee for its con- 
sideration. Especially do I appreciate this opportunity to discuss Senate bill 
S$. 3692, which has been introduced by Senator Holland. 

At the outset, I would like to take but a moment to comment on the current 
efforts to legislate in the field of labor-management relations. 1 will then go 
into various proposals that have been submitted by some of your colleagues, 
Finally, I shall review with you just a few of the matters that have caused 
CWA so much concern. 

GENERAL REMARKS 


We in CWA, and our associates in the labor movement, are every bit as in- 
terested in the enactment of truly effective, necessary, remedial legislation in 
the labor-management field as are those persons and groups who, for one reason 
or another, have proposed and spoken out for so-called reform legislation. 

In fact, I know of no individual or group of people who are more truly re- 
form-minded than those of us in the labor movement. Let me remind you, 
gentlemen, that when you set about to reform something you attempt to im- 
prove it by providing for the removal of its abusive or faulty elements. 
do not attempt to destroy it or render it ineffective. 

We fully realize and recognize our obligations and responsibilities to all of 
the employees whom we represent, the employers for whom they labor, and to 
society as a whole. We are concerned over the revealed abuses in the trade- 
union ranks and we are cognizant of the fact that they have created no little 
concern to the citizenry of this Nation. The improper practices that have been 
shown to exist have likewise been the cause of no little anxiety to the labor 
movement itself. 

CWA is proud of its affiliation with the AFL-CIO. This great labor federation 
is truly dedicated to the ideals of American unionism. There is no other organ- 
ization in existence wherein you can find a more diligent, persistent and un- 
relenting endeavor to rid itself of the affliction implanted by the wretchedness of 
unsavory infiltrators. The uncompromising manner in which the AFL-CIO has 
taken up the sword of battle on behalf of ethical and moral principles is a matter 
of public record. 

There is more than abundant evidence that the vast majority in the labor 
movement are clean, decent, dedicated and honest men and women of integrity, 
who are sincerely devoted to the interests of union members and the general 
public. The record clearly reflects that those who do not conduct themselves 
accordingly are not and will not be tolerated. 

Thus it should be of little wonder to you, if I speak with indignation about 
so apparent an effort in some quarters to invoke purely punitive, repressive, 
union-busting legislative measures. It is difficult to believe that the proponents 
and advocates of these types of proposals have a clear understanding of the 
subject matter which they are attempting to “reform.” 

This is just as good a point as any for me to express my dissatisfaction with 
the scope of the hearings conducted by the committee of which Senator McClellan 
is chairman. First, I should make it known that I believe his committee has 
been of some benefit to the labor movement as a whole, union members, employers 
and the general public. The types of misconduct attributable to some of the 
union people who have been. investigated are certainly critical violations of the 
trust imposed upon them, to say the least. These revelations have helped unions 
in their efforts to clean house. Also, the types of management misconduct that 
have been brought to the fore point up the fact that employers are still engaging 
in spurious antiunion malpractices. However, we do not attribute complete 
fairness to this committee. It has a public duty to probe thoroughly into em- 
ployer and middlemen activities, as well as union conduct. This it has not done. 
The people of this country expect and are entitled to all the facts on both sides. 

We urge you to be constantly reminded that for every corrupt, dishonest, self- 
ish and unscrupulous person that may be found in the labor movement, you 


You 
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ean be certain that his brother shall be found in some other enterprise. The 
general well-being of society as a whole demands the rooting out of all debase 
influences wherever they may be moored. Consequently, any legislative cure 
for the ills in the labor-management field must of necessity be comprised of 
ingredients that will have an affect on employers, as well as on their collective 
bargaining representatives. 

You can be assured, gentlemen, that CWA will afford you every measure of 
support in the enactment of corrective, effective, necessary, remedial—truly 
justifiable and reform—legislation. 


PENDING PROPOSALS 


In his testimony before this subcommittee on March 27, 1958, President George 
Meany of the AFL-CIO devoted considerable attention to many of the proposals 
contained in various bills submitted for your consideration. I do not wish to 
impose upon you gentlemen by prolonging these hearings with repetitious com- 
ments and remarks. CWA endorses the views that have been submitted on be- 
half of the AFL-CIO. However, I would like to go over just a few of the matters 
which we believe are deserving of emphasis and prime consideration. 

Filing and disclosure requirements.—I am in complete agreement with the 
concepts that union assets should only be used for authorized legitimate pur- 
poses ; that union officers and agents should be responsible as fiduciaries in the 
handling of these assets; and, that union members should have some recourse 
to assure the proper handling of these assets. 

Providing for the filing of financial reports with the Department of Labor 
should go a long way toward the assurance of these principles. I doubt the 
feasibility, however, of requiring unions to make their records available to each 
member “upon request, at reasonable times, and under reasonable conditions.” 

I am certain that it would be sufficiently effective to limit the requirement 
of making records available so as to require only that they be made available 
to the Department of Labor. The number of requests at any given time and 
the location of the members making the requests would in all probability render 
compliance with such a requirement impossible, or the cost of duplicating the 
records prohibitive. 

The Department of Labor could accept complaints, and so on, of union mem- 
bers and when deemed necessary it could check the reports against the records. 
If necessary, the Department could resort to any allowable action on behalf 
of the union members. 

It would be totally unreasonable to require labor organizations to file each 
and every rule, resolution, minute or other document which governs membership 
in the organization, internal rights and responsibilities of members, or responsi- 
bilities of the organization or its officers to members. Frankly, I am at a loss 
in attempting to determine just what a union would have to file to comply with 
such a requirement. 

Moreover, and this really gets to the crux of the matter, it is difficult for 
me to visualize someone in the Department of Labor delving into the mountain- 
ous piles of papers that would flow into the Department as a result of such a 
requirement. What real purpose, therefore, would such a proposal serve? 

I would like to emphasize three salient points made by Mr. Meany: (1) Re- 
porting forms should be designed in such a manner that unnecessary and burden- 
some detail might be avoided; (2) filing and public disclosure of expenditures 
requiremeuts should be made applicable to employers insofar as they make such 
expenditures in the fields of labor relations; and (3) there should be some 
cutoff point established so as to relieve relatively small labor organizations 
from the requirement of filing these reports. 

As for the proposals requiring every officer or employee of a labor organization 
to file personal financial reports annually and the making of such reports avail- 
able for public inspection, I am certain you already know the position labor 
leaders and union employees are compelled to take. I do not wish to quibble 
about the requirement of filing such reports per se, provided it is truly believed 
to be necessary for the protection of union members. We may disagree as to 
the necessity for such reports, but this is not the point that troubles me. I 
ask you in all sincerity, why is it that management officers and employees en- 
gaged in the field of labor relations are not likewise made subject to such 
requirements? It is the principle of singling out union officers and personnel 
that is grossly unjust. 

I assume that the purpose for establishing the requirement is to assure 
honest administration of union assets and to preclude possible financial transac- 
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tions which would involve conflicts of interest. For complete protection of the 
established rights of employees, however, I would suggest that company officers 
and personnel be compelled to open up their financial books to the public. It 
is obviously every bit as important to assure honest administration of company 
assets relating to labor relations and to protect employees against such trans- 
actions that might be engaged in by company officers and personnel for the pur- 
pose of adversely affecting the guaranteed protected rights of employees. 

As to some of the proposed penalties for willfully failing to file a true and 
proper report, I must urge you to consider them for what they are—purely 
punitive, union busting, wholly unnecessary provisions. What are they? For 
example, the administration has proposed that for a period of up to 5 years a 
union (1) shall be ineligible “to obtain or retain a certification or other recog- 
nition as a representative of any employee; (2) shall be ineligible to use the 
National Labor Relations Board; and (3) shall lose its income-tax exemption. 

Without belaboring the matter, these sanctions are completely contrary to 
and inconsistent with the stated reasons for legislation. What we are all in- 
terested in here is the protection and the safeguard of the rights of union 
members. Each of the sanctions hit not at the perpetrator of the wrong, but 
rather at the very persons we are concerned about and attempting to protect. 
I suggest, gentlemen, that proper sanctions directed at the culprit would not 
only serve the needs of the members, but would also serve to rid the labor 
movement of the dishonest characters none of us want to tolerate. 

Union democracy.—There have been a number of proposals submitted that 
purport to assure democratic control of labor organizations by their member- 
ship. We in CWA are mighty proud of the democratic processes which charac- 
terize our organization. If there are any doubts in the minds of any of you 
gentlemen, I urge you to take advantage of the invitation we have extended to 
you to observe firsthand the grassroots operation of CWA at Miami Beach, 
Fla., during the week of June 9-13, 1958, when our 20th anniversary convention 
will be in session. 

Also, in order that you may acquire a comprehensive understanding of the 
basic nature of union democracy, organizational structure, operations and func- 
tions, I recommend that you give our constitution and the constitutions of 
other unions a thorough review before you make a final decision as to the 
necessity for legislation in this area. We have supplied each of you with 
copies of CW A's constitution, as amended June 1957. 

Why are we opposed to this type of legislation? Certainly, it is not because 
we object to democracy, for we are dedicated to the preservation of democratic 
principles. It is because the members of CWA and of other unions would be 
deprived of their freedom to establish, maintain, and enforce whatever form 
of democracy they may deem to be to their advantage. Governmental regula- 
tion in this area would do nothing more than destroy the very thing it purports 
to establish. The very nature of democracy demands the free exercise of intel- 
lect and will by the people. 

The same principle applies to those proposals that would create unprece- 
dented governmental interference with the organizational affairs of unions by 
requiring that constitutions and bylaws must comply with standards promul- 
gated by someone other than the members themselves. Just to point out how 
utterly preposterous some of these proposals are, I refer you to the one that 
would require the election of independent certified public accountants by secret, 
written ballot. 

Miscellaneous proposals.—I would like to express my agreement that embez- 
zliement of union assets, the making of false entries in records or reports with 
the intent to deceive or defraud, and the willful destruction of such records 
should be made Federal crimes. Likewise, I concur in the making of bribery 
in labor-management relations a Federal crime. In this connection I urge you 
to be certain that any sueh provision is all inclusive so as to reach all of the 
vicious devices of the so-called middlemen. 

Also, certain reprehensible activities engaged in by employers, such as the 
employment of labor spies, the discharge of union adherents or other discrimi- 
nation against them, the moving of a plant to another city, and the bringing in 
of another union to compete with a bona fide union trying to organize a plant, 
as well as the commission of violence for the purpose of blaming such action 
on a union, should all be declared unlawful. While it is true that all of these 
activities constitute unfair labor practices, it would certainly be an added 
deterrent if they were made the subject matter of crimes. 
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Since the Communists Control Act of 1954 renders the current Taft-Hartley 
provision relating to non-Communist affidavits unnecessary, it is pleasing to see 
proposals providing for the abolishment of the current non-Communist affidavit 
requirement. 

I strongly urge the enactment of an amendment whereby employees engaged 
in a lawful strike will not, during such strike, be denied the right to vote 
because they have been replaced on the job. 

We now come to an area wherein I am in disagreement with certain proposals. 
I do not wish to belabor the point, but the failure to clearly distinguish be- 
tween “organizational” and “recognition” picketing some what evidences con- 
fused thinking on the part of the administration. Of course, the administration 
is not alone in this regard. It has been said that the distinction has arisen 
largely by way of rationalization of judges of their opinion, that is, when they 
wish to enjoin picketing, it is labeled “recognition” and when they feel that it 
should be enjoined it becomes “organizational.” I urge you to take a very care- 
ful look at this matter so as to protect the right of peaceful primary picketing 
for any purpose. 

Moreover, we must oppose the extension of the mandatory-injunction pro- 
visions of section 10 (1) of the Taft-Hartley Act so as to include therein viola- 
tions of the above-mentioned proposals on organizational and recognition 
picketing. Even Senator Taft, in 1949, proposed the repeal of the existing 
mandatory-injunction provisions, as did the present administration back in 
1954. It escapes me as to what the administration’s justification is for their 
change in attitude with respect to these grossly unfair and one-sided provisions. 

The proposal which would amend the current law so us to provide that an 
‘employer need not even discuss matters not covered in the existing collective 
bargaining contract during the life of such an agreement seems to be an 
unnecessary invasion of the right guaranteed to employees to bargain collectively 
on matters relating to wages, hours, and working conditions. It would seem 
that the existing law is even too restrictive in that it does not require an em- 
ployer to agree to union proposals or to make any concessions during the course 
of bargaining. I believe you would find that the prevailing policy today is for 
unions to waive their right to discuss matters not covered in the agreemert or to 
waive such right except in the case of 1 or 2 specified matters. 


AMENDMENTS TO THE TAFT-HARTLEY ACT 


Since the enactment into law of the Taft-Hartley Act there has been presented 
to Congress many suggestions, proposals, and recommendations to amend its 
provisions by way of deletion, addition, and clarification. Proposed amendments 
seem to have reached a flood stage at this time. But, é¢éven so, the mere fact that 
many seek to change the law should not be considered as a sufficient reason 
for failure to bring to the attention of this subcommittee proposals which our 
union believes to be necessary and desirable, and to comment with respect to 
S$. 3692 which deals with the regulation by States of strikes in public utilities. 

Union security, section 14 (b) of the act.—Normally, where Federal and State 
law covers the same area, the Federal law prevails. In the Taft-Hartley Act, 
however, Congress in an unprecedented decision specifically gave to State laws 
restricting union security priority over Federal legislation. 

Section 14 (b) of the act provides: 

“Nothing in this Act shall be construed as authorizing the execution or appli- 
cation of agreements requiring membership in a labor organization as a condi- 
tion of employment in any State or Territory in which such execution or ap- 
plication is prohibited by State or Territorial law.” 

What has happened is that some 18 States have enacted the so-called “right- 
to-work” laws. These misnomered laws seek to outlaw all forms of union 
security, and in reality they are nothing more than compulsory open-shop laws. 

Without going into the details of the arguments that have been made against 
the “right-to-work” laws, their illogical justification in the context of the 
present-day social order and industrial life or their immoral connotations, let us 
look to the statutory base for such laws to determine its justification. 

Since 1935, it has been National, Federal policy to encourage employees to 
organize and to reach collective bargaining contracts covering wages, hours, 
and other terms and conditions of employment through representatives of their 
own choosing in industries engaging in or affecting interstate commerce. The 
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eurrent statutory expression of this policy is the Taft-Hartley Act. This law 
of the land, however, is subject to a curious inconsistency with respect to union 
security collective bargaining contracts. The States and Territories have been 
given the power under section 14 (b) to enact laws outlawing union security. 
Thus, the national policy, as expressed by Congress, is subject to change from 
time to time in any given geographical area by the action of State legislative 
bodies. This condition of inconsistency and departure from usual and normal 
application of Federal law is emphasized by the fact that apart from section 14 
(b) the Taft-Hartley Act permits and encourages union security contracts for 
a limited union shop. 

Congress should restore to the jurisdiction of Federal law the establishment of 
uniform and consistent policy with respect to union security contracts by repeal- 
ing section 14 (b) of the Taft-Hartley Act. 

Holland bill (S. 3692).—What we have said with respect to Federal-State 
jurisdiction in connection with union security is equally applicable to the pro- 
posal of Senator Holland, which deals with strikes in public utilities. 

This bill would add to section 14 of the act a new provision whereby State 
laws, which regulate or qualify the right of employees of a public utility to 
strike, or prohibit strikes by such employees, would be given priority over 
Federal legislation. 

Since CWA represents employees throughout the 48 States, the enactment of 
this measure would subject us to the vagaries of 48 separate legislative bodies. 
At the present time there are 14 States that regulate strikes in public utilities. 
Nine of these State laws provide for compulsory arbitration and mediation, and 
7 States, along with Hawaii, provide for seizure. 

The proposal is an attempt at overriding the Supreme Court decision in the 
Wisconsin case (340 U. 8S. 383). The Court ruled that the right to strike for 
legitimate objectives by traditional means was being restricted in industries 
where this right was protected by Federal law. In its opinion the Court pointed 
out that Congress, in enacting Taft-Hartley, had gone so far as to restrict the 
right to strike only in cases of national emergency. 

Moreover, the decision in the Wisconsin case reiterated the long-standing 
Federal policy, based upon the intent of Congress, of occupying the field of 
labor relations in public utilities. Even labor relations in privately owned 
public utilities doing business within a single State, but “affecting commerce,” 
is subject to Federal jurisdiction. 

CWA strongly urges the preservation of this policy. There should certainly 
be no further aggravation of the present inconsistency created by section 14 (b) 
of the act. As mentioned above, we favor the repeal of this section of the law. 

To illustrate the effect such a provision would have, let us take a look at our 
bargaining unit in the Southern Bell Telephone Co. This is a single company 
providing telephone service in the nine Southeastern States. Contract negotia- 
tions are conducted in one location—we are now engaged in bargaining sessions 
at Atlanta, Ga.—and we have a single contract covering all of the employees 
we represent in the company. 

If this proposal were to be enacted into law, we would be confronted with a 
drastic situation. There is a law in the State of Florida regulating strikes in 
publie utilities and providing for compulsory arbitration and mediation. The 
other States do not have such laws. Thus a portion of a single bargaining unit 
would be subject to regulation, whereas the remainder would not—an utterly 
ridiculous and impossible situation. Another area where such a problem could 
arise is in the Southwest. 

Moreover, should such a measure become law, many other States might enact 
regulatory provisions in this field. Thus our problems would be compounded. 
Therefore, it is quite clear that S. 3692 should not meet with your favor. The 
retention of Federal jurisdiction in this area is essential. 

Amendment of section 8 (c) of the act.—Section 8 (c) of the act embodies the 
so-called free-speech provision of the act. It provides, as follows: 

“(e) The expressing of any views, arguments or opinions, or dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not con- 
stitute or be evidence of an unfair labor practice under any of the provisions of 
this Act, if such expression contains no threat of reprisal or force or promise 
of benefit.” 
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On its face, this provision appears to be fair, reasonable, and in accord with 
fundamental constitutional right. But in its operation it constitutes an invita- 
tion to employers to abuse their tremendous economic power over employees. 
The popularizing of section 8 (c) of the Taft-Hartley Act as the free-speech 
section was in my opinion, misleading and deceptive. 

I have had a great deal of experience with this so-called free speech. I have 
seen company officials use the “captive audience” as a heavy-handed tool of 
intimidation and coercion. The Bell System, for example, has thousands of 
female employees. These girls, most of them of tender years, are particularly 
susceptible to the brand of intimidation which is now lawful under the guise 
of free speech. In the Bell System, the “captive audience” is sometimes conmon 
practice. It is used to compel employees to attend meetings on company time 
and property where they have to listen to antiunion propaganda. They can 
escape from this union baiting only by absenting themselves from their jobs 
at the risk of dismissal. This is the nature of the “free speech” with which we 
are here concerned. 

Let me give you some specific examples of how this “free speech” works in the 
telephone industry. 

At the present time CWA is conducting an organizing drive among the em- 
ployees of the New York Telephone Co. in the so-called upstate area. The 
employees in the particular collective-bargaining unit are represented by a 
company union. The campaign was proceeding through normal and usual chan- 
nels of communication and enlistment. The company apparently reached the 
conclusion that the company union was in danger of being supplanted as col- 
lective-bargaining representative, so it began to resort to the use of the “captive 
audience” device and free speech in an effort to stem the tide. The company em- 
ployees in small groups, sometimes only 2 or 3, were summoned to meetings on 
company time and property. The meetings were justified by the company as 
being necessary to determine the views of the employees with respect to the effect 
of economic conditions on employment in their geographic area and to learn 
whether the employees were troubled about anything in their relationship with 
the company. 

No matter what subjects or matters were raised in these meetings, the dis- 
cussion was always cleverly steered to CWA, which inevitably produced the 
tirade of propaganda designed to influence and dissuade the employees from 
further consideration of CWA as their bargaining representative. These meet- 
ings were followed up by company bulletins to its employees in which the close 
cooperation between the company and the company union was emphasized to 
be the reason many jobs were being saved. <A copy of one of these bulletins is 
attached to this statement as exhibit A. 

These speeches by management include the usual antiunion approach of half- 
truths and outright misrepresentation of facts presented in an atmosphere of 
paternalism. Of course, there are no threats of reprisal or force or promise 
of benefit which could readily form the basis of an unfair labor practice. But 
nevertheless, the company is substantially interfering with the employees’ right 
to select representatives of their own choosing. 

When a boss or representative of a boss, while on the job and during working 
time, conversationally or formally, expresses to his employees what is deemed 
by him to be best for the employees with respect to union representation, his 
choice between competing unions, or he makes derogatory remarks concerning 
a particular union, the natural and necessary result is interference with the 
freedom of choice of the employees. The mere presence of the boss discussing. 
expressing and stating his views and preferences in an atmosphere of paternal- 
ism engenders or creates a fear not to do what the boss thinks is best for the 
employees. 

It is the subtle approach based upon the position of the company as employer 
which forms the basis of the pressure and results in the interference with the 
freedom of the employees in their relation to their unions. 





1See Report of the Committee on Labor and Public Welfare, U. S. Senate, 82d Conc., 
aan. (Report No. 139), Labor-Management Relations in the Bell Telephone System, 
p. . 
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Many of the “captive audience” meetings are followed up by personal contacts 
with employees by their immediate supervisors where the conversation is not 
always so subtle. For example, there is attached hereto as exhibit B a report 
on one of these conversations which is designed to plant the idea that if CWA 
becomes the collective-bargaining representative, certain employees would lose 
pay on rainy days when they cannot perform their usual work. In other instances, 
it was intimated that future opportunities for advancement would cease to exist 
for employees who supported CWA. 

There has been brought to my attention an incident (see exhibit C attached 
hereto) in the New York Telephone Co. upstate area where an employee signed 
a card authorizing CWA to petition for an NLRB election. In some manner, the 
ecard turned up in the possession of the company. A high-level supervisor sought 
out this employee on the job and conferred with the employee in the cab of a 
company truck with respect to his job attitude. During the conference the super- 
visor returned the card to the employee. There was no threat of reprisal or 
promise of benefit, just free speech, but I am sure the employee understood his 
employer did not approve of his support of CWA. 

Likewise, in another instance (see exhibit D attached) an installer who sup- 
ported CWA in its campaign to secure an NLRB election among the employees 
for collective-bargaining representative, was deprived of his truck and placed 
on foot. Then a rumor was insidiously circulated among the employees inferring 
that the employee's loss of the use of the company truck resulted from his support 
of CWA. 

The use of free speech to interfere with the rights guaranteed under section 7 
of the act and the prohibition against employer interference, restraint, and 
coercion contained in section 8 of the act is not limited to contests to determine 
collective-bargaining representatives. 

In the very beginning of organizing in the upstate area of New York, the tele- 
phone company in a book of instructions and so-called facts sought to instruct 
management employees in the art of free speech designed to influence its em- 
ployees with respect to their union membership. Its approach and purpose 
insofar as CWA representing employees of the company is clearly set forth in 
the preface to this book, as follows: 


“PREFACE 


“This book is issued because the company feels that representation of our 
employees by CWA-CIO is not in the best interest of our employees, the public 
whom we serve, or the company. 

“This conviction is based on the record that has been established by CWA-CIO 
in other companies. It is a record that should give our employees good cause to 
wonder whether CWA-—CIO would be good for them. 

“Regardless of what union represents upstate employees, the company is willing 
to bargain with it and will do so in good faith. Employees should, however, 
give very serious thought to the matter of union representation and consider 
all phases of the problem. They should have the information contained in this 
book so that they may consider it in making up their minds which union they 
prefer. 

“In the past, management people have been reluctant to discuss unions, union 
membership, and union activity with their people for fear that something would 
be said which was illegal. This is quite understandable because for many years 
management was prohibited by law from saying very much of anything on this 
subject. 

“Today, however, management people are permitted by law to discuss this 
matter freely and frankly. Following good human relations principles, we should 
talk about it when the opportunity presents itself * * *.” 

The record in our industry and many other segments of American industry, 
bears out the viciousness of the “captive audience” device which is permitted 
under section 8 (c) of the act, to interfere with the freedom of choice of employees 
and to frustrate collective bargaining. There is no other way to eliminate this 
license to interfere with and to coerce employees in their rights guaranteed under 
the act, but to repeal the so-called free-speech provision, namely section 8 (c) 
of the act. 
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The term “supervisor’.—Under the Taft-Hartley Act, certain employees were, 
by definition, excluded from the benefits of the statute. One of the groups ex- 
eluded was “Supervisors.” The act contains the following definition: 

“Sec. 2. When used in this act 

(11) the term “supervisor” means any individual having authority in the 
interest of the employer, to hire, transfer, and suspend, lay off, recall, promote, 
discharge, assign, reward, or discipline other employees, or responsibly to 
direct them, or to adjust their grievances, or effectively to recommend such 
action, if in connection with the foregoing the exercise of such authority ts 
not of a merely routine or clerical nature, but requires the use of independent 
judgment.” 

The elimination of supervisors from the protection of the act found its genesis 
in the efforts of employers to combat the unionization of foremen. The bill pre- 
pared by the House of Representatives would have forbade the National Labor 
Relations Board “to regard as employees foremen and other representatives of 
management who act for employers in their dealings with the employees and 
others unions” (H. Rept. No. 245 on H. R. 3020, SOth Cong., Ist sess., p. 8). The 
Senate committee, however, recognized the need for greater specificity. It re- 
ported as follows: 

“In drawing an amendment to meet this situation, this committee has not been 
unmindful of the fact that certain employees with minor supervisory duties have 
problems which may justify their inclusion in that act. It has therefore dis- 
tinguished between straw bosses, leadmen, setup men and other minor supervisory 
employees on the one hand and the supervisor vested with genuine management 
prerogatives as the right to hire or fire, discipline or make effective recommenda- 
tions with respect to such action. In other words the committee has adopted 
the test which the Board itself has made in numerous cases when it permitted 
certain categories of supervisory employees to be included in the same bargaining 
unit with the rank and file (citing cases). Expediters * * * group leaders with 
authority to give instructions and to lay out the work * * * supervisors who 
are mere conduits for transmitting orders * * * persons having title of foreman 
and assistant foreman but having no authority other than to keep production 
moving (S. Rept. No. 105 on Senate 1126, 80th Cong., 1st sess., p. 4).” 

With the addition of one single idea presented by Senator Flanders, this was 
the philosophy of the bill adopted by the Congress. In fact, Senator Flanders 
recognized that most minor supervisory employees today have no power to hire. 
promote, or discharge, since such functions have been transferred to a personnel 
manager or department. Senator Flanders wanted to make sure to exclude the 
real people who perform the basic act of supervising, or as he himself put it 
the man who is “charged with the responsible direction of his department and 
of the men under him” (93 Congressional Record 4804, May 7, 1947). He said: 

“Such men are above the grade of strawbosses, leadmen, setup men, and other 
minor supervisory employees.” 

Upon consideration of the conference report, Senator Taft stated on the floor 
of the Senate on June 5, 1947: 

“The Senate amendment which the conference ultimately adopted is limited 
to bona fide supervisors. The House had included other classes. There were 
generally (A) certain personnel who fix the amount of wages earned by other 
employees such as inspectors, checkers, weighmasters, and time-study personnel : 
(B) labor-relations personnel, police and claims personnel, and (C) confidential 
employees. The Senate amendment confined the definitions of supervisors to 
individuals generally regarded as foremen and employees of like or higher rank” 
(93 Congressional Record 6599 ). 

In the light of the foregoing legislative history it should be abundantly 
clear that the Congress did not intend to excise from a recognized bargaining 
unit a part of the employer's actual basic working force. 

Let me show you quite briefly what has taken place in the communications 
industry with respect to one group of employees who are classified as “service 
assistants.” 

The service assistant is an experienced telephone operator who because of her 
experience and ability is selected by management to assist operators in the 
completion of customer calls and to see that production is maintained. She is 
stationed behind the telephone operators at one section of the switchboard and 
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is assigned to aid a group of operators which varies in size from 6 to 8 in 
number. In her job, she instructs, trains, assists, leads, expedites, inspects, 
makes clerical records about time and production and performs other duties of 
a clerical and routine character which are calculated to improve the development 
of operators and to maintain certain prescribed standards of public service. 

She admittedly has no right or authority to hire or fire, promote, or dis- 
charge. The Communications Workers of America believes and asserts that 
she has no right or authority effectively to recommend any of the foregoing 
activities and that she completely lacks any power effectively to discipline 
an operator. 

In fact, the “service assistant,” along with the operators, works under the 
direct eye of the assistant chief operator of chief operator. When confronted 
with problems to which answers are not furnished by operating manuals, the 
service assistant must consult the chief operator or her assistant, the manage- 
ment representative. 

Yet contrary to these basic facts, the National Labor Kelations Board has 
been persuaded that service assistants in three companies of the General Tele- 
phone Corp. should be excluded from collective bargaining units as super- 
visors. The decision of exclusion was based on the “effectively recommend” 
language of the definition of the term “supervisor” as contained in the act 
because “service assistants” by the nature of their positions have “an intimate 
knowledge of the operator’s work performance.” Surely knowledge of the 
operator’s work performance is not the equivalent of authority “to effectively 
recommend” in the interest of the employer “to hire, transfer, suspend, lay off, 
recall, promote, discharge, assign, reward or discipline other employees or 
responsibility to direct them.” 

If the rationale of the Board is followed and applied among the companies 
of the Bell System, it could result in more than 20,000 eniployees classified as 
“service assistants” being removed from collective bargaining units and denied 
the right of union representation. 

In order, therefore, to restrict the application of the definition of “‘super- 
visor” to accomplish the expressed intent of Congress to limit this exemption 
to employees “above the grade of strawbosses, lead men, setup men and other 
minor supervisory employees,” it is necessary to further tighten the definition. 
This can be done by adding to the definition the requirement that an employee 
to be exempt from the act as a “supervisor” must have responsibility for the 
formulation or execution of management policy with respect to the employees, 
under his direction. 

We, therefore, recommend that the definition of supervisor be amended to 
read, as follows (the amending language is italicized) : 

“(11) The term ‘supervisor’ means any individual having authority, in the 
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, 
discharge, assign, reward or discipline other employees, or responsibility to 
direct them, or to adjust their grievances, or effectively to recommend such 
action, if in connection with the foregoing the exercise of such authority is 
not of a merely routine or clerical nature, but requires the use of independent 
judgment, and is coupled with responsibility for the formulation or execution 
of management policy with respect to the employees under his direction.” 

In conclusion, I have tried to present to this subcommittee my views with 
respect to some of the principal legislation which is being considered at the 
present time. Further, I have sought to present for your consideration some 
of the other areas in which CWA believes the Taft-Hartley Act should be 
amended in order to better accomplish the purposes which formed the basis 
for the enactment of the National Labor Relations Act and which are stated 
in section 1 of the Taft-Hartley Act. 

Your kindness in allowing me this opportunity to appear and present this 
statement is appreciated. 


(Attachments to the statement follow :) 
2 General Telephone Company of California (106 N. L. R. B. 413 (1958)) 


phone Company of Michigan (112 N. L. R. B. No. 7 (1955) ) 
of Ohio (112 N. L. R. B. No, 152 (1955) ). 


; General Tele 
; Generai Telephone Company, 
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EXHIBIT A 


{Attachment to Beirne statement] 





[NEW YORK TELEPHONE COMPANY _ 


INFORMATION BULLETIN 





For Issued By The 
Upstate General Industrial 
Employees Relations Supervisor 





Number 4 April 17, 1958 


OVER 400 JOBS SAVED 


In our last bulletin we promised you a report of the number of jobs we have been 
able.to save. Here is a summary of what we have been able to accomplish so far. 


We have transferred 22 Plant men into the regular sales force. The increase in 
all sales activity has kept something over 100 employees busy installing new service. 


In all but a very few cases we have completely stopped hiring in the Upstate 
territory. Job vacancies have been filled from within through a series of transfers. The 
net result of 351 such transfers has been that 180 layoffs have been avoided. 


Even in years of poor business, our industry has rather substantial force losses 
in some departments. Anticipating future losses, we advanced the schedule of some of 
our necessary work. This and other work rearrangement accounts for approximately 125 
jobs that, under normal scheduling, would not be available at the present time. 


The over-all result of all this activity is that at least 400 people are still on the 
telephone company payroll working full time who otherwise could have been laid off. 


This has not been an easy job to accomplish and it is only with the understanding 
and cooperation of all involved that it has been successful to date. Such understanding 
and cooperation have been very evident. It convinces us that Management and your Unions! 
have properly embarked on this procedure rather than adopt a simpler layoff plan. With 
this in mind and because of current changing economic conditions, we plan to continue as 
necessary to do more transferring of people to utilize force surplus as replacements for 
force losses as they occur in essential jobs. 
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ExnHisit B 


4/16/58 
Exhibit B 


Last week, on the 7/16/58, it was raining and we were in the truck. 
We began talking about unions, and , the line foreman, told us that 
for our sake he hoped that C.W.A. would never get into the Company. We asked 
him why, and he said "on rainy days like today you guys will say, well it's 
Teining, and we can't work today, and your boss will tell you. Well you can go 
home then, but without pay." I asked him why the Company was against C.W.A., 
and he said, "The Company doesn't care what union is in here, but the Company 
thinks it would be better for the men if C.W.A. didn't get in. He said that 
in the new contract that we would (have) no better benefits and also a lot 


less, such as 3 or 4 less holidays a year. 


Signed 


Note: The foreman's name and the signer of this statement are omitted. 
This is in accordance with a request made by the signer; that 


his name not be disclosed to the Company. 


NO-331 





| 
) 
! 





982 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


EXHIBIT C 
Arcade, N.Y. 


During the week of March 9, 1958 an application card for 
membership in the CWA was presented to me Mr. Donald Coe, 79 E. Main 
Street, Arcade, N.Y. I then filled out the card, misplaced it and 
thereby unable to find it later. 

On Monday 3/17/58 I was asked for the card, however I didn't 
have it. 

From what I can gather the card I signed turned up in Buffalo 
at one of thebusiness offices and was then forwarded to the Hamburg 
office hence to Mr. James Bowen, Hamburg Plant Supervisor. 

Approximately on March 20th, 1958 Mr. James Bowen put the card 
along with a note in an envelope and gave it to Mr. Gilbert Lesley 
my foreman. Mr. Lesley then called me into a N.Y.T. truck to talk 
it over. Mr. Lesley gave my card back to me saying, Mr. Bowen had 
given him a note which in effect said Mr. Lesley wasn't doing his 
job properly. Mr. Lesley then told me he was disappointed in me for 
filling out a card and that he wanted to know why I filled out the 
card. During the conversation he asked me "Do you like your job", 
and “what has the company done against you"? 

Before the conversation was over, I tore up the card and threw 
it away. We then stepped out of the truck and went in different 
directions. 


The above statement is true and in no way em I being forced 


In Witness 


Brchan® C. Wiek CWA Lecal/ w52 





¢ 
s 
we 


“Hew 
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EXHIBIT D 


24 WINDSOR DRIVE 
SCOTIA 2, N. Y. 


_Feb. 12, 1958 


To All My Friends, Associates and Co-workers 
in the New York Telephone Company: 


In the National Labor Relations Board election which took place between Empire State Telephone Work- 
ers Organization and Communications Workers of America about 4 years ago, I was an ardent, dedicated and 
energetic supporter of the independent form of unionism . . . Empire State Telephone Workers Organization. 


I earnestly and sincerely believed that we could and would do better with the company if we were not 
tied up in a national union like CWA. It was with great hopes that I put my full energies in behalf of ESTWO 
by recruiting membership. 


I was such a fired up ESTWO independent that there just was no reasoning, there was no logic nor was 
there any argument which would or could move me from my chosen direction in behalf of ESTWO. 


If CWA could have their own dues structure in its locals, so could ESTWO. 

If CWA could train its shop stewards and officers to do a job for its people, so could we in 
ESTWO .. . and perhaps better. 

If CWA could bargain with the upstate plant management, so could we and better. 

If CWA could handle grievances up to and including arbitration, so could ESTWO. 


If CWA prided itself on its democratic constitution, then our ESTWO constitution would be 
more democratic. . 


In SHORT, anything CWA could do up here, we in ESTWO could do better. 
It took me some time to discover and admit to myself that I had made a mistake. 


In the years since we have had bargaining rights with ESTWO we have not even had one case reach 
arbitration, (although there have been several with merit) because the papers were pigeon-holed. 


In the years since the election we have had the ESTWO constitution changed many times but each 
time to give more authority to the Executive Board, more financial responsibility on the members and less 
democracy. 


In the years since the election there have been many changes in the ESTWO top officers . . . some 
going into management . . . and replacements made without the slightest effort or attempt made to train, teach 
or assist our shop stewards and local officers to enforce the contract and do a better job of day to day representa- 
tion on the job. 


In the years since the election WE HAVE NOT EARNED THE RESPECT OF MANAGEMENT OR THE 
PEOPLE. There just is no real independence from the company because they have the last word and we have 
no qualified personnel to meet the company on an equal basis at the bargaining table. DON'T TAKE MY WORD 
FOR IT .. . read the statements made by the former ESTWO president, who publicly declared that we are 
company-dominated and that there are no qualified, experienced bargainers on the top ESTWO. 


I'm not angry at anybody . . . neither management nor my fellow employees in ESTWO. 
I just think its’ time for a change and it should be a change for the better. 


I earnestiy believe that CWA ought to be given the opportunity to be heard. I think this union ought 
to be given the opportunity to represent us and given a chance to make it work. 


I ask each of you to think this over carefully . . . judge for yourself . . . and Jet me hear from you. 


Sincerely, 


RAY KARIS, 
Installation-Repair 
Schenectady 





| 
| 
| 
| 
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EXHIBIT E 


24 Windsor Drive 
Scotia 2, N.Y. 
April 24, 1958 


Dear Ray, 


It was shortly after a letter was circulated in 
the up-Stste area that my vosition regarding the 
incumbent union became clear. It is clearly evident 
that the indevendent union we now have is totally 
inadeouate where the welfare of seven thousand workers 
is in jeovardy. 


My efforts to explain my position were curtaildd 
one day when my supervisor told me that I wse not to 
do any electioneering on my visits to the Central 
Office in Schenectady. I agreed at the time. No 
such advice was given to the ective members of the 
incumbent union. If it was, it was not heeded. Due 
to the neture of their work, they were in e@ position 
to influence others into ridiculing my position. 


Several weeks leter, the telephone instella- 
tion truck which I had been using for over a year 
was teken from me with no exvlanstion and I was 
told to use other transportation. Previous to thie, 
I was able to do my work without worrying about 
trensvortetion but I find thet now I em severely 
hendicapnved. 


At my garage where I work the men "re saying, 
"Campaign for the CYA end they will teke your truck 
AUG Ts% as « look at Karis." 


Yours truly, 


Rey Karis 


Insteller Repsirman 
Schenectady 
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Senator McNamara. You may proceed in your own manner, then. 

Mr. Berrne. Thank you. Mr. Chairman and gentlemen of the com- 
mittee, my name is Joseph A. Beirne. I am the president of the Com- 
munications Workers of America, AFL-CIO. I speak for 380,000 
telephone workers in 46 States, the District of Columbia, Haw: ul, 
Alaska, and 2 Provinces of C anada. 

I.am pleased to have received the invitation to appear before this 
subcommittee. I would like to say at the outset that I may be one of 
those who might qualify as a labor leader under the testimony of the 
srevious witness and I would like also to say that I am speaking not 
just for myself but for the people whom I represent. 

Second, I would say that I do not seem to live in the same world 
as the previous witness. For the last 21 consecutive years that I have 
been on this job, I have not had any of the experiences which the 
previous witness gave. I have no ambition to become more politically 
powerful because J ,000 times zero is still zero and I am one who has no 
political power. 

I trust and I hope that I will not be arrogant with this subcom- 
mittee or with anyone else, but I will say that I will go on demanding 
benefits for the people I am privileged to represent from the com- 
panies with whom we hold contracts. 


OBLIGATIONS OF LABOR LEADERS 


We in CWA, and our associates in the labor movement, are every 
bit as interested in the enactment of truly effective, necessary, remedial 
legislation in the labor-management field as are those persons and 
groups who, for one reason or ‘another, have proposed and spoken out 
for so-called reform legislation. 

In fact, I know of no individual or group of people who are more 
truly reform minded than those of us in the labor movement. Let me 
remind you, gentlemen, that when you set about to reform something 
you attempt to improve it by providing for the removal of its abusive 
or faulty elements. You do not attempt to destroy it or render it 
ineffective. 

We fully realize and recognize our obligations and responsibilities 
to all of the employees whom we represent, the employers for whom 
they labor, and to society as a whole. We are concerned over the 
revealed abuses in the trade-union ranks and we are cognizant of the 
fact that they have created no little concern to the citizenry of this 
Nation. The improper practices that have been shown to exist have 
likewise been the cause of no little anxiety to the labor movement 
itself. 


PRAISE OF AFL-CIO 


CWA is proud of its affiliation with the AFL-CIO. This great 
labor federation is truly dedicated to the ideals of American unionism. 
There is no other organization in existence wherein you can find a more 
diligent, persistent, and unrelenting endeavor to rid itself of the afflic- 
tion implanted by the wretchedness of unsavory infiltrators. The 
uncompromising manner in which the AFL-CIO has taken up the 


sword of battle on behalf of ethical and moral principles is a matter 
of public record. 
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There is more than abundant evidence that the vast majority in the 
labor movement are clean, decent, dedicated and honest men and 
women of integrity, who are sincerely devoted to the interests of union 
members and the general public. The record clearly reflects that those 
who do not conduct themselves accordingly are not and will not be 
tolerated. 

Thus it should be of little wonder to you, if I speak with indignation 
about so apparent an effort in some quarters to invoke purely punitive, 
repressive, union-busting legislative measures. It is difficult to be- 
lieve that the proponents and advocates of these types of proposals 
have a clear understanding of the subject matter which they are at- 
tempting to “reform.” 


CWA ENDORSEMENT OF AFL-CIO VIEWS ON PROPOSALS 


In his testimony before this subcommittee on March 27, 1958, Presi- 
dent George Meany of the AFL-CIO devoted considerable attention 
to many of the proposals contained in various bills submitted for your 
consideration. I do not wish to impose upon you gentlemen by pro- 
longing these hearings with repetitious comments and remarks. CWA 
endorses the views that have been submitted on behalf of the AFL- 
CIO. However, I would like to go over just a few of the matters which 
we believe are deserving of emphasis and prime consideration. 


FILING AND DISCLOSURE REQUIREMENTS 


I am in complete agreement with the concepts that union assets 
should only be used for authorized legitimate purposes; that union 
officers and agents should be responsible as fiduciaries in the handling 
of these assets; and, that union members should have some recourse 
to assure the proper handling of these assets. 

Providing for the filing of financial reports with the Department 
of Labor should go a long way toward the assurance of these principles. 
T doubt the feasibility, “however, of requiring unions to make their 
records available to each member, and I quote from one of the provi- 
sions here before you. “upon request, at reasonable times and under 
reasonable conditions.” 

IT am certain that it would be sufficiently effective to limit the re- 
quirement of making records available so as to require only that they 
be made available to the Department of Labor. The number of re- 
quests at any given time and the location of the members making 
the requests would in all probability render compliance with such 
a reauirement impossible, or the cost of duplicating the records 
prohibitive. 

The Department of Labor could accept complaints, and so on, of 
union members and when deemed necessary it could check the reports 
against the records. If necessary, the Department could resort to any 
allowable action on behalf of the mion members. 

It would be totally unreasonable to require labor organizations to 
file each and everv rule, resolution. minute or other document which 
governs membership in the organization, internal rights and respon- 
sibilities of members, or responsibilities of the organization or its 
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officers to members. Frankly, I am at a loss in attempting to deter- 
mine just what a union would have to file to comply with such a 
requirement. 


EMPHASIS ON THREE POINTS MADE BY GEORGE MEANY 


L would like to emphasize three salient points made by Mr. Meany: 
(1) reporting forms should be designed in such a manner that un- 
necessary and burdensome detail might be avoided; (2) filing and 
public disclosure of expenditures requirements should be made appli- 
cable to employers insofar as they make such expenditures in the field 
of labor relations; and (3) there should be some cutoff point estab- 
lished so as to relieve relatively small labor organizations from the 
requirement of filing these reports. 

As for the proposals requiring every officer or employee of a labor 
organization to file personal financial reports annually and the mak- 
ing of such reports available for public inspection, I am certain you 
already know the position labor leaders and union employees are 
compelled to take. I do not wish to quibble about the requirement 
of filing such reports per se, provided it is truly believed to be nec- 
essary for the protection of union members. We may disagree as to 
the necessity for such reports, but this is not the point that troubles 
me. I ask you in all sincerity, why is it that management officers 
and employees engaged in the field of labor relations are not likewise 
made subject to sue ‘h requirements? It is the principle of singling 
out union officers and personne] that is grossly unjust. 


SOME PROPOSED PENALTIES PURELY PUNITIVE 


As to some of the proposed penalties for willfully failing to file 
a true and proper report, I must urge you to consider them for what 
they are—purely punitive, union- busting, wholly unnecessary provi- 
sions. What are they? For example, the Administration has pro- 
posed that for a period of up to 5 years a union (1) shall be ineligible 
“to obtain or retain a certification or other recognition as a representa- 
tive of any employees;” (2) shall be ineligible to use the National 
Labor Relations Board: and ( 3) shall lose its income tax exemption. 

Without belaboring the matter, these sanctions are completely 
contrary to and inconsistent with the stated reasons for legislation. 
What we are all interested in here is the protection and the safeguard 
of the rights of union members. Each of the sanctions hits not at 
the perpetrator of the wrong, but rather at the very persons we are 
concerned about and attempting to protect. I suggest, gentlemen, 
that proper sanctions directed at the culprit would not only serve the 
needs of the members, but would also serve to rid the labor move- 
ment of the dishonest characters none of us want to tolerate. Do 
not act against the members themselves. 


DEMOCRACY IN UNIONS 


There have been a number of proposals submitted that purport to 
assure democratic control of labor organizations by their member- 
ship. We in CWA are mighty proud of the democratic processes 
which characterize our or ganization. If there are any doubts in the 
minds of any of you gentlemen, I urge you, the whole committee, to 
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take advantage of the invitation we have extended to you to observe 
first-hand the grass-roots operation of CWA at Miami Beach, Fla., 
during the week of June 9-138, 1958, when our 20th Anniversary Con- 
vention will be in session. 

Also, in order that you may acquire a comprehensive understand- 
ing of the basic nature of union democracy, organizational struc- 
ture, operations and functions, I recommend that you give our con- 
stitution and the constitutions of other unions a thorough review 
before you make a final decision as to the necessity for legislation 
in this area. We have supplied each of you with copies of CWA’s 
constitution, as amended June 1957. 


PROPOSALS ON PENALIZING CERTAIN UNION AND EMPLOYER ACTIVITIES 


I would like to express my agreement that embezzlement of union 
assets, the making of false entries in records or reports with the in- 
tent to deceive or defraud, and the willful destruction of such rec- 
ords should be made federal crimes. 

Likewise, I concur in the making of bribery in labor-management 
relations a federal crime. 

In this connection I urge you to be certain that any such provision 
is all-inclusive so as to reach all of the vicious devices of the so-called 
middlemen. 

Also, certain reprehensible activities engaged in by employers, such 
as the employment of labor spies, the disc harge of union adherents 
or other discrimination against them, the moving of a plant to an- 
other city, and the bringing in of another union to compete with a 
bona fide union trying to organize a plant, as well as the commission 
of violence for the purpose of blaming such action on a union, should 
all be declared unlawful. 

While it is true that all of these activities constitute unfair labor 
practices, it would certainly be an added deterrent if they were made 
the subject matter of crimes under our laws. 


PROPOSALS TO AMEND TAFT-HARTLEY ACT 


Since the enactment into law of the Taft-Hartley Act there has 
been presented to Congress many suggestions, proposals, and recom- 
mendations to amend its provisions by way of deletion, addition, and 
clarification. 

Proposed amendments seem to have reached a flood stage at this 
time. But even so, the mere fact that many seek to change the law 
should not be considered as a sufficient reason for failure to bring to 
the attention of this subcommittee proposals which our union believes 
to be necessary and desirable, and to comment with respect to S. 8692 
which deals with the regulation by states of strikes in public utilities. 


UNION SECURITY——SECTION 14 (B) OF THE ACT 


Normally, where Federal and State law covers the same area, the 
Federal law prevails. 

In the Taft-Hartley Act, however, Congress in an unprecedented 
decision, specifically gave to State laws restricting union security 
priority over Federal legislation. 
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Section 14 (b) of the act provides: 


Nothing in this Act shall be construed as authorizing the execution or appli- 
cation of agreements requiring membership in a labor organization as a condi- 
tion of employment in any State or Territory in which such execution or appli- 
eation is prohibited by State or Territorial law. 

What has happened is that some 18 States have enacted the so- 
called “right-to-work” laws. 

These misnomered laws seek to outlaw all forms of union security, 
and, in reality, are nothing more than compulsory open-shop laws. 

Without going into the details of the arguments that have been 
made against the “right-to-work” laws, their illogical justification 
in the context of the present-day social order and industrial life or 
their immoral connotations—without going into any of these—let 
us look to the statutory base for such laws to determine its justifica- 
tion. 

Since 1935, it has been national, Federal policy to encourage em- 
ployees to organize and to reach collective- bargaining contracts cov- 
ering wages, ‘hours, and other terms and conditions of employment 
through representatives of their own choosing in industries engaging 
in or affecting interstate commerce. The current statutory expres- 
sion of this policy y is in the Taft- Hartley Act. 

This law of the land, however, is subject to a curious inconsistency 
with respect to union security ‘collective- bargaining contracts: 

The States and Territories have been given the power under sec- 
tion 14 (b) to enact laws outlawing union security. 

Thus, the national policy, as expressed by Congress, is subject to 
change from time to time in any given geographic: al area by the action 
of State legislative bodies. This condition of inconsistency and de- 
parture from usual and normal application of Federal law is empha- 
sized by the fact that apart from section 14 (b) the Taft-Hartley 
Act permits and encourages union security contracts for a limited union 
shop. 

Congress should restore to the jurisdiction of Federal law the estab- 
lishment of uniform and consistent policy with respect to union 
security contracts by repealing section 14 (b) of the Taft-Hartley Act. 


FEDERAL-STATE JURISDICTION IN PUBLIC UTILITY DISPUTES 


What we have said with respect to Federal-State jurisdiction in con- 
nection with union security is equally applicable to the proposal of 
Senator Holland which deals with strikes i in public utilities. 

This bill would add to section 14 of the act a new provision whereby 
State laws, which regulate or qualify the right of employees of a 
public utility to strike, or prohibit strikes by such employees, would 
be given priority over Federal legislation. 

Since CWA represents employees throughout 46 States, the enact- 
ment of this measure would subject us to the laws of 46 separate 
legislative bodies. 

At the present time, there are 14 States that regulate strikes in public 
utilities. Nine of these State laws provide for some form of compul- 
sory arbitration and mediation, and seven States, along with Hawaii, 
provide for seizure. 

The proposal is an attempt at overriding the Supreme Court decision 
in the Wisconsin case (340 U. S. 383). 
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The Court ruled that the right to strike for legitimate objectives by 
traditional means was being restricted in industries where this right 
was protected by Federal law. 

In its opinion, the Court pointed out that Congress, in enacting Taft- 
Hartley, had gone so far as to restrict the right to strike only in cases 
of national emergency. 

I have read Senator Holland’s views supporting his proposal. He 
seems at times to be talking about public utilities whose operations are 
confined strictly to a local community or a local area. 

Other times he seems to be speaking about public utilities that may 
operate in more than one community but limited in their operations by 
the boundaries of a State. 

Then, again, he talks about public utilities of the category, like my 
own industry, which is no respecter of State boundaries and is actually 
nationwide in character and application. 


EFFECT OF HOLLAND BELL ON TELEPHONE INDUSTRY 


The effect of S. 3692 in my own industry would create such a con- 
fused, irrational picture that once again the powerful employers in 
this industry would receive a new, sharp tool with which to render 
collective bargaining, in its real sense, more ineffective. 

To illustrate what I mean, let’s look at one or two concrete examples 
of collective bargaining: 

At the present time, we are negotiating with the Southern Bell Co. 
The contract expires at midnight, this coming Wednesday. 

The important subjects before the bargaining committees are wages 
and improved vacation practices. Our facts and figures definitely 
prove that a wage increase is long overdue. They also prove—and 
the company agrees—that no major change has taken place in our 
vacation practices for the last 20 years. 

Now, if Senator Holland’s bill is in effect and if we do not reach 
agreement with the company and our members vote to strike, the 
State of Florida, with a law on its books, could intervene and say 
“You must arbitrate this matter for that portion of the employee 
group who live in Florida.” Tennessee might do the same thing. 


SOUTHERN BELL CO. IN NINE STATES 


It so happens that the Southern Bell Co. covers the nine South- 
eastern States. We represent approximately 56,000 people in those 
9 States. The headquarters of the company and the locale of our 
bargaining is Atlanta, Ga. 

What would happen to us, or what would happen to the collective- 
bargaining processes if Florida and Tennessee applied a State law 
and the other seven did not? 

Or, better still, what would happen in a collective-bargaining pic- 
ture where the 9 States each had a different law, 1 calling for arbi- 
tration where either party could reject the arbitrator’s decision; 1 
calling for a specific time period of mediation with or without the 
mediator making public recommendations; a third calling for seizure 
and compulsory provisions requiring working for the State; a fourth 
having compulsory arbitration with both sides required to accept the 
arbitrator’s decision; a fifth, a sixth, a seventh, an eighth, a ninth 
State having some different provisions? 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 991 


EFFECTIVE BARGAINING BARRED 


Gentlemen, there would be no effective bargaining. Our union 
would be fractured. The responsible management of ‘the company’s 
operation could never be reached, because we would have to deal with 
lower levels of controlled management in nine different States. 

It is bad enough now that the Taft- Hartley Act insulates the re- 
sponsible management in the Bell System from bargaining with us. 
It is bad enough when we have to deal with the management of one 
company in the Bell System which, as was brought out only recently 
before Congressman Celler, is a well-integrated system from the man- 
agement standpoint. 

“Senator Holland would require us to deal on a State basis with a 
level of management people whose authority to reach agreement with 
our union would be very questionable. 

In fact, my knowledge of the Bell System would suggest that such 
a level of management could have no authority whatsoever; hence, 
we would constantly be embroiled in State litig: ation wherein it would 
be possible for a group of employees in a single company working in 
a particular State to have conditions and benefits different than em- 
ployees of the same company working in another State. 

If the Senator wants to destroy our union, make a complete sham- 
bles of efforts we are ow to have reasonable, fair, and sensible 
relations in the Bell System, he should come right out and say so. 
Then, at least, we would respect him for being an honest, forthright 
man. 

If he was not thinking about our situation, even in his own terri- 
tory, then I believe Senator Holland might want to look at the effect 
of his proposals in all situations similar to our own. 

What I say about the effect of S. 3692 in the 9 Southeastern States 
applies equally to the 6 States in which the Southwestern Bell Co. 
operates; the 4 States in which the Pacific Bell operates; the 7 States 
operating from the Canadian border to the Mexican border of the 
Mountain States Co.; the 5 States of the Northwestern Co. and others 
that I could keep on mentioning, including Senator Kennedy’s own 
New England area. 

In addition, we have a nationwide long-lines unit which operates 
throughout the entire country. This long- lines department would 
most certainly be fragmentized by S. 3692 to the point wherein collec- 
tive bargaining would be completely destroyed. 

The retention of Federal jurisdiction in this area is essential. 


FREE SPEECH——-EXPERIENCE IN TELEPHONE COMPANIES 


On the amendment of section 8 (c) of the act: 
Section 8 (c) of the act embodies the so-called “free speech” pro- 
vision of the act. It provides, as follows: 


(c) The expressing of any views, arguments or opinions, or dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not consti- 
tute or be evidence of an unfair labor practice under any of the provisions of 


this Act, if such expression contains no threat of reprisal or force or promise 
of benefit. 


On its face, this provision appears to be fair, reasonable, and in 
accord with fundamental constitutional right. 
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But in its operation it constitutes an invitation to employers to 
abuse their tremendous economic power over the employees. The 
popularizing of section 8 (c) of the Taft-Hartley Act as the “free 
speech” section was, in my opinion, misleading and deceptive. 

I have had a great deal of experience with this so-called “free 
speech.” ; 

“CAPTIVE AUDIENCE” 


I have seen company officials use the “captive audience” as a heavy- 

handed tool of intimidation and coercion. 

The Bell System, for example, has thousands of female employees. 
These girls, most of them of tender years, are particularly suscep- 
tible to the brand of intimidation which is now lawful under the 
guise of free speech. In the Bell System, the “captive audience” is 
sometimes common practice. 

In my statement I make a reference to the findings of the Com- 
mittee on Labor and Public Welfare, United States Senate, 82d Con- 
gress, Ist session, Report No. 139, Labor Management Relations in 
the Bell Telephone System, page 34. 

It is used to compel employees to attend meetings on company time 
and property where they have to listen to antrunion propaganda. 
They can escape from this union baiting only by absenting themselves 
from their jobs at the risk of dismissal. This is the nature of the 
“free speech” with which we are here concerned. 

Let me give you some specific examples of how this “free speech” 
works in the telephone industry. 


EXAMPLES IN UPSTATE NEW YORK 


At the present time, CWA is conducting an organizing drive among 
the employees of the New York Telephone Co. in the so-called upstate 
area. The employees in the particular collective bargaining unit are 
represented by a company union. 

The campaign was proceeding through normal and usual channels 
of communication and enlistment. 

The company apparently reached the conclusion that the company 
union was in danger of being supplanted as collective bargaining 
representative, so it began to resort to the use of the “captive audience’ 
device and free speech in an effort to stem the tide. 

The company employees in small groups, sometimes only 2 or 4, 
were summoned to meetings on company time and property. The 
meetings were justified by the company as being necessary to deter- 
mine the views of the employ: ees with respect to the effect of economic 
conditions on employment in their geographic area and to learn 
whether the employees were troubled about anything in their relation- 
ship with the company. 


PROPAGANDA AGAINST CWA 


No matter what subjects or matters were raised in these meetings, 
the discussion was always cleverly steered to CWA, which inevitably 
produced the tirade of propaganda designed to influence and dis- 
suade the employees from further consideration of CWA as their 
bargaining representative. 
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These meetings were followed up by company bulletins to its em- 
ployees in which the close cooperation between the company and the 
company union was emphasized to be the reason many jobs were 
being saved. 

A copy of one of these bulletins is attached to this statement I sub- 
mitted to the committee as exhibit A. (See p. 980.) 

These speeches by management include the usual antiunion approach 
of half-truths and outright misrepresentation of facts presented in an 
atmosphere of paternalisn. 

Of course, there are no threats of reprisal or force or promise of 
benefit which could readily form the basis of an unfair labor practice ; 
und, even if there were, CWA would hesitate about going to the Na- 
tional Labor Relations Board. But, nev ertheless, the company is 
substantially interfering with the employees’ right to select representa- 
tives of theirownc -hoosing. 

When a boss or representative of a boss, while on the job and during 
working time, conversationally or formally, expresses to his employees 
what is deemed by him to be best for the employees with respect to 
union representation, his choice between competing unions, or he makes 
derogatory remarks concerning a particular union, the natural and 
necessary result is interference with the freedom of choice of the 
employees. 

The mere presence of the boss discussing, expressing, and stating his 
views and preferences on company time, in company locations, in an 
atmosphere of paternalism engenders or creates a fear not to do what 
the boss thinks is best for his employees. 

Further, we do not have the same access to the employee groups; 
and, remember, the public is paying for these company meetings. 

It is the subtle approach based upon the position of the company 
as employer which forms the basis of the pressure and results in the 
interference with the freedom of the employees in their relation to 
their unions. 

Many of the “captive audience” meetings are followed up by personal 
contacts with employees by their immediate supervisors where the con- 
versation is not always so subtle. 


PERSONAL CONTACT 


For example, there is attached hereto as exhibit B a report on one 
of these conversations which is designed to plant the idea that if 
CWA becomes the collective bargaining representative, certain em- 
ployees would lose pay on rainy da ays when they cannot perform their 
usual work. (See p. 981.) 

In other instances, it was intimated that future opportunities for 
advancement would cease to exist for employees who supported CWA 

There has been brought to my attention an incident—see exhibit C 
attached hereto—in the New York Telephone Co. upstate area where 
an employee signed a card authorizing CWA to petition for an NLRB 
election. (See p. 982.) 

In some manner, the card turned up in the possession of the company. 
A high-level supervisor sought out this employee on the job and con- 
ferred with the employee in the cab of a compan y truck with respect 
to his job attitude. 
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During the conference the supervisor returned the card to the 
employee. There was no threat of reprisal or promise of benefit, 
just free speech, but I am sure the employee understood his employer 
did not approve of his support of CWA. 

Likewise, in another instance also documented in my statement as 
exhibit D (see p. 983), an installer who supported CWA in its cam- 
aign to secure an NLRB election among the employees for collective 
argaining representative, was deprived of his truck and placed on 
foot. : 
Then a rumor was insidiously circulated among the other employees 
inferring that the employee’s loss of the use of the company truck re- 

sulted from his support of CWA. 


INSTRUCTION OF MANAGEMENT TO INFLUENCE EMPLOYEES REGARDING 
UNION MEMBERSHIP 


In the very beginning of organizing in the upstate area of New York, 
the telephone company in a book of instructions and so-called facts 
sought to instruct the management employees in the art of free speech 
designed to influence its employees with respect to their union mem- 
bership. Its approach and purpose insofar as CWA representing 
employees of the company is clearly set forth in the preface to this 
book, as follows: 

PREFACE 


This book is issued because the company feels that representation of our 
employees by CWA-CIO is not in the best interest of our employees, the public 
whom we serve, or the company. 

This conviction is based on the record that has been established by CWA-CIO in 
other companies. It is a record that should give our employees good cause to 
wonder whether CWA-CIO would be good for them. 

Regardless of what union represents upstate employees, the company is willing 
to bargain with it and will do so in good faith. Employees, should, however, give 
very serious thought to the matter of union representation and consider all 
phases of the problem. They should have the information contained in this book 
so that they may consider it in making up their minds which union they prefer. 

In the past, management people have been reluctant to discuss unions, union 
membership and union activity with their people for fear that something would 
be said which was illegal. This is quite understandable because for many years 
management was prohibited by law from saying very much of anything on this 
subject. 

Today, however, management people are permitted by law to discuss this 
matter freely and frankly. Following good human-relations principles, we should 
talk about it when the opportunity presents itself. * * * 


The record of our industry and many other segments of American 
industry, bears out the viciousness of this “captive audience” device 
which is permitted under section 8 (c) of the act, to interfere with 
the freedom of choice of employees and to frustrate collective 
bargaining. 

There is no other way to eliminate this license to interfere with and 
to coerce employees in their rights guaranteed under the act, but to 
repeal the so-called free speech provision, namely section 8 (c) of the 
act. 

One last thing. 

NLRB ADMINISTRATION 


As I said earlier, even if we had an unfair labor practice against 
the New York Telephone Co., we would hesitate to go to the National 
Labor Relations Board because we believe that the Board is in the 
legislative business. 
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For example, let me talk about that which the previous witness 
spoke about : namely, supervisors under the act. 


EXCLUSION OF SUPERVISORS 


Certain employees were by definition excluded from the benefits of 
the act. One of the groups excluded was “supervisors.” 

The elimination of “supervisors” from the protection of the act 
found its genesis in the efforts of employers to combat the unioniza- 
tion of foremen. 

In the light of the legislative history established by the Congress on 
this subject t, it should be abundantly clear that the Congress ‘did not 
intend to exclude from a recognized bargaining unit a part of the 
employer’s actual basic working force. 

Let me show you quite frankly what has taken place in the com- 
munications industry with respect to one group of employees, who are 
classified as “service assistants” which proves to us, at least, that the 
National Labor Relations Board can leg‘slate. 

The “service assistant” is an experienced telephone operator who, 
because of her experience and ability, is selected by management to 
assist operators in the completion of customer calls and to see that 
production is maintained. 

She is stationed behind the telephone operators at one section of the 
switchboard and is assigned to aid a group of operators which varies 
in size from 6 to 8 in number. 

In her job, she instructs, trains, assists, leads, expedites, inspects, 
makes clerical records about time and production, and performs other 
duties of a clerical and routine character which are calculated to 
improve the development of operators and to maintain certain pre- 
scribed standards of public service. 

She admittedly has no right to hire or fire, promote or discharge. 
The Communications Workers of America believes and asserts that 
she has no right or authority effectively to recommend any of the 
foregoing activities and that she completely lacks any power effectively 
to discipline an operator. 

In fact, the “service assistant,” along with the operators, works 
under the direct eye of the assistant chief operator or chief operator. 

When confronted with problems to which answers are not furnished 
by operating manuals, the service assistant must consult the chief 
operator or her assistant, the serene representative. 

Yet, contrary to these basic facts, the National Labor Relations 
Board has been persuaded that service assistants in three companies of 
the General Telephone Corp. should be excluded from collective 
bargaining units as supervisors. 

The decision of exclusion was based on the “effectively recommend” 
language of the definition of the term “supervisor” as contained in the 
act, because “service assistants’ ’ by the nature of their positions have 
“an intimate knowledge of the operator’s work performance.’ 

Surely, knowledge of the operator’s work performance is not the 
equivalent of author ity “to effectively recommend” in the interest of 
the employer to “hire, transfer, suspend, layoff, recall, promote, dis- 
charge, assign, reward, or discipline other employ ees or responsibility 
to direct them.” 
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In order then to stop the National Labor Relations Board from 
legislating and to restrict the application of the definition of “super- 
visor” to the expressed intent of the Congress, it is necessary to further 
tighten the definition. 

This can be done by adding to the definition the requirement that 
an employee to be exempt from the act as a “supervisor” musi have 
responsibility for the formulation or execution of management policy 
with respect to the employees under his direction. 


CONCLUSION 


Mr. Chairman, in conclusion let me say again that I am very pleased 
and happy with the opportunity to present these views on pending 
legislation and on the 1 or 2 other things which are not in some of 
the current bills before you. 

Also, I would like to comment that while it is true that the act needs 
amending and while we favor reforms, there are some things that we 
have presented to you dealing with my own industry (1) that would 
be affected by Senator Holland’s bill, (2) that deal with the practices 
of the company on captive e audiences under the present law, and (3) 
that deal with the power of the NLRB to legislate, which this com- 
mittee and the Congress should not drive from their minds as they 
help in cleaning up the morality of the United States. 

Senator McNamara. Thank you for appearing here and giving us 
this presentation. I am sure that the committee, both the subcommittee 
and the full committee will give it serious consideration. 

Senator Yarborough has asked me to express his regrets that he 
had to leave because of a prior appointment. 


MEETINGS ON COMPANY TIME AND PROPERTY 


Now, I would like to ask you concerning your statement where you 
made some reference to the fact that the company employees and 
small groups, sometimes only 2 or 3 of them, were summoned to meet- 
ings on company time and property. You are familiar with that. 

Mr. Berrne. Y es, sir. 

Senator McNamara. Well, we had the same procedure or something 
very similar come up before us in another committee of the Senate in 
testimony, that was the Shefferman type of operation. 

I notice that under your exhibit A you submitted with your state- 
ment this exhibit which indicated in the masthead or on the letterhead, 
whatever you want to term it, that the bulletin was issued by the 
general industrial relations supervisor of the New York Telephone 
Co., as an information bulletin for upstate employees. Do you have 
the name of this general industrial relations supervisor ? 

Mr. Berrne. No, I could not give you his name myself right offhand, 
Senator, but I certainly could “find out what it is and send it to you. 

Senator McNamara. Well, it had certain connotations similar to 
the Shefferman type of operation, so that I wonder whether it would 
not be well for this committee to look into that. It might be helpful 
to the committee to have that name, so we would appreciate it if you 
would give us the name of this party. Then maybe we would be in 
# position to check with the McClellan committee concerning the 
Shefferman operations. 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 997 


Mr. Berrne. I will submit his name, Senator. 

(The following information was later furnished for the record :) 

General industrial relations supervisor, New York Telephone Co., upstate plant 
area: H. S. Cloyes, 158 State Street, Albany, N. Y. 

Senator McNamara. Thank you. Senator Morse? 

Senator Morsg. Thank you, Mr. Chairman. 

Mr. Beirne, some of the statements in the prepared statement you 
did not read, you skipped over them. 

I do not know whether you wish to make a ruling on it at this time 
or not, Mr. Chairman, but I would like to suggest that Mr. Beirne’s full 
statement be included. 

Senator McNamara. It is already, Senator Morse. The reporter has 
already been instructed to include the entire prepared gorse 

Senator Morse. ‘Thank you. I just wanted to be sure that it w 


FREE SPEECH 


Now, Mr. Beirne, I would like to ask just a very few questions about 
various phases of this free speech section; and among those phases, 
the public utility legislative field is one that I am particularly con- 
cerned about. 

We have the Holland bill before us, of course, and I have heard 
and participated in discussions of it in this committee and elsewhere. 
1 have also listened to enough oral testimony here to have, I believe, 
a judgment that such legislation perhaps would tend to have this effect 
on collective bargaining in that field, that it might result in the 
destruction at least of the effectiveness of the unions if not the 
unions themselves, and it would certainly lead to the development of 
company unions. 

ABUSE OF FREE SPEECH PROVISION 


I also am very much concerned with the proposals that were made 
in connection with this free speech section of the act and with this 
statement of yours which refers specifically to practices at the present 
time going on in upstate New York, in the drive on the part of the 
CWA to organize the New York Bell System and the attempts that 
you allege are being made on the part of the company to prevent the 
organization of the Bell System by the CWA. 


PRACTICES OF BELL SYSTEM CO. 


Would you say that the practices of the Bell Co., the practices that 
they are exercising or following today in this period of organizational 
conflict within the system in upstate New York, is having the effect 
of discouraging many of these people who are telephone company 
employees from openly supporting the CWA because of this exer- 
cise of the right of free speech on the part of the company representa- 
tives, it being interpreted by these employees as, you might say, “a 
word to the wise is, if you want to stay on the job stay away from 
the CWA”? 

Mr. Beirne. That is exactly what the effect of their action is, Sena- 
tor, and that is exactly what they seek to accomplish, as we found 
out from this book that I made reference to in my statement, and 
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where I only quoted the preface of the book itself. It is a pretty 
thick book. 

Senator Morse. Then really what you are trying to tell this sub- 
committee, Mr. Beirne, is that. the management officials of the Bell 
Telephone Co. up in New York in your opinion are abusing the 
free speech section of the Taft- Hartley law and are endeavoring in 
a sense to break down the union, in their contest of organization, by 
making representations to the employees, at meetings called on com- 
pany time and on company property, representations that result in 
creating at least the fear on the part of many of the employees that 
if they join the union it will be to their economic and employment 
disadvantage? 

Mr. Berrne. That is exactly what they are doing, Senator. 


PUBLIC CHARGED WITH ILLEGAL ACTIVITIES 


The public tragedy of this whole thing, Senator, is that a part of 
every one of the 10-cent pieces that goes into a telephone coinbox, and 
a part of every bill that every telephone subscriber pays, and a part 
of every rate that the Public Service Commission of the State of 
New York sets for the New York company is used—thousands of dol- 
lars, untold, uncountable dollars are used—in this very illegal act 
and the desperate attempt to bring back the jungle conditions of labor 
relations that existed prior to 1935. That is the tragedy of it. 

Senator Morse. And one of the examples that you used to illustrate 
this point, if I understood you correctly, was the case of the repair- 
man who had his truck taken away from him. 

Now, is it the duty of such a repairman to drive from home to home 
where there is a ee out of repair or where the wire connecting 
the home is out of repair, to go there and repair so that the tele :phone 
concerned can get bent into service? Is that the type of work he does 
all the time ? 

Mr. Berrne. That is the kind of work he is doing, yes. 

Senator Morse. Do I understand that in your example the repair- 
man was discovered to be inclined toward being represented by the 
CWA organization of that telephone company up in New York and he 
was disc iplined by having his truck taken away from him and he had 
to pack up his repair bag and walk with it from house to house to 
repair telephones, is that correct ! 

Mr. Berrne. That is correct. 


EFFECT ON SERVICE TO THE PUBLIC 


Senator Morse. Well, what would you say about the argument that 
would be to the financial advantage or disadvantages of the company, 
because he cannot get the phones repaired so rapidly and that it would 
prove to the disadvantage of the company ? 

Of course, I realize that if my phone is out of order I do not get any 
rebate on my telephone bill for that month. I pay the same monthly 
rate and so the company does not directly lose any money if my tele- 
phone is out of order. 

Nevertheless, I would think that it would lead to the public rela- 
tions disadvantage of the company to have the telephone repairman 
walking around in the neighborhood with his repair tools in a satchel, 
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rather than driving around in the repair truck. What do you think 
about that # 

Mr. Berrne. In the particular case which exhibit D spells out— 
where one of the cour ageous men up there signed his name to the com- 
plaint—the truck that the man had used for quite some time was taken 
away from him. The company took it away. (See p. 983.) 

I would think that it would be to the financial disadvantage of the 
company, but the man indicated by this exhibit that the company’s 
gain comes in their fight against a bona fide union which their own 
people want. He indicated this by pointing out to those people up 
there that the foremen, or whoever it was, began an insidious campaign 
by saying, in effect, “Look what happened to Karis because he sup- 
ported the CWA, there he is out on foot.” 

Now, there are desirable and undesirable jobs, I guess, in every 
industry, but to have a repairman Ing around a 20- or 30-pound bag 
of gear—especially in upstate New York, to be trudging throu zh 6 
to 8 feet of snow, and it was recorded in our newspapers here that they 
had that: much snow in that area just a few months ago—it is quite 
undesirable. It is certainly more desirable to come out of a heated 
truck and not have to lug the gear around on foot. 

True, the public suffers. True, it is very inefficient and true, it be- 
comes more expensive. True, it makes the subscriber more irritable 
when that repairman is delayed by the foot operation, instead of com- 
ing quicker by truck. When he trudges in feeling miserable and with 
his feet wet and cold, he finds a subscriber with a phone out of order 
who is very irritable. 

The only thing that the company can gain by it is to show him up as 
a horrible ex: imple of what could happen to all of the others if they 
support our union. 

COMPANY-DOMINATED UNION 


Senator Morse. In other words, by listening to the testimony this 
afternoon I cannot escape the conclusion or interpretation, and I want 
you to check it for accuracy, that you are in effect then telling this 
committee this, that the Bell Telephone Co. officials in upstate New 
York turn themselves in effect into company dominated union or- 
ganizers, in that they are using their offices and company time and 
company property to very cleverly by implication and by innuendo 
to make it clear to employees that if they do not stay within the com- 
pany-preferred union, that they may find themselves in an unhappy, 
uneconomic position ¢ 

Mr. Berrne. That is a completely accurate statement, Senator. 

Senator Morse. And I said your statement, or at least I think you 
said if I interpret it correctly, that you are telling this subcommittee 
that in the organizing activities of company officials who work for a 
company-preferred union as against the CWA, that they make mis- 
representations and that they are stating half truths. Would you 
have anything to say about this? 


CREATION OF COMPANY-DOMINATED UNTON 


Mr. Beirne. First, let me say that it is a company dominated union 
and it was created by the company some years ago when the officers 
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of the independent unions then in existence determined by secret vote 
of the members to become a part of the CWA. 

The company immediately ran to the National Labor Relations 
Board and asked for a determination as to who represented the em- 
ployees. Now, the independent unions then in existence had voted to 
join us but by the time that the National Labor Relations Board had 
completed their hearings a new independent union had sprung into 
existence. Where it got its finances nobody knows; where it got the 
ability to carry on a campaign in the great State of New York, as 
big and widespread as it is, nobody knows; but they nevertheless were 
able to qualify by coming up with the necessary signatures, to get on 
a ballot. 

They defeated the Communication Workers of America by less than 
100 votes. A difference of some 46 votes, I believe it was, would have 
caused us to win that election in spite of the captive audiences. The 
captive audience is not a new technique, as my statement proves where 
[ made reference to the Senate committee hearings held some years 
ago and referred to the Senate majority view on the captive audiences 
and other things in existence years ago. 


USB OF HALF TRUTHS 


Now, as to the half truths used in these captive audiences, we have a 
record of some of them here [exhibiting document], where a company 
would suggest that if the people of New York vote for CWA, the 11 
holidays that they now celebrate would be reduced. 

Senator Morse. What did they base that on ? 

Mr. Betrne. This is the company fellow talking and he is basing it 
on the company’s view that if the CWA wins, that they are going to 
lose some holidays. 

Senator Morse. If the CWA wins there will not be a new agree- 
ment given on holidays, is that the import of it ? 

Mr. Berene. That is correct, Senator. 

Senator Morse. And you are giving that as an example of the tech 
nique, the half-truth technique / 


INTIMIDATION TECHNIQUE 


Mr. Berrne. It is an example here in a captive audience of an in- 
timidation technique—speaking to a fellow and giving him a whole 
series of things that he is going to lose if he joins the CWA. Here 
is where the half truths come in. They are followed by the sugges- 
tion that the management in other Bell System companies where we 
hold contracts are dealing with a thorou hly disgusting union moti- 
vated by nothing but violence; which will force people out on strike 
without a vote; whose president can call or not call a strike without 
any regard for constitutional provisions; whose dues are all collected 
and go right into Washington; and, a union wherein money is never 
used for a local, and where the locals have no autonomy. 

Now, the New York company has available the CWA constitution, 
because we sent them a copy of our constitution. 

Senator Morse. Now, would these company spokesmen say those 
things by word of mouth or would they ever put it down in black and 
white so that you can go back to them in black and white? 
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MANAGEMENT'S BLUE BOOK OF INSTRUCTIONS 


Mr. Beirne. Well, in this blue book, Senator, from which I read the 
reamble, they have all of the instructions to the management. This 
is a management book and I only have the one copy. 

Here in the first part is where they create this atmosphere of intimi- 
dation, “If you go with the CWA you are going to lose things,” and 
they show certain of our contracts, not all of them, just some of them 
with various companies, wherein the greatest number of holidays paid 
for on this list that they have selected is 9 holidays and they say that 
in upstate New York there are 11 holidays. 

Now, they do not say that we represent employees of the Bell Sys- 
tem in New York State where we have a contract that pays for 11 holi- 
days, and that is true of the Longlines in New York City, and it is 
true of 7 or 8 Western Electric locations, which is the wholly owned 
manufacturing arm of the Bell System, and 7 or 8 locations in the 
State of New York where 11 holidays are celebrated. 

On the Sunday allowances as an overtime benefit they point out 
that we have no benefits for overtime pay, but that the upstate New 
York company does, suggesting, “You are losing overtime pay if you 
go with CWA.” 

A. T. & T. KNOWN AS “MOTHER” 


Again, they know that this untrue, for right in the State of New 
York, right in the Bell System, we have the same kind of provisions. 
You see, most of these companies, while acting independently, are all 
owned by the A. T.& T. In our industry the A. T. & T. is known as 
“mother.” When mother says to one of her children, “Here is a 
holiday provision, we will put this into effect in one of our independent 
unions,” it becomes only a matter of time until CWA gets it. We 
finally get it, but where we have to fight and strike and lose thousands 
of man-hours fighting for what we think is right, the independents 
will get it through, “mother has spoken”—and these monkeys up here 
know that but they tell half truths and complete lies. 

Senator Morse. How many pages are there to this booklet you are 
referring to? 

“THE MANAGEMENT BIBLE” 


Mr. Berne. Well, there seems to be about 50. It is the manage- 
ment bible. They have these practices where they can hold them up 
and say, “This is what will happen to you if you go to the CWA, you 
will be on strike 72 days; also, look at the destruction that was wrought, 
now, you don’t want us to be subject to this destruction here, do you?” 

And of course nobody does. Our members do not. Any place in the 
country, nobody does. 

That is why I say it ought to be made a Federal crime where an 
employer creates a situation and then tries to blame it on the union 
when a union is on strike. 

Here is a picture [exhibiting] where you see some inside destruction. 
We were not inside the building. I don’t know who overturned these 
chairs and did this other destruction, but it was not us. We were not 
inside, we were on the outside. 

And then they go on to tell you here about the things that will 
happen to you and what you will have lost. One of those things is, 
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“You people in New York will have lost your democratic rights to 
vote for your own affairs because in the CWA everything is done out 
of Washington.” 

Senator Morsr. I would like to suggest at this point that you have 
that book photostated and supply a copy of it as an appendix to these 
hearings. 

Senator McNamara. If the witness will do that we will have it as 
an exhibit. I take it that is your request. 

Senator Morse. Yes. 

Senator McNamara. And I presume at the same time that this copy 
of the union rules and regulations and I believe the constitution and 
so on, will be made an exhibit also. I would like to do that in con- 
junction with the request of Senator Morse. 

(The exhibits referred to have been retained in the subcommittee 
files. ) 

Mr. Berrne. Yes; we submitted that for you. 

Senator.Morse. Mr. Beirne, is it not true that prior to the wide- 
spread development of unions in the telephone industry, that the 
workers in the telephone industry were recognized as one of the most 
exploited group of workers in America ? 

Mr. Berrne. That is true, Senator. 

Senator Morse. And did not the writings on the telephone industry 
by labor experts throughout the years point out that this has been 
one of the most troublesome areas in America in the field of organizing 
activities because of the tendency of the many telephone companies 
to entertain company-dominated unions? 

Mr. Berrne. That is true. I have read many of those articles. 

Senator Morse. Are you saying to this committee that in upstate 
New York we have a Bell Telephone Co. that is using its officials 
under the free-speech section of the Taft-Hartley Act to seek to main- 
tain the company-preferred union to prevent CWA from organizing 
their membership ? 

Mr. Betrne. That is correct. 


MODIFICATION OF FREE SPEECH SECTION OF LAW 


Senator Morse. Well, Mr. Chairman, I would just like to note 
that I feel that perhaps this committee might do well to consider the 
need for modification of the so-called free-speech section of the Taft- 
Hartley Act; some such modification would appear to be indicated by 
the testimony here. 

At the same time, in fairness to the company I suggest that the 
subcommittee extend an invitation to it to send one or more witnesses 
before this subcommittee at the appropriate time so as to give us 
their side of the story and to comment on the testimony Mr. Beirne 
has given us today. I would suggest they be invited and that it be 
made as a formal request. 

Senator McNamara. As the acting chairman, I will join you in 
the request and I will ask the committee staff to pass it on to the 
chairman. 

Senator Morse. Not much more questioning, Mr. Beirne. 

I do want to say this on the record that I am glad to have your testi- 
mony because the hearings before the McClellan committee have al- 
ready brought forth the cases involving 5 international unions who 
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were engaged in improper conduct, and those were the only ones 
among all of the many many unions in the country, and 4 of those 
have already been disciplined by the ethical practices committee of 
the AFL-CIO and the fifth one is now under investigation. 


IMPROPER- MANAGEMENT PRACTICES 


And yet we have been reading in the press for weeks constantly 
almost nothing but criticism of labor and so, Mr. Chairman and you, 
Mr. Beirne, T am glad to have one witness who comes before this 
subcommittee to bring forward such a story, to come forth with such 
forthrightness and tell us what the employers are doing in that tele- 

»yhone company as an example of the improper practices engaged in 
= the employers, in an effort to maintain company- dominated unions. 

As you know and as I know and as all of the experts know, and 
have known over all the years, it has been established that a company- 
dominated union does not protect the collective bargaining rights 
of workers, and I would hope that the workers of the Bell System 
upstate New York would discover that and have the courage to pro- 
tect. their collective bargaining rights by supporting a legitimate 
union. 

That is all, Mr. Chairman, and I thank you. 

Senator McNamara. It is your request then that one or more repre- 
sentatives of the telephone company in upstate New York be invited 
to appear before this committee ? 


Senator Morse. Right, we want to give them an opportunity to 
come. 


(The New York Telephone Co. later submitted the following state- 
ment for the record) : 


NEw YorxK TELEPHONE Co., 
New York, N. Y., May 23, 1958. 
Mr. Stewart E. McCrure, 
Chief Clerk, Senate Committee on Labor and Public Welfare, 
Capitol, Washington, D. C. 


Dear Sie: In response to your telegram of May 17, and in accordance with 
my telephone conversation with you on May 19, I am enclosing a statement on 
behalf of New York Telephone Co. We understand that this statement will 
be printed as a part of the record of the hearings of the subcommittee. 

I wish to thank you for the opportunity to file this statement. 

Very truly yours, 


G. WALLACE BATES. 
STATEMENT OF NEW YorRK TELEPHONE Co. 


My name is Fletcher W. Hartshorn. I am a vice president of New York Tele- 
phone Co. in charge of personnel matters. I am furnishing this statement in 
response to an invitation contained in a telegram dated May 17, 1958, from the 
Subcommittee on Labor of the Senate Committee on Labor and Public Welfare 
to present a statement with respect to the testimony given May 16, 1958, by Mr. 
Joseph Beirne, president of Communications Workers of America AFL-CIO con- 
cerning labor management relations between that union and the company in 
upstate New York. The company is grateful for the opportunity given it by 
the committee to present its views regarding matters raised by Mr. Beirne. 

CWA is not and never has been the bargaining representative of any employees 
of New York Telephone Co. However, CWA is now conducting an organizing 
campaign among the employees in the upstate plant department of the company, 
seeking to displace Empire State Telephone Workers’ Organization which now 
represents those employees. Mr. Beirne appeared before this committee on May 
16. Three days later, on May 19, the CWA filed a petition with the National 
Labor Relations Board requesting an election. The International Brotherhood 
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of Electrical Workers AFL-CIO is also conducting an organizing campaign and 
has intervened in the proceeding. In 1953 and 1954 CWA also conducted an 
organizing campaign among the same employees, resulting in an election con- 
ducted by the National Labor Relations Board, which CWA lost. As a conse- 
quence Empire State Telephone Workers’ Organization was certified as the 
exclusive bargaining representative of those employees by an order of the Board 
dated October 1, 1954. 

The Empire State Telephone Workers’ Organization is 1 of 8 unions repre- 
senting more than 67,000 employees in various departments of the company. Each 
of these unions is an independent which has diligently and effectively represented 
its members. That this is so is best evidenced by the contracts which these 
unions, including the Empire State Telephone Workers’ Organization, have sue- 
cessfully negotiated. These contracts not only exhibit a strong recognition of 
local requirements, but also include wage and other benefit provisions which 
compare favorably with those negotiated by other unions in the industry. 

The existence of independent telephone unions is not confined to the New York 
Telephone Co. There are 30 independent unions in the telephone industry repre- 
senting at least 166,000 employees. A number of these independent unions in 
the northeastern part of the country are further associated in what is known 
as the Alliance of Independent Telephone Company Unions. 

In addition to the CWA and the independent unions the International Brother- 
hood of Electrical Workers AFL-CIO also represents workers in the telephone 
industry. 

NATURE OF MR. BEIRNE’S CLAIMS 


Mr. Beirne makes various claims and charges that the company has condveted 
itself improperly in connection with the organization drive now being conducted 
by CWA. Most of his claims and charges are either unsupported generalities or 
are, in effect, complaints that the company is exercising the rights it has under 
the Labor Management Relations Act to keep its employees informed. 

I will discuss below these claims and charges as well as the 2 or 3 specific 
incidents to which Mr. Beirne makes reference. Mr. Beirne’s claims that 
the New York Telephone Co. acted improperly are entirely without foundation. 

It appears that bastically what Mr. Beirne is contending with respect to 
section 8 (c) of the Labor Management Relations Act is this: Unions should 
have the right of free speech, but management should not (Transcipt, p. 1634). 
In other words, what he is contending is that a union should have the right 
to make claims and charges to employees, but management should not have 
the right to meet them. 

As I understand it, 8 (c) was included in the Labor Management Relations 
Act to insure that the free speech which is guaranteed by the Constitution may 
not be limited in labor matters. Although my purpose in making this state- 
ment is not to make an extended defense of the free speech provision, I think 
that when unions are competing to represent employees, not only the employees 
involved but each of the competing unions and the employer should have the 
opportunity to set forth their “views, argument, or opinion” on the entire matter 
as provided in the act. This is subject, of course, to the very real and sound 
restriction that the views and opinions contain “no threat of reprisal or force 
or promise of benefit.” This gives each party room fully to develop the facts 
and state its views, but if any party goes too far, the Board may find that an 
unfair labor practice has been committed, or may set aside any election which 
has been directed. 

It is my firm belief that employees are entitled to have pertinent facts and 
views brought to their attention. I believe further that once employees have 
this information they can make an intelligent choice as to what they wish to do. 


CLAIM AS TO INSTALLER BEING DEPRIVED OF USE OF TRUCK 


The most specific claim made by Mr. Beirne with respect to New York Tele- 
phone Co. is that the company deprived an installer-repairman named Ray 
Karis of the use of a telephone truck because he supported CWA. Mr. Beirne 
painted a picture of Mr. Karis having to trudge with cold and wet feet through 
6 to 8 feet of snow from one house to another carrying a 20- or 30-pound 
bag of gear (transcript, pp. 1632, 1642-1645). 

The actual facts are these: Mr. Karis is an installer-repairman who for 
many months has been spending his full working time doing telephone installa- 
tion and repair work in the Knolls Atomic Power Laboratory of General 
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Electric Co. at Schenectady. The telephone company has been reexamining 
the need for and use of motor vehicles in order to reduce the number of such 
vehicles. The company found that insufficient use was being made of some 
of the motor vehicles including vehicles used by employees who were working 
at one location. As a consequence, in the upstate plant department the com- 
pany has reduced by more than 50 the number of motor vehicles used by in- 
staller-repairmen. One of these vehicles was the truck which had been assigned 
to Mr. Karis. 

Mr. Karis and 3 or 4 other telephone company installer-repairmen who have 
also been working full time at the Knolls Laboratory of General Electric have 
been going to the laboratory in a company owned station wagon. The laboratory 
contains two groups of buildings and Mr. Karis has the use of the station 
wagon to get from one group to another. He was informed by the company 
that if on occasion he was not finished with his work at the end of the day 
when the other installers were finished and so was unable to return from work 
in the station wagon, he could use a taxicab at company expense, and he has done 
so. 

The actual facts thus present quite a different picture from that created 
by Mr. Beirne in his testimony. The fact that Mr. Karis no longer has the 
use of a truck had nothing whatsoever to do with any union activities by Mr. 
Karis. 


ASSERTIONS THAT COMPANY INTIMIDATED EMPLOYEES AND MISREPRESENTED FACTS 


Mr. Beirne makes general assertions that the company intimated employees 
and indulged in “half-truths and outright misrepresentation of facts” (transcript 
pp., 1680, 1647-1650). With two exceptions, which will be discussed below, Mr. 
Beirne does not attempt to present support for these charges. 

Actually Mr. Beirne’s indirect claims of intimidation are refuted by his 
specific statement before the committee that “there are no threats of reprisal or 
force or promise of benefit * * *” (transcript, p. 1630). 

As stated above, we believe that employees are entitled to the complete facts 
and the company’s views about the facts. The company has not misrepresented 
the facts in any manner. The extent to which the company has gone tu 
avoid any intimidation of employees is shown by the first page of the booklet 
for supervisors which Mr. Beirne introduced in evidence. Significantly, in quot- 
ing from the first page, Mr. Beirne omitted to quote the following instructions 
to supervisors: 

(1) Your statements should not contain any threat of reprisal or promise 
of benefit. 

“(2) You should not inquire into how any individual feels about a union. 

“(3) You should not ask an individual what Union, if any, he belongs to. 

“(4) You should not question him concerning union activities.” 

If a company as large as the New York Telephone Co., with 83,000 employees, 
were to indulge in a policy or practice of intimidation, half-truths, or mis- 
representation, Mr. Beirne would inevitably have many genuine examples of 
such conduct, for it would be impossible to engage in such practices without 
many flagrant cases coming to the attention of the CWA supporters and 
organizers. 

Mr. Beirne refers to only two cases to attempt to support his position. One 
of them involves an employee of the company, Donald E. Coe (transcript, p. 
1682, and Mr. Beirne’s exhibit C). In that case, according to Mr. Coe, his 
supervisor who believed that he was a supporter of the CWA, talked to him 
about his job attitude. However, Mr. Beirne himself states with respect to Mr. 
Coe that “* * * there was no threat of reprisal or promise of benefit * * *’ 
(transcript, p. 1632). 

Mr. Beirne also presented what purports to be one other piece of evidence. 
This is his exhibit B (transcript 1631). Actually, exhibit B has no eviden- 
tiary value, for it is a one-paragraph, anonymous statement which does not 
give the name of the person purporting to make the statement nor of the fore- 
man allegedly involved or the location where the incident is supposed to have 
occurred. 

The statement contains only two points. The first is that the foreman indi- 
cated that if the CWA were representing employees, the employees might be 
without pay on rainy days. We do not know of any basis for such a claim. The 
employees of the New York Telephone Co. are paid on rainy days, and so far as 
I know the employees of all other large telephone companies are also paid on 
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rainy days whether represented by CWA or not. The second point in the state- 
ment is that the foreman indicated that if there were a CWA contract the 
employees would have “no better benefit and also a lot less, such as 3 or 4 less 
holidays a year.” ‘The facts are that the Empire State Telephone Workers’ 
Organization has negotiated a contract providing for 11 holidays, which is as 
many or more than the number of holidays provided for in any other telephone 
company collective bargaining agreement of which I have any knowledge. We 
do not know whether or not the number of holidays would be reduced or changed 
if the CWA were to commence representing the employees, and we have made no 
representation that there would be a change. The company’s booklet for super- 
visors presented by Mr. Beirne contains pages comparing holidays and other 
working practices under various union agreements in the telephone industry. 
These comparisons are included to show how Empire State Telephone Workers’ 
Organization has fared, compared with other unions. 


COMPANY'S BOOKLET FOR SUPERVISORS 


Mr. Beirne has made a number of references to the company’s booklet for 
supervisors and to a “captive audience.” 

The company has for years followed the policy of endeavoring to keep its em- 
ployees informed on matters of importance affecting them or the company’s busi- 
ness. The company has long had an employee information program, and it has 
been the company’s practice to prepare bulletins, booklets, and other printed 
material to give supervisors information they may need. Frequently, of course, 
supervisors are called on to answer questions raised by employees and by cus- 
tomers alike. 

At the time the booklet referred to by Mr. Beirne was prepared, CWA had 
distributed considerable printed material and had used the public press, radio, 
and television in efforts to attract support. The company’s booklet was dis- 
tributed only to its management people and not to nonsupervisory employees. It 
was distributed to management people so they would understand their rights to 
talk about the issues being raised by CWA and would have the facts they wanted 
and needed to answer questions and provide information about a matter that 
concerned all employees. The factual material in the booklet is a collection 
of documented facts and published material. 


ASSERTIONS WITH RESPECT TO A COMPANY UNION 


Mr. Beirne refers on several occasions to the Empire State Telephone Workers’ 
Organization as being a company union or a company-dominated union (tran- 
script, pp. 1629, 1645-1647, 1652). However, Mr. Beirne gives absolitely no 
evidence to support those statements. The ESTWO is an independent union. 
It is in no way dominated, influenced, or controlled by the company. It has 
bargained successfully with the company for contracts, which, as stated above, 
compare favorably with those negotiated by other telephone unions. 

It is of course easy to make charges, but it significant that CWA did not 
file charges that ESTWO was company-dominated in a proceeding where they 
could be tested. Such charges could have been filed with the National Labor 
Relations Board under section 8 (a) (2) of the Labor Management Relations 
Act. Thus in 1954 when the National Labor Relations Board first conducted 
an election to determine whether CWA or ESTWO should represent employees, 
CWA did not file charges with the Board that ESTO was company dominated. 
It was at that time that the events about which Mr. Beirne complains are 
supposed to have taken place (transcript, p. 1647). 


OUTSIDE CONSULTANTS 


During the hearings Senator McNamara indicated interest as to whether 
the company employed Mr. Shefferman as an outside consultant on the labor 
matters under discussion. The company has never employed or consulted Mr. 
Shefferman on any matter. 

It has been the longstanding policy of the company to conduct union- 
management matters through the services of its own management people 
without any outside labor consultant. Ona very few occasions we have retained 
outside legal counsel to assist in such problems as the conduct of arbitration 
cases, representation matters, and contract and labor law interpretation. 
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CONCLUSION 

When Mr. Bierne’s claims with respect to the New York Telephone Co. 
are analyzed, it is found that they are unsupported by facts. His real com- 
plaint is that the company has been setting forth facts and views, which are 
pertinent and which employees should have in reaching a decision. 

It is apparent that Mr. Beirne does not want employers to have the right 
of free speech which is guaranteed by section 8 (c) of the act. We believe that 
is an essential guaranty. 

I wish to thank the committee for its courtesy in permitting me to furnish 
this statement. 


FLETCHER W. HARTSHORN. 

May 23, 1958. 

Senator McNamara. That closes our testimony for today. 

Mr. Beirne, the committee is grateful for your statement, we feel 
it will be very helpful to the considerations of the subcommittee and 
I want to express our thanks for your appearing here. I assure you 

our statement and presentation will be given every consideration 
‘ss the subcommittee. 

Mr. Berrne. Thank you very much. 

Senator McNamara. The meeting is adjourned. 

(Whereupon, at 4:55 p. m., the subcommittee adjourned, subject 


to call.) 
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Untrep States Senate 
SUBCOMMITTEE ON LABOR OF THE 
Committee ON Lasor AND Pusiic WELFARE, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:05 a. m., in the 
Old Supreme Court Chamber, United States Capitol, Senator Pat 
McNamara presiding. 

Present : Senators McNamara (presiding) , and Goldwater. 

Also present: Senator Cooper, member of the committee. 

Committee staff members present : Stewart E. McClure, chief clerk ; 
Roy E. James, assistant chief clerk ; John S. Forsythe, general counsel ; 
Michael Bernstein, Merton Bernstein, Ralph Dungan, and Ray Hurley, 
professional staff members. 

Senator McNamara. Our first witness today will be the National 
Association of Broadcasters, Mr. Charles Tower, manager of 
employer-employee relations; if he is ready. 

Mr. Tower. Yes, sir. 


STATEMENT OF CHARLES H. TOWER, MANAGER OF THE EMPLOYER- 
EMPLOYEE RELATIONS DEPARTMENT, NATIONAL ASSOCIATION 
OF BROADCASTERS; ACCOMPANIED BY JAMES H. HULBERT, 
ASSISTANT MANAGER, EMPLOYER-EMPLOYEE RELATIONS DE- 
PARTMENT, NATIONAL ASSOCIATION OF BROADCASTERS 


Senator McNamara. You have a prepared statement, I see. 

Mr. Tower. Yes, sir; I do. 

Senator McNamara. You may proceed in your own manner. 

Mr. Tower. Yes, sir. 

With your permision I would like to insert in the record at the end 
of our oral statement this document here, which is our prepared testi- 
mony. It is rather lengthy, and I don’t think it is necessary to take 
your time and read it here. 

Senator McNamara. Very well. We will be happy to proceed in 
the manner you request, and the entire statement will be printed in the 
record at the end of your oral presentation. (See p. 1025.) 

Mr. Tower. For purposes of the record, I shall identify myself: 

My name is Charles H. Tower. I am manager of the employer- 
employee relations department of the National Association of Broad- 
casters. 

With me here this morning is Mr. James H. Hulbert, assistant man- 
ager of the same Department of NAB. 
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The National Association of Broadcasters is a trade association in 
the broadcasting industry representing radio and television stations 
and networks throughout the United States. 

Senator, if we may, we would like to limit our remarks here this 
morning in terms of our presentation at least, to two subjects which 
seem to us most important. 


SECONDARY BOYCOTTS AND REPRESENTATION PICKETING 


Those subjects are secondary boycotts and what we choose to call 
coercive representation picketing. 

We are limiting our remarks to these two points for a number of 
reasons : 

First, because of time; secondly, because we are somewhat specialists 
in these two topics; and, thirdly, because these items are of specific 
and immediate importance to broadcasters. 

I may say that I would be happy to be interrupted at any point. I 
would like to keep this informal and also quite brief, since we will be 
inserting our formal statement in the record. 

Our position is basically that the secondary boycott provisions of the 
Taft-Hartley Act need additional strengthening. We think the time 
has come, and perhaps has somewhat passed, to effectuate the 1947 
congressional intent to do away with secondary boycotts. 


f 
v - 


8. 76 (CURTIS BILL) FAVORED 

We think that the features and provisions of the Curtis bill, S. 76, 
are admirably suited to this particular objective. 

We also believe that coercive representation picketing should. be 
attacked by the Congress and should be banned, should be prohibited. 

These two subjects: boycotts and coercive picketing, representation 
picketing, are closely allied; first, because most boycotts are essentially, 
in the primary dispute area, disputes over representation. They are 
efforts by unions to coerce employees in the free exercise of their rights 
to select or reject a bargaining agent; and, secondly, most represent: A- 
tion picketing—coercive representation picketing—h: is an important, 
a significant secondary aspect. 

It is in effect an effort to get suppliers, customers, other people to 
participate in a primary dispute between an employer and his em- 
ployees over the question of representation. 

First, let me say a very few, brief words about secondary boycotts: 


SECONDARY BOYCOTTS 


In preparing our testimony here this morning, we did some back- 
ground reading, and we were struck again by one obvious fact, which 
I think is often overlooked; and that is that secondary boycotts have 
always been unlawful. It is only in a very few exceptional cireum- 
stances that secondary boycotts have been held in certain limited 
jurisdictions to be lawful. And thus, for example, you look at some 
of the important discussions of this problem, such as the one contained 
in the book Organized Labor, by Millis and Montgomery, one of the 
definitive works in the field of labor relations and labor law. 
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And yon find the argument—and this book was written or published 
in 1945—you find the argument wasn’t there whether we should ban 
secondary boycotts. 

The argument there was: Should certain types of secondary boycotts 
be legalized; and the conclusions of the authors—Dr. Millis, of course, 
is one of the early chairmen of the National Labor Relations Board— 
the conclusion of the authors was that, in their judgment, those who 
advocated the legalization of certain types of secondary boycotts— 
that case had not been adequately made in their judgment, and I think 
we would all say that Dr. Millis could not at that time be regarded, 
or at any time, as strictly a spokesman for management in the United 
States. 

Thus, boycotts have always been regarded as unlawful. 

In 1947, Congress clearly had in mind m: iking boycotts unlawful, 
according to Federal law, and so place a prohibition against them. 

It might be asked, in view of this general treatment in the courts 
and the expressed intent of Congress, why are boycotts still a 
problem ¢ 

You gentlemen, I am sure, are as familiar with this general frame 
of reference as I am. 


REASONS BOYCOTTS STILL A PROBLEM 


A number of important reasons: First, loopholes are bound to occur 
in a law of this type. Here is an effort to prohibit in terms of 
specific statutory words an activity which is hard to label, hard to 
get at in certain situations; and those who are trying to conduct 
boycotts even in spite of the Taft-Hartley provision, sooner or later 
they were bound to find a few chinks in the wall, and they found it and 
they elaborated; and I might say, to, with the aid and assistance 
of some boards and court decisions which some of us, at least, believe 
were not entirely in accord with the intent of Congress in 1947. 

For these and similar reasons, 7 or 8 major loopholes were pushed 
through the armor of Taft-Hartley’s secondary boycott protection. 

We think that these holes, these loopholes, should be plugged up. 
We think that the Curtis bill is a fine effort in this direction. 

Broadcasters have one particular problem here in the secondary boy- 
cott area which I would like to describe very briefly : 


SECONDARY SPONSOR BOYCOTT 


It is the so-called secondary sponsor boycott. 

Perhaps it is best understood by referencing very briefly a typical 
factual situation : 

Let us say a radio station has a strike. It is a primary strike over 
the terms of a collective-bargaining contract. 

As a result of that strike, the union calls its employees out and then 
immediately starts a campaign to enlist the support of sponsors. 

It goes to the department store, it goes to the drugstore, the sport- 
ing goods store, the filling station, the local merchants who are, by 
and lar ge, the lifeblood of the typical radio station, and it says to these 
merchants: “If you don’t take your business off that radio station, 
we will see that our people never come into your store again.” 
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It has even happened in what to us is a more invidious way: 

An appliance dealer on a particular night will get a call at 11 o’elock 
at night, and this call will be anonymous in the sense that the person 
on the other end will not identify himself or herself, but the person 
will say: “We are about to buy a washer, or a drier, and we heard 
your store advertised on this radio station which we think is an unfair 
station. If we ever hear that store, your store, advertised on that 
station again, we will not buy your product at your store.” 

And every 2 hours during the night, that appliance dealer gets a 
call at his home. 

Now, this is something that has never happened to him before, 
and the message of the calls, the burden of the calls, is the same on 
each occasion. 

Come along about 6 o’clock in the morning, when he has been 
awakened 4 or 5 times during the night, he has had it. He just can’t 
remember having put in a night like this before, and no matter how 
sympathetic he may be with the station and the objectives of the sta- 
tion in the labor dispute, he calls up—normally, when he gets to his 
office, he calls up the station and says: “Perhaps I am all with you, but 
I can’t put up with this any longer.” 

We think this is a secondary boycott. It is exerting economic pres- 
sure on the station by putting the heat on the sponsors, on employers 
with whom the union has no direct dispute. 

This, to us, is a secondary boycott. 


CONSTITUTIONAL PROBLEMS NOT INVOLVED 


Some people have claimed that the prohibition of this type of 
boycott raises constitutional problems in that it is in effect intruding 
on the area of the customer’s selection of a supplier of a goods or 
service. We don’t think this is involved. 

The Taft-Hartley Act, 8 (b) (4) of the Taft-Hartley Act, does not 
make it unlawful for an employee to refuse to perform work. It 
protects and preserves that right. 

It does make it unlawful, however, for a union or its agent to 
induce an employee to refuse to perform work. 

Thus, the inducement is unlawful. The refusal by the employee 
as an individual is not unlawful. And we would say the same ap- 
plies in the customer boycott situation which I have described. 


APPLICATION TO RETAIL BUSINESS 


I might also say here to the Senator from Arizona, who knows 
something about the retail business: This could just as well apply to 
a retail store, a department store in New York: and it has applied 
to a department store in New York where the union with no quarrel 
with that department store, perhaps even with a contract, has a dis- 
pute, collective bargaining or otherwise, with one of the very many 
suppliers that that store has. one of the manufacturers of the thou- 
sands of items that are carried by this department. store. 

The union seeks to put heat on the supplier and the manufacturer 
by picketing Macy’s in New York, or Gimbel’s in New York. 

We would say this is a secondary boycott. 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1013 


The mere fact that the picketing, the inducement is directed to 
customers to refuse to buy, rather than to employees to refuse to per- 
form work, does not, in our judgment, make any significant difference. 

If you can prohibit one, you can prohibit the other. If one is a 
sec ondary boycott, so is the other. 

We think they are both secondary boycotts. We think they both 
should be banned. 


ALLOY MANUFACTURING AND CAPITAL SERVICES CASES 


I might add in passing that this general view of the authority and 
the permissibility on the part of Congress to enact this type of ‘legis- 
lation, enact statutory words which will cover this type of customer 
boycott, has been indirectly sanctioned by the NLRB in the Alloy 
Manufac turing case and by the circuit court of appeals on the west 
coast in C ‘apital Services, Inc. 

The Curtis bill in our judgment covers this particular point and 
we think that the official explanation of the Curtis bill that was intro- 
duced at the time that that bill was tossed into the hopper clearly 
points out this fact, and points up this fact. 

So much for secondary boycotts. 


COERCIVE REPRESENTATION PICKETING 


I would like to turn now very briefly to the matter of coercive rep- 
resentation picketing. This is a problem which is generally re- 
garded as one of the most controversial in labor law today and yet 
it shouldn’t be controversial. I think there is a good deal of mis- 
conception as to this problem and we tried in our statement here, and 
we would like to try here very briefiy this morning orally, to point 
up what seems to us to be the crucial facts here which illustrate just 
what is involved, and I think it starts with a very simple analysis 
of What is this picketing’; and here we are talking about picketing 
which has as its objective to influence people in their choice of a col- 
lective bargaining agent. 

What type of ac tiv ity is this picketing? 

It seems to us that the problem confronting us in labor relations 
here is not substantially different from the problem or the frame of 
reference that is involved in a political campaign, which I am sure 
you gentlemen are all very familiar with. And I think we can put 
it in a quite pragmatic, practical way. If we were in a political 

campaign and we were trying to influence somebody to vote for us, 
how would we do it? A particular household. Ww e were trying to 
win that person or that family to our side of the case in a political 
campaign. How would we do it? 


TRADITIONAL TECHNIQUES OF PERSUASION 


Well, I think we all know how it would be done—by the traditional 
tec hniques, the traditional techniques that are used to influence the 
mind and hearts of people, and these are going into the home and 
asking people, soliciting, arguing with them, trying to convince them 
that your particular side of the matter or my particular side of the 
matter is correct, and we think that this is the traditional way. 
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What are the others? Letters, leaflets, newspaper advertisements, 
radio and television, methods to bring to the people involved, the 
people whom we are trying to enlist, the fact that our cause is right 
and they should support us. 

I submit that you would not use a picket line. I submit that if 
you were trying to influence a household to vote for a particular side 
in a political campaign, you would not use a picket line, and if you 
did use a picket line, I don’t think you would really be shooting at 
the minds and hearts of the people involved. I think what you would 
be doing is trying to create a framework of force, an environment 
of coercion. 

ANALOGY WITH POLITICAL CAMPAIGN 


Now, I suppose the picket line in front of the house might stop 
the milkman if he belonged to the union, and perhaps it would in- 
fluence the paperboy not to deliver, but I guess this really wouldn’t 
be an effort to convince the people that your argument was right. 
We think in a union situation, a union-organization situation, where 
the objective is to convince the people that they should support 
the union, we think that is an analogous situation and we think the 
normal techniques for carrying on a union campaign are just the 
same as those that are used in a political campaign. They are argu- 
ment, individual discourse, give and take; they are speeches and 
meetings; they are letters and leaflets; they are radio and television 
and newspaper advertisements—all the normal forms of communi- 
cation. 

A picket line is not part of this stock in trade any more in a 
union-organization situation than it is in a_ political-campaign 
situation. 

Why, we might ask, is picketing still used for this purpose and why 
has it been so confused with the more normal, the more natural, and 
I would say clearly the more appropriate, means of winning people 
over toa particular cause ? 

I think it has been confused for an important historical fact and 
that is prior to the enactment of the Wagner Act in 1935, it was a free- 
for-all; as John L. Lewis has said, the law of the jungle. Employers 
were free by and large to fire people for joining a union or expressing 
sympathy with a union, and so the union felt whatever we can do to 
coerce an employer or coerce the employees, was also fair. It is the 
law of the jungle; force and coercion on both sides makes some sense. 


SECTION 7 OF THE WAGNER ACT 


In 1935 the Wagner Act was passed, as you gentlemen know, and 
this act—the cornerstone of this act, section 7, was the guaranty of 
the rights of the employees to select bargaining agents without coer- 
cion. It placed unfair labor practices or restraints on employers 
through unfair labor practices and thus restricted employer activity. 
The Taft-Hartley Act in 1947, 12 years later, was basically the Wagner 
Act with what we take to be substantial improvements. Why? Be- 
cause that act explicitly stated what I think was implicit even under 
the Wagner Act, that the right to select a bargaining agent also implies 
and means the right to reject one. These are correlative rights. You 
cannot divorce the two. 
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The Taft-Hartley Act said coercion from any source, interference 
from any source with the exercise of this right is an unfair labor prac- 
tice. If we really believe in this country that the cornerstone of our 
collective bargaining is the right of employees to accept freely or reject 
freely a bargaining agent, then I think we have to face up to this fact 
of picketing. Representation picketing is almost. by definition coer- 
cion, and those I think who have carefully followed the picketing cases 
over the past few years, over the past 20 years or more even, will 
recognize this to be so. 


DIFFERENCE BETWEEN ORGANIZATIONAL AND RECOGNITION PICKETING 


There is a good deal of confusion in the law on picketing engendered 
by the use of  terms—organizational and recognition picketing. 

These are two different terms which are used a good deal and have 
caused more confusion, I think, than assistance in solvi ing this problem. 
It assumes that there is some basic difference in some areas and in some 
few jurisdictions between organizational picketing, where the union 
says to the employer, we aren't trying to force you to recognize us; we 
are just trying to get the employees to join; and recognition picketing, 
on the other hand, where the union says to the employer quite delib- 
erately, if you want to get rid of this picket line, the way to do it is 
to grant us recognition. 

We don’t think that words in this type of situation, the distinction 
between these two concepts which are based on words almost exclu- 

sively, we don’t think this difference is significant. 

We ‘think the operative facts in the situation are unorganized shop 
employees who under the law have the right to reject or select a bar- 
gaining agent and a picket line which means coercion. 

Why is this picket line placed? It is placed to discourage customers 
and suppliers from engaging in their normal economic activity with 
the primary employer, just as in the political situation we cited earlier, 
if you placed a picket line in front of that household, you might steer 
off the newspaper boy or the milk deliverer. This would be economic. 
This would not be an appeal to the employees or to the householder. 


SOLUTION TO PICKETING PROBLEM 


We think that the solution to this picketing problem is, first, to face 
up to the essential fact of what picketing is, and once you have done 
that, then you put together words, carefully, of course, and with ade- 
quate study, of course. You put together the words which will recog- 
nize that picketing g generally is coercive and it will outlaw picketing 
when it is coercive, ‘and we believe that with the right language and 
with the wisdom and integrity of our judicial sy stem that this can be 
handled fairly and equitably. 

There are certain incidental problems here which are often raised, I 
think more often than not to confuse the problem. Such problems as 
the single picket walking up and down in front of the employer’s shop, 
the unorganized employer's shop with a sign merely say ing, “This shop 
is unor ganized,” or, “Please, won’t you join the union?” 

Now, we would say that most people looking at the entire factual 
situation, the context of facts that surround that type of situation— 
and this is one of the most. difficult cases—a reasonably intelligent 
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mind evaluating all the facts can say whether this is coercive, whether 
it is not or whether it ever was, for example, really an appeal to the 
employees. We would say normally it is not an appeal to the em- 
ployees. If it was an appeal to the employees, the union would be 
bending its efforts to meet the employees at the gate, to conduct meet- 
ings, to visit them at their homes, to take out newspaper or radio and 
television advertising, all the usual paraphernalia of an organizing 
‘ampaign. 
ECONOMIC PRESSURE 


Why do they resort to the one picket? I think to anybody who 
knows anything about collective bargaining in the United States, any- 
body who knows the history of this type of thing recognizes that the 
reason for it is because the union hopes to choke off suppliers, and by 
choking off suppliers, it hopes to put economic pressure on the primary 
employer, and in turn on the primary employees. It hopes to coerce 
them in the exercise of their rights. 

It may be said, as it has been said by the unions on occasion, we 
need this type of activity. Granted that it may have a coercive aspect, 
but we need this type of activity because the machinery of the Board is 
inadequate. The election procedure takes along while. In some areas 
it permits delay. The unfair labor practice machinery against an 
employer who violates the law, this is difficult to carry through and it 
takes a good bit of time. 

We think that you don’t make a right by piling on a number of 
wrongs. If this machinery is not sufficiently expeditious, then let us 
make it sufficiently expeditious. Let us improve the election machinery 
of the Board. If employers are violating this law, we do not have 
sympathy with them. We think the law is the law of the land and it 
is clear. Employers shall not interfere with this right and unions 
shall not interfere with this right. If, because of procedural delay, 
this law is not being adequately enforced, let us turn our attention to 
this. Let us not say this can’t be done readily ; it can’t be done handily. 
Thus we shall permit coercion. 

We think this isa monstrosity. We think the primary purpose here 
is to guarantee rights of the employees to select or reject a bargaining 
agent. 

OTHER DIFFICULT PROBLEMS 


There are other difficult points that I shall not go into in detail, 
although they are discussed in this document. They are such points 
as the possible difficulty in certain cases of the individual handing out 
leaflets at the gate in the shift-change time; the situation in which the 
company engages in unfair labor practices while the union is trying 
to organize the shop; the situation in which the union represents a 
clear majority or perhaps 100 percent. 

These difficult problems are covered in our statement. I would just 
like to say in passing that there is a tendency in this area to fix on the 
difficult problems and to say because they are difficult, nothing can be 
solved here, when the fact of the matter is, as every student of labor 
relations knows, the difficult problems are small in number. There 
are relatively few of them. They are nonetheless difficult and they 
are nonetheless deserving of serious treatment, but they are not the 
majority of cases by a long stretch of the imagination. They do not 
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happen that frequently, and I think we should not be turned aside in 
our consideration of these most important problems by an overwhelm- 
ing concern with the tough cases. ‘They can be solved, but let us keep 
in mind that they are not the majority. 

The Curtis bill, S. 76, touches upon the point of organizational- 
recognition picketing, although it doesn’t, happily, I think, use these 
terms. This language of the Curtis bill I think will do the job. I 
don’t think this 1s the only language that will do the job. I think 
there are other proposals before the Congress. I think most intelli- 

ent labor-relations lawyers, most students and scholars in this area, 
if they recognize the basic objective, they can come up with words 
which will do the job. 


LEGITIMATE ROLE OF LABOR MOVEMENT 


For advocating this and related positions, we may be accused of 
being antiunion. This is a label, an epithet, that is readily tossed 
around, as I am sure you gentlemen are perhaps unhappily in some 
cases well aware of. 

We do not believe that this is a correct application of this phrase. 
It is our belief that the labor movement in the United States—and we 
think we know something about it historically, and I might say we 
believe in it wholeheartedly—we believe that it has a legitimate role 
to play in society. We don’t think that the labor movement in the 
United States is built on so insecure foundations that it has to rely for 
its sustenance and strength on coercion, whether that coercion be 
through secondary boycotts or coercive picketing. We think the 
strength of the labor movement in the United States has got to depend 
ultimately, as it has basically in the past, on the ability of the unions 
to convince employees, to convince people, that they have something 
constructive to gain by membership in a union. Coercion has no part 
in this organizational effort. 

Thank you very much. 

Senator McNamara. Thank you. 

Tell me about your trade association, whom do you represent ? 

Mr. Towrr. We represent radio and television stations and networks 
throughout the United States. The figures are set forth in our open- 
ing part here. There are now in membership in this association 1,441 
AM radio stations, 391 FM radio stations, 328 television stations, four 
national radio networks and three national television networks. 

I might say, Senator, that people sometimes think that the broad- 
casting industry is primarily made up of large employers. This, of 
course, is not the case. More than half the radio stations in the United 
States employ less than 15 people, and the average television station 
employs eect 55 people. 

Senator McNamara. I wanted the record to show that you represent 
the national association. 

Mr. Tower. Thank you, sir. 


PROF. ARCHIBALD COX’S VIEWS 


Senator McNamara. You indicate that you support S. 76. Iassume 
you have examined the bill carefully. 
Mr. Tower. Yes, sir, I have. 
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Senator McNamara. In the light of your careful study of the bill, 
would you care to comment on the remarks of Prof. Archibald Cox ? 
He made some remarks on this subject before the subcommittee last 
week. I might quote the last paragraph for your information or to 
refresh your mind. 

He referred to the bill S. 76 and he said: 

I think the bill goes quite a way beyond secondary boycotts. In the first 
place, I think it is far too broad. It speaks of any form of economic pressure. 
It would outlaw the use of newspaper advertisements, customer picketing, un- 
fair lists, every conceivable kind of weapon that a union might use; it even 
raises some constitutional questions, I think, but apart from that, forbidding 
those methods of publicity, and they are publicity, it strikes me as undesirably 
broad. 

Do you agree with his ideas or do you think that it is not too broad ¢ 
Do you fully endorse it? Are you opposed to it ? 

Mr. Tower. We fully endorse the Curtis bill. Ido not agree with 
Professor Cox I am sorry to say when Professor Cox testified, we 
reversed roles. I was lecturing before Professor Schlicter’s seminar 
at Harvard and he was down here. 

We do not agree with Professor Cox, although we respect him as an 
extremely intelligent and able man in the labor field. T think it is as 
simple as this. And there is so much confusion in this area or it seems 
to us this simple—the question is what are we trying to prohibit here? 


PRESSURE INSTEAD OF APPEAL TO REASON 


Now, if we really mean that secondary pressure is something that 
we should do away with, then I fail to see why we should be so worried 
about the types of secondary pressure that we are afraid to do away 
with. In the case I cited of the radio station or the department store, 
this is pressure. This isn’t an appeal to reason. This department 
store, Macy’s store that is picketed because a manufacturer somewhere 
else has an argument, a manufacturer who makes shower curtains, has 
an argument with the union. This is not Macy’s dispute. Macy’s is 
not involved in this dispute. The picket line in front of Macy’s store 
is not an appeal to reason. It is not an appeal directly in connection 
with this shower manufacturing dispute. 

This is an effort to put heat on Macy’s so Macy’s will put the heat 
on the manufacturer of shower curtains to solve this problem. 

We say this is a secondary boycott, it seems to us. If it is, we say 
let us do away with it. Let us face up to the problem or let us clearly 
come out and say this is all right. 

If I may have one more thought here— 

Senator McNamara. Go ahead. 


STUDY OF FACTUAL SITUATIONS 


Mr. Tower. I think a lot of the difficulty in both the secondary boy- 
cott area and in the recognition or what we choose to call coercive 
representation picketing area, I think a lot of difficulty can be re- 
moved from these subjects if you sit down and try to lay out the 
factual situations. 

What are we talking about here practically in terms of actual cases, 
either hypothetical or actual? And I think once you do this and 
then you try to say, “Now, what is the union activity in this particular 
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case trying to do,” I think some of these semantical diffic ulties that tend 
to wash out, and I would say in terms of Professor Cox’s reference, I 
would like to sit down with him and go through the factual situations 
which he thinks should be permitted but which are prohibited by the 
Curtis bill. I think if we started with that approach to the prob- 
lem, we would get somewhere. I think that we could win him to at 
least some of our points because I think when you look at these situ- 
ations in terms of structure and if you believe that coercion is unfair, 
then these semantical problems tend to wash out. We tend to reach 
some area of agreement. 

Senator McNamara. You can be sure that as far as this committee 
is concerned, you have permission to sit down with Professor Cox. 

Mr. Tower. Thank you. 

Senator McNamara. Do I conclude properly from your presenta- 
tion that you are opposed to all forms of picketing’ 


NO REFERENCE TO PICKETING IN ECONOMIC STRIKES 


Mr. Tower. Our statement on picketing, and our view on picketing, 
has nothing to do with picketing that relates to an economic strike. 
Our pic keting here references only two points, picketing with refer- 
ence to secondary boycotts and picketing with reference to coercive 
representation situations. 

If the United Automobile Workers strikes one of the automobile 
companies and thus puts picket lines up in front of the plants of this 
company, this is completely legitimate. No question about it. 

Senator McNamara. Or if the employees of a radio or TV station 
put a picket line at the station, you are not referring to that. 

Mr. Tower. Absolutely not. We go further. If this union wants 
to circularize in Phoenix, Ariz., or in Detroit, Mich., to the populace 
as a whole and say, “Don’t listen to this radio station. we have got a 
strike with it,” this is a primary effort. This is a type of pr imary 
sponsor boycott. But when that union goes to the Hudson Co. in 
Detroit and says to them, because you are “advertising on this station, 
we are going to circulate the whole Detroit area and say, “don’t pa- 
tronize the Hudson Department Store because they are adv ertising on 
this station,” we think that that is secondary economic pressure. It 
is a secondary boycott pure and simple. 


QUESTION OF FREE SPEECH 


Senator McNamara. You made reference to the single picket walk- 
ing up and down in front of an establishment and you indicate your 
opposition to that. We have had presentations here before the sub- 
committee where people say that is a form of free speech, informing 
the public. If you could accept that that is what that is, 1 am sure 
you would be in favor of that because actually the lifeblood of radio 
and television is free speech. 

Mr. Tower. We are great believers in free speech and exercise it 
regularly. 

Senator McNamara. Do you think prohibiting this single picket 
from walking up and down—it is pretty hard to classify that as 
coercive. 
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Would that be acceptable under the free-speech section of our 
Constitution ? 

Mr. Tower. In our judgment, it could. 

With your permission, Senator, may I read a footnote in our pre- 
pared statement? 

I doubt if you with your very busy schedule will ever get to read 
this footnote, and it touches on this very point. 

Senator McNamara. Incidentally, at that point, I want you to ap- 
preciate the fact that even though we have a busy schedule, there is 
almost none of us on the subcommittee who does not read the Record 
the next day. 

Mr. Tower. Thank you, sir. 

Here, we are talking about this problem. 

This is, first, from the text : 

Senator Curtis’ bill, in addition to strengthening the secondary boycott pro- 
visions of the Taft-Hartley Act, prohibits coercive representation picketing. 
We strongly endorse both features of the bill. Recent decisions of the Supreme 
Court of the United States clearly indicate the power of the State to prohibit 
such activity where it is in fact coercive and, thus, contrary to public policy. 

We cite here the /nternational Brotherhood of Teamsters v. Vogt, 
Ine. 

Then, the footnote reads in part as follows: 

Reconciling Supreme Court picketing decisions handed down over the past 
20 years is an interesting exercise. The language of the Vogt case seems to 
be a long way from Thornhill and Swing. Some are perturbed and perplexed 


by the seeming inconsistencies—by the apparent lack of decisional continuity. 
They should not be. 


And there we talk briefly about this problem; and then, later: 


Turning back to picketing, the issue has been, in our judgment, confused 
through the years by overemphasis on freedom of speech in the early days and, 
more recently, on the distinction between picketing as free speech and picketing 
as something more than speech. The latter distinction is, in our opinion, pri- 
marily relevant in mass picketing and related situations. Obviously, picket- 
ing is walking as well as talking—through a sign or otherwise. But most forms 
of communication involve words plus the physical act related to their presenta- 
tion. To us, the essential point of inquiry is not whether picketing is speech 
plus action but, rather, what the speaker is trying to say. If he is seeking to 
induce conduct which the legislature has reasonably condemned as having a 
coercive effect, the first amendment does not protect that communication. 


INDUCEMENT OF EMPLOYEES NOT TO WORK 


And I cite here the International Brotherhood of Electrical Workers 
versus the NLRB, which was one of the validating cases under section 
8 (b) (4) of the Taft-Hartley Act, and there the precise question 

yas that the Board held in a New York case, in an electrical industry 
case, the Board held that the inducement of employees to refuse to 
perform work, the employees being, in that case, of the secondary 
employer—the inducement of those employees was violative of 8 (b) 
(4) of the act and, in the Board’s judgment, did not raise a constitu- 
tional question. 

The union felt that it did. The union said: 


This is free speech. We are just going to these people and saying, “You can’t 
do this, or at least should cooperate with us in this effort.” 
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Judge Hand wrote the second circuit court decision in this case, 
and the major point in that decision was right on this point: 

Does the Constitution prevent a congressional prohibition of in- 
ducement of employees to refuse to perform work ? 

Judge Hand said “No,” because the conduct here sought to be in- 
duced is unlawful in its entire context. It creates a framework of 
coercion, even though the individual employees themselves could 
refuse to perform work. 

And so we think it is here. As for the single picket—we think the 
question here is: 

What is he doing? What is the effect of this activity? 

Even if there is no question of a physical act, what are the impacts 
of these works, either which he says or which he carries on a sign? 
And if the impact of these words to a reasonable man is to coerce the 
employer and his employees, is to set up an environment of coercion; 
and we don’t believe that this is prevented ; that is, prohibition of this 
type of activity is precluded by the first amendment. 

We would not be for that if we thought it was so. 

Senator McNamara. I think the length of your answer to my short 
question indicates the complexity of this area and the problem that 
this committee is faced with. 

Is your organization chartered ¢ 

Do you operate under a charter ? 

Mr. Tower. Yes. Weare incorporated. 

Senator McNamara. In New York? 

Mr. Tower. No, I think the association is officially incorporated in 
the State of Delaware. 

Senator McNamara. And you are commonly referred to as a non- 
profit organization. 

Mr. Tower. Yes, sir; we are. 

Senator McNamara. Senator Goldwater, do you have any questions 
or comments ? 

COMPLIMENT TO WITNESS 


Senator Gotpwarer. First, Mr. Tower, I want to compliment you; 
of all the statements we have had, this, in my opinion, 1s by far the 
best. 

Mr. Tower. Thank you, sir. 

Senator Gotpwater. You have written it so that a layman can 
understand it. 

I want to also comment on and compliment you, too, for bringing 
to this committee the idea that in this field we can legislate; that we 
are not bound by legal gobbledegook, so to speak; that if the problem 
exists, we not only can but it is our duty to legislate in this field. 

Are you convinced that the Curtis bill completely covers the subject 
of boycotting and customer picketing ¢ ; 

Mr. Tower. Yes, sir; we are satisfied with the terms of the Curtis 
bill for this particular point. 

We think it requires—it would require adequate legislative history 
reference. Such bills as this generally are filled out to particular 
factual situations by discussions on the floor, committee reports, and 
so forth. 

It is our judgment that this bill covers it. 
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THE WATKINS BILL 


Senator Gotpwater. You didn’t touch on the Watkins bill to any 
great extent except to mention that action on the State level has been 
severely limited by existing Supreme Court decisions on Federal- 
State authority in labor relations. 

Are you aware of the contents of the Watkins bill ? 

Mr. Tower. I am generally familiar with that bill; yes, sir. 

Senator Gotpwarer. Do you feel this is a proper area for this 
committee to legislative in this year ? 

Mr. Tower. It seems to us that that, among other things here, the 
subject has been talked about for a long time. Everybody is gen- 
erally aware of the issues, and the time has come to do something 
about them if something should be done. 


FEDERAL ABOLITION OF COMPULSORY UNIONISM 


Senator GotpwaTer. Just one more question : 

It doesn’t relate to anything you have said, but you evidently have 
a broad, deep grasp of this whole problem. 

W hat, in your opinion, would be the effect of the abolishment of 
compulsory unionism at the Federal level ? 

Mr. Tower. I should preface my remark by saying, Senator, that 
the association has taken no position on this matter as yet. We have 
taken an official position on this matter of secondary boycotts and 
coercive picketing. 

Senator Gotpwarer. We will understand that it is your own opin- 
ion and it doesn’t reflect the organization’s opinion. 

Mr. Tower. My personal opinion is that the problem of union 
membership is a difficult one. I believe that. one source of union 
power has been the fact of compulsory membership. I don’t think 
it is an essential element in maintaining what we might term legiti- 
mate union power. I think union power over the long haul—and 
when I use the term “power” I am referring to legitimate power— 
in the collective bargaining frame of reference that we accept—I 
don’t think that power depends on compulsory union membership any 
more than on this. I think it has to depend, if it is going to survive 
as an institution for the long haul, on its ability to attract voluntarily 
people to its fold. And if unions are to play an important role in the 
shops and in society, there has got to be, by and large, voluntary ac- 
ceptance of unions. 


NEED FOR VOLUNTARY UNIONISM 


Senator Gotpwater. The reason I asked this question, you in your 
remarks refer rather constantly to coercion, to the use of force. 
Throughout the testimony of the majority of our witnesses—and I 
might say I believe it has been inadv ertently the testimony of wit- 
nesses from the union side—I sense the recognition or the beginning 
of the recognition that all these problems that we have are going to 
continue to some extent regardless of legislation until the union 
membership is obtained by voluntary means and maintained by volun- 
tary means, placing the responsibility of the proper use of power 
directly upon the shoulders of labor leadership. 
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Mr. Tower. I think that is so, Senator, although I would say this. 
I don’t think many people defend secondary boycotts. 1 don’t think 
this committee has had many people come up and present to it a de- 
fense of secondary boycotts. I don’t think this is accidental. It is 
because it somehow violates the principle of fairness in a competitive 
situation that Americans by and large accept. There is something 
wrong with this. 

Now, the same is true of coercive representation picketing. I 
don’t think you find many people coming up here to defend repre- 
sentation picketing. What bases have these things been defended 
on¢ Basically the very pragmatic one, first, that they work, and 
secondly that we need them to maintain our power 

Now, as I have said, I don’t think the unions do need these things 
to maintain their power. If this is the only way unionism in the 
United States can be maintained, and we all believe that unionism is 
important and essential to be maintained, I think we are faced with 
a tough choice. I don’t think we are at that point by a long shot, 
and I hope we never get there, and 1 don’t think we ever will, 


DIFFICULTIES IN CONTROVERSIAL LEGISLATION 


On the other hand, the matter of union shops, the right to work, 
this a controversial issue. There are people of intelligence and good 
sense, knowledgeable, who take both sides on this issue. It is not one 
of these areas which no one would defend as right. It is not one of 
these. And what worries me, Senator, is that while the right-to- 
work legislation at the Federal level might solve many of these prob- 
lems, Ww hile it might create an environment of greater equality, greater 
responsibility, bec: ause it is a controversial issue, both theoretic: ally 
and practically, I think it is difficult of passage. And I would hope 
that if we have some things that are indefer sible, that are generally 
accepted as wrong, we would go to work on these things. Let us 
pick up these things and work along on these other things that are 
important, but because of their somewhat more controversial nature, 
aren't as likely to win the general support necessary for passage. 


NO INTENTION TO PUSH FEDERAL “RIGHT-TO-WORK” LAW NOW 


Senator Gotpwater. I agree with you. And my interrogating you 
on this point doesn’t mean I have any intention at the moment of 
pushing my philosophy of the freedom of the workers. I just wanted 
to take advantage of asking a man a question who seems to have more 
than just a passing knowledge in the field and who has shown an 
inclination to see both sides of it. 

Mr. Tower. Thank you, sir. 

Senator Gotpwater. I agree with you that we should attack these 
immediate problems. I feel that the compulsion in the union move- 
ment will be removed and I think frankly it is going to come from the 
unions themselves as they see the stymied points that they have 
reached with compulsion beyond which they don’t seem to be going 
too far too fast. 

I wanted to explain my reasons for asking you that question. It 
doesn’t indicate any more than an interest in it, and I wanted, as I 
say, to take advantage of your study in this whole field. 
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That is all I have, Mr. Chairman. 

Senator McNamara. Thank you, Senator. 

We have a member of the Committee on Labor and Public Welfare 
with us this morning who is not a member of the subcommittee. We 
are glad to have Senator Cooper from Kentucky here. He is taking 
an interest in all of the hearings of the subcommittee. 

Senator Cooper, if you have any questions or comments—— 


JUDGE HAND’S DECISION 


Senator Coorrer. I would like to ask the witness if he could give 
the reference to the case to which he referred, Judge Hand’s state- 
ment. 

Mr. Tower. That is the Supreme Court decision. Judge Hand’s 
decision is a second circuit opinion on the way up. 

Senator Coorrer. Have you got the citation ¢ 

Mr. Tower. I don’t have it right here with me. We can provide 
it for you. 

Senator Coorrer. I would like to say this. Whatever my views 
might be on the question you discussed, I join with Senator Gold- 
water in saying that this has been the clearest and most unbiased pre- 
pared statement I have listened to. I think it is one a layman can 
understand. You gave examples of secondary boycotts which you 
termed were coercive upon the customers. Whether it is an actual 
ease I don’t know. You talked about the Macy store. 


USE OF BOYCOTT TO INFORM EMPLOYEE 


Now, in this type of case, is there any experience of this boycott 
being used to inform the employee ? 

Mr. Tower. Senator, the type of boycott we are discussing in the 
example, the so-called secondary consumer, secondary sponsor, sec- 
ondary customer boycott, the purpose of this boycott is not an appeal 
to the employees. 

Senator Coorrer. I know that. You make that point. But I am 
asking you if you have any knowledge, any experience in this type of 
boycott, where the unions did make an effort to inform the employees 
of the issues at stake. 

Mr. Tower. The employees of the primary employer? 

Senator Coorer. No. The employees—say of the Macy store. You 
gave that as an example. 

Mr. Tower. You will have both types. In our Macy’s example 
the union might picket the customer entrance of Macy’s and they 
might picket the employee entrance of Macy’s. If they picket the 
employee entrance because Macy’s carried that type of shower cur- 
tain and they say that is unfair, that will probably be a violation of 
the present law. The picketing of the customers’ entrance 

Senator Cooper. I understand that. You said in your statement 
that when these boycotts are used, the employees didn’t understand 
what the primary issue was with the primary employer. Now, can 
you elaborate on that? 

Mr. Tower. I’m sorry I still may not get just the point you are 
driving at. When the union seeks to picket Macy’s or the drugstore 
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or the department store, it will normally say to the employees or the 
customers, trying to get them to cooperate, “we have a dispute with 
this radio station, or with this shower curtain manufacturer, and it 
will try to tell the employees or the public at large generally some- 
thing about this dispute. 

Is that what you mean, Senator ? 

Senator Cooper. Yes. That isthe question. 

Senator McNamara. Are there further questions? If not, thank 
you again. We appreciate your appearance before the subcommittee 
and your ‘ha gen You can be sure it will be given full con- 
sideration by the subcommittee. 

Mr. Tower. Thank you very much. 

(Mr. Tower’s prepared statement follows :) 


A STATEMENT BY THE NATIONAL ASSOCIATION OF BROADCASTERS ON SECONDARY 
Boycotts AND COERCIVE PICKETING 


My name is Charles H. Tower. I am manager of the employer-employee 
relations department of the National Association of Broadcasters. The NAB 
is a trade association representing radio and television stations and networks 
throughout the United States. Membership as of May 1, 1958 included 1,441 
AM radio stations, 391 FM radio stations, 328 television stations, 4 radio net- 
works and % television networks. The general offices of the association are 
located at 1771 N Street NW, Washington, D. C. 


I. STATEMENT OF POSITION 


While the association is interested in all facets of labor legislation, we shall 
limit our testimony here to two related subjects: secondary boycotts and coer- 
cive representation picketing. We have adopted this limitation because of sev- 
eral factors including lack of time, specialized knowledge which we have in 
regard to these two subjects, and the specific interest of broadcasters in these 
two issues. 

We urge that the National Labor Relations Act be amended to provide in- 
creased protection against secondary boycotts and to prohibit coercive repre- 
sentation picketing. 

Both of these subjects can be confusing. The secondary section of Taft- 
Hartley is generally regarded as the most complicated section of that law. 
Representation picketing is said by many experts to be the No. 1 problem in 
labor law generally. For purposes of clarity, therefore, we shall treat each 
subject by asking a number of critical questions and by, we hope, satisfactorily 
answering them in accordance with the following outline: 

II. Secondary boycotts: 

1. What is a secondary boycott? 
2. Why are secondary boycotts bad? 
3. Are there some “good” secondary boycotts? 
4. If both State and Federal law condemn secondary boycotts, why are 
they still a problem? 
5. What type of legislative relief is required? 
III. Coercive picketing : 
1. What is the problem? 
2. Is there a difference between recognition picketing and organizational 
picketing? 
8. Should union activity of this type be prohibited? 
4. What type of legislation is needed? 
IV. Conclusion. 


II, SECONDARY BOYCOTTS 


1. What is a secondary boycott? 


In the field of labor relations, a secondary boycott is a union tactic involving 
the exertion of pressure—usually economic—on one company in order to induce 
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that company to cease doing business with another company with whom the 
union had a primary dispute.’ The essential elements of a secondary boycott are: 
(1) Union activity creating economic pressure, 
(2) Against an employer who is not himself involved in a labor dispute. 
(3) For the purpose of having that employer stop or modify his normal 
business relations with another employer, 
(4) Where the “other” employer is the one with whom the union has a 
primary dispute. 


2. Why are secondary boycotts bad? 


Secondary boycotts have always been regarded as unfair and generally as un- 
lawful. In 1947, Congress intended to enact legislation doing away with the 
secondary boycott evil. The present administration has recognized the need for 
further protection against secondary boycotts. 

Few are the voices raised in defense of boycotts. And, even with these. the 
chief argument is that secondary boycotts have been effective * * * a fact 
which a good many employers, particularly the smaller ones, will accept based on 
personal experience. Effectiveness, however, can hardly be regarded as an 
ethical or socially desirable standard for determining important statutory policy.* 

Why this general condemnation, except by the few who have benefited from 
the use of secondary boycotts? What is there about secondary boycotts that 
makes them generally regarded as “unfair”? In the simplest terms, the reasons 
are two-fold: Secondary boycotts are unfair because they are a deliberate effort 
to drag innocent bystanders into a dispute; they are undesirable because they 
unnecessarily enlarge the area of industrial dispute. More specifically, secondary 
boycotts are objectionable for the following reasons : 

(1) The consuming public is deprived of additional goods and services 
because of the enlargement of the area of industrial dispute beyond the 
parties immediately concerned ; 

(2) In the case of product boycotts the consuming public is faced with 
higher prices and restricted selection because of artificial and uneconomic 
restraints on competition ; 

(3) Employees of neutral or secondary employers with no direct concern 
in the dispute may lose working time and, thus, wages: 

(4) Secondary, or neutral, employers not involved in the primary dispute 
are forced to take sides with the union or to suffer economic injury: 

(5) Employees of the primary employer will, where the dispute is over 
representation, be coerced in the selection of a bargaining agent and, in 
the same type of case, the employer will be faced with the unfortunate 
alternative of interfering with his employees in the choice of a bargaining 
agent, or accepting economic retaliation. 

3. Are there some “good” secondary boycotts? 

The short answer is: “No.” At least Congress did not think so in 1947. On 
the floor of the Senate in June, 1947, Senator Taft said: 

“The Senator will find a great many decisions * * * which hold that under 


the common law a secondary boycott is unlawful. Subsequently, under the 
provisions of the Norris-LaGuardia Act, it became impossible to stop a secondary 





1 Black’s Law Dictionary, p. 245 (3d ed. 1933) defines a secondary boycott as a ‘com 
bination not merely to refrain from dealing with a person or to advise or by peaceful 
means persuade his customers to refrain, but to exercise coercive pressure on such 
customers, actual or prospective, in order to cause them to withhold or withdraw their 
patronage, through fear of loss or damage to themselves. 

A 1941 Wisconsin statute stated that the term “secondary boycott’ ‘shall include 
combining or conspiring to cause or threaten to cause injury to one with whom. no labor 
dispute exists, whether by (a) withholding patronage, labor, or other beneficial business 
intercourse, (b) picketing, (c) refusing to handle, install, use, or work on particular 
materials, equipment, or supplies, or (d) by any other unlawful means, in order to bring 
him against his will into a concerted plant to coerce or inflict damage upon another.” 
(Wis. Stat. (1941) ¢. 111.02 (12)). creel a 

2 Millis and Montgomery, Organized Labor, p. 583. Teller, Labor Disputes and Collec 
tive Bargaining, vol. I, p. 454. ; 

3 Before the passage of the Wagner Act some argued that secondary boycotts should be 
permitted as a counter to blacklisting and similar employer practices. Now that these 
practices have been outlawed the argument, it would appear. has been dissipated. 

A nonpartisan view of secondary boycotts Was expressed by former NLRB Chairman 
Harry A. Millis and his colleague, Prof. R. E. Montgomery, in their book, Organized Labor, 
where they stated that they were ‘‘among those who remained unconvinced of the sean 
ness of the case made for the legalization of more than the primary boycott.” Dr. Millis 
could hardly be regarded as a spokesman for partisan management interests. 
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boycott or any other kind of a strike, no matter how unlawful it may have been 
at common law. All this provision of the bill (sec. 8 (b) (4)) does is to reverse 
the effect of the law as to secondary boycotts. It has been set forth that there 
are good secondary boycotts and bad secondary boycotts. Our committee heard 
evidence for weeks and never succeeded in having anyone tell us any difference 
between different kinds of secondary boycotts. So we have so broadened the pro- 
vision dealing with secondary boycotts as to make them an unfair labor practice.” * 

Since the passage of the Taft-Hartley Act, certain situations have come up 
which are used by some people to confuse the problem. Typical of these are the 
struck work and common situs cases. The question in these cases is not 
whether they are good secondary boycotts, but whether they are secondary boy- 
ecotts atall. Some of these cases are not easy. Factually, they just don’t seem to 
fit the usual patterns. In many of them the answer might be clearer if more 
attention was paid to the objective of the activity and its likely effect in terms 
of the basic congressional attempt to prohibit secondary boycotts. 

The common situs problem involves primarily the construction industry. 
Picketing at the job site is undoubtedly, in a great majority of cases, concerned 
with a question of representation—usually part of an effort to get rid of a 
nonunion subcontractor. Such picketing has relatively little, if anything, to do 
with a noncoerciye appeal to employees to join the union. 

Struck work is a matter regarding which there is a good deal of current 
misinformation. In the early days of the Taft-Hartley Act a Federal district 
court judge refused to issue a 10 (1) injunction where the secondary employer 
was performing work which, but for the strike, would have been performed 
by the primary employer.” There was a contract for the performance of this 
work between the primary and secondary employers and the primary employer’s 
supervisors actually spent time in the secondary employer’s shop to make sure 
that the work was done correctly. The theory of the decision was that the 
two employers were so closeiy allied that one was not really doing business 
with the other. Whatever may have been the merits of the theory, the decision 
was apparently followed by the General Counsel's office in determining the 
issuance of complaints. In 1955 it was cited with approval by the second 
circuit court in NV. L. R. B. v. Electrical Workers, CIO (228 F. 2d 553 (C. G. A. 
2 1955)), a case involving somewhat different facts. There are no contrary 
decisions. Thus, it can be reasonably concluded that there is a struck work 
exception in existence today by virtue of interpretative decision. 

Just what the scope and nature of this exception should be is a matter of 
some dispute even among spokesmen for management. Some _ believe—and 
quite honestly—that there should be no exception and that the present law 
does not permit it. Others feel that a limited exception is justified. Some 
broudcasters have recognized the principle of struck work in their collective 
bargaining contracts although it is not a major issue in our industry. If there is 
to be a struck work exception, we believe it should be carefully drawn so that 
it will not be seized upon as a means for justifying a wide variety of secondary 
boycotts. 


4. If both State and Federal law condemn secondary boycotts, why are they still 
a problem? 

There are two reasons why secondary boycotts are still a problem. The 
prohibition contained in the Taft-Hartley Act has, for various reasons, not 
proved to be entirely adequate. Action at the State level has been severely 
limited by existing Supreme Court decisions on Federal-State authority in labor 
relations. 

The purpose of section 8 (b) (4) of the Taft-Hartley Act was, as has already 
been stated, to do away with secondary boycotts. The term itself was not used 
in the law. It was felt by the drafters of the legislation that, although gen- 
erally understood, there was in existence no precise or uniformly accepted defini- 
tion of the term. Consequently, it was felt desirable to avoid using the term 
and, instead, to use language descriptive of the typical secondary boycott frame 
of reference. The drafting of such language was not easy because of the tre- 
mendous variety of secondary boycotts which are possible. It is not surprising, 
therefore, that some important situations were overlooked and these have been 


seized upon by those who would circumvent the law to effectuate their ob- 





#93 Congressional Record 4323. 
5 Douds v. Metropolitan Federation of Architects, etc., 75 F. Supp. 672 (S. D. 


N..¥ 
1948). 
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jectives. Additional difficulty was created by some early NLRB and court 
decisions which appeared to be more receptive to the ingenuity of those who 
were trying to carry on business as usual than to the expressed intent of 
Congress. Fortunately, some of these decisions have been since revised. How- 
ever, the important issues involved should not be left to the vagaries of inter- 
pretive decisions. 

State action against secondary boycotts has been severely restricted by recent 
decisions of the Supreme Court relating to Federal-State jurisdiction in labor 
relations. The present rule apparently is that, where Congress has treated with 
a particular phase of labor relations, the State is powerless to act if the business 
involved is subject to the jurisdiction of the NLRB whether that jurisdiction is 
exercised or not. Almost all the important segments of American business are 
theoretically within the broad jurisdictional ambit of the National Labor Rela- 
tions Act. In that act, Congress has treated with secondary boycotts. Thus 
the States, in dealing with secondary boycotts, are limited to those involving 
purely local activity which does not even affect interstate commerce : 


5. What type of legislative relief is required? 


To finish the job which Congress started in 1947 there are two alternative 
courses available. The first is a complete rewrite of section 8 (b) (4) of the 
Taft-Hartley Act: the second is a revision of present language adequate to take 
eare of current and foreseeable problems. We favor the second approach. 

The existing approach to secondary boycott prohibition contained in section 
8 (b) (4) is essentially sound. It was developed by experts and, considering 
the complexity of the problem, it has served its purpose well. Ten years of 
Board and court decisions have analyzed and construed it. Therefore, it seems 
wise to build on the present structure. 

An effort to handle the matter in this way has been presented to the Senate 
and to this committee by the senior Senator from Nebraska, the Honorable Carl 
Curtis. The secondary boycott sections of Senator Curtis’ bill (S. 76) con- 
stitute what appears to be a successful effort to plug the important loopholes 
in existing language and, at the same time, to offer reasonable protection against 
further circumvention of the act. We urge the enactment of S. 76. 

Particularly important to us is the change in the opening language of section 
8 (b) (4). The present law states that it shall be an unfair labor practice for 
a union or its agents “to engage in or induce or encourage the employees of 
any employer to engage in” a refusal to perform work where certain specified 
objectives are involved. The key verbs here are “to induce or encourage.” 
These are what might be called specific verbs which label a paticular type of 
union activity. Generally speaking, they have been broadly construed, as indeed 
they should be. The Curtis bill, however, is broader still. Rather than using 
specific verbs descriptive of particular types of union activity it relies on what 
might be called more basic secondary boycott language. In effect, it labels 
as unlawful any type of specific activity which has the effect of exerting 
pressure, economic or otherwise, on an employer or on his employees for any 
of the proscribed objectives. Threats to engage in this type of activity are 
also prohibited as they are in the Taft-Hartley Act. The inducement of em- 
ployees to refuse to perform work is clearly one type of economic pressure. 
There are others, and they are covered by the broad sweep of the Curtis bill. 

One particular type of secondary boycott that is not reached by the present 
language of the Taft-Hartley Act is of particular concern to broadcasters. 
It is the so-called secondary sponsor or secondary customer boycott. A brief 
example will illustrate the point. Let us assume that a radio station in Indian- 
apolis has a labor dispute with a union representing its employees. Failure 
to resolve the dispute leads to a strike. The union communicates with ad- 
vertisers who use the station’s facilities and tells these advertisers that, unless 
they take their business off the air, union members will not use the advertisers’ 
products or services. This is a particularly potent form of secondary boycott 
where the secondary or neutral employer, the advertiser, is engaged in distribut- 
ing goods or services to the general public. A newspaper could be involved 
in the same type of situation. So could a department store which may be 
picketed at its customer entrances merely because the store handles one item 
out of thousands manufactured by a company with whom a union has a primary 
dispute. 

This type of activity is not prohibited by the present language of the Taft- 
Hartley Act because nowhere is there the inducement of employees to refuse 
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to perform work. The threat is that an effort will be made to get union members 
or the general public to refuse to buy the goods or services of the neutral 
employer. 

Is this a secondary boycott? It certainly is. In the broadcasting situation 
the advertiser, let us say a drugstore, is being threatened with economic 
pressure in the form of a customer or consumer boycott if the store does not 
stop doing business with the station with whom the union has a primary dis- 
pute. Indeed, the threat of loss of customers may be a much more vivid type 
of coercion to the small drugstore than the threat of temporary loss of 
employees. 

The NLRB has recognized the coercive nature of a customer boycott in a 
recent case involving recognition picketing. Several years ago the Tenth 
Cireuit Court also recognized the problem in Capital Service.* If this type of 
activity, the organization of a customer or consumer boycott, is coercive under 
section 8 (b) (1) of the act there is no reason why it cannot be regarded as 
coercive when used against a secondary employer under section 8 (b) (4) of 
the act. 

It may be argued by some that prevention of this type of economic coercion 
raises a constitutional question. We do not believe this to be so. The present 
secondary boycott section of the act prohibits only certain types of union 
activity * * * basically those which seek to induce or encourage employees 
not to perform work. The law does not prohibit employees from refusing to 
perform work either individually or, apparently, collectively. The application 
of the Curtis bill to our situation will not prevent individuals from refusing 
to patronize even a secondary company, but will merely prohibit a union or its 
agents from organizing or inducing a refusal to buy the goods or services of 
a secondary employer for one of the stated objectives. 

The Curtis bill also covers a number of other important loopholes in the 
present law. These are important to broadcasters although their application 
to our industry is not unique as is, to some extent, the case with the secondary 
sponsor or customer boycott. 


Ill. COERCIVE PICKETING 
1. What is the problem? 

One of the major unresolved problems in industrial relations is the matter of 
coercive representation picketing. The problem arises where a union seeks to 
gain representation of employees by use of the picket line and related techniques. 
Many of the cases and much of the discussion use the terms recognition and 
organizational picketing. Some people have tried to draw a distinction between 
the two, claiming that recognition picketing is, or should be, prohibited, while 
organzational picketing should be permitted. 

2. Is there a difference between recognition and organizational picketing? 

In theory, recognition picketing involves a situation in which the picketing 
union demands that the company recognize it as the collective bargaining agent. 
Organizational picketing, on the other hand, involves a situation in which the 
union declares that the picketing is merely for the purpose of inducing the 
employees to join the union. In New York State this distinction has been recog- 
nized as the dividing line between legal and illegal conduct in those situations 
over which State courts have jurisdiction, although there seems to be an increas- 
ing tendency to question the utility of these labels. 

We believe that the labels have long since outlived their usefulness, if indeed 
they were ever useful at all. The distinction depends largely on what the 
union says that the purpose of the picketing is. Yet, this statement of purpose 
in no way alters the operative facts. In both recognition and organizational 
picketing cases the elements are a picket line, employees whom the union seeks 
to represent and an employer who runs the risk of substantial economic loss 
if the picket line is continued. The employer’s loss is no less if the union says 
that the picket line is for the purpose of organization rather than recognition. 
The interference with the freedom of choice of employees is no less merely 
because the organization description is used. The employer knows that the 
only way he can stop the economic pressure is to recognize the union. It would 
be fatuous to assume that a picketing union is likely to reject recognition merely 
because it has claimed that the picketing is organizational. If the employer 
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capitulates, he has coerced employees in their selection of a bargaining agent. 
If he doesn’t, the economic injury which is likely to flow from the picketing will 
adversely affect both him and his employees. 


8. Should union activity of this type be prohibited? 

Section 7 of the Wagner Act guaranteed to employees the right of self-organiza- 
tion through unions of their own choosing. This is the cornerstone of our 
national labor policy. The Wagner Act sought to prohibit employer interference 
with this right; the Taft-Hartley Act, in large part, simply added restrictions on 
union interference with the right. Freedom of self-organization is still today 
the basic premise of labor relations in the United States. 

Given this stated public policy, it is difficult to conceive of rational justification 
of any activity, whether by management or labor, which significantly intrudes 
upon the right of employees to select or reject a bargaining agent. Coercive 
picketing for representation purposes clearly fits this definition. It should be 
prohibited. 

Many experts have felt that section 8 (b) (1) of the Taft-Hartley Act, which 
makes it unlawful for a union or its agents “to restrain or coerce” employees in 
the exercise of their right to self-organization, prohibits coercive representation 
picketing. For almost 10 years the NLRB held otherwise. Recently, there has 
been a change. Within the last few months several decisions of the NLRB have 
declared representation picketing to be, under certain circumstances, unlawful.’ 
These decisions have not yet received judicial confirmation. It is hoped that they 
will be affirmed and that the Board will continue its present policy. However, 
the history of the past 11 years shows that Congress should speak more clearly 
on this subject. What the present Board has done another Board, at another 
time, can undo. Coercive representation picketing should be prohibited once and 
for all. 

State courts have, with increasing frequency, recognized coercive representa- 
tion picketing as contrary to sound public policy. Despite procedural difficulties 
created by “baby” Norris-LaGuardia Acts, the trend is clearly in the direction of 
granting injunctive relief against such picketing. Affirmative action at the 
State level is now, of course, restricted to those segments of industrial activity 
which are not subject to the provisions of the National Labor Relations Act. 

4. What type of legislation is needed? 

The delay in dealing adequately with the coercive picketing problem is at- 
tributable to a number of facts. In part, it results from the “hangover” effect 
of the climate in which the Wagner Act was passed. At that time, many people 
in the United States, including a good many employers, did not believe in the 
right of employees to self-organization * * * or if they believed in that right, 
they believed equally in the absolute right of management to select and dis- 
charge employees without restriction. That these two rights occasionally came 
into practical conflict—for example, in the situation where an employee was 
fired for engaging in union activity—was a dilemma that they found difficult to 
resolve. The Wagner Act provided a resolution. The main problem at the 
time seemed to be employer interference and thus it was dealt with by the 
Congress. Only later was it realized by a substantial number of people that 
freedom of self-organization could be just as much hindered by actions of unions 
as by employer actions * * * that the right to join a union carried with it the 
correlative right to reject a union. If the first right is to be protected in a 
meaningful way, so, and with equal vigor, must the second right be protected. 
The Taft-Hartley Act, as has already been stated, moved in this direction. 

Coercive representation picketing was not specifically referenced in the Taft- 
Hartley Act, except in one limited situation.* The failure to reference it was 
not, in our judgment, due to an acceptance by Congress of the validity of the 
tactic, but rather to lack of cretainty as to how to deal with the problem. It has 
been confused in the public mind by associating the technique with legitimate 
organizing tactics. 

The impression has been fostered that it is impossible to distinguish between 
coercive representation picketing on the one hand and legitimate efforts to induce 








7 Curtis Brothers, Inc., 119 N. L. R. B. No. 33 (1957): Alloy Manufacturing Co., 119 
N. L. R. B. No. 38 (1957) ; Shepherd Machinery Co., 119 N. L. R. B. No. 39 (1957). 
SSec. 8 (b) (4) (c) of the Taft-Hartley Act, which makes it unlawful for a union or 


its agents to induce a refusal to perform work for the purpose of forcing an employer to 
recognize one union where another has been certified by the Board 


as the bargaining 
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employees to join a union on the other. As in any situation involving statutory 
handling of complicated social relationships, there are tough cases—cases in 
which it is difficult to separate the good from the bad, the acceptable from the 
unacceptable. This problem is not unique to labor legislation. Possible dif- 
ficulties in the close cases should not be permitted to prevent effective relief 
in the many situations where the activity can be clearly labeled as undesirable. 
Most situations will readily fall on one side of the line or the other. For the 
close cases we shall rely, as indeed we have always done, on the wisdom and the 
integrity of our judicial system. 

We believe that the time has come to state a few simple truths about the 
nature of picketing which is carried on before the premises of an unorganized 
employer. Such picketing is not the normal way to communicate with the 
employees. Certainly, it is not the way to extol to them the values of unioniza- 
tion. Meetings, hand bills, letters, speeches and individual conversations—these 
are the stock in trade of those who would win the minds and hearts of others. 
This is so in politics and it is so in union campaigns. Every politician and every 
union organizer recognizes this fact. 

A picket line is not part of this equipment. A picket line is an appeal to action, 
it is true; but—and this is a big “but’—it is not an appeal to the employees of 
the picketed employer, or at least it is only incidentally so. It is primarily an 
appeal to customers not to patronize and to suppliers not to deliver * * * in short, 
an appeal to third parties to assist in putting economic pressure on the em- 
ployer and, thus, on his employees. How long must we maintain the fiction 
about this type of picketing? Better to argue that the picketing, and the coercion 
that fiows from it, are necessary to sustain the cause of unionism * * * are 
necessary to protect hard-won union standards. This is at least an honest 
position. Indeed, in some cases it may be so. Whether this is reason enough 
to permit it, is, of course, another matter. But let’s not continue to associate 
picketing in a representation situation with an appeal to the reason or to the 
emotions of the employees. 

What is called for now is a clear congressional statement that coercive picketing 
and related activity, which has the effect of interfering with the right of self- 
organization, shall be unlawful. Judgment as to particular acts in specific cases 
must, of necessity, be left to the Board and to the courts. It is submitted that 
in most of these cases a careful evaluation of the factual context will show 
whether the activity is coercive or not. 

We do not propose a blanket prohibition against all picketing under all cir- 
cumstances where a representation issue exists. For example, the traditional 
means of organizing employees is to stand at the gate at shift-change time and 
hand out materials urging support of the union. We would not intrude on this 
type of effort to enlist the support of employees. Most picketing in representation 
case situations bears little resemblance to this type of activity, although union 
adherents have often tried to bracket it in the same class. It is possible to 
conceive of cases in which the passing out of leaflets at the gate and certain types 
of picketing might resemble each other rather closely. These will be the diffi- 
cult cases. Where, on the facts, the activity seems to be for the purpose of 
appealing to employees to join the union, it should be permitted. On the other 
hand, where, on all the facts, it seems primarily for the purpose of putting 
economic pressure on the employer and his employees, it should be prohibited. 

Then there is always the difficult case of the single picket who walks up and 
down in front of the unorganized shop carrying a sign which merely asks the 
employees to join the union, or, in the alternative, which states that the em- 
ployees are not members of the union. Much is made of this case because it 
points up the difficulty of the application of general language. The obvious 
and correct answer is that most cases are not of this type, a fact that is recognized 
by anyone who has kept track of the numerous court decisions in this area over 
the past few years. But-even this case—the case of the single picket—ecan be 
handled without overwhelming difficulty. Here again we must rely on the 
intelligence and patience of the deciding tribunals—the Board and the courts. 
Where, on all the facts. the picketing seems to be an appeal to customers and 
suppliers rather than to employees, it is coercive and should be condemned. 
Relevant here will be such facts as the length, time, and character of the pick- 
eting, other union activities relative to the same employer, and the response of 
employees as revealed by an election or similar reflection of interest. 

Some who recognize the coercive nature of most representation picketing seek 
to defend it on the ground that it is compensation for the delaying tactics per- 
mitted by the NLRB representation machinery and for the lack of really effective 
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protection against well-advised employer antiunion conduct. There may be 
some grounds for these charges. But the cure is not to permit another wrong. 
Ten wrongs piled one on top of the other do not make a right. The cure is in 
expeditious election machinery and stricter enforcement of the unfair labor 
portions of the act, if, after careful study, these are shown to be necessary.® 

Not all broadcasters are in complete sympathy with the basic objectives of 
organized labor. Not all of them endorse the theory of self-organization, although 
most of them do. This is to be expected in an industry made up in significant 
part of small employers, many of whom live and work in small towns in rural 
areas. However. we believe that broadcasters generally want to abide by the 
law of the land, whether they agree with it or not. The law guarantees freedom 
of choice in electing or selecting a bargaining agent. To be meaningful, this 
guarantee requires a prohibition of coercion, whatever the source. If we are 
to abandon this major premise, let it be done deliberately after careful con- 
gressional consideration of all the competing interests. 

Senator Curtis’ bill, in addition to strengthening the secondary boycott pro- 
visions of the Taft-Hartley Act, prohibits coercive representation picketing. 
We strongly endorse both features of the bill. Recent decisions of the Supreme 
Court of the United States clearly indicate the power of the state to prohibit 
such activity where it is in fact coercive and thus contrary to public policy.” 


IV. CONCLUSION 


The association urges congressional action to prohibit secondary boycotts and 
to outlaw coercive representation picketing. The first proposal does not break 
new ground. Secondary boycotts have generally been regarded as unlawful. 
Additional legislation is now needed to effectuate completely this long-standing 
public policy. The prohibition of coercive representation picketing is new, at 
least in terms of specific handling by Federal law. To us, at least, it seems long 
overdue. It is required to give meaning and substance to the conerstone of our 
national labor policy: The right of employees to freely select or reject a bar- 
gaining agent. 





® Pertinent to this analysis are 2 situations in which representation picketing seems to 
some people to have a strong equitable base. The first is the case in which the union 
represents a majority, or perhaps even all of the employees. The second is where in an 
organizing situation the employer commits unfair labor practices. Neither situation 
arises very often, at least in relation to a representation picketing problem, but still they 
call for consideration. 

On the first point expeditious election machinery would seem to be the answer. Let thie 
matter be decided quickly by secret ballot. Such is the purpose of the election procedure 
which has been in effect for more than 20 years. The second point is more difficult. 
Theoretically, the usual procedure of filing a charge leading eventually to a remedial order 
should be adequate. The rub is that “eventually” can be a long time, and in this type 
of proceeding it is difficult to move quickly. 

© permit picketing merely because a charge has been filed would obviously encourage 
the filing of many charges having no substance at all. On the other hand, to deny all 
picketing seems to be tying the union’s hands when an employer may be hitting below 
the belt. A resolution of the dilemma is difficult. We suspect that such a situation 
arises so very infrequently that complicated machinery is not worth the effort. If ex- 
perience should prove this wrong, there are procedural mechanisms which can be developed 
to safeguard the rights of both parties. 

10 Jnternational Brotherhood of l’eamsters v. Vogt, Inc., 354 U. 8S. 284 (1957). Recon- 
ciling Supreme Court picketing decisions handed down over the past 20 years is an interest- 
ing exercise. The language of the Vogt case seems to be a long way from Thornhill and 
Swing. Some are perturbed and eo by the seeming inconsistencies—by the apparent 
lack of decisional continuity. They should not be. Indeed, it can even be argued that in 
a democratic society the pattern reflects a healthy responsiveness to changing concepts 
and changing conditions. An important function of courts of law in a society is to 
provide a cohesive continuity with the past and a felicitous transition to the future. 
The basic decisional principle of stare decisis exemplifies this judicial role. By definition 
and by function, therefore, the judiciary is essentially and necessarily a conservative 
social institution. Rapid social change involving complex social relationships—such as 
we have experienced in this country over the past 25 years—places a severe strain on the 
judiciary and on its traditional method of accommodation. Seeming and even actual 
inconsistencies are to be expected, even to be desired, in an evolving society. 

Turning back to picketing, the issue has been, in our judgment, confused through the 
years by overemphasis on freedom of speech in the early days and more recently on the 
distinction hetween picketing as free speech and picketing as something more than speech 
The latter distinction is, in our opinion, primarily relevant in mass picketing and related 
situations. Obviously, picketing is walking as well as talking (through a sign or other- 
wise). But most forms of communication involve words plus the physical act related to 
their presentation. To use the essential point of inquiry is not whether picketing is speech 
plus action but rather what the speaker is trying to say. If he is seeking to induce 
conduct which the legislature has reasonably condemned as having a coercise effect, the 
First Amendment does not protect that communication. International Brotherhood of 
Electrical Workers, Local 501, AFL, et al. v. NLRB, 341 U. 8. 694, 701. 
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The advocacy of these changes will undoubtedly bring from some quarters the 
«ry of “antiunion.” It will not be deserved. It is true that the changes, if 
enacted, will reduce labor’s freedom to act just as the Wagner Act restricted 
management’s freedom to act. Such restrictions are invoked in the interests 
of a larger welfare. 


We do not think that these changes will significantly diminish the legitimate 
effectiveness of organized labor. The labor movement has not been built on such 
insubstantial and controversial foundations. It has been built, as it must be, 
on the voluntary acceptance of the constructive role that a union can play in 
a particular shop and in society as a whole. These important roles will not be 
furthered by reliance on techniques which are generally regarded as coercive 


and unfair. 
Senator McNamara. The next witness is Mr. Woodruff Randolph, 
president of the International Typographical Union. 


STATEMENT OF WOODRUFF RANDOLPH, PRESIDENT, INTERNA- 
TIONAL TYPOGRAPHICAL UNION, ACCOMPANIED BY GERHARD 
P. van ARKEL; van ARKEL & KAISER, WASHINGTON, D. C. 


Senator McNamara. Mr. Randolph, I see you have prepared some 
material for the benefit of the subcommittee. We appreciate having 
it as an exhibit. 

(The material referred to has been retained in the subcommittee 
files. ) 

Senator McNamara. You also have a prepared statement. (See 
p. 1042.) You may proceed in your own manner, sir. 

Mr. Ranpoteu. Thank you, Senator. 

My name is Woodruff Randolph, and I have been, since 1944, presi- 
dent of the International Typographical Union, an organization 
of some 103,000 members employed in the newspaper and commercial 
printing industries. 

We are the oldest trade union in the United States, having been 
organized nationally in 1852, and we believe that our practices and 
traditions are among the most honest and most democratic to be 
found in the trade-union movement. 

At this point I want to say that I have with me Mr. Gerhard P. 
van Arkel of the firm of van Arkel & Kaiser, which has been repre- 
senting the International Typographical Union since 1947, in the 
many legal cases that we have encountered since the Taft-Hartley 
law was adopted. 

The things that I may say are more of a practical matter and what 
I am saying refers to the printed statement and the exhibits filed 
therewith. Any questions that may be asked me of a technical or 
legal nature I shall ask Mr. van Arkel to answer. 

Senator McNamara. There will be no objection to that procedure. 


.* 

my 

Mr. Ranpouten. Because we have suffered together, the trade unions 
affiliated with the International Allied Printing Trades Association, 
joined together in requesting Senator Murray to introduce S. 676, 
in support of which I appear here. 

We are submitting for the use of the subcommittee the text of the 
bill (see p. 1042), a statement explaining its purposes (see p. 1043), 
and four supporting exhibits to show concretely how we have been 
hurt by the Taft-Hartley Act. 


SUPPORT FOR MURRAY BILL (S. 676) 








1034 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


The bill is limited to the printing and publishing industry, be- 
cause that is our immediate concern. 

We believe, however, that the principles embodied therein are sound 
and appropriate for all industry. 

Manifestly, there is not sufficient time at your disposal to allow 
me to read all this material. I shall, therefore, confine myself to a 
brief explanation of the provisions of the bill and solicit any inquiries 
the members of the subcommittee may have. 

From our experience with the Taft-Hartley Act, we know where 
we are hurting. 

This bill does not propose to cure all the evils of the act, but merely 
those which in our experience have proved most. disastrous. 

There are four principal provisions : 


LEGALIZE CLOSED SHOP 


The first would legalize the voluntary agreement of employers and 
unions to hire only union members. 

This was, before the advent of the Taft-Hartley Act and the so- 
called State “right-to-work” laws the accepted way of doing business 
in the printing ‘and many other industries. It operated to give em- 
ployers an assured supply of competent men, to give union members 
Job security, to give unions a stability which permitted them to devote 
themselves to more useful tasks than merely assuring their continued 
existence. 

Such agreements were abolished on the premise that this was nec- 
essary to ‘protect the rights of those who did not wish to join unions, 
though the crocodile tears shed for these people only masked the true 
purpose of weakening the trade-union movement. 

But, one may fairly ask, are the rights of these persons so important 
that they should override the right “of employers and unions to bar- 
gain freely, the right of trade unions to reasonable security, the right 
of union members to job opportunities ? 

Clearly, we say they are not. 

It is wrong to suppose that such agreements deprive them of jobs. 
They have a “right, which we freely concede them, to work in those 
hundreds of shops throughout the land which are now, as'they have 
been, closed to union members. 


ITU AN OPEN UNION 


We are an open union, and if they are competent and of good moral 
character, we are glad to have them join with us. 

Our problem has not been one of induci ing people to join us. 
Rather—because we have always interested ourselves in training peo- 
ple in this industry, as an exhibit submitted herewith shows—we have 
been concerned to make certain that new members meet the high 
standards of skill which we set for ourselves. 

Membership in the ITU is the certificate that a man is a competent 

‘raftsman. Many employers seek the assurance of that certificate, 
oad they should be entitled by law to have it if they choose. 

The present law is a fraud. As a practical matter, in many indus- 
tries, employers must rely on trade unions for their labor supply. 
Competent, skilled workmen normally join the union of their trade, 
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and the employers normally have no desire or incentive to screen ap- 
plicants for employment. 

The only beneficiaries of the present law are lawyers, and those in- 
dolent or niggardly or antisocial persons who will not join the union 
of their craft. 

If there are instances where the closed shop, closed union combina- 
tion has worked hardships, legislation should then be narrowly con- 
fined to that problem. 

Our own experience of over a hundred years prior to the Taft-Hart- 
ley Act demonstrates that the closed-shop agreement has no relation 
to corruption, or union arbitrariness, or the rights of union members 
or union democracy. 

Indeed, it is my pr ofound conviction that the high degree of intra- 
union democracy and honesty which we have enjoyed for so many 
generations was the direct consequence of the union security which 
attended the agreement that only our members would be hired. 


INTRUSIONS BY NLRB AND COURTS 


The second provision of the bill would seek to check the evergrowing 
tendency of the Labor Board and the courts to intrude themselves into 
the field of collective bargaining. 

We have had a recent and dramatic illustration of the lengths to 
which this process has gone. 

It has long been our custom to provide in agreements that as to 
matters not covered by the contract itself, the general laws of the 
ITU would govern. 

Let me explain briefly what that means. 

Since the beginning of the or ganization, a union shop was such that 
as employed members of the union under the conditions prevailing at 
the time. In the beginning, there was no collective bargaining as 
such in the printing industr y. 

Columbia Typogr aphic: ‘al, No. 101, in this city, has been in con- 
tinuous func tioning existence since 1815. 

You may view its minutes from that date. 

The practice in the printing industry simply was that the union, or, 
in the earlier days, the typographical association, would set a scale 
for piecework that its members insisted upon getting if they worked 
forany employer. It was just that simple. 


“CHAPEL RULES” IN PRINTERS’ UNION 


Benjamin Franklin brought with him from England some of the 
practices in the printshops of England operated under guilds. There 
was a control by the members of the guild and in this country they 
became established under the control of members in the composing 
room over shop practices to guarantee a degree of democracy and 
fair dealing among themselves in relation to the product they produced 
for the employ er. 

The words “chapel rules” apply to that system of rules that Franklin 
brought back with him from England. 

The chapels—the composing room— was so named because it was 
originally a chapel in Westminster Abbey under the control of the 
King. All printing in the early days was under the control of the 
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King. And so we inherited the chapel rules which today are the rules 
in the shop that the men inflict upon each other for fair treatment. 

The union rules, especially the International Typographical Union 
general laws, are the heritage of that system. 

And, for the first 40 or 45 years of existence of the International 
Typogr aphical Union, from 1852 to the early 1890's, there was no col- 
lective bargaining. 


RISE OF COLLECTIVE BARGAINING 


Collective bargaining began because the employers wanted a longer 

riod of stability as to scales of prices as industry evolved faster 

ause of the introduction of the linotype machines. 

So collective bargaining was a request by the employers. In the 
early days the local unions were instructed to give the employers an 
opportunity to discuss anything of interest before union meetings— 
before the scale was changed. After collective bargaining the eco- 
nomic phases were bargained for, and the general laws of the Inter- 
national Typographical Union which governed the relations of the 
men in the shops, and which set those minimum standards of operation 
which are represented by union conditions, have been since that sanity 
date so recognized, and without any complaint by the employers—a 
to most of them. Obviously, there are employers who find fault w ith 
any kind of unionism anywhere, and who try to avoid any kind of 
regulation whatsoev er and even resist any bargaining as to seales of 
wages and economic matters. But we need not spend time on them 
because they are in the minority. 


MINORITY OF EMPLOYERS OPPOSE DECENT UNIONISM 


However, they are the minority that brings about contests of decent, 
fair unionism and tr y to adopt laws that prevent decent fair unionism 
from functioning. Such laws have been adopted, and they have hurt 
collective bargaining in the printing industry, and they have been 
interpreted to kill us off. And interpretations keep grinding out, by 
those who have economic predilections that are against unionism. 

The second provision of the bill would seek to check the ever-growing 
tendency of the Labor Board and the courts to intrude themselves into 
the field of collective bargaining. I read that before, but I want to 
emphasize that at this time the National Labor Relations Board is 
most active in an effort to absolutely kill off the union conditions of a 
hundred years’ duration. 


GENERAL COUNSEL’S ACTION V. ITU 


In a recent injunction action at Boston, the General Counsel at- 
tacked 37 provisions of these laws as illegal, and claimed that we were 
refusing to bargain collectively in demanding them. The subject 
matter of these laws include such things as apprentice training and 
qualifications, seniority—we call it priority—the qualifications for 
journeymen, the right to hire substitutes, the duties of foreman and 
many other provisions which we deem vital to the interests of our 
members. 

Let me point out that they took a great deal of exception to the fact 
that a union printer may hire a substitute anytime he wants to get off 
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of the job. They think that is interfering with the so-called preroga- 
tives of management. As a matter of fact, the employers in the early 
days insisted ‘that a union printer employ a competent substitute to 
work on the cases or the situation that that printer had in order that 
the paper may be gotten out. In other words, it was something that 
originated to guarantee stability of force and continuity of employ- 
ment to the : advantage of the employer. 

But these newly graduated lawyers out of law schools that flock to 
the Labor Board find an open field in which to exercise their imagina- 
tion to beat down union conditions that they know nothing about. 
How, we ask in all seriousness, is it possible to bargain collectively i in 
any sense if the General Counsel constantly appears over our shoulder 
and runs to the court to complain of everything we ask for? 


BILL DESIGNED TO RESTORE FREE BARGAINING 


Our bill is designed to restore free collective bargaining in its tradi- 
tional sense, and to make it clear that these matters are none of the 
Board’s business, unless and until someone is hurt thereby. There is 
no question but that it has been the consistent intention of the Congress 
that the parties be left free to make any bargain they choose. 

I call your attention at this moment to the exhibit that we have, 
consisting of some 16 pages of color proofs concerning the kind of 
training ‘education we give to our representatives. They are color 
proofs because we were unable to conclude them in time to give you the 
finished job. In fact, we were taken a little by surprise that we were 
going to be allowed to be heard at this time due to the various rumors 
that the committee was so terribly busy. Actually, we proposed these 
amendments in 1952 and again in 1953. We have discussed them 
ever since, and of course you will pardon us if we are a little pessimistic 
about whether or not you would do anything about them at this time. 


RIGHT TO SECONDARY ACTION 


Third, we have proposed that in the field of secondary action we be 
given rights identical with those enjoyed by our employers. Under 
resent law, an employer can engage In any secondary activity he likes. 
He e can farm out his work to other employ ers; he can ask fellow mem- 
bers of his association to lock out their employees to aid him in a dis- 
pute; he can cut off credit from strikers. In short, his freedom is un- 
impaired. I say that from the fact that over a great many years, 
some 30 to be exact—I have been a member of the executive council 
of the International Typographical Union for some 16 years as secre- 
tary-treasurer—naturally ‘I have lived through many difficult situa- 
tions in the industry, economically and otherwise. We know what 
employers can do with a kid glove and with the underhanded methods 
that they can legally use w ith the protection of their glib lawyers and 
the court of interpretations. No one can fool us about those things. 
When they talk about the International Typographical Union being 
a powerful organization, I get quite a smile occasionally—if I can 
afford a smile. The fact is that any newspaper or any commercial 
employer who wants to spend enough money to hire enough scabs and 
rats and lawyers and strikebreakers, and use its influence on the 
Board and the courts, can lick the stuffing out of the ITU anytime he 
chooses to doit. And they have done it repeatedly and with emphasis. 
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UNFAIR GOVERNMENT INTERVENTION 


In short, his freedom is unimpaired. We, by law, are denied all 
similar rights. We cannot retaliate against the employer who aids a 
struck employer by supplying him with materials, or using his finished 
products. We cannot protect the interests of the fair employers in 
the industry by using our extremely limited economic weapons to 
hamper the distribution of goods produced under substandard con- 
ditions. In short, when we get into a fight with employers, they can 
call to their aid all the allies they can mobilize, and we may seek none. 
This is unfair Government intervention, and the rules ought to be 
made uniform. Similarly, we would eliminate that provision of the 
present law which treats a dispute between union members seeking to 
maintain their standards, and underpaid nonunion men, as a jurisdic- 
tional dispute. No labor relations commentator with any qualifica- 
tions has ever treated the fight to spread union standards as a 
jurisdictional dispute. 


ABOLITION OF INJUNCTION UNDER TAFT-HARTLEY 


And finally, we would abolish the injunction evil as it has existed 
under Taft-Hartley. For the fiscal year 1956, the report of the NLRB 
shows that 79 injunctions were sought against unions, and none against 
employers. In 1957, 99 were sought against unions and only 1 against 
an employer. 

Injunctions under section 10 (j) and 10 (1) are sought and granted 
on the reasonable cause to believe standard, which means that the Gen- 
eral Counsel can obtain such an injunction merely on a probable cause 
basis, before a union has had an opportunity to have its case litigated 
through the normal channels. 

Recently, we had precisely that experience in Mobile, Ala. 

The employers, we insisted, had agreed to assign certain work to 
persons represented by a local union of the ITU. The union adopted 
the proposal. The employers then welshed on that agreement by 
refusing to sign it, and the members struck. 

The General Counsel, claiming that this was a jurisdictional strike 
and, therefore, violated the act, sought an injunction, which was 
granted. The strike was thereupon broken by court order. 

Four investigators were assigned to determine whether there was a 
basis for contempt action, and the affidavits of the members of the ITU 
contained in the pamphlet Injunctions are Worse than Tornadoes, 
attached as an exhibit to our presentation, show the police state methods 
which were there followed. 


INJUNCTIVE POWER: GOVERNMENT AID TO STRIKEBREAKING 


This injunctive power amounts to free legal services supplied by the 
Government to employers to break strikes, with all that the prestige of 
the Government means in inducing courts to grant injunctions. 

The Congress seeks present methods of eliminating corruption in the 
trade union movement. The purpose is laudable. 

It ismy present conviction that there are presently on the books more 
than enough laws, Federal and State, to convict any trade unionist 
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guilty of wrongdoing, and many malefactors are even now in jail as 
proof of that fact. 

We have run an honest and democratic union. It is my profound 
conviction that this stems very largely from the fact that prior to the 
passage of the Taft-Hartley Act, we were able to run our union as 

responsible people, without outside interference. If we made mis- 
takes, they were ours and we took the consequences. 

The new governmental supervision which the present climate of 
opinion encourages is the sure way to discourage this kind of 
responsibility. 

In the Taft-Hartley Act the Congress sought by a variety of means 
to decide many economic questions against the trade union movement. 
The administration of that act has pushed it steadily further into 
matters which should properly be left to trade unions and employers 
for decision. 

There is nothing wrong to giving attention to such evils as there are 
in the trade union movement. But attention should more urgently be 
paid to what is right with it, and how the provisions of the present 
law deny or blunt the entirely laudable goals of the trade union move- 
ment. 

GENERAL COUNSEL’S ALLEGATIONS Vs. ITU 


I want to call your attention to the fact that as soon as the Taft- 
Hartley law was adopted, the General Counsel, or the new General 
Counsel appointed under the theory he was going to be a dictator of the 
labor movement, sought immediate action in the courts against the 
International Typographical Union. 

He alleged about everything we were doing was illegal and con- 
trary to the Taft- Hartley law. 

Cases by the dozen were brought against us all over the country. 
Strikes were forced by employers joining into that foxhunt, and we 
suffered some 10 years of litigation and lost some $30 million to $35 
million of our members’ money in trying to defend the kind of an 
organization that we have always been and still are; a responsible 
democratic or ganization living up to its contracts and having members 
who join voluntar ily and who are glad to join because of the kind of 
union we are. 

I want to point out that 10 years of litigation, with all of that punish- 
ment and that suffering, brought to a final conclusion the fact that we 
were not bad people at “all; that our practices were not illegal, that the 
claims made against us were exaggerated, and that after all that time 
the great illegal act that we were found to be engaged in was not dis- 
crimination against nonunion people—none were brought forward to 
so claim—but our great illegal act was supposed to be that we were 
insisting that the foreman of the shop be a member of the union so he 
would know what he was doing about these union laws and union 
conditions and the history and tradition of the organization. 


DISPUTE OVER UNION FOREMAN 


And the final decision of the courts in the matter, and the Board, 
was that we could bargain for a union foreman, we could contract for 
one, but we could not strike to make him give us a union foreman be- 








1040 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


cause, they say, to have a union foreman was interfering with the em- 
ployer’s right to determine his representative in collective bargaining 
m the settlement of grievances. 

With apologies to the mistakes of the court and the Board, that 
was rather silly. The foreman was not the representative of the em- 
ployers in collective bargaining. And the only touch he had with the 
matter of settling grievances was when he would fire someone, and the 
union officers would discuss it with him, and he might change his mind 
and put him back; or he might say, “He is fired; get him out.” 

That is the only contact he had with the settlement of grievances. 
But on that, the courts and the Board decided we could not. strike 
to accomplish it. 

Well, it did not bother us much. We have been plagued with it, 
and nothing occurred about it: but that was the greatest thing that 
we did that was wrong. 

And there were other minor things. 


60-DAY CANCELLATION CLAUSE IN CONTRACTS 


Oh, yes. Because of the tremendous hazards that were being raised 
to confront us, we asked that we have 60-day cancellation clauses in 
contract; so that if either side were dissatisfied, they might cancel 
it and then, also, might avoid legal entanglements. So it was found 
that we were interfering with free collective bargaining, and not 
bargaining in good faith if we insisted on a 60-day cancellation 
clause, in spite of the fact that many unions had such clauses. 

But because we wanted it as a new matter, we were illegal. 

Yes; they suspected we would be very, very unfair and illegal in 
our handling of apprentice training. And because the union and 
the employer would jointly determine whether or not an apprentice 
was competent to act as a journeyman, it was insisted that there 
should be a tie breaker to that two-and-two committee, because the 
union was found to be wrong and bound to oppress the employer in 
determining whether or not the apprentice-man had become a 
journeyman. 

There are maybe other minor things: but, after 10 years of litiga- 
tion and complete punishment on everything that is now being al- 
leged before the National Labor Relations Board and the courts, 
after all of that had been litigated, we are now beginning with a 
new General Counsel and a new face of board members to go over 
this whole tortuous procedure again. 

And they are going to tell us what is fair to bargain for and what 
is not, and they have indicated that once more they are going to ask 
the courts to abolish every one of these union conditions that have 
been 106 years in the making. I think it is high time you were think- 
ing about something we have been begging for since 1952. 

Thank you, gentlemen. 


LAWYERS AND LABOR 


Mr. McNamara. I want to thank you for your presentation. I 
want to ask you, somewhat facetiously: Do you think your lawyer 
should have equal time to defend his profession ? 

Mr. Ranvotru. Well, you know that sometimes is brought up in 
sort of a comical way. 





cece TE 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1041 


I want to say to begin with: Here is one lawyer we have full and 
«omplete confidence in, and the same with the firm Van Arkel & 
Kaiser. 

I may inject that I have been accused of being a lawyer myself, 
and it has been brought in facetiously by some who wanted to point 
out I was kind of off color, too, because I rather referred to the law- 
yers as being free riders in this thing. And it is a fact that I was 
so qualified, 37 years ago, and technically I had one paying client, so 
I am sure these lawyers would say, “You practiced law.” But I 
lived on the printing business all through my adult existence, so I 
cannot be accused of being one of those that I criticize. 

But I have found a ee others that seem to have grasped some 
social significance to the labor movement, and I think it 1s worth- 
while. On the other hand, I do observe that those who, we will say, 
prosper most, have clients that can pay large fees, and that they work 
for corporations and employers that have the ability to pay large 
fees, and obviously, they will represent their client. I did learn that 
much—that you represent your client. Whether he is a criminal or 
not, you have to represent him and do the best you can with what 
he has by way of a case. So I am not castigating their honesty or 
their integrity. What I am referring to, when I refer to this matter 
of lawyers being benefited, is that the Taft-Hartley law has so ar- 
ranged it that most union officers cannot turn around without ask- 
ing a lawyer, “Can I turn?” And it has been a wonderful source 
of revenue for legal services. 


TAFT-HARTLEY : LAWYERS’ FULL EMPLOYMENT ACT 


Now again I want to make it clear, I do not criticize or castigate 
the lawyers, but this has been referred to as a lawyers’ full employ- 
ment bill, this Taft-Hartley law, and I believe that. We have fully 
employed, I think, the firm of Van Arkel & Kaiser, not because of 
anything we were doing, but because of the ambition of one Mr. 
Denham and now the ambition of one Mr. Fenton. We believe that 
there is no other union in the world that can hold up the reputation 
we have in the record. But I insist we are the one union that has 
been punished more than any other union, no matter what character 
they have. 

Mr. van Arxen. May I make just one comment, Senator ? 

Senator McNamara. I think you ought to quit while you are ahead, 
Mr. van Arkel. 


AGE OF APPRENTICES 


Mr. van Arket. I would just like to make this one comment. Re- 
cently in a case in Boston I found myself arguing strenuously before 
the court and in a brief that it was lawful for the ITU to ask that 
apprentices supply proof of their age when they entered on their 
jobs. Now the obvious purpose of this provision is that there shall 
be no violation of the child labor laws by introducing by subterfuge 
an apprentice younger than 16 years. 

Now I think I am justified, Senator, in asking you whether you 
or any other Senator felt when the Taft-Hartley Act was passed that 
it was unlawful for a union to make that kind of a request of an 
employer. Now that is the kind of thing that we are presently liti- 
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gating. These are entirely creditable practices which were not. in 
the mind of the Congress when the Taft-Hartley Act was passed and 
which, if 96 Senators were asked the question, would presently say 
they do not think are unlawful. 

Now by actual count in arguing that matter before the court, this 
was the 16th time I had argued-these issues over a period of 11 years. 
And I want to say to you, Senator, that I have it up to here. And if 
es Congress will take appropriate action to revise the laws so that 

I do not have to find myself facing these preposterous claims of the 
General Counsel, I will be the happiest man on earth, and I am con- 
fident I can find far more useful ways for spending my time. 


ITU ATTITUDE ON TAFT-HARTLEY ACT 


Senator McNamara. Thank vou. 

Is it fair to say that you are one of the few unions, Mr. Randolph, 
who feel that they can live better without the Taft-Hartley Act? 

Mr. Ranpo.rn. W e do believe that, yes. We know it. 

Senator McNamara. I think you have that reputation generally. 
You mentioned briefly something about democracy in unions. I un- 
derstand that your union is perhaps the only one that really has a 
two-party system in national elections. Is that a correct statement 

Mr. Ranpotru. Well, we do not have any limit to parties, Senator. 
There is a wide open field. Any group of candidates may associate 
themselves together on a platform, so announce and print their plat- 
form, and run as a party. There is no bar to 2 parties at all, and 
we have had, on occasion, 3. 

Senator McNamara. Well, you do encourage at least opposition ? 

Mr. Ranpo.pu. Oh, yes. 

Senator McNamara. That is what I had in mind. 

Senator Goldwater, do you have any questions or comments / 

Senator Gotpwater. You just asked my two, so I will pass, 

Senator McNamara. I am sorry. 

Senator Cooper / 

Senator Coorrr. No, I have no questions. 

Senator McNamara. Thank you, gentlemen. 

Your prepared statement will be made part of the record and the 
accompanying documents will be kept in the subcommittee files for 
reference. 

(The statement referred to follows :) 

STATEMENT OF WOODRUFF RANDOLPH, PRESIDENT, INTERNATIONAL TYPOGRAPHICAL 
UNION, IN Support oF 8. 676 


On January 17, 1957, Senator Murray, of Montana, introduced S. 676 at the 
request of the International Allied Printing Trades Association, a federation of 
unions representing employees in the publishing and printing industries. We 
submit herewith the text of the bill, together with an explanation of its provisions. 


“TS. 676, 85th Cong., Ist sess.] 
“A BILL To amend the National Labor Relations Act, as amended 


“Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 (a) (3) of the National Labor 
Relations Act, as amended, is amended by inserting before the semicolon at the 
end thereof a colon and the following: “And provided further, The employers of 
employees in the printing and publishing industry, the operation of whose enter- 
prises affect interstate commerce, may, without regard to the provisions of this 
Act or of the law or policy of any State or Territory, enter into an agreement or 
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agreements with labor organizations (not established, maintained, or assisted by 
any action defined in section 8 (a) (2) of this Act as an unfair labor practice) 
to require as a condition of employment membership therein, and may enforce 
the terms and provisions of such agreement or agreements’”’. 

“Sec. 2. Subsections (a) (5) and (b) (8) of section 8 of such Act are amended 
by inserting before the period at the end of section 8 (a) (5) and before the semi- 
colon at the end of section 8 (b) (3) a colon and the following: “Provided, That 
nothing in this section shall authorize the Board to determine the proper scope 
or subject matters of collective bargaining, the manner in which it is to be con- 
ducted, or the legality or reasonableness of any proposal or counterproposal 
which may be advanced”. 

“Sec. 3. Section 8 (b) (4) of such Act is amended to read as follows: 

(4) to engage in, or to induce or encourage the employees of any employer 
to engage in (other than by peaceful picketing) a strike the principal object of 
which is: (A) forcing or requiring any other employer to recognize or bargain 
with a labor organization as the representative of his employees unless such labor 
organization has been certified as the representative of such employees under 
the provisions of section 9; (B) forcing or requiring any employer to recognize 
or bargain with a particular labor organization as the representative of his 
employees if another labor organization has been certified as the representative 
of such employees under the provisions of section 9; (C) forcing or requiring 
any employer to assign particular work to employees in a particular labor 
organization rather than to employees in another labor organization, unless such 
employer is failing to conform to an order or certification of the Board deter- 
mining the bargaining representative of employees performing such work: Pro- 
vided, That nothing contained in this subsection (b) shall be construed to make 
unlawful a refusal by any person to enter upon the premises of any employer, if 
the employees of such employer are engaged in a strike ratified or approved by 
a representative of such employees whom such employer is required to recognize 
under this Act ;”. 

“Sec. 4. Subsections (j) and (1) of section 10 of such Act are repealed.” 


PRESENTATION BY THE INTERNATIONAL TYPOGRAPHICAL UNION IN SUPPORT OF 8S. 676 
BY SENATOR MURRAY 


The International Allied Printing Trades Association has drawn on an abun- 
dant experience with the Taft-Hartley Act in proposing the amendments set 
forth in S. 676, introduced by Senator Murray. Like every union, we have suf- 
fered under the act, but because of the nature of our industry, and the age and 
vigor of our organizations, we have suffered special damage. We have proposed 
four amendments to deal with the worst of these matters which we shall discuss 
in order. 


I. The Right to Bargain for the Employment of Union Members Only. 


The Taft-Hartley Act says that the printing trades union may not incorporate 
in agreements, even where employers are willing to do so, provisions requiring 
that hiring be done from the ranks of union men. We propose that this be made 
lawful under both Federal and State law. 

For well over a century, the bulk of employers (though by no means all) agreed 
to, and in practice did, hire only union members. There was little complaint 
about this. The Chicago Tribune, on November 22, 1957, editorialized that 
“* * * we advised against outlawing the closed shop. We did so, among other 
reasons, because we knew that the closed shop worked well in our own plant and 
had worked well for half a century or more.” This attitude was and is widely 
held by many employers. 

There were and are good reasons for such agreements. First, ours is a highly 
skilled craft. It requires an unusual combination of manual and intellectual 
skills. Training as craftsmen is both academic and practical; both are supplied 
by members of the union and the union. Members of our unions are almost the 
only persons who can hand on this craft, and with it they pass on their pride in 
their unions. Almost invariably, the nonunion man is poorly or partially trained. 
An employer who pays 4 union wage has a right to union skills; the agreement 
to hire only union men has not been abused because during all normal times the 
union has trained and supplied an adequate number of competent craftsmen 
under contract provisions. 

Second, men in the printing industry are mobile. Ever since Benjamin 
Franklin left Boston for Philadelphia, printing tradesmen have been on the 
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move. Union membership, by assuring a certain level of competency and an all 
around knowledge of the trade, enables men to move from one employer to 
another with a minimum of friction. Our union laws provide effective guarantees 
for facility of movement, through the use of “traveling cards” which grant 
members of local unions the right to become members of other local unions. 
The system is of great advantage to the industry in that it encourages movement 
of printers from depressed to expanding areas. The entire system is placed in 
jeopardy by the abolition of the closed shop. 

Third, Taft-Hartley complels us to agree to an open shop. Much has been 
heard in the railroad, steel and other industries of the injustice of the Govern- 
ment “imposing” the so-called union ship. With the merits of that argument we 
are not here concerned. But we point out that those same interests who urged 
the Government, through the Taft-Hartley Act, to intervene in collective bar- 
gaining by denying the right to bargain for the employment of only union men 
are those who now insist that Government intervention is wrong. We should be 
happy to see them take the same position we have consistently maintained : free 
collective bargaining on these issues. 

Only a shoddy use of language can describe the Taft-Hartley Act as granting 
a “union ship.” It permits, and in some circumstances it requires, an employer 
to hire nonunion men. “Compulsory” union membership is permitted by the 
Taft-Hartley Act, so that we need not here be concerned with that specious 
objection to the agreement limiting hire to union members. What is highly ob- 
jectionable is that Taft-Hartley leaves it to the employer, by his control over 
hire, to determine who are to be union members. This is a principle which we 
eannot accept, consistent with our obligation to see to it that members of our 
union are competent craftsmen and of good moral character. 

Fourth, it is emphatically untrue that under the agreement to hire only union 
members, the union “controls” who is to be hired. Our agreements have tradi- 
tionally recognized the right of the employer to have competent men; during 
trial period, the employer has a discretion to discharge men for incompetence. 
Such agreements effectively provide joint control over the hiring of printers. 
And this is as it should be; our industrial history has shown that employers 
und their agents can grossly abuse their Taft-Hartley granted unilateral control 
over hire—through kickbacks, favoritism, nepotism, a desire to break the power 
of a union in their plant, and otherwise. 

Fifth, there is a practical, profoundly serious, problem involved, arising from 
the fact that union men have traditionally refused to work with nonunion men. 
We believe this is the only decent position union members can take, particularly 
in unions, such as ours, where membership is open, on a free and fair basis, to 
competent and honorable craftsmen. The antisocial individual who refuses to 
join his fellows has, by his voluntary act, put himself outside the pale of the 
community of which he is necessarily a part. His presence is a threat to the 
standards achieved by the union. His unwillingness to assume his share of a 
joint responsibility marks him a shirker, and sometimes a coward. 

Whatever the moral rights and wrongs, union men will resent the presence of 
nonunion men in the enterprise. Since Taft-Hartley, union men have quit their 
jobs rather than tolerate them. Even where there is no quitting, there will be 
dissatisfaction, confusion, and occasional turmoil. 

The legal problems are equally difficult. We believe that men have a consti- 
tutional right to quit as individuals if characterless nonunion men are hired; 
from our experience we know they will exercise that right if possible. We 
know that a constitutional amendment, denying that right, and chaining men tuo 
their jobs like serfs, cannot be adopted. Yet so long as the right to quit a job 
remains, the joint interest of employers and unions in the agreement that only 
union members be hired, will continue. If men cannot jointly exercise their 
individual right to quit we are reverting to the emergence from the feudal system. 

Sixth, We stress the importance of these agreements in times of depression. 
In such periods, employers are stimulated to hire men willing to work below 
union standards, to favor their friends and relatives, and to disrupt the orderly 
process of hiring based on seniority, which in our trade we call priority. At 
that point our fair systems of hiring, and thereby of distributing available work, 
are subverted. 

The term “monopoly,” as applied to agreements to hire only union men, is 
grossly misused. There are now, and always have been, important enterprises 
in our industry which have shops closed against union men. If the term “mo- 


nopoly” is intended, erroneously, to describe a situation where all workers at the 
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trade are enrolled in our union, then we never have had, and cannot have within 
the foreseeable future, a monopoly. But even if that were to happen, it still 
would not be a monopoly. That word, as popularly understood, has meant a 
combination of business interests to raise prices to the many for the profit of a 
few. Union organization has an exactly opposite effect; it raises the wages of 
the many by reducing the profits of the few. True monopoly reduces available 
purchasing power; union activity increases it. The Clayton Act was, and 
remains, a clear congressional recognition that union activity does not tend 
toward monopoly. 

Implicit in the fallacious argument that a union is a monopoly is the premise 
that closed shops have a relation to the number of available jobs. Opponents of 
agreements to hire only union men talk as if the number of positions were 
thereby reduced. But unions do not create or abolish jobs; that is the task of 
employers and depends entirely on the current economic situation. It is a matter 
over which we have no control whatsoever. If new positions are created in an 
expanding economy, we have every incentive of self-interest to assist in filling 
them. When jobs are reduced, it is our members who take the punishment, with 
such cushioning as is afforded through unemployment compensation, union assist- 
ance, and share-the-work programs instituted by the union. But it must be 
obvious that the number of available jobs remains the same, whether there is or is 
not a union, and whether or not that union does or does not have closed shop 
agreements. 

The real issue is one of union economic strength. Employers generally have 
traditionally sought to have no unions, or, if they had them, to weaken their 
economic power. The devices to this end are as numerous as the ingenuity of 
employers; the labor spy, the company union, the injunction, the use of divisive 
tactics, propaganda, and antiunion legislation. Employers know, as well as we, 
that the security of job tenure, the availability of employment for union members, 
fairness in hiring, and the other incidents of agreements to hire only union men 
are aids to the economic strength of a union. The views of those who support 
Taft-Hartley reflect no high-minded principle, no concern for the rights of the 
individual, no genuine uneasiness about “monopoly.” Rather, these glittering 
phrases cloak their self-interest in the never-ceasing competitive struggle between 
unions and employers for economic strength. Stripped of all verbiage, the 
question comes to this: May the trade-union movement grow naturally, or is the 
Government, as the agent of employers, to stifle and impede it ? 


IT. The second section of the proposed bill seeks to reverse the present tendency 
of the National Labor Relations Board and the Taft-Hartley Act to interfere 
in the process of collective bargaining 

We propose that the Congress specifically affirm its undoubted intention that the 
Board is not authorized “to determine the proper scope of subject matters of 
collective bargaining, the manner in which it is to be conducted, or the legality 
or reasonableness of any proposal or counterproposal which may be advanced.” 

The International Typographical Union has dramatically experienced the 
lengths to which present law carries us. 1 1948 we were found to be in contempt 
of court because we had failed to include, in a proposal dealing with the setting 
up of a joint union-employer apprentice committee, language providing for a 
neutral tie-breaker, on the asserted ground that this might lead to “discrimina- 
tion.”” Employers were free to reject this proposal; many of them did. The 
committee will understand the hazards of collective bargaining when an omission, 
in a proposal, constitutes grounds for contempt action. 

The Board has undertaken, in a considerable series of cases, to decide the 
appropriate scope and subject matters of collective bargaining. They decide 
that employers must “bargain” about pension plans, merit increases, shift 
schedules, vacations, and similar subjects. It is a short sighted view that, 
because the decisions of the Board have generally favored labor organizations on 
these matters, they present no danger. The power to include means the power 
to exclude; there is no reason why a different Board or the same Board in another 
case, may not decide that employers need not bargain about some crucial mstter, 
or that a union’s demand for some clause is a “refusal to bargain in good f»ith.” 

We have recently, in a series of cases, experienced the lengths to which the 
agents of the NLRB are willing to carry these doctrines. In the recent case 
of Alpert v. ITU in the United States District Court for Eastern Massachusetts, 
the General Counsel argued that a local union of the ITU was not bargaining in 
good faith because it proposed that applicants for employment as apprentices 
should submit evidence of the date of their birth, that apprentices should take 
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a course of lessons in printing, and lessons in unionism, a clause providing for 
joint union and employer approval of apprentices, a proposal to set up a joint 
employer-union apprentice committee, a clause defining who are journeymen, 
a clause providing that union members should not be called on to strike-break 
on each other, a clause defining the jurisdiction of the union, provisions providing 
for seniority in hiring and layoffs, a provision allowing a journeyman to select a 
substitute, a clause that persons admitted to the Union Printers’ Home for treat- 
ment shall not lose their seniority, and many others, to the total number of 37. 
How, we may properly inquire can “free collective bargaining” be carried on 
when, under the threat of injunctive and contempt action, we are told we may 
not bargain at all about matters as vital as apprexticeship training, duties of fore- 
men, application of competency standards, seniority, hire of substitutes, order 
of layoffs, and the like? 

The NLRB, under the guise of passing on the legality of contract provisions, 
is in actuality engaged in a vigorous effort to drive trade unions from the decision- 
making process in every business enterprise. In cases such as Pacific Inter- 
mountain Express (107 N. L. R. B. 837), for example, they say that it is illegal 
for a union to decide seniority questions, because this encourages union member- 
ship. And so it does—precisely as a collective agreement, a successful strike, 
or a vigorous membership campaign encourages union membership. But that 
does not make it unlawful. By combining the notion of “management pre- 
rogatives” with “encouraging union membership” they have twisted the duty to 
bargain collectively into a denial of the right to bargain collectively about many 
matters which are vital to the trade union movement. 

The only legitimate issue before the Board is whether there is bargaining 
“in good faith’—that is, with the intention of reaching an agreement. It is not 
the Board’s function to tell the parties what they must talk about or how they 
shall talk. 

A new formalism has crept into the Board’s decisions concerning the manner 
of collective bargaining. What data the employer is required to make available 
to the union, whether stenographic minutes should or should not be taken, what 
officials of the parties should be present, and like matters, the Board now con- 
siders to be in its province. A straitjacket slowly encircles the parties. 

Another disturbing trend is the readiness of the Board to determine “the 
legality and the reasonableness” of proposals and counterproposals. Here, too, 
free collective bargaining is most grievously threatened. 

No objection has been voiced to that provision of the Taft-Hartley Act which 
provides that the obligation to bargain collectively “does not compel either party 
to agree to a proposal or require the making of a concession”: it was assumed 
to be Wagner Act doctrine. The House Report noted that this language was 
inserted because the Board had “gone very far, in the guise of determining 
whether or not employers had bargained in good faith, in setting itself up as the 
judge of what concessions an employer must make and of the proposals and 
counter proposals that he may or may not make.” The Board has proved that it 
ean rise above the language of the statute and the intent of Congress. 

Almost as a matter of course, the NLRB has found that any proposal so framed 
as to violate any section of the Taft-Hartley Act is a refusal to bargain. It has 
earried this to the absurd extreme that, even though the proposal be lawful 
on its face, if under it there might be a violation of Taft-Hartley, there is a 
refusal to bargain. 

This is contrary to well settled doctrine. As Senator Walsh, a principal spon- 
sor of the Wagner Act, pointed out in the debate on that bill, ‘““‘The bill does not 
go beyond the office door. It leaves the discussion between the employer and 
the employee, and the agreements which they may or may not make, voluntary” 
(79 Congressional Record 7659-7660). It was the clear conception of Congress, 
reaffirmed in the Taft-Hartley amendment which we have cited, that the NLRB 
was not to be the policeman of collective bargaining or collective agreements. 
The parties were to be free to make the agreement they desired. If such agree- 
ments contained unlawful provisions, the courts were open (and since Taft- 
Hartley are wide open) to provide a remedy if and when someone was injured 
thereby and brought an appropriate action. It must be obvious that parties can 
bargain “in good faith,” even for an unlawful contractual provision, unless it be 
so patently illegal as to demonstrate a lack of good faith. But under the pre- 
tense of determining good faith, the Board has, before any issue is formulated, 
undertaken an academic comparison of proposed language with the statute to 
determine its legality. We again cite our experience that the omission of cer- 
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tain language in a proposal may be a violation of the statute. This power 
should be curbed. 

In the newspaper industry it is now practically impossible for any new daily 
newspaper to enter the field. The newspaper publishers’ union called the Asso- 
ciated Press is clearly not an open shop. It is one of the tightest closed shops 
imaginable. Even though the Supreme Court has ruled membership may not 
be denied on a basis of establishing competition in a city, there is nothing to 
prevent the Associated Press from charging enormous “initiation fees” such as 
Marshall Field was compelled to pay to get the Associated Press news wire for 
the Chicago Sun. There are similarly restrictive provisions as to securing 
the United Press news wire which require the payment of vast sums of cash by 
a new applicant for the service, which cash is turned over to the established 
contractor for United Press service. Even where that requirement is not present 
unreasonable, long-term contracts are demanded. There are no legal restrie- 
tions on the “exclusive contract” practices of the various mat services. 

These facts and practices have long been known generally, but Taft-Hartley 
found no fault in their existence or application. While the newspapers generally 
supported the adoption of the Taft-Hartley law they have also generally agreed 
with local typographical unions that if the law is amended to permit it they 
will restore pre-Taft-Hartley closed shop conditions. 


Til. Our third amendment would restore the right of unions to engage in “sec- 
ondary action,” so-called, except in a limited class of cases 

Nowhere are the injustices of Taft-Hartley more patently evident than in its 
provisions on this subject. It is a fair generalization to say that, before the 
passage of Taft-Hartley, the law on this subject allowed both parties to a 
dispute to seek allies by peaceful means. The employer could ask a friend to 
do his work during a strike; he could ask the members of his trade association 
to lock out nonstriking union members, and they could comply with his request ; 
he could ask other industrialists to assist him in improvising means for carrying 
on; he could ask storekeepers to refuse credit to strikers. All of this he may 
still do. 

And at common law, strikers could ask their fellow union members not to 
break a strike by turning out the work normally done by the striking em- 
ployees. They could seek the assistance of other unions to reduce the patronage 
of, or the availability of materials to, the struck employer. They might picket, 
peacefully, the plants of suppliers or purchasers of the struck employer. They 
could induce, and even encourage, the employees of other members of a trade 
association to strike in an effort to put a concerted pressure on all employers in 
the trade. All of these are now unlawful under Taft-Hartley. 

The present effect of Taft-Hartley is: “Employers by any peaceful means 
within their power, and unions by no means available to them, may seek allies 
in an industrial dispute.” Even Senator Taft recognized the unconscionable 
unfairness of these provisions by proposing, in his amendments to the act, 
in 1949, that it be lawful for unions to ask employees not to perform work sent 
out from a struck plant. His proposal recognized, what we have consistently 
maintained: that Taft-Hartley requires men, under the severe penalties of 
the act, to strike-break on their fellows. Obviously this is only a small portion 
of the problem, but it illustrates its gravity. His proposal is a manifest sham, 
for it is not suggested that the freedom of employers be restricted within an 
equally narrow orbit. Nor would this be a desirable answer; the movement 
must be toward freedom, not away from it. 

Existing provisions of Taft-Hartley are speciously justified on the ground 
that they protect the “neutral” and the “innocent” employer, who is “caught in 
the middle” in an affair which is “none of his business.”” We suggest that there 
is no such thing. Certainly the employer who takes business from a struck 
plant is directly engaged in a strikebreaking activity; if his employees turn out 
the product, they too become strikebreakers. Where the employer exercises 
his undoubted right to farm out his work during a strike, unions should have 
the right to retaliate by asking their fellow workers not to do such work. 

Similarly, the employer who seeks to capture a market by hiring workers 
at wages below union scales is not an “innocent third party.” The competitive 
advantage which he has over other employers undermines union scales every- 
where. Unions should be permitted to cooperated with fair employers to 
exclude such unfair goods from the market insofar as it lies within their limited 
power to do so. Limiting their right, as Taft-Hartley does, gives the unfair 
employer Government protection in debasing union standards. Legislation 








1048 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


should look the other way—to making higher union standards the norm, rather 
than driving wages and working conditions down to the level of the most un- 
scrupulous employer. 

Our proposed amendment would legalize peaceful picketing in any cireum- 
stances. For a time the Supreme Court correctly, in our opinion, held that 
this was constitutionally protected as an exercise of free speech. Recently 
they have retreated from that salutary doctrine, and the NLRB and the courts 
have hurried to follow them, under the fiction that such picketing is “coercive.” 
The NLRB, by a narrow margin, early held (in the Klassen and Hodgson 
case) that section 8 (c) of Taft-Hartley, assertedly protecting the right of free 
speech, had no application in section 8 (b) (4) cases; under Taft-Hartley “free 
speech” is a one-way street reserved for the employer. No one has explained 
why the carrying of a sign is not a form of free speech; it is, like an address 
to a union meeting or the distribution of a union newspaper, a means of making 
public the facts in a dispute. Unions go to the additional effort of patrolling 
the site of the dispute because it is there that their message is most directly 
brought home to those concerned. 

We have, reluctantly and chiefly for the purpose of bringing to the attention 
of the Congress the basic issues involved, not proposed to change those 
provisions of section 8 (b) (4) which forbid the inducing or encouraging of a 
strike for recognition where the employer, or another employer, is under a 
statutory duty to bargain with another union. Even here the matter is not 
as clear cut as is commonly supposed. An employer and a certified union may 
enter into an agreement undercutting completely the standards of the dominant 
union in the trade, with a consequent threat to the wage standards, and 
eventually to the jobs, of men employed in the industry. Even the halo of an 
NLRB certification cannot conceal the fact that such an employer, and such 
a union, are committing an act of economic aggression against the fair em 
ployers in the trade. We have, at least partially, attempted to meet this 
problem by requiring that the “principal object” rather than “an object” (as 
presently provided) of the strike be unlawful. Taft-Hartley as presently writ- 
ten can mean that if a single striker has an unlawful purpose, the whole body 
of strikers and the strike itself are thereby contaminated—a peculiarly offen- 
sive application of guilt by association. 

Another change we have proposed is in the present section S (b) (4) (d), 
which would become section 8 (b) (4) (C) under our amendment. Taft-Hartley, 
it is blandly asserted, makes unlawful the “jurisdictional strike.” In fact it goes 
far beyond this in providing that a strike to induce the employer to assign work to 
employees in “another trade, craft, or class” is also unlawful. This language may 
mean that the strike against the assignment of work to nonunion men, and the 
subcontracting of work to a nonunion group, is outlawed. The gravity of this 
prohibition cannot be overemphasized, for it means that every employer has a 
governmental protection in bringing in, or assigning work to, underpaid nonunion 
help. Again it provides governmental cooperation to reduce work standards. Our 
amendment therefore limits the scope of the section to the “jurisdictional 
dispute” as commonly understood; that is, a dispute between competing labor 
organizations. We have excluded, as we think popular opinion does, a disagree- 
ment between union and nonunion groups. 

While under Taft-Hartley the Government has it in its power to decide 
which union or nonunion group shall prevail in a dispute, the present member- 
ship of the NLRB has in effect dodged the problem (which we welcome) by 
using the section merely to place a Government seal of approval on the 
employer’s choice (which we know to be unfair). Taking the view that any 
“assignment” of work to one group or another would be inconsistent with 
the anticlosed shop features of Taft-Hartley, the Board has, in effect, left each 
situation where it found it; the elaborate bureaucratic mumbo-jumbo produces 
no visible results. But the uncertainties of the reach of the section, the threat 
of NLRB proceedings, and the assurance that the employer's selection will be 
ratified have no doubt deterred Many unions from taking necessary or desir- 
able action in the interest of their members. 

We, in the printing industry, settled these problems many decades ago, when 
the ITU willingly assisted various crafts to withdraw and set up their own 
unions. Even though these problems trouble us less than many other unions, 
we would not have it thought that we regard even that portion of laft-Hartley 
affecting this subject and which we have not proposed to change, to be wise or 
in the national interest. 
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The adoption of this amendment should, as a logical consequence, call for 
the repeal or similar amendment to section 303 of title III of Taft-Hartley; 


we recommend that this be inserted as an additional amendment to those pres- 
ently contained in the bill. 


IV. Our fourth provision would eliminate the injunctive remedies provided by 
section 10 (j) and 10 (1) 

We shall not dwell on the evils of the injunction. That matter was fought 
out in the late 1920’s and early 1930's; the Norris-LaGuardia Act represented 
the clearest possible congressional statement that the injunction in labor dis 
putes was a pernicious evil. It has not been repealed or amended. 

From bitter and intimate experience we know that Taft-Hartley has brought 
back many of those evils. The “reasonable cause to believe” standard of sec- 
tions 10 (j) and 10 (1) writes into statute law a grossly one-sided standard. 
The General Counsel of the NLRB has taken the position that under this rule— 

“* * * evidence going to defense against the unfair labor practices charged 
is irrelevant in this proceeding * * * matters of defense and mere denials are 
not admissible in this proceeding * * *. Conflicts in evidence and other matters 
of defense are for the Board’s consideration.” 

Courts considering the problem have decided that under these provisions the 
case is to be determined on the “probabilities,” on a prima facie case. In effect, 
district courts are directed to issue injunctions if they can find any reasonable 
basis for so doing, without regard to the equities, or the nature of the proof, 
or the wisdom of intervention. The mere existence of the threat of such action 
is sufficient to induce many unions, including our own, to refrain from taking 
action wholly proper and necessary to the welfare of our members. 

As always, the injunction effectively terminates the dispute in the employer’s 
favor. Any talk that these are “temporary” injunctions is demonstrably un- 
true; one against us remained in effect for nearly 2 years. The necessity of 
living with the injunction required us to alter our policies to the clear detriment 
of our members. Government action on behalf of employers is, if anything, 
worse than direct employer action; it brings to the support of the employer the 
massive prestige of the Government, saves him considerable costs of litigation 
and allows him piously to hide behind a screen of “public interest.” The ulti- 
mate decision by the NLRB has only an academic interest—the injunction will 
long since have settled the dispute in the employer’s favor. 

The Supreme Court has determined that a union pay a fine of the fantastic 
sum of $700,000 because its officers were found in contempt of court. 

Nor is there an effective appeal from these injunctions. Unless the injunc- 
tion is stayed—a rare occurrence, indeed—a union must live with the injunc- 
tion during the period of appeal. If the NLRB decides the case while the 
appeal is pending, the injunction automatically terminates, the case becomes 
“moot” and the union has fruitlessly invested its money in the heavy costs of 
an appeal. Small wonder that few of these cases have reached the courts of 
appeal, and none the Supreme Court. Taft-Hartley grants the NLRB and 
the inferior courts a license to do much as they please without real supervision 
by the higher courts. 

We trust that the committee will not infer from these proposed amendments, 
or from this statement, that all other features of Taft-Hartley meet with our 
approval. If a patient has a cancer plus other ailments, one expects him to 
seek treatment for the cancer first. Our amendments are based on our experi- 
ence with this statute over a period of over 10 years; if we now seek to have a 
eancer removed, it is because we have learned where the deadly malady lurks. 
The other ailments can come later. We urge that, as a minimum and imme- 
diate program, the Congress excise these pressing and immediate dangers to 
the printing trades unions in particular and the whole trade-union movement 
of this country. 

We attach hereto four exhibits, designed more fully to document the state- 
ments herein made.* 

Respectfully submitted. 

INTERNATIONAL TYPOGRAPHICAL UNION. 
WoopRUFF RANDOLPH, President. 
CHARLES M. Lyon, First Vice-President. 
Harotp H. CLark, Second Vice-President. 
JOE BAILEY, Third Vice-President. 

Don Hurp, Secretary-Treasurer. 


—— 


1 Retained in the files of the subcommittee. 
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Senator McNamara. Now, I see we have the Honorable Joseph 
Clark, United States Senator from Pennsylvania, who was supposed 
to be our first witness, and we will be glad to hear from Senator 
Clark at this time. 


STATEMENT OF HON. JOSEPH S. CLARK, UNITED STATES SENATOR 
FROM THE STATE OF PENNSYLVANIA 


Senator Cirark. Mr. Chairman, I regret. the fact my airplane was 
late this morning, making it impossible for me to get here at 10 
o'clock, as I intended. I ‘hope I caused the subcommittee no incon- 
venience. 

Senator McNamara. None whatever. We are sorry we had a wit- 
ness on at that time, and we did not want to interrupt the record, as 
you know. We were surprised when you appeared, because we were 
informed that you would be delayed much longer. We are glad to 
have you here. 

Senator Crark. Thank you very much, Senator. I do not want 
to take the time of the subcommittee unduly, and I have here a rela- 
tively brief statement of the matter I would like to call to the atten- 
tion of the subcommittee. I would like permission to have it filed in 
the record this morning. 

Senator McNamara. It will be printed at this point in the record, 
and you can summarize any way you see fit. 

(The document referred to follows :) 


[Press release] 


STATEMENT BY SENATOR JosSEPH S. CLARK (DEMOCRAT, PENNSYLVANIA) CONCERN- 
ING LABOR-MANAGEMENT LEGISLATION BEFORE THE SENATE SUBCOMMITTEE ON 
LABOR AND PUBLIC WELFARE 


Senator Joseph S. Clark (Democrat, Pennsylvania) today went before the 
Senate subcommittee considering labor-management legislation to appeal for 
approval of his bill, which would amend a section of the Taft-Hartley Act which 
he called an open invitation to union busting. 

Senator Clark referred to the provision in present law—which prevents union 
members engaged in an economic strike from voting in NLRB representation 
elections—as “perhaps the most obvious of the inequities in the Taft-Hartley 
Act.” 

He had introduced the bill early in the 1957 session, after having discussed 
the issue on a number of occasions in his 1956 campaign. 

The Pennsylvania Senator testified before the subcommittee headed by Senator 
John F. Kennedy (Democrat, Massachusetts), which is considering a wide range 
of measures dealing with labor-management relations. 

Senator Clark traced the way in which the Taft-Hartley Act has been used 
and can be used for union busting. First, he said, an employer can “refuse to 
give an inch” against reasonable demands of his employees during collective 
bargaining. After the employees strike, the employer can petition for a repre- 
sentation election. Pending the election, he can scour the country for strike- 
breakers to fill the jobs which are available. Then, when the election is held, 
the full irony of the present law emerges—the strikebreakers are permitted 
to vote, while the strikers are not. 

“Thus,” he said, “the established residents of the locality, those whose families 
have roots in the community, who are homeowners there, and who trade with 
local merchants, are denied gainful employment in the industry they may have 
long served, and a new problem is created for the public.” 

Senator Clark said that the vast majority of employers had rejected this use 
of the Taft-Hartley Act as unwise. 

“But the fact remains,” he said, “that it has been so used, and will be again 
unless the law is changed. I believe that for the Federal Government to grant 
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this weapon to a few employers who may be willing to use it is a moral wrong 
which should be speedily and expeditiously corrected.” 

The Senator pointed out that his proposed amendment would retain for the 
employer the right to petition for an election if recognition of the union was a 
real issue in the strike. But if recognition were not a real issue when the strike 
began, then no election could be held until the strike was ended. 

He criticized as inadequate the provision in the administration bill to deal 
with this problem, because, instead of making the statute specific, it would permit 
the National Labor Relations Board to interpret the law in such a way as to 
continue its present effect. 





STATEMENT OF SENATOR JOSEPH S. CLARK 


Mr. Chairman, I appreciate this opportunity to appear before your committee 
to discuss my bill, S. 837, and other proposals relating to the right of economic 
strikers to vote in representation elections. 

I know the members of the committee are aware that the Taft-Hartley Act 
now completely disenfranchises workers who are on srtike and whose jobs their 
employer has filled when a representation election is ordered. 

Many sections of the Taft-Hartley Act have been subject to vigorous criticism 
ever since its enactment in 1947, and there has been more or less general agree- 
ment that some revision is necessary to make its operation more equitable. This 
fact may be confirmed by reference to the executive communications of both 
President Truman and President Eisenhower, and to past statements by Senators 
on both sides of the aisle. 

There are many parts of Taft-Hartley which could stand revision, but I believe 
that perhaps the most obvious of the inequities in the act is the provision denying 
economic strikers the right to vote, a provision which would be eliminated if my 
bill, S. 837, were enacted. 

Others have shared in this concern. The late Republican leader in the Senate 
and coauthor of the act, Senator Taft, introduced legislation to alleviate this 
situation. His bill was S. 655, introduced in 1953. On May 21 of that year, the 
chairman of the Senate Labor Committee, Senator Smith, released a staff report 
endorsed by the committee’s Republican members which recommended, among 
other things, that economic strikers be permitted to vote in representation elec- 
tions. In addition, the Taft substitute to S. 249, which was adopted and passed 
by the Senate in 1949, contained a section repealing this provision. 

Today, there are at least two bills before your committee, other than my own, 
which would permit economic strikers to vote. One has been introduced by the 
chairman, Senator Kennedy, and the other by Senator Smith, reflecting, I believe, 
the current position of the administration. 

All of these bills have as their foundation the proposition that to deny workers 
who are on strike the right to vote in representation elections is harmful to the 
public interest and grossly unfair to the men and women who, by their labors, 
have helped to create the enterprise against which they are striking. 

The provision of the Taft-Hartley Act which is in question here is section 
9 (ec) (8) which specifically states, in part, that: “Employees on strike who are 
not entitled to reinstatement shall not be eligible to vote.” 

I submit that this is an open invitation to union-busting, a practice which is 
detrimental to the public welfare and which promotes and encourages industrial 
strife, an eventuality which both the Wagner Act and the Taft-Hartley Act 
purport to be intended to avoid. It also results in the destruction of equality of 
bargaining power, which both the Wagner Act and the Taft-Hartley Act are 
intended to protect. 

Any employer can destroy a union if he is willing to pay the price, and history 
shows that some employers. are willing to pay the price. All he need do is keep 
his employees out on strike long enough for the National Labor Relations Board 
to conduct an election, and that election will almost certainly result in a 
repudiation of the union as the collective bargaining representative. 

Let me detail for you the procedure—a recognized procedure fully sanctioned 
by the Taft-Hartley Act—by which an employer can go about destroying the 
organization supported by his workers. 

The first step of this employer is to refuse to give an inch during collective 
bargaining negotiations. No matter how prosperous his business may be, no 
matter how substandard the wages and working conditions of his employees 








1052 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


may be, he can simply refuse to budge from the existing contract. Indeed, he 
may argue for reductions in existing standards. 

In this, he is protected by the law. The law requires that he bargain col- 
lectively in good faith, but section 8 (d) provides that “such obligation does not 
compel either party to agree to a proposal or require the making of a con- 
cession.” 

Eventually, of course, the union must resort to its ultimate weapon, the 
strike—the concerted refusal of the employees to work for substandard wages or 
with substandard working conditions. 

Immediately the employer can call in his lawyers and petition the National 
Labor Relations Board for a representation election, a move provided for by sec- 
tion 9 (c) (1) (B) and the Board’s interpretations thereof. 

Before the election, the employer can scour the country for strikebreakers who 
will fill the jobs he has available. For a temporary period, he may even pay 
premium wages to attract such people. 

By the time election time comes, he is fully staffed—with strikebreakers. 

Then emerges the full irony of section 9 (c) (3). The strikers, those whose 
labor, skill and effort have gained them at least a moral equity in the jobs, are not 
permitted to vote. Instead, the strikebreakers, those whose interest may be 
temporary, for the added incentives which may be temporarily offered, are the 
only ones who may cast a ballot, and they cast it against the union. 

Thus the established residents of the locality, those whose families have roots 
in the community, who are homeowners there and who trade with local mer- 
chants, are denied gainful employment in the industry they may have long 
served, and a new problem is created for the public. 

Of course, the vast majority of employers in the United States, to each 
of whom this tool is available, have rejected and would reject its use as unwise. 
But the fact remains that it has been used and will be again unless the law is 
changed. 

In this light, I believe that for the Federal Government to grant this weapon 
to a few employers who may be willing to use it is a moral wrong which should 
be speedily and expeditiously corrected. For that reason, I have introduced 
S. 837. 

My bill does two things. First, it eliminates entirely the provision in section 
9 (c) (3) which denies economic strikers the right to vote. 

By itself, this would have some built-in limitations. Like the administration 
bill, it would give the National Labor Relations Board the right to interpret 
the balance of this section in a way which could continue its present effect. 

Consequently, I have substituted for the eliminated sentence a new clause, 
which provides that during any lawful strike, “in which recognition was not a 
bona fide issue when the strike began,” there shall be no election at all. 

This new provision retains for the employer the right to test the loyalties 
of his employees if the question of their support for the union was really an 
issue preliminary to the strike. It also protects the union members by pro- 
viding that, if recognition was not a real issue at the time the strike began, their 
jobs will not be unjustly confiscated through the use of Federal statutes. 

I urge the committee to include the provisions of S. 837 in the legislation you 
will report. 


Senator Crark. Mr. Chairman, I appear here on a very narrow 
point, knowing that the committee is going to give earnest and careful 
consideration to the whole wide field of labor legislation, and being 
confident that some sensible bill which all people of good will can 
support will come forth from the deliberations of this committee. I 
prefer not to get into that controversy, at least until the matter reaches 
the floor. 

I would like, however, to urge on the subcommittee the incorpora- 
tion of my bill, S. 837, into whatever legislation eventually does come 
to the floor. 

(S. 837 follows :) 


{S. 837, 85th Cong., 1st sess.] 
A BILL To amend section 9 (c) (3) of the National Labor Relations Act, as amended 
Be it enacted by the Senate and House of Representatives of the United States 


of America in Congress assembled, That section 9 (c) (3) of the National Labor 
Relations Act is amended to read as follows: 
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“(3) No election shall be directed in any bargaining unit or any subdivision 
within which, in the preceding twelve-month period, a valid election shall have 
been held: Provided, however, That during any lawful strike in which recogni- 
tion was not bona fide an issue when the strike began, no election shall be directed. 
In any election where none of the choices on the ballot receives a majority, a 
run-off shall be conducted, the ballot providing for a selection between the two 
choices receiving the largest and second largest number of valid votes cast in 
the election.” 

Senator CLarkx. That bill would in effect repeal section 9 (c) (3 
of the Taft-Hartley Act and replace it with some new language, the 
purpose of which is to make sure that strikebreakers will not be per- 
mitted to vote in labor representation elections, while an economic 
strike is in progress. Somewhat similar legislation has been offered 
by Senator Smith of New Jersey and by Senator Kennedy before the 
subcommittee. The difference in my bill is that it goes further. In 
addition to eliminating the present sentence in section 9 (c) (3), which 
prohibits workers on strike who have been replaced from voting in a 
representation election, it includes new language by which strike- 
breakers would positively not be permitted to vote duri ing any lawful 
strike in which recognition of the union was not a bona fide issue when 
the strike beg: 1n—there would be no election until the strike was over. 

Now the need for this type of legislation, I think, is generally ad- 
mitted. The question is largely as to what kind of language should 
be inserted in the bill. 

Two notorious cases where the present language, in my judgment 
at least, has resulted in an injustice are the O’Sullivan Heel case in 
Winchester, Va., in 1956 and 1957, and the Park Drop Forge Co., 
Cleveland, case in 1954. 

[ have outlined in my statement the opportunity which a determined 
employer who desires to break the union is given under the present 
law, where a strike is called and he attempts to break it with strike- 
breakers, who are then given the opportunity to vote at an election. 

That, it would seem to me, would be unfair, out of course of sound 
labor practice, and it is for that reason, Mr. Chairman, that I strongly 
urge upon you the incorporation of the provisions of my bill in your 
final legislation. 

I do not think it would be useful to the committee for me to do any 
more than refer to my written statement for a further elaboration of 
my views. 

J appreciate the opportunity to appear before you. 

Senator McNamara. Thank you, Senator Clark. 

I have no particular questions. I think your statement is self- 
explanatory. 

Senator Goldwater, do you have any comment or questions ? 

Senator GoLpwaTer. Just one point. 


PROVISIONS OF ADMINISTRATION BILL 


In your press release, the last paragraph, you criticize the provision 
in the administration bill because it would permit the National Labor 
Relations Board to interpret the law in this area. 

Senator CLark. Senator, my thinking there was that the adminis- 
tration bill does not include the additional sentence which appears in 
my bill, which I referred to earlier. 
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Senator Gotpwater. Well, the administration bill goes back to the 
Wagner Act. That is the reason I question this here. And the unions 
have never had any complaint against the provisions of the Wagner 
Act. 

Senator Crark. I know, but after the Wagner Act was passed then 
the NLRB interpreted the law to permit strikebreakers as well as 
strikers to vote, and my fear is this: That if you do not put the positive 
prohibition in, it would be appropriate for NLRB to continue that 
practice or even the present practice, which, as you know, is contrary 
to that of the Wagner Act. 

It becomes a pretty close question of fine legal interpretation, but it 
did seem to me that possibility was a very real and practical one. 

Senator Gotpwater. Now I have a bill in, have had it in since the 
first few days of this Congress, that would touch on this. But the 
difference between yours and mine and Senator Kennedy’s is that I 
suggested a time limit. 

I am not married to any number of days. I think I have mentioned 
either 60 or 90. I would be perfectly willing to argue as to whether 
it should be 60, 90, or 180, or what. 

To make this fair in both directions—which I am sure you want to 
do—don’t you think that some time limit should enter 





TIME LIMIT 


Senator CiarKk. I am not sure, Senator, that I understand in what 
particular way you bring the time limit into the case. 

Would you mind elaborating a bit? 

Senator GotpwaTer. Well, I agree that the language in this act per- 
tains to the section 9 (c) (3), which could provide an employer with 
the mechanism for union busting. 

On the other hand, if we abolish that and allow the economic striker 
to come back any time, without referring to the specific strike, it could 
also be a company bust measure with that language. 

That is why I suggested a time limit, within which this man could 
come back 

Senator Ciark. After which it would be impossible for an economic 
striker to vote in a decertification election ? 

Senator Gotpwater. Yes, on that particular strike. 

Senator Ciark. I can see, Senator, that at some point a time limit 
would be useful. 


Just, for example, the situation like the Kohler strike which goes on 
for 4 years. 

There obviously comes a time, in commonsense, when the strike is 
pretty clearly lost, and it is perhaps not in accordance with good judg- 
ment to permit this to continue. 

I, personally, would feel that that ought to be a good deal longer 
than 30, 90, or even 120 days. 

On the other hand, I, too, have no fixed feelings as to just what the 
time limit should be. 

Senator Gotpwarter. I do not want to argue the point. 

I did want to point out that it can work two ways, and I think that 
if some member should prevail in this field—when the time comes to 
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argue it out, I did not want to present your side as being strictly against 
a time limit. 

A time limit should prevail. And I think we both agree some re- 
lief should be forthcoming here, and we will worry about a time limit 
or no time limit when the committee argues it. 

Senator CLark. I would agree some time limit is probably desirable. 
I think I would probably want to make it longer than you would. 

Senator Gotpwarter. I do not know how long it should be. 

Thank you. 

Senator McNamara. Senator Cooper ? 

Senator Coorer. Your amendment would strike out the present 
provision, these words: 


Employees on strike who are not entitled to reinstatement shall not be eligible 
to vote. 

Senator Ciark. That is right. 

Senator Cooper. And you limit those cases to where the question of 
recognition was not at issue 

Senator Ciark. That is right. 





PREVIOUS COMMITTEE ACTION 


Senator Coorrer. I am sure you recall that in 1954, upon recom- 
mendation of the President, a ‘bill was voted out of this committee 
incorporating a provision similar to this? 

Senator CiarK. Yes, I believe it was sponsored by Senator Taft. 

Senator Coorer. No, I think there was such a provision in 1954. 
After the President sent a recommendation to the committee, asking 
for such an amendment as this, it was voted out by the Senate Labor 
Committee, and then when it came upon the floor it was recom- 
mitted 

Senator Ciark. Yes. 

I think Senator Taft had a bill, S. 655, in 1953, which would have 
done the same thing. 

Senator Cooper. But there was actually action in the committee 

Senator Ciark. I know. This has been a matter in controversy for 
a good many years. 

Senator McNamara. Thank you, Senator C ooper. 

Thank you, Senator C lark, for your presentation. 

You may be sure that your viewpoint will be given every considera- 
tion. 

Now, since it is 10 minutes of 12, the next listing we have is the 
Illinois Chamber of C ommerce, Mr. William P. Treacy. 

How long, may I inquire, do you expect that you will need ? 

Would you rather wait than be interrupted around noon ? 

We have another witness who indicates he wants 5 minutes. 

Mr. Treacy. I would.say 20 minutes, Senator. 

Senator McNamara. We will be glad to hear you at this time if you 
can make your presentation in 20 minutes. 

Mr. Treacy. Thank you Senator. 

Senator McNamara. Mr. Treacy, I see you have a prepared state- 
ment, and we would be glad to have you proceed in your own manner. 

And would you identity the gentleman with you for the record ? 
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STATEMENT OF WILLIAM P. TREACY, ACCOMPANIED BY JOHN F. 
THARP, ON BEHALF OF THE ILLINOIS CHAMBER OF COMMERCE 


Mr. Treacy. Senator McNamara, Senator Cooper, my name is Wil- 
liam P. Treacy. I am an attorney practicing in Chicago, Ill. I am 
here on behalf of the Illinois State Chamber of Commerce as a mem- 
ber of the chamber’s labor relations committee. 

With me, on my right, is Mr. John F. Tharp, manager of the labor 
relations department of the Illinois State Chamber of Commerce. 

As I stated before, I am presenting this statement on behalf of the 
Illinois State Chamber of Commerce, which is a statewide civic organ- 
ization with a membership of approximately 16,000 businessmen rep- 
resenting approximately 7,000 companies located in over 400 commu- 
nities in our State. 

These businesses, naturally, vary from some of the very largest to 
some extremely small ones, and we will touch on this later. 

The recommendations that I would like to present to the committee 
today are not hurriedly composed. One hundred eight members of 
this chamber formed a committee which has seriously studied these 
proposals for at least a year, and this statement reflects the judgment 
of these men. It then went to the 72-man board of directors of the 
chamber, who passed upon and endorsed this viewpoint. We therefore 
feel that it is the viewpoint, substantially, of the members of this 
organization. 

In consideration of the time of this subcommittee, we are limiting 
our statement today to three legislative issues. 


RECOGNITION PICKETING 


The first one is one that was covered very well, of course, by Mr. 
Tower. We call it recognition picketing. This, as the subcommittee 
has heard, deals with a familiar device of some labor organizations 
in picketing employers for the purpose of forcing the employer to 
compel his employees to join the picketing union. This is regularly 
done with the full knowledge on the part of the union that it represents 
not a majority of the employees involved, and in many cases represents 
not a single employee involved. 

We submit that this practice is utterly indefensible. We submit 
that it is wrong from a moral standpoint. It is certainly in direct 
opposition to section 7 of the Labor Management Relations Act or 
Taft-Hartley Act, the very heart of which provides that the employee 
shall have the right to bargain through a representative of his own 
choosing. 

Notwithstanding the fact that this vicious practice is morally wrong 
and contrary to the spirit of the law, it is a daily practice of many labor 
organizations throughout the country. However, inasmuch as we are 
representing the Illinois State Chamber of Commerce, we will confine 
our illustrations here to cases that occurred in Illinois, and with which 
we are intimately familiar. 


NELSON LAUNDRY AND DRY CLEANING CASE 


The first such illustration is that of a company called the Nelson 
Laundry & Dry Cleaning System in Evanston, IIl., an immediate 
suburb of Chicago. There the Laundry and Dry Cleaning Union 
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picketed the laundry, demanding that the owner sign a union-shop 
contract. The employer asked the union to agree to an election, and 
the union refused. Nevertheless, a secret ballot election was conducted 
under the auspices of a clergyman and of a municipal judge. The 
vote in that case was 64 employees voting not to join this union and 
16 voting in favor of joining this union. Notwithstanding this vote, 
the picketing continued until the employer, faced with a loss of a great 
portion of his business, was compelled to sign this union-shop con- 
tract which, by its terms, required him to force his employees to join 
the union or to quit their jobs. As a matter of fact, some of the 
employees did quit rather than join the union. 

In Galesburg, Ill., about 125 miles southwest of Chicago, 11 auto- 
mobile dealers were picketed and have been picketed since May 15, 
1956. The declared purpose of this picketing has been, and is, to 
force these employers to sign union-shop contracts. The employers 
have made two separate, distinet, and repeated efforts to get these 
unions to agree to an election and have, of course, proposed that they 
will abide by the terms of this election when it is held. The first 
effort they made was when they asked the local council of churches 
to establish a committe to study the question. They submitted a re- 
port indicating it was quite apparent that only a small minority of 
the employees involved wanted to belong, or did belong, to the unions 
involved. The committee also recommended that the unions agree 
to participate in the election. The unions flatly refused. Thereafter 
the employers went before the State court and asked for an injunc- 
tive relief. The State court ruled that it could not grant this relief 
on the ground that only the Board, the National Labor Relations 
Board, had j jurisdiction. The National Labor Relations Board there- 
upon agreed to conduct an election, but the unions disclaimed and 
refused to participate in the election. Nevertheless, today, more than 
2 years after the picketing began, the picketing continues with obvious 
and callous indifference to the wishes of the employees involved, and 
with the avowed purpose of bringing these employers to heel or des- 
troying these businesses. 

Senators, for each case that we cite here today there are literally 
scores or perhaps hundreds of cases that we do not know anything 
about. The only ones knowing anything about them are the unions 
who walk in and hand the employers a contract and say, “Sign here,” 
and the employers, reluctant and unwilling to suffer the loss of their 
business, sign the contract. This is, of course, largely true because 
this technique is principally employed against medium-sized and 
smaller employers, who are powerless to withstand the threats, or 
the implied threats, that go along with the demand “Sign here.” 


CARL ECKHARDT CASE 


However, on some occasions, you will find a small employer who 
has the courage to stand up and to defend himself, even aginst the 
largest union in the United States. We have one such in the State 
of Illinois. His name is Carl Eckhardt, who operates a smal] gaso- 
line station in Morton Grove, a suburb just northwest of Chicago. 
In May of 1955 he had three employees. The teamsters sent two 
business agents to eallon him. They handed him a contract and they 
told him to sign it. He asked them if his employees wished to join 
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the union and if they were familiar with what benefits, if any, there 
would be in it for them if they did join the union. The answer of 
the teamster business agents was this was not the way they organized, 
the thing for him to do was to sign this contract. He repeatedly 
asked the teamsters to talk to his employees, and they repeatedly 
refused. On May 24, 1955, they began to picket him. They are still 
picketing him today, almost 3 years later. The teamsters do not 
today represent any of these three employees; they do not even claim 
to represent any of these employees. They have flatly and repeat- 
edly stated that their purpose is to put him out of business as an 
example to others. They have taken the position that they have a 
legal right to do just exactly what they are doing under the Taft- 
Hartley Act. 

Senators, there are very few men, businessmen anywhere, who can 
hold out against this type of coercive force. The usual way out, and 
the reason we do not hear so much about it, is that the employer simply 
signs the contract rather than go out of business. 

Daily, the ranks of certain of these unprincipled unions are swollen 
by the addition of new dues-paying members acquired in this manner. 
The entire labor movement suffers from this type of activity. The 
daily press is full of reports of this type of activity. The employers 
suffer from it because they are unwilling to sell their employees out. 
The employees, as the National Labor Relations Board points out, in 
the case which is analogous, but not similiar, also suffer. 


RACKET PICKETING 


In Illinois, we call this type of picketing racket picketing, because 
in such cases this type of picketing amounts to an out-and-out racket. 
The question is, How can a union possibly justify spending their 
members’ dues money to picket an employer to force recognition where 
all that is involved are three employees who do not want to join the 
union and have not even been asked by anyone to join the union. The 
inference, the only possible inference, one can gather from this type 
of conduct is that the purpose of the union is to completely wreck 
the business involved for the purpose of setting an example to any 
other employer who might have the courage to stand up against them 
in a similar situation. 

We repeat, and we submit again, that this is wrong. We submit 
that this is a relatively simple matter to correct. What is needed is 
merely to amend the Taft-Hartley Act to put some teeth into the pro- 
visions of section 7, to put some life into it. The amendment necessary 
is simply to make it unlawful to picket for recognition unless the union 
picketing in fact represents a majority of the employees involved. 

Now we are not the only ones who feel that this type of picketing 
is wrong. In 1957 the Illinois State Federation of Labor had its 
annual convention. Their own executive board recommended, and I 
quote, a “moratorium” on this kind of picketing. Their annual re- 
port stated, and I quote, that “picketing to force an employer to do 
certain things, and not being concerned with employees’ wages, hours, 
and conditions is wrong.” It was stated in this report that this type of 
picketing violated “all the principles of union labor.” The Illinois 
Federation of Labor, however, has apparently declared a moratorium 
on their “moratorium” for there have since been numerous cases of 
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recognition picketing throughout Illinois where the union involved 
was affiliated with the same organization that made this pious declara- 
tion principle. 

This is another vivid illustration that labor is either insincere when 
it says, “Do not legislate, let us rid ourselves of undesirable practices,” 
or, if they are sincere, they simply cannot do it. 

The unscrupulous who fear this kind of legislation we here advocate 
will call us labor-baiters for favoring legislation that will assure 
employees the freedom of choice. This syllogism is just as appro- 
priate as that coined by the late H. L. Mencken when he said, “Those 
who are opposed to the use of Old Doc Quack’s quick cancer cure are 
in favor of letting Uncle Julius die.” 

We are not asking, we submit, anything that any responsible labor 
representative would be opposed to on honorable and conscientious 
grounds. We are asking only that the national principle of the Taft- 
Hartley Act set forth in both the preamble in section 7, in giving the 
employee a chance to choose for himself, be given some teeth so in 
fact he will have some chance to choose for himself, without coercion on 
the part of his employer or on the part of union representatives. This, 
we submit, is all we are asking. 


“NO-MAN’S LAND” 


We turn now to the second portion of our recommendation to the 
subeommittee, and it deals with the matter familiarly known as the 
‘no-man’s land.” This “no-man’s land” situation, as the subcommittee 
knows, arose in a series of United States Supreme Court decisions, 


last year, these decisions holding that where the business is one affect- 
ing commerce, and the conduct involved is either proscribed or per- 
mitted by the Labor-Management Relations Act, that the National 
Labor Relations Board has exclusive jurisdiction. The Court also 
ruled that even where the NLRB refuses to assert jurisdiction, the 
State courts are forbidden to act. 

In one of the cases creating the jurisdictional gap, Guss v. Utah 
Labor Relations Board, the Supreme Court stated, and I quote: 

Congress is free to change the situation at will. In 1954, the Senate Com- 
mittee on Labor and Public Welfare recognized the existence of a “No man’s 
land” and proposed an amendment which would have empowered State courts 
and agencies to act upon the national board’s declination of jurisdiction. 

We submit that no one would want this intolerable situation con- 
tinued, a situation which daily denies thousands of employees and 
employers and unions the right to their day in court. We submit that 
the continuation of this situation is a continuation of the denial of 
due process guaranteed by the Constitution of the United States. 

We submit further that this “no-man’s land” situation is not merely 
a theoretical problem, but instead is one which can be easily demon- 
strated. For the employer, we refer again to the case of Carl Eckhardt, 
the gasoline station operator. When the teamsters began their rec- 
ognition picketing, which we mentioned a moment ago, Eckhardt 
petitioned the National Labor Relations Board. The Board refused 
to assert jurisdiction on the ground that his business was too small. 
He turned then to the State court. The master in chancery there 
ruled that because of the “no man’s land” doctrine, the doctrine of 
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Federal preemption, the State court was powerless to grant him any 
equitable relief. Eckhardt thereupon again petitioned the National 
Labor Relations Board, and the Board again refused to assert juris- 
diction. As the matter now stands, there is no place for the man to 
go to have his equitable petition heard upon its merits. 


ELVIS V. EVANS CASE 


The matter affects unions equally as well as employers, and in this 
connection we cite the recent decision of the Second Appellate Dis- 
trict Court of the State of California under the title of “Avis \ 
Evans”, where the union asked the Board to find that certain em- 
ployees had been discriminatorily discharged. The Board refused 
to assert jurisdiction. The union next turned to the State court, 
asking that the employees be ordered reinstated. The State court 
held that the Board had exclusive jurisdiction and that the State 
court was powerless to grant the relief requested. Again, the peti- 
tioner found himself in the same situation as the gasoline station oper- 
ator, only this time it was the union: They had a complaint, they 
had no one to hear it. 

We are not asking this subcommittee, nor Congress itself, to pass 
upon the merits of any of the cases we submit, or any of the cases 
that exist which we have not submitted. We are simply stating that 
this can happen, and this should not be a partisan issue for these cases 
demonstrate that all parties involved are equally affected by this 
jurisdictional gap. We simply submit that no person should be de- 
nied a forum in which the merits of his claim may be heard and 
decided. 


THE WATKINS BILL (8S. 1723) 


Immediately following the United States Supreme Court decision 
in the Guss case, cited above, Senator Watkins introduced S. 1723, 
which, as the subcommittee knows, is now pending here. This bill, 
which amends the Taft-Hartley Act, provides that where the National 
Labor Relations Board would decline to assert jurisdiction, any ap- 
propriate State court or administrative agency may act. We whole- 
heartedly endorse this bill and ask that it “be enacted into law duri ing 
this session of Congress. We submit that this bill should have been 
passed in the last session of Congress inasmuch as the no-man’s- 
land situation constitutes an emergency situation in the field of labor 
management relations. 

Failure of this Congress to act on this bill, on this problem, we 
submit can mean only that labor and management, faced with this 
no-man’s-land area where neither has recourse to peaceful judicial 
settlement, will be forced to settle their disputes by recourse to brute 
force. We feel this is entirely contrary to the declared purpose of 
the Congress when it enacted the Taft-Hartley law, and with all the 
sincerity in the world we ask that this particular measure be treated 
as nonpartisan, and as early as possible. 

The further principal issue which we would like to present to the 
subcommittee today is that concerning the question of employees’ 
rights to vote on the question of strike. 
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Legislation is now pending before this committee which would 
give the employees the right to petition for a vote on the question of 
whether or not they wish to strike. This legislation in general can 
be considered as poststrike or prestrike legislation. 


PRESTRIKE LEGISLATION 


We will deal with prestrike legislation first. Our committee in 
general feels that inasmuch as the bargaining conduct of most em- 
ploy ers is carried on with relative publicity, the unions are perfectly 

capable of getting publicity and so are the employers as a general 
rule, that no mandatory prestrike vote should be incorporated into 
the law. However, we submit that if a prestrike vote procedure is 
to be developed, it should be permitted to fit the individual situation 
by at of the two following methods: 

1) The law should provide that either party may insist upon a 
strike vote procedure as a demand in collective bargaining without 
being accused of refusal to bargain. Within the past 2 weeks, the 
United States Supreme Court held that a party could not insist, as a 
prerequisite to agreement on a contract, that such a provision be in- 
cluded in the collective bargaining agreement. 

(2) If legislation authorizing a prestrike vote is enacted, it should 
provide in substance that: The vote should be on the question of 
acceptance of the employer's last offer. The union should be barred 
from striking until an election has been so held, and the election should 
prec ‘ede the commencement of the strike by not more than 48 hours. 

The party asking for the strike should pay the expenses of its super- 
Vision, which supervision should be provided by the United States 
Conciliation Service. 

And all employees represented by the union should participate, 
whether or not members of the union, and where the employer makes 
the request, the vote should be taken on company time and property. 


POSTSTRIKE LEGISLATION 


To make our position clear, however, I submit again that the 
Illinois State Chamber of Commerce is not recommending that a 
prestrike vote measure be enacted into legislation. We are sub- 
mitting, however, and we are recommending, that a poststrike vote 
provision be made a part of the National Labor Relations Act. 

Many employees who are called out on strike are helpless because 
no procedure exists wherein by democratic vote action they may de- 
cide whether they wish to continue or discontinue the str ike, and the 
employee group must remain on strike until its leaders agree to ter- 
minate it. F urthermore, after a strike is commenced, the ] parties are 
obviously at an impasse, The issues are usually fairly clear, or may 
be re: idily clarified. Legislation should provide that. the post strike 
vote would be held at the request of either party. The voting should 
be superv ised by arbitrators who are on the certified list established 
by the ¢ ‘onciliation Service. And the expenses of such election super- 
vision should be paid by the party requesting the vote. The post- 
strike voting proc ‘edures should be outlined in such legislation to as- 
sure a fair vote and participation by all employees in the bargaining 
unit, whether members of the union or not, except those employ ees 
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on strike that are not eligible for reinstatement. We would strongly 
recommend that no limiting intervals be placed on such votes be- 
cause such intervals might cause the strike settlement to be delayed 
after a new offer, waiting for the next vote. Since the party calling 
for the vote must pay the expense of the vote, such party would not 
use it to harass the other party, nor would the expense be placed on 
the Government. 

These, Senators, are our specific and concrete proposals in this field. 
We do, however, wish to make our position known briefly on other 
aspects of the labor-management legislative issue. 


UNION MONOPOLY 


We also would like to submit for the record our emphasis on the 
particular matters we have presented here in some detail does not in 
any way indicate that those which we are going to mention, but not 
dwell upon, are in our judgment any less urgent or any less important. 
I am sure that time will not permit each witness before this subcom- 
mittee to cover the whole field. However, our committee feels that 
the basic problem to be reckoned with sooner or later, and the sooner 
the better, is that of union monopoly. It is this monopoly power that 
creates the hoodlums and the racketeers that have been paraded before 
the McClellan committee, one after another, for well over a year. The 
McClellan committee disclosures, however, are merely the symptoms. 
The union monopoly is the disease. These legislative recommendations 
of the McClellan committee and of the administration will, in our 
judgment, never correct the underlying problem. To deal adequately 
with the union monopoly problem, Congress should not only enact the 
legislation which we have previously proposed in this statement, but 
should subject labor unions to the same antitrust prohibitions that now 
apply to business, but do not now apply to unions. Furthermore, 
legislation should be enacted to eliminate specific practices which con- 
stitute abuses of union power, such as secondary boycotts, including 
hot cargo and unfair goods clauses. Featherbedding practices should 
be abolished to strengthen the provision that was intended to be put 
in the act originally, “and which the courts obliterated. Mass picket- 
ing and sympathetic strikes should be outlawed. And lastly, legis- 
lation should be enacted on a Federal scale outlawing compulsory 
membership in a labor union as a condition of employment. 

We sincerely thank you for this opportunity of appearing before 
this committee and for your patience in listening. I hope our views 
may prove useful in your consideration of these problems, in which 
the entire Nation is so vitally interested. 

Thank you. 

Senator McNamara. I want to thank you for your pr esentation, and 
you may be assured that your viewpoints will be given serious con- 
sideration by the subcommittee. 


M’CLELLAN COMMITTEE RECOMMENDATIONS 


However, you make reference to the legislative recommendations 
of the McClellan committee. I think you | know that the McClellan 
committee made no specific recommendations for legislative action. 





a i Te 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1063 


Mr. Treacy. Thank you for pointing that out, Senator. You are 
quite right. 

Senator McClellan, I think, individually has made some general 
recommendations, or perhaps more specifically, but we accept your 
correction. 

Senator McNamara. And the McClellan report indicated areas 
where legislative action was needed, but not specifically. 

Mr. Treacy. Yes. 

Senator McNamara. And I think you want the record to be clear 
in that regard. 

Mr. Treacy. Yes,thank you, Senator. You are quite right; this was 
a mistake on our part. 

Senator McNamara. Senator Cooper, do you have any comment? 

Senator Cooper. No. 

Senator McNamara. Thank you again. 

Mr. Treacy. Thank you, Senator. 

Senator McNamara. We have one more witness, and we would like 
to hear him this morning because he indicates he has a very short 
presentation. Mr. Elmo Rogers, president of the Confederated Unions 
of America. 

Mr. Rogers, I see you have a prepared statement. 

Mr. Rogers. Yes, Senator. 

Senator McNamara. It will be printed in its entirety in the record, 
and you may summarize if youwish. Proceed in your own way. 

Mr. Rocers. Thank you, Senator. 


STATEMENT OF ELMO F. ROGERS, PRESIDENT OF THE CONFED- 
ERATED UNIONS OF AMERICA, AND PRESIDENT OF THE FED- 
ERATION OF INDEPENDENT OIL UNIONS 


Mr. Rogers. Mr. Chairman and members of the committee, my name 
is Elmo F. Rogers. I am president of the Confederated Unions of 
America, which is a national federation of independent labor unions 
founded in 1942. Iam also president of the Federation of Independ- 
ent Oil Unions, founded in 1956. All of the local unions in these two 
federations maintain their local autonomy and local control. The 
interests and problems of these two national groups run concurrently 
as to labor legislation amending the Taft-Hartley Act. Therefore, 
my statement will be in behalf of both of these national federations. 

First, I would like to say that we wholeheartedly endorse legislation| 
for the protection of pension, health, and welfare funds. Since the} 
workingman has contributed to these funds either directly or indirectly} 
for his protection and welfare at a time when he needs them most, | 
it is only fitting and proper that he should expect and receive the | 
highest degree of trust and safeguards in their investment, handling, | 
and disbursement. ' 


VOTING BY ECONOMIC STRIKERS 


We oppose the present union-busting preven of the Taft-Hartley. 
Act which prohibits economic strikers from voting in representation | 
elections. It was obvious at the time of the inclusion of this provision | 
that it was one of the most objectionable provisions of the act. We, 








1064 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


believe that the economic striker should maintain his right to vote in a 
representation election without interference or approv: val of the Na- 
tional Labor Relations Board. Furthermore, it is recommended that 
the provision imposing loss of seniority on an employee who strikes 
without complying with the 60-day notice requirement be eliminated. 
Seniority is something that has been personally obtained by the em- 
ployee, and when lost can never be regained. ( ‘onsequently, he should 
not be subjected to the loss of this through something over which he 
does not have complete control. 

As a constructive amendment to the present law, we propose the fol- 
lowing changes regarding the method of determining appropriate 
bargaining units: 


REDEFINITION OF “FOREMAN” 


A. We recommend the word “foreman” be redefined whereby only 
those who actually perform management duties be excluded from 
collective bargaining. 

B. It is recommended the full protection of the law be given to 
foremen, supervisors, and guards, as well as secretaries, who do not 
formulate or sit in on policy meetings with management. Many of 
the members in these brackets have been denied the right to represen- 
tation merely by management’s giving them a title and declaring that 
they are exempt as such under the Act from the bargaining unit. It 
is unduly restrictive to force the employees in this ¢ ategor y to isolate 
themselves from the labor movement by prohibiting them a choice of 
affiliation. 

We recommend that section 14 be amended whereby when a two- 
thirds majority of the employees under a supervised election votes 
for a union shop, it be mandatory for management to accept and 
include this as a provision of the contract. We are of the opinion 
that when two-third of the membership vote on a matter of this nature, 
under our democratic principles and procedure this should be accep- 
table to and binding on all the employees. 


CARVING OUT OF CRAFT UNITS 


We propose that the act be amended whereby the carving out of 
craft units be prohibited in cases where industrial units or organiza- 
tions have been historically recognized as the bargaining unit. Per- 
mitting small craft groups to be carved out of the industrial unit by 
groups which are unable to obtain representation of the complete unit 
creates havoc and unrest among the employees, as well as placing an 
undue burden on management, involving multiple negotiations and 
contracting. The purpose of outside interests in carving out small 
craft units is to establish a foothold for further expansion. This 
creates only turmoil and costly election campaigns for the employees. 
We feel that such tactics have no place in the program of maintaining 
and promoting industrial peace. 

We are of the opinion that the injunction provision of section 10 
and those contained in sections 206 through 210 should be eliminated 
or greatly curtailed to the extent that they may be used only in cases 
where a national emergency warrants it. We feel that the injunction 
provisions are aimed primarily at organized labor. It is unfair and 
contrary to the American concept of government by due process of law. 
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ENDORSEMENT OF ADMINISTRATION PROPOSALS 


We conclude our statement by endorsing the proposals submitted by 
the Secretary of Labor covering illegal picketing, secondary boycott, 
and hot cargo. We believe that these proposals received considerable 
research and study and are intended to balance the equities between 
labor and management and the protection of the public which is the 
primary purpose of the National Labor Relations Act. 

Permit me to thank you for your kind consideration and attention 
and for allowing me to appear before this’ Honorable Committee. 

Senator McNamara. Thank you, sir. We appreciate your appear- 
ance here. You may be assured your viewpoint will be given serious 
consideration by the subcommittee. 

Tell me, does your organization, the Confederated Unions of Amer- 
ica, operate under a charter ? 

Mr. Rogers. Yes, sir. 

Senator McNamara. Who issues it / 

Mr. Rogers. The charter is issued by the national unions through 
all the locals. We were chartered in the city of Chicago, IIl., in 1942. 

Senator McNamara. It is not a State charter 

Mr. Rogers. It isa national charter. 

Senator McNamara. National charter. You are a national organ- 
ization ? 

Mr. Rocers. Correct. 

Senator McNamara. Senator Cooper, do you have any questions? 

Senator Coorrr. No, thank you, Senator. 

Senator McNamara. Thank you again. 

Mr. Rogers. Thank you. 

Senator McNamara. The subcommittee will now recess until 10 
a.m. tomorrow morning in the caucus room. 

(Whereupon, at 12:25 p. m. the subeommittee recessed until Tues- 
day, May 20, 1958, at 10 a.m.) 
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TUESDAY, MAY 20, 1958 


Unirep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON Lapor AND Pusiic WELFARE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:15 a. m., in the 
caucus room, room 318 Senate Office Building, Senator Pat McNamara 
presiding. 

Present: Senators McNamara and Yarborough (presiding pro 
tempore). 

Also present : Senator Cooper, a member of the committee. 

Committee staff members present: Stewart E. McClure, chief clerk; 
Roy E. James, assistant chief clerk; John S. Forsythe, general coun- 
sel; Merton Bernstein, Michael Bernstein, Ralph Dungan, and Ray 
Hurley, professional staff members. 

Senator Yarsoroucn (presiding pro tempore). The subcommittee 
will come to order. 

The first witness this morning is Mr. Benjamin Wyle, counsel for 
the Textile Workers Union of America. 

Mr. Wyle. 


STATEMENT OF BENJAMIN WYLE, GENERAL COUNSEL, TEXTILE 
WORKERS UNION OF AMERICA, AFL-CIO 


Mr. Wyte. Mr. Chairman, my name is Benjamin Wyle, W-y-l-e. 
I am general counsel for the Textile Workers Union of America, 
AFL-CIO. 

At the outset, I want to express my appreciation to the committee 
for allotting me some time to present our views on the matter of 
additional labor legislation which the committee, as I understand it, 
has under consideration. 

We have submitted a written statement setting forth our position, 
and I intend, within the time allotted to me, to touch on the high- 
lights of this document. 

May I assume that this written document will be made a part of the 
record, and request that that be done ? 

Senator Yarsorovcn. Yes, Mr. Wyle. At your request, your entire 
statement will be filed, and made a part of the report of the sub- 
committee, and printed with the record of the committee. 

Mr. Wyte. Thank you. 

(The statement referred to follows :) 
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THE UNORGANIZED WORKER—FORGOTTEN MAN IN LABOR RELATIONS 


Statement of Benjamin Wyle, general counsel, Textile Workers Union of 
America, AFL-CIO 


This committee is familiar with the precedent shattering action of the AFL- 
CIO in promulgating and enforcing codes of ethical practices. A. J. Hayes, presi- 
dent of the International Association of Machinists and chairman of the 
AFL-CI1O’s ethical practices committee recently spread out before this subcom- 
mittee the AFL-CIO’s proud record in acting against unions and union officials 
who violate their trust. On this subject we would like to add our conviction 
that only in the labor movement itself lay the fundamental and final hope for 
the removal of the last taint of corruption from labor's ranks. And the self- 
regulating machinery the AFL-CIO has established to achieve that goal de- 
serves the support of all Americans. We would welcome any legislation that 
would advance the AFL—CIO’s program, so long as that legislation does not 
restrict or hinder the traditional and legitimate activities of labor unions. 

We would now like to turn to the primary purpose of this statement as re- 
flected in the title, “The Unorganized Worker—Forgotten Man in Labor Rela- 
tions.”” How largely the unorganized worker is forgotten is underscored by the 
kind of legislation this subcommittee is considering. None of it deals in any sig- 
nificant way with the problems of organizing the unorganized. 

Great concern is being expressed for the rights of union members, such as the 
right to vote freely in union elections. But who has directed legislative atten- 
tion to the right of unorganized workers to vote for a union free from coercion 
in an election conducted by the National Labor Relations Board? And who has 
gone from testing the rights of members under union constitutions to ascertain- 
ing whether present statutory protection for union activities in fact grants pro- 
tection to all unorganized workers in all parts of America today? And in ignor- 
ing these problems we necessarily also ignore the purposes for which workers 
“aire organized. 

For so long now labor relations discourse has been so largely framed in terms 
of union power that we have almost lost sight of the social gains achieved when 
workers organize. Organized workers in the United States by and large earn 
larger incomes and share a higher social status than unorganized workers. The 
Waener Act was dedicated to the correction of individual and social evils cre- 
ated by inequality of bargaining power. It is still national policy to encourage 
collective bargaining. Taft-Hartley did not reject this objective: it purported 
to combine this goal with protections for employers, individual workers, and the 
public en the theory that the balance of strength had tipped over in favor of 
unions and had to be redressed. 

Taft-Hartley legislative history reeks of the cigar-smoking image of John I. 
Lewis dictating terms to the coal industry, of crippling strikes in the auto and 
steel industries, and other exertions of economic strength by unions which had 
erganized entire industries. Was that an accurate nationwide nvicture of the 
balance of strength between employers and unions? Did the Taft-Hartlev Act 
achieve its purported purpose of encouraging collective bargaining while remov- 
ing obstructions to commerce unpjustifiably caused by employers or unions? It 
will be seen that before Taft-Hartley, unions which had not vet achieved their 
organizations! obiectives were fighting a successful uphill battle with the assist- 
anee of the Waener Act: and that the enactment of Taft-Hartlev has not only 
prevented further organization but has also cut into the gains achieved under 
the Wagner Act. To demonstrate that process. T have chosen the experience of 
the Textile Workers Union of America, AFL-CIO, not only hecause T am most 
familiar with that union’s experience, but also because I believe there is no 
clearer or more dramatic demonstration of Taft-Hartley’s throttling effect on the 
organizing process. 

Rv 1947. the Textile Workers Union had organized the bulk of the textile 
industry in New England. Rut the New Emeland textile industry had heen 
losing ground to the textile industry in the South. so that, for example. in 1947, 
80 percent of the cotton industry—the maior subdivision of the textile indus- 
trv—was located in the Sonth. About a quarter of a century before 1947 the 
fignres were in reverse, with 80 nercent of the cotton industry in New Emneland 
and 29 nereent in the South. Some of the reasons for New England’s losses 
to the Sonth are described by the economist, Seymour Harris, in his Research 
Stndv—The Competitive Position of the New England Textile Industry,” pub- 
lished in 1952: 
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“But New England’s losses have not been the result merely of superior hu- 
man and natural resources available to the South. In part, the gains may be 
ascribed to southern social policies which are well below national standards in 
various fields; examples are minimum wage legislation, laws relating to trade 
unionism and attitudes toward trade unions, standards of workmen’s compen- 
sation and unemployment insurance, and factory legislation. By encouraging 
standards below national levels, the South further strengthens its competitive 
position in textiles. Perhaps we should add that, though it has been rising, the 
standard of living in the South is still substantially lower than in New England; 
and a lower standard of living tends to depress wage levels” (p. 107). 

The Textile Workers Union of America came into official existence in 1939 
and up to the passage of the Taft-Hartley Act in 1947 was making considerable 
progress in organizing southern textiles as demonstrated by the fact that from 
1939 when TWUA had its first convention to the end of 1947, the proportion 
of southern textile workers who were under TWUA contracts trebled. From 
1947 to date this ratio of southern textile workers covered by TWUA agree- 
ments to all southern textile workers has fallen by a third. 

Since Taft-Hartley there have been no marked periods of growth in southern 
contract coverage like the period between 1943 and 1946 when close to 50,000 
southern textile workers were brought under TWUA labor agreements for the 
first time. 

Even so, the balance of strength which Taft-Hartley sought to redress in favor 
of employers was in fact strongly in their favor in the textile industry when 
Taft-Hartley was enacted. In 1947, 85 percent of the textile workers in the 
South were unorganized. 

And the decline in organizing after Taft-Hartley is reflected in the following 
table describing TWUA elections lost and won, 1942-52: 


Representation elections lost and won by Textile Workers Union of America in 
the South,’ 1942 to 1952 (comparison of 54% years before with 5% years after 
Taft-Hartley) 


Elections lost Percent won 
|Num-| Number of |Num-) Number of |Num-| Number of |Num-; Number of 
ber | employees | ber | employees ber | employees | ber | employees 


Re ers | 18| 25,152] 12} 19,790} 6 5,362 | 67 79 
1943 | 35 | 16, 721 26 | 10, 937 9 5, 784 74 65 
1944 | 42} 19,557 | 28 12,240] 14] 7,317 | 67 | 63 
te | 46 24,874 | 31 11,634} 15 13,240 | 67 47 
1946 . : 1 40,544 | 40 | 9,374 | 46 31,170 | 47 | 23 
1947 (to Aug. 22) : | 18, 968 | 13 | 3,772 | 20 | 15, 196 39 | 20 


1947 (from Aug. 22 to end of | | | | | | | 

year) __ elie canis | 6, 563 2 200 4 | 6,263 | 33} 
Seee.<...- = 2g 13, 853 
EE ee j 27, 984 
tied ctnel dé bumdee bow tin 9, 487 11 1, 394 | 13 | 8, 093 | 46 | 
ean . : 32 | 14, 494 9 | 4, 863 23 9, 631 28 | 


| 14 3,362 | 15 10,491 | 48 | 
| 
| 

ee. | 13] 18, 127 | 2 | 241 11 | 12,886 | 15 
1a 


18 | 4,846 | 28 23,138 | 39 


| 
| 
| 


Totals: } | | | | 
Before Taft-Hartley__...| 260} 145,816 | 150 | 67,747 | 110 | 78.069 | 58 | 
After Taft-Hartley__- 150 | 85,408 | 56 | 14,906 | 94 | 70,502 | 37 


For 10-year period | 410 | 231,224 | 206 | 82, 653 | 204 148,571 | 50 | 36 
| | | | 





1 Includes Maryland, Virginia, West Virginia, North Carolina, South Carolina, Georgia, Alabama, 
Florida, Mississippi, Louisiana, Texas, Arkansas, Oklahoma, Tennessee, and Kentucky. 

In order to more clearly isolate results of organizing drives in unorganized mills, elections in plants for 
which TWUA had negotiated collective bargaining agreements which were in effect just prior to the election , 
have been omitted. 


In the previously noted study of Seymour Harris, part of the difficulty in 
organizing southern workers is ascribed to their origin as surplus farm laborers: 

“In 1948, the South had a farm population of almost 14 million to draw 
from, whereas New England had only 761,000. The South’s percentage of farm 
population to the total was more than four times as great as New England’s. The 
number of farmworkers was 21 times as large in the South. 
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“According to a committee of experts studying the southern economy, ‘revolu- 
tionary new tools such as the mechanical cotton pickers, flame weeder, im- 
proved tractors, and other less dramatic labor-saving equipment will increase 
the productivity of southern farm labor, but are expected to reduce by about 
2 million the number of farmworkers required.’ It was estimated that of 
2,116,000 farmworkers displaced by 1965, 680,000 would be absorbed in manu- 
facturing and 1,436,000 in nonmanufacturing. The importance of this change is 
clear when it is recalled that, in 1947, there were only somewhat more than 2 
million employees in manufacturing in the South” (footnotes omitted, p. 144). 

The relatively rural nature of southern society, as illustrated by the following 
table in Harris’ study, adds another element of difficulty in union organizing : 


Percentage of counties in which population (1940) of the largest place was 5,000 
or more ; less than 5,000; less than 2,500 


j F i 
Percent with | Percent with | Percent with 
place of 5,000] no places of | no places of 


or more | 5,000 or more | 2,500 or more 
| | 
Massachusetts i oan aan i 79 21 14 
Rhode Island. , nai ; | 100 
North Carolina. __- Leboue : : | 40 60 43 
South Carolina ce oad Ml ; 7 tae 48 42 20 
A A ALE wert Rin tad le aE A PN adel 22 | 78 57 


Source: U. 8S. Department of Commerce, State and Regional Market Indicators, 1939-45, p. 66 (p. 156) 


Harris’ research study also points out that the failure to organize in the South 
is not restricted to textiles : 

“This failure of unionism in the South extends to many industries other than 
textiles. In de Vyver’s study are listed seven important industries in which the 
proportion of southern trade union membership is only one-half as large as the 
proportion of southern to national employment. Actually, on the basis of the 
relative importance of the industries in the South, the percentage is reduced to 
44.” (Footnotes omitted, p. 147.) 

The Senate Subcommittee on Labor and Labor-Management Relations of the 
Committee on Labor and Public Welfare, 82d Congress, 2d session, issued a 
report in 1952 on labor-management relations in the southern textile industries. 
The above-noted aspects of the southern textile industry were included with 
other factors that account for successful employer opposition to the organiza- 
tion of southern textile workers : 

“The foregoing comparison of labor costs in the New England and southern 
textile industries indicates that a competitive advantage is enjoyed by the 
southern manufacturer—an advantage which exists principally because of the 
southern textile workers’ smaller share in the earnings of the industry. It is 
true that the South offers other advantages to the textile industry, such as 
lower construction costs due to the milder climate; more favorable power rates, 
in some instances; location closer to raw materials ; lower taxes; and less State 
regulation of industrial operations. In spite of these attractions, the prospect 
of lower wage scales and the absence of union organization remain as the chief 
cause of the migration of textile manufacturing to the South. 

“Inferential proof of this comes from the chambers of commerce of south- 
ern towns which, in their promotional literature, frequently refer to their popu- 
lation as being 99 percent native American, imply that local labor is free of 
such alien ideas as unionism. These organizations have become extremely sen- 
sitive to the desires of management because of their efforts to bring new indus- 
tries into their communities; consequently, as in Anderson, S. C. (see case study 
above, pt. T), the chambers often spearhead the opposition to union organiza- 
tion. Local retailers and professional men, looking forward to increased sales 
or services with the coming of new payrolls, readily fall in with the antiunion 
attitude of the employers. 

“Historically, the textile industry has heen highly competitive. Labor is a 
relatively large factor in the cost of textile products. The desire to preserve 
the competitive advantage of lower and also readily adjustable labor costs in the 
unorganized South undoubtedly accounts in large measure for the virulent and 
often savage attempts to keep unions out. The employer is usually not alone in 
his efforts to exclude the union. As noted in the preceding paragraph, he has 
willing allies in the businessmen of the community. Frequently the mill is lo- 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1071 


cated in a small town where the entire economic life of the community is de- 
pendent on this single industry. Given this situation, it is not difficult for an 
employer to depict the union, with its demands for higher wages and better 
working conditions, as a direct threat to the continued prosperity of the mill 
and of the whole community. All segments of the community join in the efforts 
to stop the union. 

“This concerted opposition to union organization and collective bargaining, 
and the resulting nullification of the labor policies of the United States, have been 
studied extensively by the subcommittee. The extent and effectiveness of this 
opposition in the southern textile industry are almost unbelievable. Millions 
of dollars have been spent for organizing by the unions since the end of World 
War II, and yet Mr. Emil Rieve, president of TWUA-CIO, testified before the 
subcommittee that membership in his union in the South had declined from 20 
percent of the textile employees to 15 percent in the last few years (hearings, 
p. 362).” 

Note the committee’s observations that the “extent and effectiveness” of em- 
ployer “opposition in the southern textile industry are almost unbelievable.” It 
is my contention that Taft-Hartley substantially accounts for the “extent and 
effectiveness” of employer opposition which succeeds in frustrating the organi- 
zational aspirations of unorganized textile workers. I will point out those key 
features of Taft-Hartley which figure most significantly in nullifying the act’s 
declared purpose of guaranteeing to employees the right “to bargain collectively 
through representatives of their own choosing.” From a description of the dev- 
astating effect these Taft-Hartley provisions have on actual] organizational 
campaigns, remedies will logically present themselves, remedies to Taft-Hartley’s 
excesses which are essential if widespread organizing is to again become pos- 
sible. 

I, EMPLOYER “FREE SPEECH” UNDER TAFT-HARTLEY 


One of the principal reasons employers desire to delay elections is to have 
more time during which it can subject workers to verbal and written coercion 
against the selection of a union. 

Fundamentally, the persuasive character of employer utterances derives from 
the employer’s control of the enterprise and through it his ability to deprive an 
employee of his livelihood. The interpretation the Wagner Act Board gave the 
Wagner Act manifested understanding of the fact that employee obedience could 
be compelled by less than explicit phrases of command. 

No provision of the Wagner Act dealt specifically with employer speech. No 
special rules were required. From the statement of workers’ rights contained 
in section 7 and the prohibition against interfering with those rights stated in 
section 8 (1), proper restriction on employer expressions logically followed. 

Under the Wagner Act, a threat of reprisal in the event union organization 
was successful was an unfair labor practice. A threat that the plant would close 
down in the event the union won an election (Hagle-Pheniz Mills, 11 N. L. R. B. 
362 (1939)), or to discharge employees because of union affiliation (Standard 
Knitting Mills, Inc., 25 N. L. R. B. 168 (1940) ), or to deprive employees of vari- 
ous benefits if they joined a union (Wolverine Shoe & Tanning Corporation, 49 
N. L. R. B. 881 (1943) )—these were all held unlawful because they destroyed 
the employees’ free choice of a bargaining representative. 

Under the Wagner Act, the Board developed a totality-of-conduct doctrine, de- 
signed to curb more subtle employer efforts to deprive workers of their statutory 
rights. Under this doctrine, noncoercive language combined with coercive acts 
was seen as part of a pattern of coercion. Hence the Board could find : 

“It is clear, and we find that the respondent’s numerous orai and published 
statements, set forth in the intermediate report and hereinabove, viewed in the 
light of the respondent’s labor relations history and the discriminatory demotion 
of Walter West, set forth in the intermediate report, in their totality amounted 
to more than the kind of employer persuasion sanctioned by the Constitution.” 
(R. R. Donnelly & Sons Company, 60 N. L. R. B. 685 (1945) ). 

The Board’s totality-of-conduct doctrine received the sanction of the United 
States Supreme Court: 

“But certainly conduct, though evidenced in part by speech, may amount in 
connection with other circumstances to coercion within the meaning of the act. 
If the total activities of an employer restrain or coerce his employees in their 
free choice, then those employees are entitled to the protection of the act. 
And in determining whether a course of conduct amounts to restraint or 
coercion, pressure exerted vocally by the employer may no more be disregarded 







































































































































































































































1072 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 






than pressure exerted in other ways. For ‘Slight suggestions as to the employer's 
choice between unions may have telling effect among men who know the con- 
sequences of incurring that employer’s strong displeasure.’ International Asso- 
ciation of Machinists v. National Labor Relations Board, 311 U. 8S. 72, 78,” 

(NLRB vy. Virginia Eleciric and Power Company, 314 U. S. 469 (1941) ). 

This doctrine hampered the ingenuity of skilled union busters who adroitly 
combined suggestive, but noncoercive language, with other suggestive but coer- 
cive acts. 

Also, under the Wagner Act an employer’s noncoercive language could be used, 
where relevant, to establish an unlawful motive for an otherwise unexception- 
able act. The theory behind this was simply that what a person says fre- 
quently illuminates the motive for his actions. Thus a statement that “many 
people who are going to be reinstated are not going to be around here very 
long” to employees who were about to be reinstated after a discriminatory dis- 
charge, could be used as evidence to establish a subsequent discriminatory dis- 
charge. (E.T7.Fraim Lock Company, 24 N. L. R. B. (1940) ). And some evidence 
of a discriminatory motive in discharging union adherents was provided by 
employer statements that he “got rid of the rat * * * [who] has been in here 
trying to organize the mill,” and that he was going to get rid of “the two ring- 
leaders in this union business.” (Taylor Milling Corporation, 26 N. L. R. B. 
424 (1940) ). 

Practically all of the reasonable limitations on employer expressions of views 
were set aside by the enactment of section 8 (c) of the Taft-Hartley Act, which 
reads as follows: 

“The expressing of any views, argument, or opinion, or the dissemination 
thereof, whether in written, printed, graphic, or visual form, shall not con- 
stitute or be evidence of an unfair labor practice under any of the provisions of 
this act, if such expression contains no threat of reprisal or force or promise 
of benefit.” 

There is no dispute that section 8 (c) of the Taft-Hartley Act grants employers 
freedom of expression beyond any constitutional requirement. See Thirteenth 
Annual Report of the NLRB, page 49. By virtue of this provision and interpre- 
tations given it by a Republican-controlled N. L. R. B., employer expressions have 
been deemed legally noncoercive when in fact they have coerced countless thous- 
ands of workers in their choice of a bargaining representative. 

It has been held that when an employer threatened to close its plant if the 
union won an election, this was not a threat but merely “a prediction” and, 
therefore, legal (Chicopee Manufacturing Corporation, 107 N. L. R. B. 106 
(1953)). Nor is it anl longer the rule that employer questioning of individual 
employees on union membership is inherently coercive and a violation of the act. 
Today, the interrogation must be accompanied by other coercive acts in order 
to constitute a violation (Blue Flash Express, Inc., 109 N. L. R. B. 591 (1954) ). 
An employer may tell his employees that even if the union wins a representation 
election, he will not recognize it. The Board rejected the contention that this 
statement was a threat and held that it was merely an expression of the em- 
ployer’s legal position (National Furniture Manufacturing Co., Inc., 106 
N. L. R. B. 1300 (1953) ). 

The Board exonerated an employer who prohibited union solicitation and 
distribution on its premises, while at the same time, it distributed antiunion 
literature. In justification of this decision, the Board made its employer bias 
perfectly clear when it stated: “Management prerogative certainly extends far 
enough so as to permit an employer to make rules that do not bind himself.” 
(Nutone, Inc., 112 N. L. R. B. No. 143 (1955)). The Board pegged its decision 
on section 8 (c) of the act, noting that the employer's action was protected since 
the antiunion literature did not contain threats, promises, or other coercive 
statements. 

The Board has relied upon section 8 (c) to throw out the Wagner Board’s total- 
ity-of-conduc doctrine. It insists upon viewing employer expressions separate 
from the context in which they are issued; if the expressions themselves are 
lawful, then the Board does not “regard as material any independent coercive 
conduct by the employer” (National Furniture Manufacturing Co., Inc., supra; 
Nutone, Inc., supra). 

Section 8 (c) also wiped out the Wagner Board’s prohibition against the captive 
audience. Some of the baleful effects of the captive audience address were allevi- 

ated by the doctrine that developed from Bonwit Teller, Inc. (96 N. L. R. B. 
608 (1951)). Under this rule, an employer could deliver a captive audience 
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address but a union had the right to reply. All of this was abolished by the 
decisions of the Republican-controlled N. L. R. B. in Livingston Shirt Corporation 
(107 N. L. R. B. 400 (1953) ), and Peerless Plywood (107 N. L. R. B. 427 (1953) ). 
Now an employer may compel attendance at a meeting called to denounce a union, 
subject to certain limitations which do not impair the effectiveness of a captive 
audience address. 

Also, by the express terms of section 8 (c), noneoercive language may not be 
used as “evidence of an unfair labor practice.” So far as we know, this pro- 
vision is unique in the law in its prohibition of the use of language as evidence 
of the motive or the intent of some act or course of conduct under scrutiny. 

While the employer “free speech” might have little or no effect in an organized 
steel mill or auto plant, the structure of southern textile communities often 
gives lethal effect to employer expressions. 

A typical mill town was described in detail in all the proceedings which led 
to the Board’s decision in Bibb Manufacturing Co. (82 N. L. R. B. 338 (1949)): 

“The town of Porterdale was incorporated under the laws of Georgia a number 
of years ago. However, despite this act of incorporation, Porterdale remains 
in effect a ‘company town.’ All its property, excepting a railroad right-of-way 
and churches which the respondent donated to the various religious congregations, 
is owned by the respondent. All of Porterdale’s utilities and public services 
excepting police protection and education, are controlled directly by the re- 
spondent. The municipal officers of Porterdale, including the mayor, are, like 
most other Porterdale inhabitants, employees of the respondent. By virtue of 
this dominant landloard-employer position, the respondent effectively controls 
the civic life of Porterdale. In this setting, the relationship between the re- 
spondent and the police department, as set forth below, establishes a significant 
pattern of conduct.” 

Every city official was an employee of the company. The 


mayor was the 
“house agent” of the company and in charge of the police. 


The city recorder 


was the company’s paymaster and treasurer. The attorneys for the city were 
attorneys for the company. With control of the entire community, the company 
wus able to prevent union organization by round-the-clock surveillance of union 
organizers and each employee who displayed any interest in the organization. 
The method was described by the trial examiner in his intermediate report from 


which we quote as follows : 

“From July 10, 1956, to August 10, 1956, or a few days thereafter, policemen 
of the town of Porterdale were assigned to, and maintained a 24-hour a day 
surveillance over the activities of each and every organizer for the union while 
he was inside the city limits of Porterdale as well as surveillance over the home 
of employee Walter Reynolds, which the organizers made their local headquarters 
in Porterdale and in which much of the union activity took place. By this 24- 
hour watch over the Reynolds’ home the police were able to know when the 
organizers were in town and to follow or trail them throughout the town while 
they were calling upon employees of the respondent. As soon as the organizer 
would leave Reynolds’ home, 1 or 2 policemen would ‘tail’ them until they left 
Porterdale for the day. If the organizers left the house on foot, left by vehicle, 
the police followed by police car. If two organizers started out together and then 
went separate ways, there would be a policeman following each of them. Every- 
where the organizers went, the police were sure to follow. For at least the above 
period of time, there was a policeman within 60 to 75 feet of any organizer who 
was in Porterdale. 

“The police, except for one new employee who was unable to secure a uniform 
due to the clothing shortage, were always in uniform. They utilized the regular 
police car or the chief’s automobile, both well known as police cars to the approxi- 
mately 3,200 inhabitants of Porterdale. The police made no effort to conceal 
their activities, but in fact made their surveillance as open and public as possible. 
The police remained at times on public thoroughfares. They said nothing. As 
described by one witness, the police were always around ‘sitting and staring.’ 

“A number of the employees were afraid to talk to the organizers upon discover- 
ing their police escorts. One employee left the union organizer to whom he was 
talking for the purpose of telling the police escort that he (the employee) had not 
joined the union. The organizer offered to confirm this statement to the police- 
man if he should doubt the employee’s word.” 

There are many mill towns in the South which fit the essentials of the Board’s 
description of Porterdale, and other communities which, while lacking some of 
the elements of control enjoyed by an employer in a company owned mill town, 
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nevertheless allow for restraint of employee behavior beyond anything known in 
the vast metropolitan centers. This situation is characteristic of the communi- 
ties in which textile workers live and earn their livelihoods. It is in this context 
that employer communication to employees must be examined, for it is a con- 
stitutional and political truism by now, that the meaning of words can be 
assessed only through knowledge of the circumstances in which they are uttered. 

The Textile Workers Union of America has submitted to various congressional 
committees characteristic examples of hate and fear literature employers or their 
allies have heaped upon workers during organizational campaigns. Among those 
submitted were a pamphlet depicting a Negro union leader with a white woman 
above which was the caption: “Don’t let your wife or daughter or sister be found 
in the same opposition” ; another pamphlet described a Negro in a photograph as 
a CIO vice president in charge of organizing employees “Including the white 
employees”; a publication that describes the CIO as “Carpetbaggers” and which 
-artoons a fight between management and labor egged on by a Communist (United 
States Congress, hearings before the Senate Committee on Labor and Public 
Welfare, to consider the President’s recommendations for changes in the Labor 
Management Relations Act, 83d Cong., 2d sess., Feb. 1, 1954); and an article 
which lists the foreign birthplaces of labor leaders and describes them as “foreign- 
born propagandists” who set themselves up as self-appointed dictators (United 
States Congress, hearings before the Senate Subcommittee on Labor-Management 
Relations, 81st Cong., 2d sess., pt. 2 (face p.104X_) No. 1.) 

In the latter part of 1955 the Textile Workers Union of America, AFL-CIO, 
began an organizing campaign at various southern plants of Burlington Indus 
tries, Inc., the largest textile chain in the United States. None of the southern 
plants of this company are organized. 

The company met our campaign with a flood of literature calculated to provoke 
the latent race hate and other prejudices among its workers and direct them at 
the union seeking to enlist them as members. At the company’s Steele mill in 
Cordova, N. C., there was distributed during the week of May 3, 1956, a one-page 
reprint of an article entitled “Total Mongrelization” taken from a sheet called 
the American Nationalist, published in Inglewood, Calif. A picture accompany- 
ing the article shows former CIO president, Walter P. Reuther, identified as 
“Russian-loving,” presenting a $75,000 donation to NAACP president, Arthur 
Spongarn, described as “The Jew who has headed that troublemaking organiza- 
tion since 1939.” 

The article calls on “White Americans to take action if this Jew-inspired 
program for compulsory mongrelization is to be defeated.” 

At the company’s plants in Hurt and Altavista, Va., there was distributed a 
earicature of an inhuman carpetbagger looking man with a long nose and droop- 
ing tongue who is depicted as saying: “The NAACP sent me down here to 
desegregate you trashy bastards !” 

At the company’s Altavista weave mill in August of 1957, a newsletter entitled 
“The Dan Smoot Report,” published in Dallas, Tex., was given out to employees. 
This issue of the report contained an article by one William P. Bersch, Jr., de- 
scribed as an employee of the Kohler Co., in Kohler, Wis., which charges the 
UAW-CIO with wanton violence during the Kohler strike and concludes with 
the question “Is this America?’ The news article in the report on civil rights 
denounces Attorney General Brownell’s civil rights position “as an open insult to 
the whole southern part of the United States,” and forcefully directs Brownell’s 
attention to union violence. The third article in the report deals with com- 
munism and notes that “the Communists would have a labor union harass a 
company with strikes and outrageous demands until the company was on the 
verge of bankruptcy and then the union would buy the company out.” 

Word of mouth use of the racial issue by Burlington supervisors was dis- 
covered throughout the chain during our campaign in a pattern suggesting the 
likelihood of instructions to this effect emanating from Burlington headquarters. 
For example, on October 1, 1955, a supervisor called a worker into his office and 
during the course of a 2-hour “brain washing” session, the supervisor told the 
employee, “Don’t you know that the union is 100 percent for racial integration?” 
At the Radford Mill, in Radford, Va., the employees were addressed by the plant 
manager who told them that the union leaders have given large sums of money 
to the NAACP. On April 4, 1956, employees at the Drakes Branch mill in 
Drakes Branch, Va., were told that if the union got into the plant, white workers 
would have Negroes as shop stewards. 

At Burlington’s Peerless Woolen Mill, Rossville, Ga., clippings of esneciallv 
provocative material from the Chattanooga Free Press were displayed in all 
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departments of the plant. After the campaign started, copies of the Chatham 
Star-Tribune were sent to the houses of Altavista finishing and Altavista weav- 
ing employees, including those who were not subscribers, thereby indicating use 
of a mailing list supplied by the company. 

Newspapers in the areas near Burlington plants also hit at the plant-closing 
theme, emphasizing that unionism could well mean the loss of jobs. 

The Post Dispatch, published in Rockingham, N. C., in its September 20, 1956, 
issue, included an article noting that the Darlington Mill, in Darlington, N. C., 
closed after “the CIO won a bargaining election.” “And our Burlington chain 
may do just that if the CIO should wedge in on the Steele plant at Cordova. 
Been done elsewhere, and could happen at Cordova. Burlington is simply not 
going to operate even one unit under CIO control.” 

The May 9, 1957, editorial published in the Charlotte Gazette, Drakes Branch, 
Va., states that citizens know that industry has sought to leave the labor 
unions behind them when they moved here and that if labor unions get a hold 
here that trouble might follow. 

The May 17, 1956, issue of the Altavista Journal, Altavista, Va., states in its 
editorial that many plants have come South because of the strangling effects 
of the unions, and adds: “Did you ever stop to realize that Altavista could be- 
come a ghost town with empty, unpainted stores and homes, a town devoid 
of its present property ?” 

Southern employers and their allies have apparently concluded that the twin 
theme of race hate and plant closing constitutes the most effective double-barreled 
verbal blast against union organization. In this determination we must defer 
to their judgment. The TWUA’s campaign among several of Burlington’s south- 
ern plants did not succeed in organizing one of them. 

The distribution of anti-Semitic and anti-Negro propaganda during our 
Surlington campaign rebuts the common misconception that only backwoods 
southern companies are involved in this sort of uncivilized conduct. The fact is 
that Burlington is the largest single textile company in the United States. It 
employs approximately 50,000 workers at about 100 plants in the United States: 
it also has plants overseas. Its securities are sold publicly on the New York 
Stock Exchange, and at the end of its last fiscal year it showed sales of $671 
million and total assets of $523,000. 

The triggering of blind hatred provoked by racist literature and the paralyzing 
fear of union affiliation produced by threats of plant closing could not possibly 
be subsumed under the concept of free speech. Any realistic analysis of first 
amendment policy purposes must withdraw constitutional protection from writ- 
ten and verbal materials of the type we have examined. 

Nor does Taft-Hartley itself require immunizing employers from responsibility 
for use of the twin fear and hate themes. We have seen how “predictions” and 
“prophecies” of plant closing became legal when the Board indulged fantasies to 
ignore the fact that such statements are threats within the meaning of sec- 
tion 8 (¢c). 

The bulk of racist literature used against unions is not clearly threats within 
the meaning of 8 (c), but ample grounds are available to set aside any election 
in which they appear. A case decided shortly after Taft-Hartley’s enactment re- 
affirmed the principle that an election will be set aside if surrounding circum- 
stances prevent employees from registering a “free and untrammeled choice”: 

“Conduct that creates an atmosphere which renders improbable a free choice 
will sometimes warrant invalidating an election, even though that conduct may 
not constitute an unfair labor practice. An election can serve its true purpose 
only if the surrounding conditions enable employees to register a free and un- 
trammeled choice for or against a bargaining representative. For this reason 
the Board has sometimes set elections aside in unconsolidated representation 
cases, in the absence of any charges or proof of unfair labor practice. When a 
record reveals conduct so glaring that it is almost certain to have impaired em- 
ployees’ freedom of choice, we have set an election aside and direct a new one 
(General Shoe Corporation, T7 NLRB 124 (1948) ). 

Another early Taft-Hartley case made it perfectly clear that the “free speech” 
limitations section 8 (c) imposes on finding unfair labor practices are in- 
applicable to expressions of views that interfere with “freedom of choice in an 
election” : 

“Section 8 (c) prevents the Board from treating as evidence of unfair labor 
practices any expression of views, arguments, or opinion which contains no 
threat of reprisal or force or promise of benefit. Section 8 (c) does not, how- 
ever, prevent the Board from finding in a representation case that an expression 
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of views, whether or not protected by section 8 (c) has, in fact, interfered with 
the employees’ freedom of choice in an election, so as to require that such 
election be set aside.” (Metropolitan Life Insurance Company, 90 NLRB 935 
(1950) ). 

Although the Board has flip-flopped between applying the unfair labor prac- 
tice rules to conduct affecting the results of an election (see, for example, 
Lockwood-Dutchess, Inc., 106 NLRB 1089 (1953), and National Furniture Manu- 
facturing Company, supra) and recognizing interference to an election even 
in the absence of unfair labor practices (see, for example, Chillicothe Paper Co.., 
119 NLRB No. 151 (1958) ), it recently appeared that the Board was beginning 
to recognize the incompatibility between a free election and the exploitation of 
race issues. 

In Westinghouse Electric Corporation (119 N. L. R. B. No. 26 (1957)). the 
Board dismissed objections to an election based on the employer's use of the race 
issue because the objections were not timely filed. Chairman Leedom concurred 
in the result as to the untimeliness of the objections, but noted that he felt “im- 
pelled because of my concern over the impact of statements of this character to 
register my views” on the use of the race issue in campaigns. He stated: 

“* * * The consequence of injecting the racial issue where racial prejudices 
are likely to exist, is to pit race against race and thereby distort a clear expres- 
sion of choice on the issue of unionism. Clearly, to draw the issues along these 
lines does not effectuate the policies of the act. The implications are far greater, 
in my opinion, than the reaches of the act, for they bespeak an assault upon 
the spirit of our Constitution.” 

Implicit in these views would appear to be the recognition that race issue 
appeals to the darkest and ugliest regions of the mind negate the possibility of 
fair consideration of the pertinent issues in a representation election. But a case 
decided on May 5, 1958, dispelled the hope that the Board or any of its members 
have achieved this fundamental understanding of the way racial issues operate 
on workers’ minds in rural southern areas. 

On a petition by the Textile Workers Union of America, AFL-CIO, an election 
was directed among the employees of Sharney Hosiery Mills, Inc., in Madison, 
N. C. The union lost the election on November 8, 1957, and filed objections based 
on the employer’s use of the race issue. The regional director found the objec- 
tions without merit and dismissed them and the union filed exceptions. In a 
supplemental decision issued on May 5, 1958, the Board in Sharney Hosiery 
Vills, Inc. (120 N. L. R. B. No. 102), dismissed the exceptions. The Board noted 
that 2 weeks before the election the employer mailed a letter to the workers stat- 
ing that the union is strongly prointegration, that it submitted a prointegration 
brief to the United States Supreme Court, and that it is striving to bring about 
integration in every phase of American life. Also, the union is a member of 
the AFL-CIO which at its last convention contributed $75,000 to the NAACP. 

The petitioner asked that the election be set aside because the injection of 
the racial issue created an atmosphere of hate and bias against the union. The 
regional director found that the company’s letter contained no threats of reprisal 
or promise of benefit and did not exceed the permissible bounds of preelection 
propaganda. 

In sustaining the regional director’s dismissal, the Board stated: 

“The issue before us is a narrow one. The petitioner concedes that there were 
no threats or promises, and it is not suggested that the employer misrepresented 
the petitioner’s position. We are asked, rather, to hold that the mere mention of 
the racial issue in an election campaign is per se improper and grounds for set- 
ting aside any and all elections where such might occur. 

“We have not, in the past, attempted so to limit campaigning, but have relied 
on the good sense of the voters to evaluate the statements of the parties. We are 
satisfied that this is the better course and adhere to it in this case.” 

In a separate concurring opinion, Chairman Leedom and Member Bean stated: 

“While under the special circumstances of this Case we concur in the result 
reached by our colleagues, we again express our concern over the injection of 
the racial issue in any election. In this regard we call attention to our respective 
positions in Westinghouse Electric (119 N. L. R. B. No. 26).” 

But such expressions of “concern over the injection of the racial issue” does 
not deprive southern employers of the lethal race issue weapon against any 
union that supports the United States Supreme Court on the issue of integration. 

The devastating use to which employer “free speech” is put in southern com- 
munities contrasts sharply with the denial of means of communication suffered 
by unions in these same communities. In the next section of this statement, deal- 
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ing with the agency provision of Taft-Hartley, we have set out the denial of 
means of communication in Elkin and surrounding communities in North Caro- 
lina during our 1954 campaign at Chatham Manufacturing Co. We note how 
we were not permitted to hold union meetings in the Elkin YMCA, a theater in 
Elkin, various school facilities in the area, and the auditorium in a courthouse. 
Nor is it uncommon in the union’s experience for newspapers to refuse our adver- 
tisements and radio stations to deny radio time or censor our scripts. 

The difficulties of getting across the union message were increased when 
the United States Supreme Court decided NZRB v. Babcock & Wilcox Co. 
(351 U. S. 105 (1956)), holding that an employer may bar union organizers 
from distributing union literature on company property except when the diffi- 
culties of reaching employees through other means are far greater than ob- 
tains in the usual southern textile organizing situation. According to the 
principle of this case, our organizers are not entitled to distribute literature 
on a company’s parking lot simply because a plant is located outside of any 
town, the employees live in widely scattered distances from the plant, and 
there are hazards—perhaps legal as well as physical—to distributing literature 
at the intersection of the highway and plant roadway. 

Hence, while a union which organizes in rural southern communities may 
be barred from communicating the union message, southern textile employers 
have ready access to all the means of communication in the relevant communi- 
ties. And from these communication sources, they can project those devastat- 
ing expressions of opinion euphemistically called employer free speech. 

Unless workers in unorganized situations are freed from the verbal and 
written license section 8 (c) of Taft-Hartley grants employers, it is difficult 
to conceive how they will ever be free to express an uncoerced decision on 
the matter of union affiliation. The evil against which the Wagner Act em- 
ployer speech rules were directed is as prevalent today in unorganized plants 
as they were when the Wagner Act was enacted. The Wagner Act employer 
speech rules furthered the national policy of encouraging collective bargain- 
ing. Taft-Hartley free speech disserves that national policy and in many 
situations completely destroys it. Accordingly, a valid redress of the balance 
between employer and union strength requires the elimination of employer free 
speech from the National Labor Act and the recreation of employer speech 
rules in accordance with the principles established under the Wagner Act. 


Il. “AGENCY” UNDER TAFT-HARTLEY 


Whereas the Wagner Act defined an employer to include “any person acting 
in the interest of an employer, directly or indirectly,” the comparable definition 
in section 2 (2) of the Taft-Hartley Act is limited to those third persons who 
are “acting as an agent of an employer, directly or indirectly * * *.” 

Under the Wagner Act, an employer was responsible for the activities of 
third persons who violated employee rights guaranteed by the act if those third 
persons were “acting in the interest of an employer.” It did not matter whether 
those third persons were technically agents of the employer. 

Thus, before Taft-Hartley, the Board’s remedial processes could extend to 
a city chamber of commerce whose coercive words deprived workers of their 
rights under the act (American Pearl Button Company, 52 NLRB 113 (1943) ). 
The antiunion statements of the wife of the employer’s foreman could be curbed 
(Taylor-Colquitt Company, 47 NLRB 225 (1943) ); nor were the coercive state- 
ments of town officials immune from a Board order (Salant & Salant, Inc., 
66 NLRB 24 (1946) ). 

Under Taft-Hartley all the elements of common law agency have to tie the 
employer and third persons who engage in union busting in order for the em- 
ployer to be responsible for the acts of third persons in violation of self- 
organizational rights. 

Hence a bondholder of the employer’s company who helped prepare and 
solicit signatures to antiunion letters has come within this immunity (G@ood- 
wear Footwear Corporation, 80 NLRB (1948)). In a shocking case of coercion. 
an employer was exonerated from responsibility for remarks by a man: ger of 
a local State unemployment compensation Office, to the effect that if workers 
went on strike he could neither recommend them for jobs nor compensation 
and that they would have difficulty finding work in town (Empire Pencil 
Company, 86 NLRB 1187 (1949) ). 


25738—_58—— 69 








1078 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


In a case decided in 1953 (Goodyear Clearwater Mill No. 2, 102 NLRB 1329 
(1953) ), the Board upheld a hearing officer’s finding that coercive statements 
published in a local newspaper did not warrant setting aside an election be- 
cause the agency relationship had not been made out. The hearing officer's 
finding reads more like a parody on the agency provision of the Taft-Hartley 
Act than a serious statement of the law that purports to guarantee employees 
the right of self-organization : 

“While the articles appearing in the Rockmart Journal might well have had 
the effect of interfering, restraining, or coercing employees of the company in 
their selection of a bargaining agent, it does not appear to the undersigned that 
the company can be held responsible for the acts and statements of Mr. B. C. 
Sanders with reference to the election of March 14. Furthermore, it is my 
opinion that the company was under no obligation to deny or explain any of the 
articles which Mr. Sanders ran in his paper with reference to the possibility 
of a shutdown of the. Rockmart plant, or a possible transfer of the production 
of that plant to the nonunion plants of the company.” 

In another case (Munsingwear, Inc. d. b. a. Marion Mills and Luna Reba Rush- 
ing, et al., case No. 10-CA-1517, November 138, 1953, Trial Examiner Bertram 
G, Eadie; no exceptions filed), the Board upheld a trial examiner’s finding which 
stated, in effect, that a town’s investment of $60,000 counted for more than 
the right of workers to be free from coercive influences : 

“The employer is not liable for actions taken and statements made by the 
mayor and other town officials since the evidence fails to establish that they 
were at any time acting as agents of, or acting in supervisory or official capac- 
ities for, the employer. There is substantial evidence that the mayor and the 
other town officials had an entirely separate and distinct interest in the opera- 
tion of the plant apart from that of the employer. The town had invested about 
$60,000 in building the plant.” 

Mid-South Manufacturing Co., Inc. (120 NLRB No. 39 (March 28, 1958) ), was 
the extraordinary case in which the union-busting activities of the “volunteers” 
fell within the act’s proscription against the activities of an employer’s “agent.” 
The respondent’s factory was owned by Perry County, Miss., and leased to the 
respondent. The county was governed by a board of supervisors, composed of 
1 supervisor for each of the county’s 5 districts. The supervisor for the district 
in which the respondent’s plant was located was one Henry Jones, a funeral 
director. He was active in persuading the respondent to locate its plant in that 
town, and the town advertised for help and had prospective employees fill out 
job applications. Henry Jones turned over the job applications to the plant 
manager. 

In this most unusual case the Board got an affidavit from the plant manager 
which described his conversation with Jones, the district supervisor, in which 
he told Jones that the company did not want the union and he, Jones, should 
do whatever he could to help. The plant manager also testified that he gave the 
go-ahead to the businessmen in town to help keep the union out. 

On this evidence the Board found that District Supervisor Jones was an agent 
of the respondent who had been clothed with general authority on behalf of 
the respondent to impede the progress of the union’s campaign. Hence, the re- 
spondent was responsible for the preparation and distribution by Jones of anti- 
union cards which were reproduced on the mimeograph machine of a local Bap- 
tist church. However, the company was not charged with responsibility for 
solicitation by the local businessmen of employee signatures to statements re- 
jecting union representation. 

About the almost incredible admissions made by the charged parties in the 
above-noted case, the Board would have been no more able to reach County 
Supervisor Jones through its remedial processes than it was able to reach the 
businessmen in Perry County. Relief from the antiunion depredations of third 
persons cannot reasonably be expected to come from admissions establishing their 
agency relationship with the employer. A sport case like Mid-South Manufactur- 
ing Co., Inc., aside, the story that third persons give is that they are “volunteers,” 
and they stick to that story. Indeed Senators Taft and Nixon maintained that 
story in their minority report filed with the report of the Subcommittee on Labor 
and Labor-Management Relations on labor-management relations in the southern 
textile industry (Committee on Labor and Public Welfare, U. S. Senate, 82d 
Cong., 2d sess.) : 

“Tt seems to us that the subcommittee staff utterly fails to recognize the fact 
that there are workers who prefer not to join the CIO. Because these workers 
sometimes by themselves and at other times joined by the minister, the doctor, 
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the drugstore owner, and the proprietor of the local 5 and 10 store, have taken 
steps to defeat the organizational efforts of the CIO, the staff report assumes 
without argument that their efforts must have been directed by the employer” 
(pp. 71-72). [Emphasis added. ] 

In 1954 Textile Workers Union of America began an organizational campaign 
among the employees of Chatham Manufacturing Co., Elkin, N. C. The union 
discovered that the company’s grip over basic civil rights in Elkin was as tight 
as that experienced in old-fashioned company towns. Chatham is the only 
industry of any size in the area. Merchants in Chatham readily admit that the 
economy of the entire town is completely dependent on the Chatham mill. 

On May 31, 1954, a union official requested permission of the executive director 
of the Elkin YMCA to use those facilities for a union meeting. He was told 
that there was no reason why the facilities could not be used for that purpose 
but approval would first have to be given by the board of directors of the Elkin 
YMCA. The next day our union official was advised that the YMCA could not be 
used for a union meeting. The board of directors of the Elkin YMCA consists of 
Chatham management personnel. 

The organizing committee of Chatham workers next tried to rent the State 
Theater in Elkin which had been standing idle for months. Permission was 
refused, although 4 months later the antiunion committee opened headquarters 
there where they held repeated antiunion rallies. 

Various school facilities in the area were denied. Another theater manager 
admitted that he had been warned against renting the theater for a union meet- 
ing. The auditorium in a courthouse 20 miles from Elkin was declared unavail- 
able for a union meeting. None of the persons involved in the denial of meeting 
places offered affidavits establishing their connections with the company; ac- 
cordingly, they were not “agents” of the employer, but only “volunteers” and 
hence immune from the reach of Taft-Hartley. 

From the very beginning of the union campaign, the Elkin clergy joined up with 
the Chathams in the fight to defeat organization of the workers. A fact book 
printed by the company and distributed among the community leaders during the 
union campaign boasted that the Chathams in 1954 contributed over $75,000 in 
gifts to Elkin churches and education programs. This is an enormous sum of 
money for one company to distribute in a small community the size of Elkin. In 
the opinion of our organizers who directed this campaign, the local clergy’s 
attack on trade unionism was perhaps the company’s most effective antiunion 
weapon. Antiunion attacks were made by the pastor of the Elkin Valley Baptist 
Church, the pastor of the First Baptist Church in Elkin, the pastor of the First 
Methodist Church of Elkin, the pastor of the Gospel-Tabernacle, a preacher by 
the name of Hervie Martin, an employee of the mill with no regular church who 
made antiunion speeches on the radio, and Rev. Dr. George D. Heaton of the First 
Baptist Church of Charlotte. Reverend Heaton has a southwide reputation 
through his television broadcasts, and he came personally to Elkin to join the 
fight against the union. He has appeared at other company-sponsored rallies in 
different parts of the South where Textile Workers Union of America has 
carried on organizational campaigns. 

The campaign by the clergy against the union was obviously carefully coor- 
dinated from some central source. The whole campaign of God against the union 
came to a climax in the week preceding the NLRB election. Prayer meetings 
were held in the mill on company time and religious pressure was brought to 
bear on union adherents with ever-increasing intensity. 

The local paper, the Elkin Tribune, carried front page, double column edi- 
torials in issue after issue. Union leaders were pictured as racketeers, pro- 
Communists, and foreigners with proof for the latter charge supplied by the for- 
eign-sounding names, according to this newspaper, of our union leaders. 

Militant Truth, a publication of one Sherman A. Patterson, is a hate sheet that 
miraculously appears unsoliciated in the mailboxes of employees during many of 
this union’s campaigns. Its frequent theme is that trade unionists are Jews or 
foreigners and, therefore, Communists or racketeers, or both. Copies of this 
publication were distributed through the mail to Chatham employees at the 
plant gates and reprinted in the Elkin Tribune. 

A citizens’ committee composed of local businessmen and professionals and 
spearheaded by the Elkin Tribune was formed to battle against union organiza- 
tion. Pressure was put on prounion Chatham workers by demanding payments 
on loans or debts. Storekeepers in the town stopped credit to persons known to 
be prounion. 

Needless to say, TWUA lost the representation election. The role of the “vol- 
unteers” in achieving that result makes out a pattern that is frequently repeated 
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in a great many of the communities where this union carries on organizational 
activities. 

During our campaign at Avondale Mills in Sylacauga, Ala., the local news- 
paper refused to publish union ads and the police refused to provide protection 
against assaults on union organizers. In a campaign at Fieldcrest towel mill in 
Fieldale, Va., some “volunteer” provided a “loyal employees’ group with money 
for slick handbills and radio time. A campaign to disestablish this union at the 
Lumber River cotton mills in East Lumberton, N. C. was kicked off by an ad- 
vertisement in the local newspaper of the “Don’t Let Darlington Happen Here” 
type. This refers to the mill that was auctioned off piecemeal after a TWUA 
NLRB election victory in September of 1956 at the Darlington, S. C. plant of 
Deering, Milliken & Co., Inc. The ad was sponsored by the Lumberton Indus- 
trial Relations Council, the membership of which remains unknown. 

The “volunteers” also include the State and municipal officials who have en- 
acted the scores of antiunion licensing ordinances throughout the South. For 
example, concurrent with our organizing campaign at several of the Burlington 
Industries plants, licensing ordinances were passed in some communities where 
the plants were located. Union organizing licensing ordinances abound in south- 
ern textile communities. They typically prohibit solicitation for membership in 
an organization which requires the payment of membership dues or fees without 
the receipt of a license to solicit membership, and the power to grant or deny 
such a license frequently resides in the unlimited discretion of some public offi- 
cial. This unlimited discretion is sometimes coupled with substantial and even 
prohibitive fee requirements. A member of the county board of supervisors in 
one of these communities that passed a licensing ordinance stated quite clearly 
that the licensing ordinance was necessary in order to retain the revenue the 
community would lose if the union campaign succeeded and the company, there- 
fore, closed down the mill. 

One of the principal tasks assigned to “volunteers” arises from the fact that 
an employer can overstep the mark and violate Taft-Hartley. The “volun- 
teers” therefore are called upon to take up the antiunion cudgels at the point 
where an employer has gone as far as he can lawfully go. This point was ex- 
cellently illustrated during the campaign of Lumber River Cotton Mills, Inc., 
East Lumberton, N. C. to disestablish the Textile Workers Union of America 
as the bargaining agent of its employees. The local newspaper, the Robesonian, 
published an editorial on March 7, 1957, in which it stated: “It is conceivable 
that management might be more willing to invest stockholders’ money in new 
equipment at the mill if working agreements could be made directly with em- 
ployees instead of through a union which acts as bargaining agent.” In the 
newspaper’s March 12, 1957, editorial the paper stated: “The absence of any 
published statement by the mill management as to its intentions is understand- 
able. It cannot very well come out and offer inducements for employees to 
make a change, for that might be interpreted as a form of coercion.” So the 
local newspaper “volunteers” the inducement which the company could not make 
without violating the act and since the local newspaper is a “volunteer”, rather 
than an “agent,” the desired objective can be achieved without any violation of 
Taft-Hartley. And, of course, the businessmen who apply credit pressures to 
union adherents, community officials who threaten economic ruin if the union 
is successful, and the other hosts of volunteers, are often striking antiunion 
blows that Taft-Hartley prohibits an employer from doing directly. 

The degree of employer control over these third persons, their unanimity of 
purpose and behavior in executing their respective union-busting missions, their 
frequent possession of information within the peculiar knowledge of the em- 
ployer, all belie their alleged “volunteer” status. And yet it is precisely that 
“volunteer” status which assures for them in rural southern communities com- 
plete freedom to deprive workers of the freedom to engage in concerted activi- 
ties for the purpose of collective bargaining. Until this freedom of volunteers 
is curbed, the purported freedom to join unions will remain nonexistent for mil- 
lions of workers. A real possibility of organizing workers in rural southern 
towns would once again come into existence if the prohibitions of the act ex- 
tended to “any person acting in the interest of an employer, directly or indi- 
rectly,” as under the Wagner Act. 


III. MANDATORY INJUNCTIONS FOR VIOLATION OF TAFT-HARTLEY 


Section 10 (j) of the act gives the Board the discretion to petition for a tem- 
porary restraining order upon the issuance of a complaint alleging any viola- 
tion of the act. Our research reveals that this provision has been used eight 
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times. Under section 10 (1) of the act, the Board is required to petition for an 
injunction in any case the Board has reasonable cause to believe the truth of 
charges that a union has engaged in a secondary boycott. Moreover, the Board 
must give priority in the handling of secondary boycott cases over all other cases. 
There is no provision in Taft-Hartley for mandatory injunctions against any 
employer unfair labor practices. Whatever case exists to support the mandatory 
secondary boycott injunction, a far stronger case exists in support of mandatory 
injunctions against employer interference with rights guaranteed by section 7. 

Jack Barbash in his pamphlet, Taft-Hartley Act in Action, published by the 
League for Industrial Democracy, describes the “Problem of Delay” in the 
following manner: 

“In addition to the ineptness and unfairness of the Taft-Hartley Act is the 
excessive delay that has existed in the processing of cases that have come 
before the NLRB. 

“Time is of the essence in labor-management relations. The remedy against 
an unfair labor practice must come quickly or it loses its effect. This is 80 
because the Taft-Hartley law, like the Wagner Act, is a remedial rather than a 
punitive statute. The purpose of the law is to restore the situation to where it 
was before the unfair labor practices were committed. Therefore, a respond- 
ent—in most cases, the employer—is under no compulsion to cease his unfair 
labor practices until he is directed to do so by the circuit court order enforcing 
the National Labor Relations Board’s decision. 

“By the same token, the union which is suffering the consequences of an unfair 
labor practice finds its position constantly deteriorating with the passage of time. 
In fact, it does not happen infrequently that the Board’s decision directing the 
employer to cease his unfair labor practices comes too late to do any good. 

“Here is a case in point. The Textile Workers Union (CIO) filed unfair 
labor practice charges against Anchor Rome Mills in Rome, Ga., and 7 months 
later the General Counsel issued a complaint. Eight months later the trial ex- 
aminer issued his intermediate report finding illegal coercion on the part of 
the employer. After another 8 months—by this time 23 months in all—the 
Board handed down its decision upholding the trial examiners’ findings. Mean- 
while, the union had disintegrated in the face of the employer’s opposition and 
illegal acts. There is no union in Anchor Rome Mills today. 

“On average, it takes the National Labor Relations Board more than a year 
to process an unfair labor practice charge through the full course of Board pro- 
cedure. The Board order has no compulsive effect in and of itself until it is en- 
forced by a circuit court decree. It may take as much as a year to get enforce- 
ment in the circuit courts” (pp. 32-33, new revised edition, 1956, footnotes 
omitted, emphasis added). 

The fundamental union promise to unorganized workers is that the union 
"an become a power entity which will match the employers’ power to a degree 
sufficient to compel the institution of fair employment conditions. It is obvious 
that the most effective employer rebuttal of this claim is his demonstration of 
superior strength in the face of union futility. And this rebuttal can take no 
more effective form than the discharge of union supporters. 

In unorganized situations it is extremely difficult to prove discriminatory dis- 
charges. This proposition is excellently illustrated by the layoff and discharg 
policies of Chatham Manufacturing Co. where the union carried on its organiza- 
tional campaign in 1954, as previously noted in this paper. The Chatham man- 
agement maintained that seniority in respect to length of employment was not 
taken into account in determining who should be dismissed, laid off, or demoted. 
In the absence of a seniority system, there is almost no way in establishing an 
objective criteria by which it can be determined whether a discharge was dis- 
criminatory. Chatham insisted that it took into account a dozen or more factors 
in deciding who was to be laid off, transferred, or promoted and that no definite 
weight had been given to one factor over another. A claim that a worker was 
laid off for union activities was met with the claim that the worker was less 
productive than other workers. If the union pointed out that there were other 
workers who were even less productive who were not laid off, the company 
shifted its ground and advanced other reasons such as size of family, ability to 
do other jobs in the mill, ability to “get along with management,” attendance 
record, years of service, and aptitude to learn new methods. 

Another way to build immunity from the proof of discriminatory discharges 
was demonstrated by Burlington Industries, Inc., during the union’s recent 
campaign among several of its southern plants. All Burlington workers became 
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aware that a systematic scheme existed to compile “bad work” records on every 
employee which would support any future decision to discharge workers who 
turned out to be union supporters. 

All deviations from plant rules, however unimportant, are noted in the over- 
seer’s “little black book” and these notations, when added to the company’s 
numerous and vastly discretionary employment criteria, often supply an un- 
shakable basis for discharging union adherents. 

Southern textile mills that have defeated union organization for decades are 
enormously skilled in this game. Yet sometimes luck will run against the 
company and a back-pay bill will result. But this is one of the assumed costs 
of countering a union drive. What is critical is not the payout or the order 
requiring reinstatement, but rather the time of that order. So long as employer 
violations remain unremedied beyond the date of a Board election or the crest 
of an organizing campaign, the chances are good that union sentiment will be 
destroyed and not revived by any belated reinstatement of discriminatorily dis- 
charged workers. 

A remedy which does not issue speedily against employer union busting very 
often is equivalent to no remedy at all. The union began an organizational 
campaign in 1955 among the employees of Belcraft Chenilles, Inc., at the com- 
pany’s plants in Dalton and Calhoun, Ga. The union filed a petition for an 
election on September 22, 1955. Before and after that date the company dis- 
criminatorily discharged many union adherents. These discharges effectively 
destroyed the majority which had existed in favor of the union up to that time. 
An election was held on December 12, 1955, which the union lost. On August 1, 
1956, the parties entered into a stipulation whereby the company agreed to rein- 
state 4 employees and pay back pay to these 4 plus 8 others in a total sum of 
$4,990. The company very likely figured that this was a small price to pay for 
keeping the union out. 

Avondale Mills, Inc., Sylacauga, Ala., has shown just about as much contempt 
for Board processes as it is possible to show, and we submit that the facts noted 
below will establish that the company was completely justified in its contempt. 

In the fall of 1954, TWUA began its campaign at the plants of Avondale 
Mills, in Sylacauga, Ala. The company met the campaign by the commission of 
various unfair labor practices in late 1954 and early 1955. Charges were filed 
and a complaint issued, charging the company with interrogation of employees, 
solicitation to withdraw from union membership, threatening to close the plant, 
threatening to terminate certain benefits of employment, and discriminatorily 
discharging employees. Hearings were held on June 8 and 9, 1955, in Avondale 
Mills, Inc., cases Nos. 10-CA-—2200 and 10-CA-2274. On October 28, 1955, the 
trial examiner issued an intermediate report finding the company guilty of 
various charged unlawful activities, but not guilty of unlawful discharges. 

The company continued its antiunion campaign as if the charges, complajnt, 
and hearing had never taken place. This conclusion is dramatically supported 
by the antiunion acts the company took between June 9, 1955, the close of the 
hearing, and October 28, 1955, when the trial examiner found the company guilty 
of various unfair labor practices committed in late 1954 and early 1955: 

(1) On July 21, 1955, less than a month and a half after the hearings closed 
in the above-noted Board case, the company held a captive audience meeting at 
which Donald Comer, the chairman of the company’s board of directors, delivered 
the main speech. He denounced the union generally and related an instance 
where he was in a sick and weakened state and saw a big black cat grab a young 
mockingbird in her mouth. As sick as he was, he “ran this black cat down and 
grabbed him by the neck and choked this black cat until it turned it loose.” He 
followed this story with a barely veiled suggestion that the union organizers 
around the gates should get the same treatment—“and we got some black cats 
around our gates and we want them away.” 

He also said that the company would shut down before it would sign a union 
contract. He asked that employees who had signed a blue union card should 
write a letter asking for it back and leave a copy of the letter with him. On 
July 22, he delivered approximately the same speech to another captive audience 
meeting of employees. 

(2) The Sylacauga police were notified of the incitement to violence contained 
in Donald Comer’s speeches, and a request for protection was made for or- 
ganizers who were planning to make a leaflet distribution on July 26. No pro- 
tection was supplied. 

On July 26, a leaflet distribution was attempted. Several TWUA representa- 
tives were beaten up and the other leaflet distributors were driven from the 
gate. 
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(8) On July 30, 1955, charges were filed against the company’s incitement to 
violence and the actual company-inspired attacks on union representatives that 
occurred on July 26, 1955. These charges resulted in Avondale Mills, Inc., case 
No. 10-CA-2416. Still pending was the Board case in which hearings closed on 
June 9, 1955, regarding unfair labor practices committed by the company in 
late 1954 or early 1955. 

(4) On August 3, 1955, the TWUA area director wrote to Donald Comer, 
author of the “black cat” speech and told him that, because of the company’s 
provocation to violence, “we fear for our safety and our lives.” Comer was also 
advised that the management of the Fort Williams Motel required the union 
people to move out as a result of many threats and anonymous telephone calls, 
and that a new stream of anonymous telephone calls and threats had been 
made to the Sylacauga Motel into which they had moved. 

(5) Not only was Donald Comer’s incitement to violence successful; his 
insistence that employees who signed union cards should send letters requesting 
their return, plus the pressure of other company officials to have such letters 
written, resulted in a flood of letters of withdrawal. Almost all of the letters 
were identical; almost all of them were typed on the same stationery, on the 
same typewriter, and mailed in the same type of envelope. 

(6) On August 9, 1955, another leaflet distribution was attempted. Union 
organizers were met by a mob which included J. Craig Smith, president of Avon- 
dale. The organizers withdrew in order to avoid bloodshed. 

Later that night the organizers left their motel and walked to the Old Hickory 
Restaurant in Sylacauga. One organizer was grabbed as he attempted to walk 
through the door by a small group of men outside. When all the organizers got 
inside the restaurant, the crowd outside gradually swelled. The leadership of 
the mob was asSumed by Heflin Haines, personnel director of Avondale Mills. 
The organizers were altogether intimidated. They got word to the police to come 
to the restaurant. The police arrived, the organizers were escorted out of the 
restaurant and to their motel rooms and were escorted out of town by the police. 
TWUA’s organizing campaign was over. These last events of August 9, 1955, 
occurred 2 months after the Board hearings closed in the case involving unfair 
labor practices committed by the company in late 1954 and early 1955 and before 
the trial examiner’s report issued in that case. 

On October 28, 1955, the trial examiner’s report finally issued in that case based 
on the hearings which closed on June 9, 1955. As previously noted, while the 
trial examiner did not find the company guilty of discriminatory discharges, 
the company was found guilty of interrogating employees, soliciting employees to 
withdraw from the union, threatening to close the plant if the union came in, and 
threatening to terminate certain benefits of employment. This trial examiner’s 
report of October 28, 1955, finding the company guilty of these unlawful acts com- 
mitted in late 1954 and early 1955, was issued almost 2144 months after the 
company’s last acts of violence on August 9, 1955, which succeeded in driving the 
union organizers out of town. Hence, the utter irrelevance of this Board pro- 
ceeding to prevent subsequent unfair labor practices was clearly manifested. 

Additional charges were filed against the company based on the August 9, 1955, 
acts of violence and on February 20, 1956, the Board issued an amended com- 
plaint against Avondale Mills. Note that the date on which this complaint was 
issued, February 20, 1956, was more than 6 months from the company’s last illegal 
act of a violent character against union organizers. 

The company was willing to enter into a stipulation regarding its unlawful 
activities committed in July and August 1955, against which an amended com- 
plaint issued on February 20, 1956. On March 12, 1956, the parties entered into a 
stipulation whereby the company agreed that the Board could enter an order 
against it requiring it to cease and desist from the following acts: Interrogating 
employees as to their union activities or soliciting them to withdraw from the 
union; authorizing, instigating, or condoning acts of violence toward union 
organizers, sympathizers, or any other persons; threatening employees with 
economic or other reprisals because of their membership in or activities on behalf 
of the union; or in any other way interfering with their right to engage in union 
activities. On April 2, 1956, the Board issued a decision and order in case No. 
10-CA-2416 enforcing the stipulation. Subsequently on April 26, 1956, the United 
States Court of Appeals for the Fifth Circuit entered a consent decree enforcing 
the Board’s order. The company’s stipulation to an order against it was a quick 
way for it to clean up outstanding litigation. When the union organizers were 
driven out of town on August 9, 1955, there was no longer any union campaign 
against which it would desire to take unlawful antiunion acts. 
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The trial examiner’s report issued on October 28, 1955, led to the Board 
decision on March 24, 1956, in Avondale Mills, Inc. (115 NLRB 840). The Board 
confirmed the trial examiner’s findings of unlawful activities engaged in by the 
company in late 1954 and early 1955. The Board, however, reversed the trial 
examiner’s conclusion that three employees had not been discriminatorily dis- 
charged. The Board’s order, of course, remained ineffective until enforced by a 
court of appeals. And to the extent that the order issued on March 24, 1956, 
sought to enjoin the repetition of unlawful conduct committed in late 1954 and 
early 1955, it bore more of a satirical than a real relation to a campaign that had 
been effectively destroyed by company-inspired violence on August 9, 1955. 

The Board’s decision was reviewed by the United States Court of Appeals for 
the Fifth Circuit, in NZRB v. Avondale Mills (242 F. 2d 669 (March 29, 1957) ). 
The court sustained the Board’s finding that the company engaged in various 
unlawful antiunion activities in late 1954 and early 1955, but reversed the Board 
on its finding that three employees had been discriminatorily discharged. The 
NLREB petitioned for certiorari to the United States Supreme Court, and it was 
granted on October 14, 1957 (335 U. S. 811). Hence in 1958 there will be a final 
judicial determination regarding unlawful company activity committed in late 
1954 and early 1955 in connection with an organizational campaign that was 
completely destroyed by company-inspired mob violence in August of 1955. 

Before leaving our experience with Avondale Mills, Inc., it should be noted 
that the Comer family which owns it, is a very prominent family in Alabama. 
Donald Comer, Sr., was once Governor of that State. 

We should like to turn now to proposed solutions for this never-never land of 
delayed and denied justice. 

While conceding the validity of other possible solutions, none seem more direct 
than the creation of mandatory injunctions issued upon the Board’s reasonable 
belief in the truth of charges alleging 8 (a) (1) and 8 (a) (3) violations. 

Organizational rights for millions of workers, particularly those in rural 
southern areas, may never become realizable unless 8 (a) (1) violations are 
promptly enjoined. The traditional equitable tests for the issuance of injunc- 
tions support this conclusion. An employer cannot suffer any permanent harm 
through being temporarily enjoined, pending disposition of the full merits at a 
hearing, from threatening to close his plant, threatening workers, soliciting with- 
drawals from the union, inciting violence and the host of other unlawful acts 
presently committed with impunity. On the other hand, the present failure to 
provide immediate relief from these unlawful acts very often results in the 
infanticide of incipient labor organizations. Board orders following the current 
time sequences practically never resurrect a destroyed organizational campaign, 
nor remedy the permanent harm done the union. 

A similar analysis urges for the creation of mandatory injunctions against 
8 (a) (3) violations. Union campaigns often fail to survive the terror put in the 
hearts of union adherents by patent discriminatory discharges. A back pay 
and reinstatement order enforced several years after the unlawful act provides 
no remedy for the wrong done the union, and in a human sense, the reinstate- 
ment and back-pay order is also no real remedy for the dischargees. The anguish 
and privation dischargees frequently suffer is hardly repaired by the return of 
the job and the money years after the worker’s unlawful discharge. While a 
company would sometimes be inconvenienced by having to maintain on its payroll 
a worker who should be discharged for inefficiency, a worker suffers far greater 
inconvenience when he is deprived of employment for a substantial period of 
time because of union activities. 

On May 13, 1957, Boyd Leedom, Chairman of the National Labor Relations 
Board, suggested that Board orders be made self-enforcing as in some other 
agencies, with the burden of the litigants to upset the order in court, rather than 
the present procedure whereby the Board has to go to court to make its order 
effective. While this suggestion could improve matters, the basic delay in getting 
an effective Board remedy would remain. 

Only if injunctions issue immediately upon the commission of unfair labor 
practices will workers place their trust in the national policy in favor of col- 
lective bargaining. 


IV. DELAYS IN REPRESENTATION PROCEDURES UNDER TAFT-HARTLEY 
The previously described union-busting weapons licensed by Taft-Hartley 


require adequate time in which to exert their ful! effectiveness. The amend- 
ments to Taft-Hartley and Board interpretations regarding representation pro- 
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cedures together provide employers with all the time needed to mount anti- 
union offenses in the most devastating sequences. The Wagner Act draftsmen 
and the Wagner Act Board realized that speed in handling representation mat- 
ters was as important in protecting the organization rights of workers as any 
other phase of the act. Section 9 (c) of the Wagner Act authorized the Board 
“to take a secret ballot of employees or utilize any other suitable method to 
ascertain such representatives.” This broadly discretionary language permit- 
ted the Wagner Board to institute the prehearing election, one of the most 
useful administrative devices for a speedy determination of representation 
claims. 

In Queensbury Hotel Corporation (21 SLRB No. 37 issued April 15, 1958), 
Jay Kramer, member of the New York State Labor Relations Board, wrote 
a supplemental opinion in support of instituting prehearing elections by the 
New York State Labor Relations Board. In that opinion he traced the history 
and development of the prehearing election under the Wagner Act in urging the 
adoption of this procedure by the New York State Labor Relations Board. 
He noted the manner in which this procedure was instituted during the 10th 
year of the Board’s operations: 

“The National Board in its 10th year decided that prehearing elections could 
be a useful and worthwhile administrative device. Following a first annual 
conference of labor and management attorneys called to consider basic prob- 
lems and to discuss the desirability of changes in the Board’s rules and regu- 
lations, the Board, as of November 27, 1945, amended its rules and regulations 
to provide that: 

“se * * at any stage of the investigation, either before hearing or after hear- 
ing, but before transfer of the case to the Board, the regional director may in 
cases which present no substantial issues, conduct a secret bailot of the em- 
ployees * * *'” (footnote No. 1, 11th Annual Report, National Labor Relations 
Board (1946), p. 6). [Emphasis added.] 

Member Kramer notes the Board’s satisfaction with its experience with pre- 
hearing elections: 

“After 7 months of experience, terminating June 30, 1956, the Board was 
able to conclude that: 

“«* * * limited experience with prehearing elections has demonstrated their 
efficacy in disposing promptly of certain simple cases; moreover, it has had the 
effect of encouraging the use of consent procedures. During the 7-month period 
ending June 30, 1956, 118 cases had been closed in which prehearing elections 
had been held. Of the 118 cases, 36 were closed on the basis of recognition 
agreements; 27 were closed by Board certification pursuant to stipulation of 
the parties; and 39 cases were closed by withdrawal or dismissal following 
petitioners’ defeat in the election. Thus, 102 of the 118 cases were processed 
without the necessity of hearings. Of the 16 cases that went to hearing, 14 
resulted in certification and 2 in dismissal.” * 

“Parenthetically, it may be observed that the use of prehearing elections was 
not limited literally to so-called simple cases, for example; Matter of Cozier 
Wood Package Co. (66 N. L. R. B. 862), where 198 employees were eligible in 
a complicated unit, Matter of Orange Cotton Mills (69 N. L. R. B. 93), where 210 
employees were eligible in a complex unit, and Matter of Fort Dodge Telephone 
Co. (67 N. L. R. B. 1075), where 86 employees were eligible; nor, as these and 
other cases show, did it disturb the composure of our Federal counterparts to 
have to decide certain issues in subsequent hearings.” 

Member Kramer notes that during the congressional consideration of amend- 
ments which ultimately became the Taft-Hartley amendments to the Wagner 
Act, Senator Morse attacked the conference report on House bill 3020 which 
proposed elimination of the prehearing election : 

“There has been a great saving of time and, incidentally, a great saving of 
money for all concerned by these prehearing elections. I think it is most un- 
fortunate, Mr. President, that the provision for prehearing elections has been 
stricken from the conference report. I think that is a step backward. I think 
that is another hindrance to collective bargaining. J think it provides another 
positive delay of early certification. It is going again to impede effective organ- 
zational drives on the part of a union. It plays into the hands of employers 
who wish to resort to dilatory tactics. If the wnion’s claim to majority repre- 
sentation is disclosed by the election to be unsupported, the employer is promptly 


2 Ibid, pp. 6-7. 
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relieved of any uncertainty by the immediate dismissal of the petition without 
the delay, expense, and harrassment of a hearing. Under the conference amend- 
ment, however, the election will always have to be delayed until after the hear- 
ing the Board action, sometimes many months later, even though there is no 
reason why an immediate election cannot be held, except refusal of a recalcitrant 
employer or union desiring to delay to consent.” [Emphasis added.] 

Senator Taft’s remarks in support of the abolition of prehearing elections are 
noted : 

“* * * Since its use has been confined to an inconsequential percentage of 
cases, and more often than not a subsequent hearing was still necessary and be- 
cause the House conferees strenuously objected to its continuance it was omitted 
from the bill.*” 

Member Kramer quotes the rebuttal to Senator Taft’s views on prehearing 
elections contained in the National Labor Relations Board’s 12th Annual Report 
(1947), pages 3-4: 

“By means of the prehearing election procedure, introduced in December 1945 
{see 11th annual report, pp. 6-7], the Board was able to effectuate a reduc- 
tion in the number of representation case hearings and Board-ordered elections. 
Of 626 prehearing election cases closed in the past fiscal year, only 172 required 
subsequent hearings; thus, hearings were entirely avoided in 454 cases. After 
the introduction of the prehearing procedure, the number of Board-ordered elec- 
tions declined both absolutely and relatively. In the fiscal years 1944 and 1945 
Board-ordered elections were necessary in over 1,500 cases in each year and 
accounted for about 32 percent of all elections. In fiscal 1946, the first year that 
prehearing elections were used, the number of Board-ordered elections declined 
to 1,163 or about 21 percent of the total. In 1947, the first full year of the new 
procedure, the number of elections ordered by the Board itself had dropped to 
876, or less than 13 percent of the total.” [Emphasis added. | 

Senator Morse’s prediction that abolition of the prehearing election would 
“impede effective organizational drives on the part of a union” proved true. He 
accurately noted that the change “plays into the hands of employers who wish 
to resort to dilatory tactics.” 

Under section 9 (c) (1) of Taft-Hartley, a party to a representation proceeding 
is entitled to a hearing in every case, before an election will be ordered. Unless 
the parties consent to an election without a hearing, a record at a hearing must 
be made and forwarded to Washington for disposition irrespective of the com- 
plexity, simplicity, or even nonexistence of issues requiring determination before 
an election. 

Many thousands of unorganized textile workers would undoubtedly have be- 
come members of the Textile Workers Union of America if the union’s claim to 
recognition had been followed by a prehearing election. The same is undoubtedly 
true of thousands and perhaps millions of unorganized workers in other in- 
dustries. 

The vested right to a hearing before an election carries built-in possibilities for 
delaying an election that every experienced practitioner can exploit at will. The 
most obvious and perhaps most frequently employed strategem is the request 
for extension of time and adjournments, for holding the prehearing conference, 
for holding the hearing and continuations of the hearing, and for submission of 
briefs at the close of the hearing. The most effective technique for delaying an 
election is to “build” a large record at the hearing, for as everyone knows, the 
Board not only takes longer to work through a longer record, but also gets 
to the cases with shorter records sooner than it gets to the cases with longer 
records. 

There are a great many ways to pad a record. An employer can deny inter- 
state commerce and put the Board to the task of proving it. A great variety of 
unit contentions are available. For example, if the union seeks a single-plant 
unit, the employer can request a multiplant unit, and the other way around, 
and offer a vast amount of evidence on the bundle of issues which determine the 
appropriateness of the single plant or multiplant unit. Contentions regarding 
the inclusion or exclusion in the unit of various job classifications can consume 
many days of testimony. Assertions that certain individuals are within or 
without included or excluded categories provide an almost endless source of 
litigation provided the practitioner makes assertions that the other side cannot 
accept. And the eligibility of laid-off employees can open the floodgates of the 





“3 Research has not uncovered in the legislative history any other comment or rationale 
which might tend to explain the ‘strenuous’ position of the House, finally joined in by 
the Senate.” 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1087 


company’s past business history and projected future activities. While unions 
can exploit these possibilities for delay, they are vastly more available to em- 
ployers because they involve factual matters that are better known and often 
exclusively known by the employer. 

On the other hand, should the employer’s assessment of the organizing situa- 
tion reveal that the union would be hurt by a quick election, the employer can 
reverse its field and raise no issues at a hearing. Or it can agree to a consent 
election with a union that has paced its campaign for a period of several 
months between the petition and election, and the union could be faced with no 
organizational alternative except to accept the offer for a consent election. 

The Textile Workers Union’s petition for an election among the employees 
of Cherokee Textile Mills, in Sevierville, Tenn., resulted in a reported Board 
decision at volume 117, National Labor Relations Board, page 350. An ex- 
amination of that decision reflects how the company managed to delay an election 
until February 28, 1957, in a case instituted by a petition filed on October 8, 
1956. In that case, the Board rejected the employer’s contention that an aviator 
whose sole duty was to fly company officials throughout the country belonged 
in the production and maintenance unit. Very likely the employer also an- 
ticipated the Board’s rejection of its contention that a registered nurse and her 
aid belonged in the production and maintenance unit. The Board similarly re- 
jected the employer’s claim to include trainees in the standards department in 
the bargaining unit. They were graduates of a 4-year course in college who be- 
came supervisors after a probationary period. 

Other reported cases involving the union’s representation efforts demonstrate 
the absurdity of permitting a hearing whenever requested. On January 24, 1955, 
the Textile Workers Union of America petitioned for an election among the em- 
ployees of Sidney Blumenthal & Co., Inc., at its plant in Rocky Mount, N.C. A 
notice of hearing issued January 31, 1955. On February 1, 1955, the union 
protested the postponement of the hearing until February 24, 1955. On February 
16, 1955, the company requested a further postponement of the hearing, and it 
was held on March 8, 1955. After the hearing closed, the company requested an 
extension for the filing of briefs until March 22, 1955, and it was granted. On 
May 3, 1955, in Sidney Blumenthal & Company, Inc. (112 N. L. R. B. 579), the 
Board dismissed the union’s petition on the grounds that the requested unit 
consisting of the employees at the employer’s Rocky Mount plant was inappropri- 
ate; the appropriate unit was held to be the Rocky Mount plant plus the em- 
ployer’s Wilson, N. C. plant. In view of this disposition, the Board stated there 
was no need to decide the other issues raised at the hearing concerning the inclu- 
sion of certain employee classifications. 

On May 5, 1955, 2 days after the Board order and decision dismissing the 
union’s petition, the union filed another petition, requesting an election in the 
2-plant unit the Board had deemed appropriate. Since the union’s petition ac- 
corded with the essential unit determination the Board had already made, it was 
obviously wasteful and unnecessary to repeat all the steps in the representation 
procedure. But Taft-Hartley grants a party the right to compel performance 
of this ritual, and the employer chose to subject the union to delay. 

The petition the union filed on May 5, 1955, for an election in the two-plant 
unit resulted in the issuance of a notice of hearing on May 17, 1955, setting a 
hearing date on May 27, 1955. On May 21, 1955, the company requested a post- 
ponement, and the hearing was set for June 8. Another company request for a 
postponement pushed the hearing date to June 21. After the close of the hearing, 
the company requested and was granted an extension to July 15 to file its brief. 
On August 18, 1955, the Board issued its decision and order in Sidney Blumen- 
thal & Co., Inc. (1138 N. L. R. B. 791). 

The order directed an election in the two-plant unit the Board had found 
appropriate in its previous decision. At the hearing the parties had agreed 
upon the scope and the composition of the unit except for the placement of over- 
the-road truckdrivers, leadmen, and working foremen, one Mrs. Judy Sutton, 
the time-study man, watchmen, and gatemen. The Board’s decision determined 
the placement of these employees, and an election was held on September 13, 
1955, which the union lost. 

The union’s campaign succumbed to the usual employer pressures exerted 
during the period before the election. The results may very well have been 
different if the employer had not been able to draw out the representation steps 
to such exasperating lengths. The fact that it took from January 24, 1955, when 
the first petition was filed, to May 3, 1955, more than 3 months, for the Board to 
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render its simple decision against a 1-plant unit, denies the basic reasons for 
the very existence of administrative procedures. 

And it is even more absurd that an immediate election did not follow the 
union’s second petition filed on May 5, 1955, requesting the two-plant unit de- 
clared appropriate in the Board decision issued 2 days before. The act and 
Board procedure allowed the employer to delay an election until September 13, 
1955, more than 3 months after the second petition was filed. A prehearing 
election following the May 5 petition for a two-plant unit would have been most 
appropriate: none of the placement issues determined by the Board in its Sep- 
tember 13, 1955, decision were prerequisites for holding an election. Everything 
essential had been determined by the Board in its first decision issued on May 3, 
1955. Where employers agree to a consent election, such matters are often de- 
termined by postelection challenges. Under a statute permitting prehearing elec- 
tions, a postelection hearing could have disposed of those placement issues if they 
had not been made academic by the results of the election. 

The Republican-controlled NLRB cut out one of the few ways that remained 
under Taft-Hartley to gain recognition without employing the formal repre- 
sentation procedures. The rule had always been that an employer had a duty to 
bargain with a union that demonstrated a clear majority, even in the absence of 
formal certification, unless the employer had a good faith doubt of the union’s 
majority. In A. L. Gilbert Co. (110 N. L. R. B. 2067 (1954) ), the Eisenhower- 
appointed majority enlarged the “good faith doubt” exception so that an em- 
ployer who commits no unfair labor practices can always require a union to sub- 
mit to an election no matter how conclusively the union establishes its majority 
status. 

Taft-Hartley should be amended so as to reinstate the Wagner Board’s prac- 
tice of conducting prehearing elections. We are heartened by Chairman Lee- 
dom’s favorable disposition toward legislation reinstituting prehearing elections. 
In his appearance before this subcommittee on May 13, 1958, he also noted that 
there are “quite a few cases” where a hearing is requested “as a means of delay 
only.” We urge Chairman Leedom to make positive proposals in this area, and 
to work through the difficulties he expressed in connection with making the re- 
gional director the effective end point in representation cases. 

Express statutory support should also be given for card-check certifications 
and other informal means of establishing majority status. Statutory recogni- 
tion of informal procedures is required by the current rule which wrongly as- 
sumes that an employer should generally be bound by no majority mandate 
other than that established by a Board certification. Consideration should also 
be given to an amendment which would authorize regional directors to direct 
elections and make findings of appropriate bargaining units subject only to a 
limited right of appeal to the National Labor Relations Board. 

The abolition of verbal coercion under the guise of “free speech,” blocking the 
“agency” loophole, and mandatory injunction against unfair labor practices, 
would substantially increase the likelihood of successful organizing campaigns. 
But because the employer would still control so many of the power factors— 
particularly in rural southern textile communities—only speedy methods of es- 
tablishing majority status could really insure a free choice for or against col- 
lective bargaining. 

CONCLUSION 


My statement has briefly sketched the problems of organizing in southern com- 
munities where the employer controls not only the jobs but often also the busi- 
ness, religious, and civic forces in the community that can be conscripted into 
an antiunion campaign. Election defeats in such communities rarely surprise 
experienced union officials. Quite to the contrary, they are most often sur- 
prised that a significant minority of workers survive the antiunion campaign 
with the strength to vote “Yes.” Can the plight of the unorganized worker be 
minimized because some workers feel free to vote for union organization? 

We think not. Liberty for the brave and the fearless is the boast of a totali- 
tarian state, not of a democracy. Our dedication is to freedom for the man 
of average moral resources, and our institutions claim to guarantee for him the 
greatest exercise of free choice consistent with social welfare. 

The Wagener Act was not created to open a road to collective bargaining— 
that road had existed for centuries before—but rather to shorten it by clearing 
the obstructions of employer resistance. By 1947 union organizing began to 
challenge employer predominance in the South, and the day of equality was a 
less distant vision. The enactment of Taft-Hartley on the false assumption that 
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the balance had already tipped everywhere in favor of unions has turned back 
the organizational tide for a decade. 


Congress is once again focusing on aspects of union strength and proposals 
to limit the exercise of union power. Once again the debate ignores the legal 
guaranties required to support the organizational aspirations of millions of 
workers. 


I have proposed only those minimal reforms that suggest themselves from a 
description of southern organizing. Abolition of employer “free speech,” block- 
ing the agency loophole, mandatory injunctions against unfair labor practices, 
and the speedy determination of representation claims, would create a new im- 
petus for organizing activity. The absence of these corrective features from all 
current major labor proposals maintains the unorganized worker in the role of 
forgotten man in labor relations. 

Senator YarsoroucH. You are at liberty, since your state- 
ment will be printed in full, and many of the other members are unfor- 
tunately detained, to condense it in your oral presentation to the ex- 
tent you desire. 

I regret their absence, but I came from an executive meeting of an- 
other committee, and I also have a conflict this afternoon with an- 
other committee hearing of a full committee; so, the Senators’ absence 
does not prove an intentional lack of interest, but simply that we have 
more than one committee assignment going on simultaneously. 


SUPPORT FOR AFL-CIO PROGRAM AGAINST CORRUPTION IN UNIONS 


Mr. Wyte. This committee has before it the AFL-CIO’s proud 
record in acting against unions and union officials who violate that 
trust. On this subject we would like to add our conviction that only 
in the labor movement itself lay the fundamental and final hope for 
the removal of the last taint of corruption from Jabor’s ranks. And 
the self-regulating machinery the AFL-CIO has established to achieve 
that goal deserves the support of all Americans. We would welcome 
any legislation that would advance the AFL-—CIO’s program, so lon 
as that legislation does not restrict or hinder the traditional an 
legitimate activities of labor unions. 


IMPORTANCE OF UNORGANIZED WORKERS 


We would now like to turn to the primary purpose of this state- 


ment as reflected in the title—“The Unorganized Worker—Forgotten 
Man in Labor Relations.” How largely the unorganized worker is 
forgotten is underscored by the kind of legislation this subcommittee 
is considering. None of it deals in any significant way with the prob- 
lems of organizing the unorganized. 

Great concern 1s being expressed for the rights of union members, 
such as the right to vote freely in union elections. But who has di- 
rected legislative attention to the right of unorganized workers to 
vote for a union free from coercion in an election conducted by the 
National Labor Relations Board? And who has gone from testing 
the rights of members under union constitutions to ascertaining 
whether present statutory protection for union activities in fact grants 
protection to all unorganized workers in all parts of America today ? 
And in ignoring these problems we necessarily also ignore the purpose 
for which workers are organized. 

For so long now labor relations discourse has been so largely framed 
in terms of union power that we have almost lost sight of the social 
gains achieved when workers organize. 
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NATIONAL POLICY ENCOURAGES COLLECTIVE BARGAINING 


The Wagner Act was dedicated to the correction of individual and 
social evils created by inequality of bargaining power. It is still 
national policy to encourage collective bargaining. Taft-Hartley does 
not reject this objective; 1t purported to combine this goal with pro- 
tections for employers, individual workers, and the public on the 


theory that the balance of strength had tipped over in favor of unions 
and had to be redressed. 


EFFECT OF TAFT-HARTLEY ACT ON COLLECTIVE BARGAINING 


Taft-Hartley legislative history reeks of the cigar-smoking image 
of John L. Lewis dictating terms to the coal industry, of crippling 
strikes in the auto and steel industries, and other exertions of eco- 
nomic strength by unions which had organized entire industries. 
Was that an accurate nationwide picture of the balance of strength 
between employers and the unions? Did the Taft-Hartley Act achieve 
its purported purpose of encouraging collective bargaining while re- 
moving obstructions to commerce unjustifiably caused by employers 
or unions? It will be seen that before Taft-Hartley, unions which 
had not yet achieved their organizational objectives were fighting a 
successful uphill battle with the assistance of the Wagner Act; and 
that the enactment of Taft-Hartley has not only prevented further 
organization but has also cut into the gains achieved under the Wag- 
ner Act. 

To demonstrate that process, I have chosen to cite the experience 
of the Textile Workers Union of America, AFL-CIO, which I have 
the privilege of being general counsel, not only because I am most 
familiar with that union’s experience, but also because I believe there 
is no clearer or more dramatic demonstration of Taft-Hartley’s throt- 
tling effect on the organizing process. 


STATISTICS ON EFFECTS OF TAFT-HARTLEY ACT 


The written statement which I have submitted for the record con- 
tains various figures and statistics at this point comparing progress 
under NLRB for the 5 years before the Taft-Hartley Act, and the 
5-year period after the passage of the Taft-Hartley Act. 


TEXTILE WORKERS’ EXPERIENCE IN GAINING REPRESENTATION RIGHTS 


I have just come back from the biennial convention of the Textile 
Workers of America, which was held last week, and at this convention 
the executive council of my union, which is the governing body of 
the organization between conventions, reported on its stewardship to 
the delegates of the various local unions who were assembled in con- 
vention. And, as part of their report, they set out in print elections 
won and lost by March 1, 1956, until February 28, 1958, and the report 
states that in this 2-year period, we gained recognition for workers in 
163 plants involving 9,817 employees. __ 

Out of this group, there were 108 units where we gained recogni- 
tion without an election. This is the case where the employer is satis- 
fied that the union did represent a majority and did not insist that 
the union go through an NLRB election. 
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When we went into elections in the 2-year period, we won 37 of 
these elections and a total of 2,915 workers. We lost 68 elections in 
this 2-year period, with a total of 17,105 workers. 


RESULTS OF REPRESENTATION ELECTIONS IN THE SOUTH 


Now, out of the elections that were conducted during this 2-year 
period, 13 of them were in our southern district known as the Deep 
South regional office. This includes the States of North Carolina, 
South Carolina, Georgia, Alabama, Florida, Mississippi, Louisiana, 
Texas, Arkansas, Oklahoma and Tennessee. 

During this 2-year period we participated in a total of 13 elections. 
We lost 12 of these elections. The employees involved in these lost 
elections were 7,666. 

We won 1 in the 2-year period in all of these States for a total of 
523. The plant we won was located in Darlington, S.C. It is operated 
by the Darlington Manufacturing Co., a subsidiary corporation of the 
giant textile chain known as Darlington-Milligan. 

This company had announced to its employees prior to the election 
that they would close the plant if the union obtained a majority vote. 


COMPANY WHERE UNION WON ELECTION CLOSES PLANT 


Shortly after the election results came in, and it was clear that the 
union had won this majority, the company was as good as its word and 
proceeded to liquidate the plant and sell the machinery, piece by piece, 
at an auction ale; 

We have filed unfair labor practices against this company for pun- 
ishing the employees because they took seriously the guarantees of 
Federal law that they are free to vote for or against a union. The 
trial examiner found that this company had violated every section of 
the Taft-Hartley law dealing with employer unfair labor practices, 
including section 8 (a) (2) which is the company union clause, but 
the trial examiner held that since the company was out of business, 
no remedy could follow as a result of the findings of violation. In 
short, said the trial examiner, these 523 employees who lost their jobs 
because they committed the crime of voting for a union in South Caro- 
lina, had no remedy, no recourse to reemployment or any other of the 
customary remedial provisions of the National Labor Relations Board, 


because the company having liquidated its plant, was no longer in 
business. 


FINANCIAL REPORTS BY TEXTILE WORKERS UNION TO CONVENTION 


And now, turning again to this report of the executive council of 
our organization to the convention which was held last week, we 
found a full and complete statement of the union’s finances, including 
its expenses for the 2-year period. rae 

You might say that per 1aps the union’s lack of success in organiz- 
ing in the South is due to the fact that they made no effort to organize. 
Well, this statement merely demonstrates that this is not the case. 

For the 2-year period March 1, 1956, to February 28, 1958, the union 
spent $3,944,530.98 for promotional and organizational expenses. 
Based upon the total figure of employees for whom the union won 
bargaining rights during this 2-year period, 9,817, this constitutes an 
expenditure for organizational purposes of $400 per member. 











1092 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


PROBLEMS OF UNION ORGANIZATION IN THE SOUTH 


The Senate Subcommittee on Labor and Labor Management Rela- 
tions of the Committee on Labor and Public Welfare, s2d Congress, 
2d session, issued a report in 1952 on labor-management relations in 
the southern textile industri ies, and I quote: 

Historically, the textile industry has been highly competitive. Labor is a 
relatively large factor in the cost of textile products. The desire to preserve 
the competitive advantage of lower and also readily adjustable costs in the 
unorganized South undoubtedly accounts in large measure for the virulent and 
often savage attempts to keep unions out. The employer is usually not alone 
in his efforts to exclude the union. As noted in the preceding paragraph, he 
has willing allies in the businessmen of the community. Frequently the mill is 
located in a small town where the entire economic life of the community is de- 
pendent on this single industry. Given this situation, it is not difficult for an 
employer to depict the union, with its demands for higher wages and better 
working conditions, as a direct threat to the continued prosperity of the mill 
and of the whole community. All segments of the community join the efforts 
to stop the union. 


And, I continue to quote: 


This concerted opposition to union organization and collective bargaining, and 
the resulting nullification of the labor policies of the United States, have been 
studied extensively by the subcommittee. The extent and effectiveness of this 
opposition in the southern textile industry are almost unbelievable. Millions 
of dollars have been spent for organizing by the union since the end of World 
War II, and yet Mr. Emil Rieve, president of the TWUA-CIO, testified before 
the subcommitee that the membership in his union in the south had declined 
from 20 percent of the textile employees to 15 percent in the last few years. 

This was a statement made in 1952, and I would say that, now that 
we are in 1958, the percentage of organization of the South is even 
lower than it was in 1952. 


EFFECTS OF TAFT-HARTLEY ACT ON UNION ORGANIZATION OF TEXTILE 
WORKERS 


It is my contention that Taft-Hartley substantially accounts for the 
extent and effectiveness of employer opposition which succeeds in frus- 
trating the organizational aspirations of unorganized textile workers. 
I will | point out those key features of the Taft-Hartley which figure 
most significantly in nullifying the act’s purpose of guaranteeing to 
employees the right “to bargain collectively through - representatives 
of their own choosing. ” From a description of the devast: iting effect 
these Taft-Hartley provisions have on actual organizational cam- 
paigns, remedies will largely present themselves, remedies to Taft- 
Hartley’s excesses which are essential if widespread organizing is to 
again become possible. 


EMPLOYERS’ FREEDOM OF SPEECH UNDER WAGNER ACT 


Fundamentally, the persuasive character of employer utterances 
derives from the employer’s control of the enterprise, and through it, 
his ability to deprive an employee of his livelihood. The interpreta- 
tion the Wagner Act Board gave the Wagner Act manifested under- 
standing of the fact that employee obedience could be compelled by 
less than explicit phrases of command. 

No provision of the Wagner Act dealt specifically with employer 
speech. No special rules were required. From the statement of 
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worker’s rights contained in section 7, and the prohibition against 
interfering with those rights stated in ’section 8 (1), proper restric- 
tion on employer expressions logically followed. 

Under the Wagner Act, a threat of reprisal in the event union or- 
ganization was successful was an unfair labor practice. A threat 
that the plant would close down in the event the union won an election 
was illegal and improper. 


TOTALITY-OF-CONDUCT DOCTRINE UNDER WAGNER ACT 


Under the Wagner Act, the Board developed a totality-of-conduct 
doctrine, designed to curb more subtle employer efforts to deprive 
workers of their statutory rights. Under this doctrine, noncoercive 
language combined with coercive acts was seen as part ‘of a pattern 
of coercion. 

This doctrine hampered the ingenuity of skilled union busters who 
adroitly combined suggested, but noncoercive language, with other 
suggestive but coercive acts. 

Also, under the Wagner Act an employer’s noncoercive language 
could be used, where relevant, to establish an unlawful motive an 
otherwise unexceptionable act. The theory behind this was simply 
that what a person says frequently illuminates the motive for his 
actions. Thus a statement that “many people who are going to be 
reinstated are not going to be around here very long” to employees 
who are about to be reinstated after a discriminatory discharge, could 
be used as evidence to establish a subsequent discriminatory discharge. 


EMPLOYERS’ FREEDOM OF SPEECH UNDER TAFT-HARTLEY ACT 


Practically all of the reasonable limitations on employer expressions 
of views were set aside by the enactment of section 8 (c) of the Taft- 
Hartley Act. 

Now, there is no dispute that section 8 (c) of the Taft-Hartley 
Act grants employers freedom of expression beyond any constitu- 
tional requirement. 

As the NLRB noted in its 13th annual report at page 49, by virtue 
of this provision and interpretations given it by the NLRB, employer 
expressions have been deemed legally noncoercive when in fact ae 
have coerced countless thousands of workers in their choice of ¢ 
bargaining representative. 

It has been held that when an employer threatened to close its plant 
if the union won an election, this was not a threat but merely “a 
prediction” and, therefore, legal. An employer may tell his employees 
that even if the union was a representation election, he will not recog- 
nize it. The Board rejected the contention that this statement was a 
threat and held that it was merely an expression of the employer’s 
legal situation. 


TOTALITY OF CONDUCT DOCTRINE REVERSED UNDER TAFT-HARTLEY ACT 


The Board has relied upon section 8 (c) to throw out the Wagner 
Board’s totality-of-conduct doctrine. It insists upon viewing employer 
expressions separate from the context in which they are issued; if the 
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expressions themselves are lawful, then the Board does not “regard as 
material any independent coer cive conduct by the employer.’ 

Section 8 (c) also wiped out the Wagner Board’s prohibition against 
the captive audience. Now, an employer may compel attendance at 
a meeting called to denounce a union, subject to certain limitations 
which do not impair the effectiveness of a captive audience address. 

Also, by the expressed terms of section 8 (c), noncoercive language 
may not be used as “evidence of an unfair labor practice.” This provi- 
sion is unique in the law in its prohibition of the use of language 
as evidence of the motive or the intent of some act or course of conduct 
under scrutiny. 


EFFECT OF EMPLOYER FREE SPEECH IN SOUTHERN TEXTILE COMMUNITIES 


Now, what I would like to emphasize is that while the employer 
may use “free speech” which would have little or no effect in a large 
steel mill or auto plant, the structure of southern textile communities 
often gives lethal effect to an employer’s expressions. 

A typic al mill town was described in detail in all the proc eedings 
which lead to the Board’s decision in Bibb Manufacturing Company 
(82 N. L. R. B. 338). I quote from this decision : 

* * * Porterdale remains in effect a “company town.” All its property, ex- 
cepting a railroad right-of-way and churches which the respondent donated to 
the various religious congregations, is owned by the respondent. All of Porter- 
dale’s utilities and public services excepting police protection and education, are 
controlled directly by the respondent. The municipal officers of Porterdale, includ- 
ing the mayor, are, like most other Porterdale inhabitants, employees of the 
respondent. By virtue of this dominant landlord-employer position, the re- 
spondent effectively controls the civic life of Porterdale. 

There are many mill towns in the South which fit the essentials of 
the Board’s description of Porterdale, and other communities which, 
while lacking some of the elements of control enjoyed by an employ er 
in a company-owned mill town, nevertheless allow for restraining of 
employee behavior beyond anything known in the vast metropolitan 
centers. This situation is characteristic of the communities in which 
textile workers live and earn their livelihoods. It is in this context 
that employer communication to employees must be examined, for it 
is a constitutional and political truism by now, that the meaning of 
words can be assessed only through knowledge of the circumstances 
in which they are uttered. 


DISTRIBUTION OF HATE LITERATURE DURING ORGANIZING CAMPAIGNS 


The Textile Workers Union of America has submitted to various 
congressional committees characteristic examples of hate and fear 
literature employers or their allies have heaped upon workers during 
organizational campaigns. Some of this material has been repro- 
duced in a Senate committee report cited at page 14 of the written 
statement which is not a part of the record. 

Additional and more current employer distributed hate literature 
is described in this statement. 

In the interest of time I will not refer to these despicable employer 
statements except to mention that the tactics of our largest textile 
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chain, Burlington Industries, as detailed in this statement, sets forth 
a propaganda. line which is the vilest and most despicable that we have 
yet experienced. 

We have encountered nothing like this before. 


NTIMENT IN SOUTH INVOKED AGAINST UNIONS 


Now, I will take another moment to bring to the attention of the 
committee, a typical example of the type of propaganda we are faced 
with in our organizational campaigns in the South. As I say, this 
is typical and not exceptional, The reason I selected is, for one, it 
is the latest piece of material that has come to my attention. It was 
distributed in connection with our organizational campaign at the 
Jefferson Mills, in Pulaski, Va. The election was held on May 1, 1958. 
Eligible to vote, 347 employees, voting for the union, 116, voting 
against the union, 207. 

I demonstrate this piece of literature also because it happens to be 
one of the larger pieces of literature that have ever been distributed 
in our organizational campaigns. 

The committee will note, and I say this is typical of the material 
that is submitted by employers and their allies in our organizational 
campaigns : 

The TUWA will benefit you by destroying all segregation in the South. 


This is at the top, first page. Now, turning to the second page, 
there is a picture of Walter Reuther handing a check to the head of 
the NAACP for $75,000, and the legend on the bottom of the page: 

Your $36 a year dues plus special assessments will provide even more money 
for the NAACP. 

Third page, facsimiles of the front page of various pamphlets and 
booklets that the labor movement has gotten out in support of the 
Supreme Courts decision desegregating the school systems of America. 

The next page is full of all the pictures that were available showing 


union meetings at which whites and Negroes were present and in 
attendance together, with a legend: 


The meetings of the CIO and its affiliates are never segregated. 
SUPREME COURT SCHOOL SEGREGATION DECISION 


Then, we have a report on the action taken by our organization at 
its convention in 1956, an action which I am proud of. We set forth 
in a resolution adopted by our convention that the decision of the 
United States Supreme Court on the school segregation issue is the 
law of the land and every American citizen must adhere to this deci- 
sion as a matter of sound law. 

This is the thing that is now being used against us throughout the 
South. We have committed the crime, according to southern textile 
employers, of accepting the law of the United States as being the 
law for all of us. 

Finally, they make the suggestion on the next page, by reproducing 
various newspaper stories, that some of our southern members have 
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resigned from the union as a result of this resolution, and wind up 


this document with the slogan: 


If you don’t want your children in an integrated school, if you don’t want 
your wife or daughter in mixed meetings, if you don’t want the textile unions 
New York bosses to integrate you, vote against the TWUA every chance you 
get. 

And “published and paid for,” in small letters “by the people who 
desire to preserve the southern way of life.” They don’t even have 
the courage or decency to put their own names on this. 

Senator McNamara (presiding pro tempore). Do you want to sub- 
mit this for the record so that it will be made a part of the record for 
reference only ? 

Mr. Wyte. Thank you. 

Senator McNamara. Very well. 

(The document referred to is to be found in the files of the sub- 
committee. ) 


TWIN THEME OF RACE HATE AND PLANT CLOSING 


Mr. Wyte. Southern employers and their allies have apparently 
concluded that the twin theme of race hate and plant closing consti- 
tutes the most effective double-barreled verbal blast against union 
organization. In this determination we must defer to their judgment. 
The TWUA’s campaign among several of Burlington’s southern 
plants did not succeed in organizing one of them. 

The distribution of anti-Semitic and anti-Negro propaganda dur- 
ing our Burlington campaign rebuts the common misconception that 
only backwoods southern companies are involved in this sort of un- 
civilized conduct. The fact is that Burlington is the largest single 
textile company in the United States. It employs approximately 
50,000 workers at about 100 plants in the United States; it also hi as 
plants overseas. Its securities are sold publicly on the New York 
Stock Exchange, and at the end of its last fiscal year, it showed sales 
of $671 million and total assets of $523 million. 


RACE HATRED LITERATURE AND PLANT CLOSING THREATS 


The triggering of blind hatreds provoked by racist literature and the 
paralyzing , fear of union affiliation produced by threats of plant clos- 
ing could not possibly be subsumed under the concept of “free speech.” 
Any realistic analysis of first amendment policy purposes must with- 
draw constitutional protection from written and verbal materials of 
the type we have examined. 

Nor does Taft-Hartley itself require immunizing employers from 
responsibility for the use of the twin fear and hate themes. We have 
seen how “predictions” and “prophecies” of plant closing became legal 
when the Board indulged fantasies to ignore the fact that such state- 
ments are threats within the meaning of section 8 (c). 

The bulk of racist literature used against unions is mi clearly 
threats within the meaning of 8 (c), but ample grounds are avail: ible 
to set aside any election in which they appear, since an ation will 
be set aside if surrounding circumstances prevent employees from 
registering a “free and untrammeled choice,” as the Board has held. 
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The NLRB has also stated that the “free speech” limitations of sec- 
tion 8 (c) imposes on finding unfair labor practices are inapplicable 
to expressions of views that interfere with “freedom of choice in an 
election.” 


INCOMPATIBILITY BETWEEN FREE ELECTION AND EXPLOITATION OF 
RACE ISSUES 


It recently appeared that the Board was beginning to recognize 
the incompatibility between a free election and the exploitation of race 
issues. 

In the Westinghouse Electric Corp. case, 119 NLRB No. 26, where 
the union involved filed objections to an election based —_ the dis- 
tribution of race literature, the Board dismissed these objections to 
the election on the ground that they were improperly filed, but Chair- 
man Leedom concurred in the result as to the—concurred in the result, 
and made this very interesting statement which gave encouragement 
to all of us who are involved in these southern union campaigns. He 
said: 

* * * The consequence of injecting the racial issue where racial prejudices 
are likely to exist, is to pit race against race and thereby distort a clear expres- 
sion of choice on the issue of unionism. Clearly, to draw the issues along these 
lines does not effectuate the policies of the act. The implications are far greater, 
in my opinion, than the reaches of the act, for they bespeak an assault upon the 
spirit of our Constitution. 

Implicit in these views would appear to be the recognition that race 
issue appeals to the darkest and ugliest regions of the mind negate the 
possibility of fair consideration of the pertinent issues in a representa- 
tion election. But in a case involving my organization, decided May 
5, 1958, the hope was dispelled that the Board or any of its members, 
would have achieved this fundamental understanding of the way 
racial issues operate on workers’ minds in rural southern areas. 


NLRB SEES NO THREAT TO FREE ELECTIONS IN APPEALS TO RACE PREJUDICE 


This case involved Sharney Hosiery Mills, in Madison, N. C. The 
union lost the election. The usual racist literature had been dis- 
tributed, and objections to the election were presented to the Board, 
but the Board dismissed the union’s objections, stating: 

* * * The petitioner concedes that there were no threats or promises, and it 
is not suggested that the employer misrepresented the petitioner’s position. We 
are asked, rather, to hold that the mere mention of the racial issue in an election 


campaign is per se improper and grounds for setting aside any and all elections 
where such might occur. 


We have not, in the past, attempted so to limit campaigning, but have relied 
on the good sense of the voters to evaluate the statements of the parties. We 
are satisfied that this is the better course and adhered to it in this case 

The devastating use to which employer “free speech” is put in 
southern communities contrasts sharply with the denial of means of 
communication to unions in these same localities. 


DENIALS OF MEANS OF COMMUNICATION TO UNIONS 


Later, in dealing with the “agency” provision of Taft-Hartley, we 
have set out the denial of means of communication to unions in the 
southern communities. We note how we were not permitted to hold 
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union meetings in one campaign in North Carolina in the YMCA, a 
theater in the community, various school facilities in the area, and 
auditorium in the courthouse. Nor is it uncommon in the union’s 
experience for newspapers to refuse our advertisements, and radio 
stations to deny radio time or censor our scripts. 

Hence, while a union which organizes in rural southern communi- 
ties may "pe barred from communicating the union message, southern 
textile employers have ready access to all the means of communication 
in the relevant communities. And from these communication sources, 
they can project those devastating expressions of opinion euphemis- 
tically called employer “free s speech.” 

Unless workers in unorganized situations are freed from the verbal 
and written license section 8 (c) of Taft-Hartley grants employers, it 
is difficult to conceive how they will ever be free to express an un- 
coerced decision on the matter of union affiliation. The evils against 
which the Wagner Act employer speech rules were directed is as 
prevalent today i in unorganized plants as they were when the Wagner 
Act was enacted. The W: agner Act employer speech rules furthered 
the national policy of encouraging collective bargaining. 

Taft-Hartley “free speech” disserves that national policy and 
many situations completely destroys it. Accordingly, a valid redress 
of the balance between employer and union strength requires the 
elimination of employer “free speech” from the National Labor Act 
and the recreation of employer speech rules in accordance with the 
principles established under the Wagner Act. 


EMPLOYER “AGENTS” UNDER WAGNER ACT AND UNDER TAFT-HARTLEY ACT 


The next point that we raise in connection with those Taft-Hartley 
provisions which have virtually stopped dead the organizing efforts of 
unions, is the one dealing with agency. 

Whereas the Wagner “Act defined an employer to include “any person 
acting in the interest of an employer, directly or indirectly,” the com- 
pt arable definition in section 2 (2) of the Taft-Hartley Act is limited 
to those third persons who are “acting as an agent of an employer, 
directly or indirectly * * *.” 

Under the Wagner Act, an employer was responsible for the activ- 
ities of third persons who violated employee rights guaranteed by the 
act if those third persons were “acting in the interest of an employer.’ 
It did not matter whether those third persons were technically agents 
of the employer. 

Under Taft-Hartley, all the elements of common law agency have 
to tie the employer and third persons who engage in union busting in 
order for the employer to be responsible for the acts of third persons 
in violation of self-organizational rights. As a result, we invariably 
now find all of the opinions, influences, the forces of the southern com- 
munities turned against us in an organizing campaign, and we not 
only have to carry on a campaign against the employer but against 
the citizens of the communities which are organized, the “volunteer’ 
groups which are organized, the business community which is organized 
against the union, the newspapers, the radio, all of these forces 
organized to campaign against the union. 


—— 
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LABOR UNION LICENSING ORDINANCES 


The “volunteers” also include the State and municipal officials who 
have enacted the scores of antiunion licensing ordinances throughout 
the South. For example, concurrent with our organizing campaign 
at several of the Burlington Industries plants, licensing ordinances 
were passed in some communities where the plants were located. 

This committee is undoubtedly familiar with these ordinances. 
They typically prohibit solicitation for membership in an organization 
which requires the payment of membership dues or fees without the 
receipt of a license to solicit membership, and the power to grant or 
deny such a license frequently resides in the unlimited discretion of 
some public official. This unlimited discretion is sometimes coupled 
with substantial and even prohibitive fee requirements, such as 
licensing the organizer to pay a fee of $100 for every member whom 
he signs up into the union. 


ANTIUNION ACTIVITIES OF “VOLUNTEERS” 


One of the principal tasks assigned to “volunteers” arises from the 
fact that an employer can overstep the mark and violate Taft-Hartley. 
The “volunteers” therefore are called upon to take up the antiunion 
cudgels at the point where an employer has gone as far as he can 
lawfully go. 

The degree of employer control over these third persons, their 
unanimity 7 of purpose and behavior in executing their respective union- 
busting missions, their frequent possession ‘of information within 
the pec’ culiar knowledge of the employer, all belie their alleged ‘“vol- 
unteer” status. And ‘yet it is precisely that “volunteer” status which 
assures for them in rural southern communities complete freedom to 
deprive workers of the freedom to engage in concerted activities for 
the purpose of collective bargaining. Until this freedom of volun- 
teers is curbed, the purported freedom to join unions will remain 
nonexistent for millions of workers. A real possibility of organizing 
workers in rural southern towns would once again come into existence 
if the prohibitions of the act extended to “any person acting in the 
interest of an employer, directly or indirectly,” as under the Wagner 


Act. 


INTERFERENCE WITH RIGHTS GUARANTEED BY TAFT-HARTLEY ACT 


Now, time does not permit me to touch on many more of the points, 
or much more of the statement which has been submitted, but I would 
like to draw the attention of the committee, at page 38, to the effect 
that: 


Organizational rights for millions of workers, particularly those in rural 
southern areas, may never become realizable unless section 8 (a) (1) viola- 
tions are promptly enjoined— 
violations by interference with the rights guaranteed by the act. 

This committee has before it the statisties with respect. to the delays 
in obtaining redress in event of a violation of law, and we contend 
that an employer cannot suffer any permanent harm through being 
enjoined, pending disposition of the full merits at a hearing, from 
threatening to close his plant, threatening workers, soliciting with- 
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drawals from the union, inciting violence and the host of other un- 
lawful acts presently committed with impunity. 

On the other hand, the present failure to provide immediate relief 
from these unlawful acts very often results in the infanticide of 
incipient labor organizations. Board orders following the current 
time sequences practically never resurrect a destroyed organizational 
campaign, nor remedy the permanent harm done the union. 

We do have a provision in the act compelling the Board to issue 
a mandatory injunction in a secondary boycott case. We do have a 
provision in the act which compels the Board to give priority to any 
charge against the union for participating allegedly in a secondary 
boycott. 


NLRB DECISIONS MUST BE PROMPT TO GIVE EFFECTIVE RELIEF 


Now, I say to you gentlemen that a remedy which comes 2 or 3 
years after the event in an organizational campaign is futile. When 
an employee is discharged at ‘the outset of a union ‘ampaign and is 
set out as an example of what happens to people who join the union, 
if the Board could move in at that time and conduct an investigation, 

conduct a hearing, and come out with a remedy daring the course 
of the organizational campaign, we would have a me: aningful remedy. 

But w hen the Board decides 2 or 3 years later, by which time the 
union organizational campaign has disappeared, that the particular 
employee has to be reinstated with back pay because he was dis- 
charged for union activities, this is nothing more than an autopsy, 
gentlemen, and not a remedy. 

The previously described union-busting weapons licensed by Taft- 
Hartley require adequate time in which ‘to exert their full effective- 
ness. The amendments to Taft-Hartley and Board interpretations 

regarding representation procedures together provide employers with 
all the time needed to mount antiunion 1 offenses in the most devastat- 
ing sequences. 

The Wagner Act draftsmen and the Wagner Act Board realized 
that speed in handling representation matters was as important in 
protecting the organizational rights of workers as any other phase 
of the act. Section 9 (c) of the Wagner Act authorized the Board 
“to take a secret ballot of employees or utilize any other suitable 
method to ascertain such representatives.” This broadly discretion- 

ary language permitted the Wagner Board to institute the prehearing 
election, one of the most useful administrative devices for a speedy 
determination of representation claims. 


ELIMINATION OF PREHEARING ELECTIONS 


Elimination of the prehearing election was posed by Senator Morse, 
who attacked the conference report proposing the elimination of the 
prehearing election, with these words: 


There has been a great saving of time and, incidentally, a great saving of 
money for all concerned by these prehearing elections. I think it is most un- 
fortunate, Mr. President, that the provision for prehearing elections has been 
stricken from the conference report. I think that is a step backward. I think 
that is another hindrance to collective bargaining. I think it provides another 
positive delay of early certification. It is going again to impede effective organi- 
zational drives on the part of a union. It plays into the hands of employers who 
wish to resort to dilatory tactics. If the union’s claim to majority representation 
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is disclosed by the election to be unsupported, the employer is promptly relieved of 
any uncertainty by the immediate dismissal of the petition without the delay, 
expense, and harassment of a hearing. Under the conference amendment, how- 
ever, the election will always have to be delayed until after the hearing, the 
Board action, sometimes many months later, even though there is no reason why 
an immediate election cannot be held, except refusal of a recalcitrant employer or 
union desiring delay to consent. 

Senator Morse’s prediction that abolition of the prehearing election 
would “impede effective organizational drives on the part of a union’ 
proved true. He accurately noted that the change “plays into the 
hands of employers who wish to resort to dilatory tactics.” 


PREHEARING ELECTION PROHIBITED BY TAFT-HARTLEY ACT 


Under section 9 (c) (1) of Taft-Hartley, a party to a representation 
roceeding is entitled to a hearing in every case, before an election will 
ordered. Unless the parties consent to an election without a hear- 
ing, a record at a hearing must be made and forwarded to Washington 
for disposition irrespective of the complexity, simplicity, or even non- 
existence of issues requiring determination before an election. 
Many thousands of unorganized textile workers would undoubtedly 
have become members of the Textile Workers Union of America if the 
union’s claim to recognition had been followed by a prehearing elec- 


tion. Thesame is undoubtedly true of thousands and perhaps millions 
of unorganized workers in other industries. 


ADVANTAGES TO EMPLOYERS UNDER TAFT-HARTLEY ACT PROCEDURES 


Once the union goes into a campaign and determines that it has 
a majority and has reached the climax of its organizing drive, it files 
the petition, and a hearing must be held, and the skilled employer at- 
torneys, skilled in labor relations and the proceedings before the Board, 
have many devices at their fingertips for delays. They can stall on 
the hearing, they can raise unit issues, they can raise issues as to who 
is eligible to vote and who is not eligible to vote. They can sit down 
and carry on a hearing for days on end, and build up a tremendous 
record, which will take weeks and months before the Board can go 
through them. 

On the other hand, sometimes the unions decide to anticipate this 
particular tactic of an employer, so instead of petitioning for an elec- 
tion when they are rei ady for an election, the union will petition for an 
election about 3 or 4 months before they are ready for an election, 
anticipating that proceedings before the Board will take 3 to 4 months 
and will be ordered in 3 or 4 months. 

The employer usually knows that the union is not ready for an elec- 
tion under those circumstances, and the union again 1s caught off 
balance, because under such circumstances the employer walks in to 
the Board and consents to an election, so the petitioning union never 
knows when it files a petition before the Board whether or not it will 
be faced with an election within 2 or 3 weeks or 4 or 5 or 6 months. 

Gentlemen, you have particips ated in election campaigns yourselves, 
and you know how difficult it is to build up a campaign based upon 
lack of knowledge as to whether the climax of your campaign will 


come in January or will come in July, and this is the problem that most 
unions have to face. 
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EXAMPLES OF DILATORY TACTICS OF EMPLOYERS 


The statement which is now in the record sets forth a number of 
instances of these employer dilatory tactics. 

Let me refer to just one. 

The Textile Workers Union’s petition for an election among the 
employees of the Cherokee Textile Mills, in Tennessee, resulted in a 
decision of the Board (at 117 N. L. R. B. 350). An examination of 
that decision reflects how the company managed to delay an election 
until February 28, 1957, in a case instituted by a petition filed on 
October 8, 1956. In that case, the Board rejected the employer’s con- 
tention that an aviator whose sole duty was to fly company officials 
throughout the country belonged in the production and maintenance 
unit, and that trainees in certain departments were not properly in 
the unit, because they were graduates of a 4-year course in college who 
became supervisors after a probationary period. Yet, the employer 
in this case presented as an issue before the Board and litigated at a 
hearing the point that these people should be included in the unit, and 
as a result of these contentions, and others, they succeeded in delaying 
a Board decision these many months. 

We say that the Taft-Hartley Act should be amended so as to rein- 
state the Wagner Board’s practice of conducting prehearing elections. 
We are heartened by Chairman Leedom’s favorable disposition toward 
legislation reinstituting prehearing elections. 


OTHER CHANGES IN TAFT-HARTLEY ACT PROCEDURES TO REDUCE DELAY 


In his appearance before this subcommittee on May 13, 1958, he also 
noted that there are “quite a few cases” where a hearing is requested as 
a means of delay only. 

We urge Chairman Leedom to make positive pr oposals in this area 
and to work through the difficulties he expressed in connection with 
making the regional director the effective end point in representation 
cases. 

Express statutory support should also be given for card check 
certifications and other informal means of establishing majority 
status. Statutory recognition of informal procedures is required by 
the current rule which wrongly assumes that an employer should 
generally be bound by no major rity mandate other than that established 
by a Board certification. Consideration should also be given to an 
amendment which would authorize regional directors to ‘direct. elec- 
tions and make findings of appropri iate bargaining units subject only 
to a limited right of appeal to the National Labor Relations Board. 

Now, just a minute or two to conclude: 


PROBLEMS OF ORGANIZING 


My statement has briefly sketched the problems of organizing in 
southern communities where the employer controls not only the jobs 
but often also the business, religious, and civic forces in the community 
that can be conscripted into an antiunion campaign. Election de- 
feats in such communities rarely surprise experienced union officials. 
Quite to the contrary, they are most often surpr ised that a significant 
minority of workers survive the antiunion campaign with the ‘strength 
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to vote “Yes.” Can the plight of the unorganized worker be mini- 
mized because some workers feel free to vote for union organization ? 

Wethink not. Liberty for the brave and the fearless is the boast of 
a totalitarian state, not of a democracy. Our dedication is to freedom 
for the man of average moral resources, and our institutions claim to 
guarantee for him the greatest exercise of free choice consistent with 
social welfare. 

The Wagner Act was not created to open a road to collective bar- 
gaining—that road had existed for centuries before—but rather to 
shorten it by clearing the obstructions of employer resistance. By 
1947 union organizing began to challenge employer predominance in 
the South, and the day of equality was a less-distant vision. The en- 
actment of Taft-Hartley on the false assumption that the balance had 
already tipped everywhere in favor of unions has turned back the 
organizational tide for a decade. 


LEGAL GUARANTIES REQUIRED 


Congress is once again focusing on aspects of union strength and 
proposals to limit the exercise of union power. Once again “the de- 
bate ignores the legal guaranties required to support the organiza- 
tional ‘aspirations of millions of workers. 

I have proposed only those minimal reforms that suggest themselves 
from a description of southern organizing. Abolition of employer 
“free speech,” blocking the agency loophole, mandatory injunctions 
against unfair labor practices, and the speedy determination of rep- 
resentation claims, would create a new impetus for organizing activity. 
The absence of these corrective features from all current major labor 
proposals maintains the unorganized worker in the role of forgotten 
man in labor relations. 

Thank you very much for your time and courtesy, Mr. Chairman. 

Senator McNamara. Thank you, Mr. Wyle. I assume you want 
that sts itement published ¢ ompletely. 

Mr. Wyte. I have asked that it be included in the record, and my 
request has been granted. 

Senator McNamara. That is already taken care of, then. Thank 
you. 

TIGHTENING UP FREE SPEECH SECTION 


We are very much interested, I am sure, in the literature used in con- 
nection with the Burlington organization campaign. I assume that 
you feel that this material was inspired and financed by the employer. 
Tf this is so, do you have specific legislative language in mind which 
would forbid the use of such m: terial, language to tighten up this 
free speech section which you complain of / 

It would be helpful to this subcommittee if you could suggest some 
language. Of course, you do not have to do it at the moment. 

Mr. Wyte. I understand, Senator, but I would like to make this 
observation : 

THE WESTINGHOUSE CASE 
In the Westinghouse case, Chairman Leedom, of the Board, indi- 


cated that this kind of propaganda was objectionable, and of course 
despite the free speech provision of the Taft-Hartley law, this does 
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not impose any restrictions on the Board’s behavior in representation 
cases. 
co other words, even though the employer may have so-called free 
ch, which is far in excess of the free speech guaranteed by the 

Constitetion; that does not permit him to walk into an NLRB hearing 
booth and make a speech. The Board can regulate and control its 
own election procedures, and it does not have to be an unfair labor 
practice to be objectionable. 

If workers had not been properly informed of the day and place 
of the election, this is not an unfair labor practice, but the Board will 
set aside an election. 

If a hurricane should strike during the day of the election and you 
do not get a representative showing of workers, this is not an unfair 
labor practice, but the Board says, as a result of this action the workers 
did not really have a fair opportunity to make their choice. 

So, in the Westinghouse case, Chairman Leedom indicated that he 
was beginning to wonder whether or not the introduction of this race- 
hate campaign literature by employers properly belongs in a repre- 
sentation election campaign, and whether or not this ‘ty pe of issue 
properly interferes with the free choice of the workers in an election 
of this kind. 

We had hoped, when we filed our objections in the Sharney Mills 
case, that the Board would follow the indications made by Chairman 
Leedom and set aside an election in which the employers have done this. 


BOARD DETERMINATION OF COERCION 


Now, I think that—all we ask is that you go back to the language 
of the W agner Act itself and permit the Board to make a judgment 
as to whether or not this kind of expression, whether it be oral or 
in writing, does in fact coerce employees, does contain a threat, and 
does in fact put pressure on the employees, because this whole con- 
cept of free speech, a man sitting on one side of the table, and an 
employee sitting on one side of “the table, and a union supporter 
sitting on the other side of the table, and exchanging opinions about 
unionization, is a beautiful dream when it comes to the southern tex- 
tile communities. 

In the first place, you have the pressure, the economic pressure on 
an employee. He is not ready to get into an argument with his boss 
about unionism, particularly when his boss can fire him if he doesn’t 
like what he says. This is not a situation where you have a free 
exchange at the market place. You have economic coercive pressures 
merely “because of the relationship itself, and I think that the man 
who wrote the free speech provision of the Taft- ‘Hartley law must 
have come from the big cities. I think a worker in New York City 
who gets into an argument with his boss can tell him off, and if the 
boss does not like it, he can get a job just around the corner. But 
in these southern textile communities, when a man loses his job, he 
not only loses his job, he usually loses his home in this community, 
and he has to leave the community and break his ties with his 
relatives and friends, a very serious thing for a southern textile 
employee to lose his job, and they hesitate before they get into any 
differences of opinion with their employers, and accept the employers 
opinion as their guide in their conduct and behavior, and this is the 
problem that we ‘have in these southern communities. 
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REPEAL OF TAFT-HARTLEY FREE-SPEECH SECTION 


Senator McNamara. Now, I ask you a question: 

Do you have any specific 4 es You apparently do not have 
any specific language, either from the W agner Act or new language 
to be added at this time. Is that your conclusion ? 

Mr. Wyte. That is right. My proposal is that we repeal the sec- 
tion dealing with free speech in the Taft-Hartley law and permit 
the statute to be retained as it was under the W agner Act in this 
particular area. 

Senator McNamara. Substitute -_ language of the Wagner Act? 

Mr. Wyte. I don’t think there was any ‘language there. This was 
just added, so all we would say is eat this “section 8 (c). 

Senator McNamara. You did not make that very clear in your 
presentation. This could probably help. 

Mr. Wyte. I appreciate the opportunity to do that. 

Senator McNamara. There seems to be some question in the minds 
of some of the members of the Senate as to who brought the race 
issue into the organization drive in the South. 

Now, you apparently charge that this is solely the act of the em- 
ployer. There are people who believe that the unions who attempted 
to organize the South were carrying on a campaign for civil rights 
at the same time they were carrying out an organizing campaign. 

The subcommittee is in a position of having some ‘question about 
that. 

Can you go any further in supporting your contention that this 


was raised by the employer and is not equally chargeable to one side 
as the other? 


“HATE” LITERATURE IN ORGANIZING CAMPAIGNS 


Mr. Wyre. My statement contains various documents distributed 
at plant gates by the employers or their agents, demonstrating the 
use of this race-hate literature in the various sampaigns that we have 
participated in. 

We have also submitted material of this nature to other subcommit- 
tees of this committee, which is already in the record. 

I can speak for my own union and say that we have never used 
the race issue as a campaign issue. We would be out of our heads 
if we did, in the South. I think that we have taken a four-square 
position at our 1956 convention in which we declared that, regardless 
of our personal opinions on the issue of segregation and the school 
system, we believe that the Supreme Court’s decision is now the law 
of the land, and must be obeyed, and that has been used against us 
by the employers and quoted copiously in all the southern news- 
papers. 

But as far as I know, Senator, there is not a single union that has 
introduced this race issue in its campaign in the South. 

Senator McNamara. Well, it is almost impossible to get aw ay from 
it, no matter which side you are on. In an organizing campaign, you 
are dealing with human beings. All of these emotional problems 
come out, and I guess, understandably. But as you point out here, 
the employer has used this thing to dev elop a hate campaign against 
the union, and I think you made that point very clear. 
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Senator Yarborough, do you have any questions ? 

Senator YarsoroueH. No questions. 

Senator McNamara. Senator Cooper, you go right ahead. 

Senator Coorer. May I take the time of the subcommittee / 

Senator McNamara. We want you to take up the time. We appre- 
ciate the fact that while you are not a member of the subcommittee, 
you are a member of the Committee on Labor and Public Welfare. 
And I am sure that it will be helpful to the committee if at that level 
other members of the committee are familiar with what is going on. 

We are glad you are here and want you to go into this matter with 
us. 

Senator Coorer. Senator McNamara, I appreciate very much your 
courtesy to me in the times I have been attending these hearings. 
I am trying to attend them because I am very muc h interested in the 
subject of the hearings. 

I would like to say to you that while I have missed part of the 
statement, I read quickly through it and caught up with the speaker, 
and have been very much inter ested. 

Your evidence is well documented and well ordered and discloses 
your profound knowledge of this subject, a knowledge which I do 
not share, I am sorry to say, and wish that I did. 


“REPUBLICAN-CONTROLLED NLRB” 


But, because you do have such a knowledge of the subject, and 
because of the fact that you have argued and ‘reasoned on the point, 
I must say that I feel sure that you want this to be in a very accu- 

rate context, and I do not want to get any politics into this, but I 
have felt that it was not in the entire ‘spirit of your statement to have 
the many references saying “Republican- controlled NLRB.” 

Now, I assume that ‘there are provisions of the act upon which 
they decide these cases and make their judgments in their quasi- 
judicial status. 

I like to assume in this country that such men act judicially and 
in accordance with their judgment and the law, and I was rather 
disappointed when I noted your references on that score. 


COMPLAINTS AGAINST PRESENT BOARD 


Mr. Wve. Well, we do have definite complaints about the present 
Board. We do think that they do not administer justice with an 
equal hand, and the fact is that all five members of the Board are 
now Republican appointees, and Board policies have changed and 
attitudes have changed toward the various issues which come before 
the Board. 

One example, Senator, came to my attention just a few days ago. 
The Board has a policy now that if a union agrees in a collective- 
bargaining agreement not to represent additional employees of this 
employer, ‘they will be bound by that agreement. 

Now, this was not a policy of the old Board, which took the posi- 
tion that an agreement cannot frustrate the rights of workers to join 
a union, so that they are now giving sanction to these agreements 
where they are contained. 


————— 
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Now, I have no quarrel with that deviation. It may be based on 
sound judgment. 

On the other hand, the Board has taken the position that where 
unions agree with each other not to raid another union, where they 
agree that—— 

Senator Cooper. I cannot argue every specific statement that is 
made, 

Mr. Wyte. All right. 

Senator Cooper. I simply say that in view of the very well docu- 
mented character of the statement, I dislike to believe, unless you 
have definite evidence to the contrary, that the Board, the appointed 
Board, acts other than judicially, and the same kind of complaint 
you raise used to be made against boards which were appointed by 
another party. 

That is beyond the point. 

Now, you have stated another question, and I would just like to 
have the facts on this. 


UNION STRENGTH COMPARED—1947 AND TODAY 


You said since 1947 you have compared or contrasted the scope of 
organization before 1947 and since 1947. Do you have figures to 
show what union strength was in 1947 and what it is today? 

Mr. Wyte. Ido, roughly. I can approximate it. 

Senator Coorer. What are those figures / 

Mr. Wyte. My union represented 450,000 workers in 1957. Today 
we have less than 200,000 members. 

Now, in all fairness, this is not due solely to the Taft-Hartley law 
and difficulties of organization. There have been many cases of plant 
contractions in the ‘industry, but I have cited and I have supple- 
mented my written statement by citing our experience in the last 2 
years. We have spent close to $4 million on organizing in the last 
2 years, and we have succeeded in organizing 1 ‘plant in the South, 
and when that plant was organized, the employer closed it and sold 
the machinery at auction. He had previously threatened if the work- 
ers voted for a union, he would close the plant, and he did. 

Now, getting back to the question of the attitude of the Board 

Senator McNamara. Before you get back to that, will the Senator 
yield ? 

Senator Cooper. The question of the total number of organized 
labor men who are now organized in unions today, the total number 
in 1957 is what I would like to have. 

Mr. Wyte. The total in all of the unions ? 

Senator Coorer. Yes. 

Mr. Wyte. I would say it is about the same, about the same num- 
ber, despite the fact that there has i an increase in the working 
force. But I also point out that, as I did in the introduction to my 
statement, that the well-organized unions, that is, the unions that 
have pretty much organized ‘the industr y, have not been hurt so badly, 
by the organizing provisions. For example, the Automobile Work- 
ers don’t have the same problems in organizing a plant of General 
Motors down South as the Textile Workers have. 
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PROBLEM FACING WEAK UNIONS 


The tragedy of the Taft-Hartley law is that it is directed with a 
picture of powerful unions before them, and in my opinion Congress 
has lost sight of the fact that there are still hundreds of weak, strug- 
gling unions in this country, who have not been able to effectuate the 
purposes of collective bargaining and bring their benefits to the or- 
ganized union workers in ‘America. If you will check the figures on 
the weaker unions, you will find that they have been going backward 
and not forward, under the Taft-Hartiey law, whereas under the 
Wagner Act they were making progress. 

Senator McNamara. Would the Senator yield for a question? 

Senator Coorzr. Yes. 


EFFECT OF AUTOMATION 


Senator McNamara. Does automation enter into this reduction in 
numbers; is that a factor? 

Mr. Wve. Yes, that is a factor. 

Senator McNamara. To what degree do you think it enters? 

Mr. Wyte. It is very hard to draw an exact figure. We do know, 
for example, that in our industry the looms used in a particular plant 
have become more automatic and require less attention, and there are 
more looms being assigned to a particular worker. 

Now, I think, in this connection, it is interesting to make this ob- 
servation: When a mill has, let us say, a hundred weavers, and the 
employer introduces new equipment and new machinery which re- 
quires a curtailment of the force to 50, the union offic ials frequently 
recognize the merits of the company’s proposal, in the light of tech- 
nological advances, but it is a very difficult thing to accept this con- 
cept ‘and present it to a weaver who is going to lose his job. You have 
a local union meeting, and in the small textile communities, they are 
either relatives or neighbors of each other, and even the 50 of the 100 
who keep their jobs find it difficult to vote to accept a contract pro- 
posal which will deprive half of the working force of their jobs. 


REFERENDA ON UNPOPULAR DECISIONS 


I note that one of the proposals before this subcommittee is that 
a rank and file, the trade union local voted on these issues, and that a 
responsible union official who, recognizing the realities of the tech- 
nological advances, advocates acceptance of a proposal to curtail the 
work force, in the light of technological changes, if he had to stand 
up before a referendum vote every time he advocates an unpopular 
course, he would not be a union official ver y long. 

I think union officials are very much like legisl: ators. They some- 
times have to take a position on the basis of w hat they think is right, 
and not what they think is popular. 

Under those circumstances, the proposal for a referendum on all 
these issues would create chaos. 

Senator Coorrer. I would like to put in the record this statement 
which appeared in the AFL-CIO News, May 10, 1958, an editorial 
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entitled, “Issue In Senate.” I can put the whole editorial in so it 
won't be out of context, but I do quote this paragraph: 
The campaign issue approach to labor legislation will, if successful, uproot 


the stable labor-management relations of the past decade and create a disastrous 
atmosphere of chaos and unrest. 


I just use that to point up the action that has ensued since 1947. 

Senator McNamara. That will be included in the record at this 
point without objection. 

(The editorial referred to follows :) 


{AFL-CIO News, Washington, D. C., Saturday, May 10, 1958] 
THE ISSUE IN THE SENATE 

As the Senate Labor Committee sifts through the various bills designed to 
“reform” the labor movement two facts become self-evident : 

A handful of Senators led by Senator William F. Knowland (Republican of 
California) are primarily interested in fashioning what they conceive to be a 
payoff issue in the 1958 elections. 

A group of Senators with a genuine working knowledge of labor-management 
relations are concerned with fashioning laws designed to help eliminate the 


abuses that have cropped up in a handful of cases dealt with by the McClellan 
committee. 


The campaign-issue approach to labor legislation will, if successful, uproot 
the stable labor-management relations of the past decade and create a dis- 
astrous atmosphere of chaos and unrest. 

This the country cannot afford. 

The AFL-CIO is concerned with the elimination of abuses in labor-manage- 
ment relations and is supporting legislation designed to achieve this end. 

The question before the committee, and ultimately the Senate, is whether 
stable labor-management relations conducted by responsible trade unions and 
employers has a higher priority than Knowland’s campaign to be elected Gov- 
ernor of California. 


NO DISCRIMINATION IN TEXTILE UNION 


Senator Coorrr. I was very interested in this discussion of the 
question before us. First, let me introduce a document. You spoke 
also of the material used in the South on the race issue. Let me say 
that I agree with you that it is reprehensible. I ask you this, not 
because I have any information to the contrary, but simply for the 
record. 

In the practices of your union, is there full opportunity for em- 
ployment for every person, regardless of their race or color? 

Mr. Wyte. No, there is not full opportunity for employment in the 
southern—— 

Senator Cooper. I mean as far as the union is concerned. Is there 
any discrimination on the part of the union ? 

Mr. Wyte. All persons who work in a textile mill are eligible for 
full membership in our organization. 

Senator Cooper. I know they are eligible, but do you take them? 

Mr. Wyte. Yes. 

Senator Coorer. How about in the South ? 

Mr. Wyte. Oh, yes, we take them in. Every person working in a 
textile mill is eligible for membership and accepted for members! Lip. 

Senator Coorrer. One other thing. I don’t want to take up too much 
of the committee’s time, but in your discussion of this 8 (c), you 
know, again in 1954, when I happened not to be a member of the com- 


25738—58——-71 
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mittee, upon recommendation of President Eisenhower, the committee 
actually voted out an amendment to 8 (c), saying, that the Board 
shall not base any finding of unfair labor practices or coercion on any 
statement, either written or oral, if such statement contains, under all 
these circumstances, no threat, "expressed or implied, of reprisal or 
force, expressed or implied. 

I think you will agree with me that the important words in that are 
“Under all circumstances.” 


FREE SPEECH RULE NOT APPLICABLE IN REPRESENTATION 


Mr. Wyte. That is right. It also has one decided disadvantage, 
and one objectionable feature. As the law is presently written, the 
free-speech provision, and I use the word advisedly, is applicable to 
unfair labor practices only. I have indicated to this committee that 
the same rule does not apply to representation cases, because the Board 
should be free to decide for itself whether a free election was con- 
ducted. Under this amendment, it would be applicable to representa- 
tion cases as well as to unfair labor practice cases and take out of the 
discretion of the Board the determination as to whether the conduct of 
the Board was proper or improper. To that extent, it is objectionable. 

Senator Coorrr. I understand that, but it did modify 8 (c) to the 
extent that it made it possible to consider all the circumstances. 

Mr. Wrte. It modified that. In one respect, it was a favorable 
modification. In another respect, it was an unfavorable modification. 
I would say that if I had a choice of operating under the present or 
under the proposed amendment, I would take the present statute, be- 
cause I think the object tionable features are greater than the favor- 
able features. 

“TOTALITY OF CONDUCT” DOCTRINE 


Senator Coorrr. Again that would be a long discussion, and very 
difficult. I understand that. 

In your brief here, you have a great deal based on what you quote as 

a “totality of conduct” doctrine. Certainly this amendment which I 
a suggested would embrace a totality of conduct. 

Mr. Wyte. That does embrace the totality of conduct principle. 

Senator Coorer. Again I note that before 1947, there had been a 
decision by the Supreme Court of the United States. I know you are 
familiar with that. One was in the Supreme fey the VLRB v. the 
Virginia Electric and Power Company (314 U.S. 469; 62 Sup. Ct. 
344; 1941), and also a United States Court of ot holding in which 
Judge Bazelon gave the opinion that there must be a protection of 
free speech to the employer, but there was the problem of balancing 
whether or not that protection of free speech was used in such a way 
that there would be a threat to labor. 


RIGHT OF EMPLOYER TO DISCUSS ISSUES 


Now, do you grant under the first amendment the right of the 
employer to discuss issues ? 

Mr. Wyte. Certainly. 

Senator Coorrr. Do you <g | them any right at all? 

Mr. Wyte. Certainly Ido. JI think his r ights have been adequately 
protected by the courts. My complaint is that this so-called free 
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speech amendment goes beyond the court’s protection. The courts 
are always available to protect the employer. 

Senator Coorrr. The constitutionality of 8 (c) has not been 
questioned ¢ 

Mr. Wyte. No, it is not unconstitutional, but I say that free speech, 
as guaranteed by the Constitution, is protected by the courts without 
8 (c). 8 (c) goes beyond constitutional protection. You cited sev- 
eral cases. 

Senator Coorrr. I would say I am arguing this academically and 
theoretically, because I, myself, would like to see a revision of 8 (c), 
but I was just interested in learning what your idea is of free speech. 


PICK MANUFACTURING CASE 


Mr. Wyte. Yes; I appreciate your interest. I think it is an interest- 
ing point, but in connection with your interest, I would like to just 
take a minute to quote from the decision in the case of VZRB vy. 
Pick Manufacturing Company, where the court of appeals said, and I 
think this might really set forth my views: 


The president of the respondent company may have the right to make the state- 
ment he made under his constitutional right of free speech, but he cannot deny 
that his statement was coercive, intimidating, and interfering in its effect. The 
right of free speech is not absolute. No one can prohibit the right of Mr. Pick 
to speak his views, but if he speaks them, he takes the consequences of his having 
spoken, just as one does if he speaks slanderously of another. As Justice Holmes 
once said, the right of free speech does not give one the right to yell “fire” in a 
crowded theater. Free speech does not mean license to speak without restraint. 
As the statement of President Pick and the many acts and statements of his 
assistant superintendent, Juspin, were clearly intimidations. 


The citation for that is volume 135, Federal Supplement, page 329, 
seventh circuit. 

In other words, Senator, it seems to me that if a highwayman comes 
and meets you on the road and sticks a gun in your ribs and says, “Your 
money or your life,” and he is apprehended and placed on trial, he can’t 
very well argue that his statement is constitutionally protected and 
can’t be used as evidence of his intentions. 

Senator Coorrr. I have no doubt about that at all. 

Mr. Wyte. That is what we are getting at. I am afraid that 8 (c) 
does that very thing. It introduces a very unique and novel rule of 
evidence that the words of an employer can’t be used. 


CONSTITUTIONALITY OF SECTION 8 (C) OF TAFT-HARTLEY ACT 


Senator Coorrr. I’m not arguing about 8 (c). I voted for the revi- 
sion and would vote for it again. I’m not arguing for it. I would 
support a revision. But it is a fact that its constitutionality has not 
been tested nor has it been said that it is unconstitutional. The courts, 
I think, could determine whether or not it is an actual threat. 

Mr. Wyte. I have never claimed it is unconstitutional. I say it is 
ill-advised and frustrates organization. I think that 8 (c) is the most 
devastating provision in the act with respect to impeding and hamper- 
ing labor organization in the South. I think if I have to point to any 
particular provision in the act which has halted organization in 
America, it is 8 (c) and the way it is used by employers. If it is still 
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the pote poten of Congress to encourage collective bargaining, they 
ought to take another look at 8 (c). 

enator Cooper. I have one other question that is again purely 
academic. That is upon your recommendation with regard to that 
section which I assume deals with the agency. 


PROBLEM OF AGENCY 

Mr. Wrtz. Yes, sir. 

Senator Coorzr. Now, I have no doubt at all that in many places, 
and I assume that you have given an example in the South, there are 
public bodies, and I doubt if it is alone in the South, but I am sure 
it is all over the country, that take an antiunion position. How do 
you get around the legal theory? I should say that a man or a com- 
pany, an individual, whether he is of management or labor, or in 
fact any individual, should not be charged with the act of another per- 
son or agency with whom he has no connection or for whom he is 
not responsible. How do you approach that from a matter of judg- 
ment, constitutionally ? 

Mr. Wyte. I would like to quote from Shakespeare, Richard IT: 

Bolingbroke, fearing the consequence of commanding the death of the king, 


rather than direct the act, therefore mused aloud, ‘“‘Have I no friend who will 
rid me of this living fear?” And volunteers were not lacking, and the deed was 


done. 

Senator Coorer. Suppose in the city there is a company ; you haven’t 
gotaunion. Youtrytoorganizeaunion. People have views on this 
subject. They may have convictions; they may hold wrong views. 
I think in a lot of instances they are wrong views, but they state those 
views. Would you cut them off from stating their views even though 
they are wrong from your viewpoint? 


INDUCEMENTS TO MOVEMENT OF INDUSTRIES 


Mr. Wyte. Again, I don’t think we ought to go to either extreme. 
Now, there are cases, for example, under present law. I cite them 
in my statement, where the community raised a bond issue to finance 
the movement of a textile plant from the North to the South. The 
community had an interest in maintaining this plant, and one of the 
assurances they gave this employer was that they would—he would 
be free of unionization. When the union came in, the people in the 
community, the civic leaders and the civic officials, felt that they had 
a responsibility to kick the union out, and they carried on an antiunion 
campaign. Now, they had a direct interest in unionization of the 
plant. As presently written, the Taft-Hartley law imposes no re- 
strictions or limitations on them. 


RULE UNDER WAGNER ACT 


Under the Wagner Act, we have a sound rule. We say if these 
people are acting in the interest of the employer and interfering with 
the rights of the employees in the interest of the employer, the Board 
could reach them. Under that definition, you will find that the 
Board has rendered just a few decisions which reached to these so- 
called third parties. It was only when the evidence was clear that 
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they were actually acting on behalf of and in the interest of the em- 
ployer, without, of course, trying to prove the common-law concept 
of agency 

Senator Cooper. I have no question at all whether there is proof, 
whether direct or circumstantial, that they are acting in the interests 
of the employer, with his knowledge, with his direction, and with 
some connection. My question, and [ don’t think you understand me 
very clearly, is where there is no such proven case, do you hold that 


these people, even though their views are wrong, can’t state their 
views ? 





COMMON-LAW RULES OF AGENCY UNDER TAFT-HARTLEY 


Mr. Wyte. Senator, I think the issue is just what proof is necessary 
to establish the tie-in. Under the present Taft-Hartley law, you have 
to apply the common-law rules of agency. 

Senator Coorrr. That is right. 

Mr. Wyte. Whereas, under the Wagner Act, the Board was free to 
use its own judgment as to what the through relationship was subject 
to review by the courts. All we are saying is, go back to the old Wagner 
Act law and determination as to the necessary proof required to 
establish a relationship. 

Senator Cooper. I take it your position will be, then, you don’t need 


the law if there can be established a relationship and review by the 
courts / 


Mr. Wyte. Certainly. 

Senator Coorrer. I would be very interested. I wish I could hear 
the comments of the next witness, because I am not going to be here. 
I wish I could hear the comments of the representative of the American 
Civil Liberties Union on some of these questions in the record. 

Senator McNamara. You may read them in the record. 

Senator Coorrer. I thank my kind friend, Senator McNamara. He 
has been very kind and patient with me. 

Senator McNamara. We are glad to have your questions for the 
record. 

“THIRD-PARTY” SITUATION 


Mr. Wyle, while you are discussing these questions of any person 
acting in the interest of the employer, you do recommend the definite 
language in your statement? I think it is very important. 

Incidentally, you know that we have proposed legislation before 
the subcommittee that deals with this matter, and it deals with it in 
a manner that would establish a “third-person” situation in the act, 
particularly pointing out at the Shefferman case that has been given 
considerable publicity and notoriety. 

What is your reaction? Have you studied that proposed legislation ? 

Mr. Wyte. I haven’t seen the specific statutory language, Senator. 
I have not, but I think this is certainly an area where Congress should 
devote some attention in considering changes in our labor relations 
statutes, that there is a definite need for some way to reach the so-called 
agents and third parties who are apparently operating with immunities 
from any limitations or restrictions under the present law. 

Senator McNamara. You don’t have any idea in the case of Sheffer- 
man that he should be considered a thing apart from the employer,. 











1114 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


do you, because he is hired by the employer, paid by the employer, and 
he pays off certain individuals with money for which he is reimbursed 
by the employer ? 

Mr. Wyte. I don’t think it is as difficult to prove agency there as 
it is in some of our other situations. 

Senator McNamara. This legislation pending before the subcom- 
mittee now would make this man a third party, rather than a part 
of management. 


RESTRICTIONS ON PERSONS IN LABOR RELATIONS 


Mr. Wyzez. As I understand it, the legislation being considered 
would impose certain restrictions ‘and limitations on the operations 
of anybody in labor relations, whether an employer or union. 

There can be prohibited acts for misconduct. That could very 
well reach into these southern communities with all of these volun- 
teers who do the dirty work of the employer with immunity, at the 
present time. 

Senator McNamara. What they call volunteers ? 

Mr. Wyte. That is right. 

Senator McNamara. You find them frequently, don’t you, paid 
agents of the company ? 


“THE MILITANT TRUTH” 


Mr. Wyte. It is very difficult to prove. But we know this, there 
is a filthy sheet distributed in the South called the Militant Truth. 

Wherever we go in an organizing campaign suddenly every worker 
gets this sheet through the mail. Now, there is no other way of 
getting the list of employees except through the employer. We have 
no proof, but the inferences are clear that there must be a cooperation 
between the employer and the publisher of this particular antilabor 
hate sheet, because inevitably sheets reach the homes of the individual 
employees, and it is virtually impossible for anybody to get this list 
except through the employer. It is indications of this kind that 
convince us that there is a connection between the so-called volun- 
teers and the employer. 

We have other illustrations where the superintendent of a plant 
would make a speech in the Rotary Club, for instance, and announce 
to the citizens of the community, the business people, you know, the 
union is coming in to organize, and of course, if they organize my 
plant, [ll have to close up and deprive this town of this large pay- 
roll, and it is going to be impossible for me to be able to stay in busi- 
ness unless we keep these people out. 

Now, these things are said right here before the Rotary Clubs. 

Senator McNamara. Usually one-industry towns? 

Mr. Wyte. They are all one-industry towns; yes, sir. 

Senator McNamara. Thank you very much for your inform: ition. 
I think you have documented it very well. Your testimony is going 
to be very helpful to the subcommittee. 

Mr. Wyte. Thank you very much. I want to thank you, Senator, 
for your cooperation and your courtesy as ¢ hair man. 

Senator McNamara. Our next witness is Patrick Murphy Malin, 
executive director of the American Civil Liberties Union. 
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The subcommittee understands that the American Civil Liberties 
Union does not appear here to testify on pending bills, but has come 
in response to an Invitation from the subcommittee chairman, Senator 
Kennedy, to give its views on the problems of democratic procedures 
and practices within unions. 

Mr. Malin, we’ll be glad to hear you. 


STATEMENT OF PATRICK MURPHY MALIN, EXECUTIVE DIRECTOR, 
AMERICAN CIVIL LIBERTIES UNION 


Mr. Maurin. Thank you, Mr. Chairman. 

We do especially appreciate the invitation and the terms in which 
it was extended. We are sorry that the schedule of our labor com- 
mittee is such that it didn’t sufficiently overlap the schedule of your 
hearings to permit it to focus its judgment on the bills before you, 
which it is presently considering. 

It is meeting tomorrow in an attempt to draw everything together 
and to present it to the board of the American Civil Liberties Union 
next Monday. If it would serve you at all, we should be glad to 
supply you as soon as possible with tentative conclusions, maybe 
even some that are even more than tentative. 

Meanwhile 

Senator McNamara. We would be glad to have such conclusions 
as you and your organization may reach. I’m sure that if you sub- 
mit them to Senator Kennedy’s office, or directly to the staff of this 
subcommittee, they will be given consideration, perhaps inserted in 
the record. I'll leave that to Senator Kennedy. 

Mr. Matin. Thank you very much, indeed. 

We don’t hire out as specialists on internal union goverement, 
and certainly not as specialists on legislation that may be required 
at one time or another. 

But we may have not only some general comments that will be use- 
ful, but some specific ones, always in the limits of our specialization, 
which limits are strictly those of free speech and due process and 
equal protection. ; 

I appear on behalf of the board of the American Civil Liberties 
Union, and particularly its labor committee. I should like to.sub- 
mit for your convenience the names of the labor committee. I shan’t 
read them all at the moment, in order not to take up too much time. 

Senator McNamara. We'll incorporate your complete statement in 
the record. I understand that it will include those names that you 
made reference to. 

(The list referred to follows :) 





AMERICAN Civit LIBERTIES UNION, NEw York, N. Y. 
ACLU LABOR COMMITTEE, MAY 15, 1958 


1. Bell, Daniel, chairman; labor editor, Fortune magazine 

2. Bailor, Dr. Lloyd, arbitrator, professor of economics, Columbia University 

3. Fisher, Austin M., labor relations consultant 

. Gellhorn, Walter, professor of law, Columbia University Law School 

5. Glushien, Morris P., general counsel, International Ladies Garment Workers 
Union 


6. Goldberg, Julian E., general counsel, American Federation of Hosiery 
Workers 








1116 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


7. Gordon, Emanuel L., attorney in firm of Roosevelt & Freidin, New York City 

8. Harbison, Frederick, director, industrial relations section, Princeton Uni- 
versity 

9 


. Jacobs, Dr. Arthur, administrative director, Union of American Hebrew 
Congregations 


10. Llewellyn, Prof. Emma, Sarah Lawrence College 

11. Mayer, Henry, attorney for labor unions, New York City 

12. Moskowitz, George, attorney, Nemeroff, Jelline, Dansig & Paley, New York 
City 

13. Raskin, A. H., the New York Times 

14. Rachlin, Carl, attorney for labor unions 

15. Segal, Martin E., president, Martin E. Segal & Co. 

16. Seitz, Peter, arbitrator, former general counsel, United States Mediation 
Service 


17. Sugar, Sidney, attorney for labor unions, New York City 

18. Topkis, Jay H., attorney, Paul, Weiss, Rifkind, Wharton and Garrison 
19. Vladeck, Stephens C., attorney for labor unions, New York City 

20. Wolfson, Prof. Thereso, Brooklyn College 

Mr. Matin. To indicate, however, the standing and range of the 
committee, whose views I am giving here today, I would mention that 
the chairman is Daniel Bell, labor editor of Fortune. Another mem- 
ber from the editorial field is Abe Raskin, the labor editor of the New 
York Times. 

From the field of arbitration we have Peter Seitz, who was formerly 
General Counsel to the United States Mediation Service, and Fred 
Harbison, the head of the department of industrial relations at 
Princeton. 

From the management and labor fields, we have, for example, respec- 
tively, Austin Fisher, who is a labor consultant for business firms, and 
Morris Glushien, general counsel of the International Ladies Garment 
Workers Union. 


STUDIES OF UNION DEMOCRACY SINCE 1943 


The work that we have done on this matter of internal union democ- 
racy began in 1943, with a report written by Frank Pierson, then, as 
now, a member of the department of economics at Swarthmore Col- 
lege, who has in the interval become one of the prominent labor arbi- 
trators, particularly in Pennsylvania, and who is now head of the study 
for the Carnegie Corp. on business training in colleges. That was 
before I became a member of the staff of the American Civil Liberties 
Union, but I have a personal interest in the origin of the report, because 
Frank Pierson was a student of mine at Swarthmore in the early 
1930’s and succeeded me in the department of economics at Swarth- 
more when I went on wartime leave. 

After I joined the staff in 1950, we brought into fresh view the events 
between 1943 and 1952, and we published a comprehensive report which 
T should also like to make available to the committee, under the title 
“Democracy in Labor Unions.” 

Senator McNamara. That will be made part of the record for refer- 
ence—an exhibit for reference. 

(The report refererd to has been retained in the subcommittee files) 

Mr. Matrn. This was prepared for us by Clyde Summers, at that 
time professor of law at Buffalo, now professor of law at Yale, and 
most recently chairman of the New York State Governor’s Committee 
on Labor-Management Practices. 
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LABOR UNION BILL OF RIGHTS 


As recently as February of this year, we tried to give special point 
to our recommendations with regard to internal union democracy by 


publishing a somewhat more detailed set of recommendations for union 
constitutional provisions. 


This we called a labor union bill of rights, and if it is agreeable to 
the committee, this is available to you, also. 


Senator McNamara. That also will be made an exhibit for reference. 
(The document referred to follows :) 


LABOR UNION “BILL or RIGHTS” 
American Civil Liberties Union, New York, N. Y. 
INTRODUCTION 


The American Civil Liberties Union, from its beginning in 1920, has whole- 
heartedly supported the civil liberties of workers and labor unions, as it has 
those of all other citizens and organizations. Those civil liberties—freedom 
of speech and association, fair procedures, and equality before the law—are 
even today, in many local areas over the country, conspicuously denied to labor 
unions. 

Support of a labor union’s—or management’s—specific economic objectives 
is outside of the American Civil Liberties Union’s special field. But the ACLU 
recognizes that the three civil liberties, which are its concern, can—in our 
modern industrial era—flourish only if the workers’ right to organize and 
bargain collectively is effectively safeguarded. 

The success of labor unions in organizing millions of American workers has 
been marked by wide recognition of the unions’ special status in our society. 
The right to bargain collectively is supported by government. Congress has 
accepted as a legitimate extension of collective bargaining a provision in a 
contract between a labor union and an employer that all of his employees must 
join the union if the majority of them so decide. An organization with far- 
reaching control over the power of its members to earn a living must guarantee 
to them in internal democracy the equivalent of what the constitution requires 
our Government to guarantee to its citizens—free speech and fair procedures 
and nondiscrimination. A free society needs the practice of civil liberties, not 
only by the Government, but by all of its other great institutions. 

Toward this end, the American Civil Liberties Union has for 15 years been 
urging the organized labor movement to adopt improved internal practice of 
civil liberties. The public attention which has recently been given to labor 
union administration provides an opportunity to propose the following labor 
union bill of rights—with the double purpose of advancing both the civil 
liberties of members within their unions and the civil liberties of unions within 
the community. 


SECTION I. FREEDOM OF SPEECH, PRESS AND ASSEMBLY 


1. Every member of a trade union shall have the right to speak freely on 
matters affecting the union, and every trade union shall respect this right 
of freedom of speech. Any member of a trade union shall have the right to 
reach other members in order to present his point of view. In respect to this 
right, no labor organization shall deny a member the right to: 

(a) fair and reasonable access to the official union publication for the 
presentation of a point of view ; 

(b) circulate petitions on union policy ; 

(c) publish and distribute leaflets, newspapers and all other written 
material, or to present his opinions through other media; and 

(d) have access to the names and addresses of officers of locals, or 
other subunits in the union, where the local is officially recognized as the 
bargaining agent for its members. 

2. Every member of a union shall have the right to assemble freely with 
other members for the purpose of exchanging views on union welfare. 
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SECTION II. FREEDOM OF ELECTIONS AND BALLOTING 


1. In a membership organization, the freedom of election and balloting is 
the ultimate and most important freedom in the democratic conduct and 
control of the group. Therefore: 

(a) Every member shall have the right to vote, on an equal basis with all 
other members, without fear of reprisal. 

(b) Other than voting in a representative body (e. g. a convention, or a 
shop stewards’ council, or a city labor council) where the individuals repre- 
sented have the right to know how their delegates voted, the secrecy of 
ballot shall prevail, and an honest count, free from intimidation shall be 
guaranteed through the presence at the count of opposing candidates, or their 
representatives, and, if necessary, through the supervision of an impartial 
outside agency. This supervision should be required if a petition containing 
the signatures of at least 10 percent of the union membership is presented. 

(c) Any member of the union shall have the right to stand for and hold 
office, subject to fair qualifications uniformly imposed. No elected officer 
shall be removed from office except after reasonable notice and a fair hear- 
ing on the charges. 

2. To insure proper discussion and review of union policies, there shall be 
regular meetings at reasonable intervals and elections with reasonable and uni- 
form notice to union members. At the local union level, notice should be given 
through individual letter or in such forms as bulletin board notices or union 
publications. 

(a) Every national labor organization shall meet in open, national con- 
vention within a reasonable period of time (such as at least once every 4 
years) for the purpose of a full and open discussion of union policy. The elec- 
tion of officers shall take place at this convention or through a referendum. 

(b) Delegates to conventions shall be elected by the membership they 
represent and their election shall be held in a manner clearly prescribed in 
the union constitution, and adequate notice of such an election must be 
given to each member. 


SECTION III, TRUSTEESHIPS AND LOCAL UNION RIGHTS 


No international labor union shall deprive a local of its right to conduct its 
own affairs through trusteeship or other devices without reasonable cause and 
a fair hearing within the union. If a reasonable number (such as 20 percent) 
of the membership of the local affected requests it, there should be a prompt 
review of the international union’s action by an outside review board. In no 
event should trusteeships or similar control devices be employed for more than 
a year without the settlement of charges. 


SECTION IV. ACCOUNTING OF UNION FUNDS 


All labor organizations—certified local unions and their parent bodies—shall 
maintain full and complete record of accounts, with adequate annual auditing 
protections. They shall compile a full and comprehensive, itemized financial 
report. Such reports shall be available, on demand, to any member of the union, 
and adequate annual summaries of such reports shall be published in the union 
publication, or where no such publication exists, by mail to each member. 


SECTION V. EQUAL TREATMENT BY THE UNION 


No labor organization shall discriminate unfairly in its representation of all 
employees in the negotiation and administration of collective bargaining agree- 
ments, or refuse membership, segregate or expel any person on the grounds of 
race, religion, color, sex, national origin, opinion or lack of United States citizen- 
ship. No labor organization shall deny to a member equal rights within the 
unions and the protection of the union’s law. 


SECTION VI. DUE PROCESS WITHIN THE UNION 


1. No labor organiaztion shall fine, suspend, expel, penalize, or otherwise dis- 
cipline any person or local without reasonable cause. 

2. No labor organization shall fine, suspend, expel, penalize, or otherwise dis- 
cipline any member for any wrongful act without a fair hearing at which these 
due process protections are guaranteed: (a) a presumption of innocence until 
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proved otherwise; (b) adequate notice in writing of specific charges with ample 
time to prepare a defense; (c) the presentation of evidence to support the 
charges; (d) the right of representation for the accused and an opportunity to 
rebut testimony, including cross-examination of adverse witnesses and the pre- 
sentation of witnesses by the accused; (e) hearings, wherever possible, shall be 
open to all members of the union; (f) the trial committee shall be composed of 
impartial persons who are not, by virtue of office, responsible to the individual or 
individuals making the charges, or selected, if agreement cannot otherwise be 
achieved, from an agency or group completely outside the union; (g) a written 
decision by the trial committee, based on the evidence, with a copy sent to the 
accused prior to any public release thereof; (h) a prompt and orderly appeal 
procedure not requiring more than 1 year for exhaustion, and where possible, 
staying of the penalty recommended until the final appeal is decided; (i) a final 
review by an outside board. Such review shall be conducted by an impartial 
person or persons (1) selected by the membership of the union on a regular or 
term basis in advance of the filing of charges, or (2) agreed to by the labor 
organization and the accused, or (3) if no such person or persons have been 
selected or agreed to, designated, upon request therefore, by any impartial asso- 
ciation or group such as the American Arbitration Association, State mediation 
bodies, or the like. 

8. Charges under the procedure described in 2 may be brought by union officials 
against members or by members against union officials. 


ACLU ACTIVITIES 


Mr. Maun. The support that the American Civil Liberties Union 
has given since its founding in 1920 to free speech, due process, and 
equal treatment of labor unions in relation to the community and the 
government, is too well known for me to need to say any more than 
this. In respect of both labor organizations and employers and their 
organizations, our job has been a confined job, leading us often to 
disappoint one side or the other, or both, in our insistence that channels 
be kept clear for both groups in their struggle. For example, we 
supported as within our province the civil liberties portions of the 
original Wagner Act, but in 1938, we defended in the courts against 
the NLRB Henry Ford’s right to print and circulate among his em- 
ployees a pamphlet opposing their enrollment in the United Auto- 
mobile Workers, and as recently as this year, we have shown this kind 
of balance, inevitable for us, as between labor organization and the 
employer. 

In the first instance, in Baxley, Ga., we participated amicus curiae 
in the ease involving the licensing ordnance of that municipality, di- 
rected, as we thought, against the free speech of union organizing 

efforts. As you know, that case was carried to what, for us, was a 
successful conclusion before the United States Supreme Court. At 
the same time, we have opposed, with all due deference to the Textile 
Workers Union of America, we have opposed the idea that the NLRB 
should restrict the issuance of such a poster as was presented here 
in evidence, not because we liked the content of the poster, but because 
we think that you must take some risks all the way around in the 
— ation to free speech and due process and equal treatment under 
the law. 


STAKE OF CIVIL LIBERTIES IN UNION DEMOCRACY 


The stake that civil liberties have, outside and inside of any social 
or economic or political organization, is not with respect to the merits 
of the particular content of some utterance. It is not with respect to 
the success or failure of an employee or employer organization in its 
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effort to organize; not with respect to one degree or another of control 
that may be allowed in the public interest for either side. It is not 
with respect to the particular merits of a wage dispute on one side or 
the other. The stake that civil liberties have is in keeping the chan- 
nels clear outside and inside of our great economic, political, social 
institutions. 

I would like to say just a few things, and I'll say them just as briefly 
as I can, informally and in outline form. 

The first thing that I want to say is that trade unions have, by their 
nature, a special responsibility to maintain democratic standards. 

The second thing I want to say is that there are great obstacles to 
the achievement and maintenance of democratic standards inside of 
any economic organization, whether it be a corporation or a trade 
union. 

The third thing that I want to say is that there are certain essentials, 
if you are going to have inside of any economic organization the same 
sort of free speech, due process, and equal treatment, as is embodied 
in the constitutional guaranties obtaining between a citizen and his 
government. 

The fourth thing I want to say is that the present extent of legal 
protection, taking judicial protection and legislative protection to- 
gether, is inadequate. Maybe it must remain inadequate because of 
difficulties, because of other values, but in any event, it is inadequate 
for the maintenance of clear channels inside of any such economic 
organization asa labor union. 

Fifth, I want to talk just briefly about the need for further protec- 
tion of some sort, without prejudging the question of whether that 
should be legislatively enacted. 


SPECIAL RESPONSIBILITY OF UNIONS 


Finally, I want to give 2 or 3 principles which I should think should 
be in the minds of anybody considering legislation in this effort to 
promote internal union democracy. 

First, why do unions have special responsibility along with other 
economic organizations to maintain democratic standards? I think 
itcan be put this way. Even ina free society, you can’t expect private 
organizations to be internally characterized by exactly the same kind of 
freedoms that characterize the relationship between the citizen and 
his government. But in a free society, while you must be concerned 
not to pass a law every time something is wrong, you do have the 
problem of the concentrations of power other than governmental to 
worry about, because citizens live much of their lives in relation to 
and affected by the other concentrations of power that there are 
besides the concentration which we call government. 

In respect of a trade union, for example, men who are members, and 
women who are members of trade unions typically are affected for 
the whole of their income by what happens on their behalf or doesn’t 
happen on their behalf from the officialdom of those trade unions. 
And much more than income is affected nowadays by membership in 
trade unions. It is, to use a shorthand phrase, much more nearly a 
way of life, affecting all aspects of a person’s life, and not simply a 
catch-as-catch-can, casual relationship which can be sloughed off if it 
proves distasteful or difficult. 
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CONTRAST WITH CORPORATION 


To contrast a corporation and a trade union in this respect, if you 
are a stockholder, typically, you don’t have all of your income de- 
pendent on the shares of stock you own in a particular corporation. If 
you are a member of a trade union, you do typically have your whole 
livelihood dependent on what is produced for you and by you in that 
connection. Also, you can disengage yourself if you are a stock- 
holder more easily than you can disengage yourself if you are a labor- 
ing man, a member of a labor union. For all of these reason, we have 
been not unconcerned with the internal democracy of corporations, 
but we have been in human terms especially concerned with the in- 
ternal democracy of labor unions. 

Senator McNamara. Before you go further on that point, did I 
miss your point? Are you saying that the officials of unions in too 
many instances exert undue powers in relation to the membership? 
Is that your point? 

Mr. Main. I wasn’t making that point yet. I wasn’t making that 
point even with respect to corporation officials. There is the prob- 
lem always, however, in the relations between the officials of any 
economic organization and the rank and file stockholder or labor 
union member and the 

Senator McNamara. You are talking about democracy, and that 
raises this question in my mind, the way you put it. Were you 
inferring that, or are you coming to that ? 

Mr. Maury. Iam coming to that. 

Senator McNamara. You may proceed. 





IMPORTANCE OF UNION TO MEMBER 


Mr. Maurin. The unions these days, where they are organized in 
most of the area of the particular industry, represent all the workers 
in a unit within that industry, and some have come to be for the 
individual worker the great force in his life. Also, the unions, like 
corporations, have been invested, particularly in the last 25 years, 
with one kind or another of governmental status. And finally, you 
have got on your hands the fact that the union, like the corporation, 
is in the middle of the 20th century, for good or ill, a great determinant 
of how much democracy there is in industry in general; how much the 
individual citizen feels that he is equipped with a voice and an effec- 
tive voice, in the economic range of his life. So there is an initial in- 
terest in internal democracy, particularly in this organization made 
up of people directly and people who are, as members of this organiza- 
tion, deeply concerned about the results that it has for them in the 
most basic matter of livelihood. 


OBSTACLES TO INTERNAL UNION DEMOCRACY 


The second general statement that I propose to make is that the 
obstacles to internal union democracy are immense. These apply in 
different degree and with some dissimilarity to the corporation also, 
but, as was indicated by Mr. Wyle’s testimony, you have the union 
faced, as it sees it, with the problem of survival, with mere original 
existence in many instances. It faces sometimes employers willing to 
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employ not merely free speech, of however extreme a sort, but reprisals 
that are acts and not mere talk. 

Unions also face rival unionism and therefore, the problem of sur- 
vival seems to them paramount. And, lurking ‘alw ays in the trade- 
union official’s mind, as well as in the corporation manager’s mind, 
there is the possibility of a deadlock, at which point there will be 
last resort to economic force, strike, or lockout. 

Now, in that kind of atmosphere, you have a tendency on both sides 
of what we call the table, both the management and the union side, 
you have a tendency to want to consolidate interior forces, just as 
much as you can, and not to pay too high a price for individual free- 
doms inside of either organization. 

Management quite frequently prefers to deal with highly organized 
unions, with officials that do not have to face disruption inside of 
their union. Union officials, on their side, need to solve a lot of com- 
plex problems on which the rank and file’s judgment may be unin- 
formed and without wisdom, so there is that tendency also toward 
concentration of power in officialdom. 

Finally, the greatest obstacle of all, it seems to us, to internal union 
democracy, is the apathy of the individual member of the union. All 
that can be said for systematic procedures designed to increase to the 
utmost internal union democracy is that even if the general charac- 
teristic of the rank and file is apathy, the procedures should be avail- 
able at all times as, if nothing else, a warning to those whe run the 
union that they may be called to account by those whom they serve 
and whose benefit is the reason for the existence of the union. 


FREE SPEECH, DUE PROCESS, EQUAL TREATMENT 


The third thing I want to say is that there are just three essentials 
to keep in mind so far as the civil liberties inside of a trade union 
are concerned. They correspond to the governmental constitutional 
guaranties of free speech, due process, and equal treatment under the 
law. Here is this great institution, a labor organization, included 
inside of the community. It needs to accord its citizens what the 
government in a free society needs to accord its citizens. They can 
be put this way. First, participation in decisions affecting the mem- 
bership. This means the right to vote, the right to have political 
action inside of the trade union, it means free elections; it means 
frequent and regular accounting in detail to the general membership. 


PROMPT APPEAL 


In the matter of due process or fair trial on charges, what is needed 
is what is needed in the courts, not exactly in the same terms that the 
courts have elaborated over hundreds of years of the development. of 
due process, but an equivalent in this new setting of a great institution 
inside of society. You need to have notification of the charges with 
precision; you need to have a fair hearing with an opportunity to 
rebut the evidence offered against you. You need to have the assur- 
ance of an unbiased tribunal, and you need to have prompt appeal. 
Those are just ordinary statements of procedural safeguards as we 
have developed them in respect of our courts. 
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The third thing that is essential and that needs to be kept in mind 
is equal treatment without discrimination on the ground of sex or the 
ground of race or the ground of creed or the ground of national origin. 

Senator McNamara. Before you leave the second point, don’t you 
think there is a further thing needed, a higher court to which they 
can appeal ¢ 

Mr. Maui. I talked about a prompt appeal. I’m coming to that 
very point in just a minute. 

Senator McNamara. I’msorry. 

Mr. Maurin. The equality of treatment under union law or regula- 
tion is the corresponding thing to what we call in law equality before 
the law. People are not equal in any other respect, physical or mental 
or spiritual. They are, under our system of government, to be held 
equal only before the law. That is, whenever the law touches life in 
public matters, you treat them in terms of individual merit or demerit, 
not in terms of classification that is accidental or irrelevant. 


NONDISCRIMINATION IN UNION POLICIES FOR MEMBERS 


Now, if the unions mean to correspond and represent accurately 
the great constitutional principle of nondiscriminatory treatment, 
then in their admissions policies, in their seniority clauses, and so on, 
they have the problem of avoiding, and of instituting measures to see 
that they do avoid, discrimination on grounds of sex or race or creed 
or national origin. All of these things should go without saying, 
but as we know in governmental cuaranties of civil liberties, they don’ t 
go without saying. They have to be said and resaid and applied i in 
new circumstances and new lines drawn as to their exact interpreta- 
tion. That is what we have been up against as trade unions have be- 
come great centers of power. 

The fourth thing I want to say is that the present extent of legal 
protection, taking judicial and legislative protection together, is 
inadequate to accomplish what I have just now set forw ard. Let me 
remind you in parenthesis again that maybe the inadequacy of the 
present protection cannot be remedied without paying too high a cost 
in other respects. But we shouldn’t ignore the fact of the inade- 
quacy, even if we decide deliberately that nothing can be done in 
present circumstances to remedy it. 


DEPENDENCE ON COMMON LAW 


Now, the inadequacy can be pointed up by referring to these difficul- 
ties in relation to the judicial process. The judicial process—going 
to court—by the individual member of a labor union to get his free 
speech, due process, equal treatment rights, inside of the labor union, 
must be based for the most part, still, on the common law. The 
common law is written case by case with reference pretty much to 
old-fashioned notions of what might be called fraternal groups 
rather than in terms of what the labor union, or corporation for that 
matter, has become, namely, a great instrument of economic govern- 
ment. We need to think more, it seems to me, than we are able to do 
in the present judicial environment, we need to think more of this 
being a problem of relationship between the industrial citizen and 
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his industrial government, just as we have thought for long years of 
the relation between the citizen in general and his government in 
general. 


JUDICIAL DETERMINATION OF VOTING RIGHTS 


With respect to voting rights inside of labor unions, the courts 
have practically never spoken. There is practically no judicial de- 
cision guaranteeing voting rights inside of labor unions. With 
respect to political action that may be undertaken by trade-union 
members inside of labor unions, there is a little more in the way of 
judicial protection. But there is a good deal of judicial law with 
respect to free elections and honest ballots and so on. 

When you move into the equal treatment realm, you get more in 
the way of judicial protection. There has been a certain amount of 
high judicial decision with respect to nondiscriminatory admis- 
sions policies, and there has been even more judicial decision 
with respect to equé il treatment once a member is inside of the 
labor union to prevent his being hurt on grounds of sex or race or 
creed or national origin. But these good judicial decisions with re- 
spect to equal treatment have had very infrequent application. Why 
that is I'l] come to in a minute. 


PROBLEM OF BIASED TRIBUNALS 


With respect to due process, fair trial, the courts have been par- 
ticularly vigilant in insuring that rank-and-file labor-union members 
shall have the full benefit of whatever union constitutional pro- 
visions there are to protect them against arbitrary handling of 
charges that may be preferred against them. But the courts have 
done nothing at all about what seems to our labor committee to be 
one of the greatest troubles of all, namely, biased tribunals, and I 
suspect that the courts have felt that they could not do much with 
respect to that, without overstepping the bounds of proper govern- 
mental intervention in private organizational structure and handling 
of internal affairs. 

There is a kind of footnote to this. This is the vexed question of 
how much the internal remedies must be exhausted before you can 
resort to external remedies. This is more important than its simple 
abstract statement would make it, because, while some union constitu- 
tions properly make it possible for the rank-and-file member who has 
gone through all of the internal procedures to appeal finally to the 
national convention, the national convention, being large, often in- 
frequent, proves in case after case not to be an acceptably judicial 
instrument for the top level of what should be a judicial process. 


WHY RANK-AND-FILE DON’T GO TO COURT 


Now, faced by all this, you might say—why doesn’t the rank-and-file 
member go to court? Courts are imperfect, but they nonetheless have 
done something on all of these matters. But the rank-and-file union 
member says to himself, often it is quite unpredictable what the courts 
are going to say. They of necessity are involved in technicalities, and 
I may not get what I would regard as simple justice in free speech or 
due process of equal treatment. A second reason why the individual 
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trade unionist doesn’t often go to court is that it costs time and money 
beyond his resources, and the third reason is that he is a loyal trade- 
union member. He has a deep-seated hostility toward ws ashing the 
dirty linen, as he might regard it, of the union’s internal affairs in the 
public forum of a court. Now, he doesn’t want to be party to that, 
even though he feels himself outraged by a particular injustice di- 
rected against him inside. 


UNION AS MEMBER’S INDUSTRIAL GOVERNMENT 


Turning to legislation, I don’t need to talk very long about this, 
because our interest in it is simply the civil liberties point, and I can 
dismiss the legislation that affects this internal democracy area with 
the simple generalization that by and large this legislation seeks to 
protect a man’s right to his job ‘against bad prac tic e on the part of 
trade-union officials, but does not deal with the man’s participation in 
the union as his industrial government or his share of industrial 
government. 

There are some aspects of State law, rather than Federal, which 
emphasize reports, including financial faporta, by the officers to the 

rank and file, and, of course, there are fair employment practice acts in 
a number of States and municipalities directed at the problem of equal 
treatment by unions, regardless of sex or race or creed or national 
origin. 

But by and large, the governmental protection of the rights, if you 
want to call them so, the claims, the needs of internal democracy, 
hasn’t gone very far. Maybe it can’t go very far, maybe it shouldn’t go 
very far, but we are dutybound to recognize that it hasn’t gone very 
far. 

NEED FOR GOVERNMENT PROTECTION 


The fifth thing I want to suggest is that the need for protection of 
some sort is becoming increasingly, glaringly apparent. 

We have, as you probably know, sought since 1943 to get unions, 
especially international unions, to adopt some variant of the civil- 
liberties principles in internal union democracy to which I have 
referred. 

Some of them have done so. For example, the Upholsterers Union 
has put into its constitution a great many of the provisions that we 
urged in 19438 and in 1952; and the outside tribunal point that we have 
emph: isized, the impartial review body has most recently been incor- 
porated in the arrangements of the United Automobile Workers. 
There have been changes made, from our point of view, improvements, 
by a number of international unions. Some of them have rectified 
the abuses of their local unions. Some of them have adopted, in 
respect of their own practices, protections for the workers against 
the denial of the individual guaranties which I have mentioned. 

By and large, though, there has been a natural feeling whose reasons 
I talked about at the beginning, a natural feeling on ‘the part of the 
unions, that any concession in this direction of internal union democ- 

racy might mé ake for a reduction in strength in bargaining relations. 

There is thus still a wide-open space, a great need for overall steps 
toward provision by the international unions of specific organization 
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framework and procedures to bring closer the actual day-in and day- 
out achievement of free speech and due process and equal treatment for 
the individual member. 


INDEPENDENT REVIEW BOARD 


The independent review board, to which we have referred with 
emphasis, beginning in 1943 and as recently as February 1958, the 
independent review board seems to us of special pertinency. Where 
charges are preferred by an official against a rank and file member, if 
the rank and file member has, to all intents and purposes, all the way 
up, only officials judging his case, there seems to us to be a bad gap 
which ought to be filled by an impartial tribunal. It won't often be 
used, in all probability. Its mere existence will have a great deal to 
do with creating impartiality among the officials all down the line. 

But an administrator, whether he is in government or in business 
or in labor unions or in civic organizations—I happen to have worked 
as an administrator in 3 of those 4 connections, and I know that an 
administrator, faced by the chore of daily decisions, faced by dead- 
lines, faced by deciding between competing claims and balancing risks 
and values—he doesn’t spend very much of his mental or emotional 
energy on observing due process. He gets trapped in his other jobs, 
and if your due process procedure is staffed only by administrative 
officials, with all of these troubles facing them anyhow, the likelihood 
is that you haven’t got a full-bodied due process. You could come 
closer to it if you have an independent tribunal at the top of this due 
process procedure. 


THREE ESSENTIALS FOR INTERNAL UNION DEMOCRACY 


Finally, in your consideration, if I may say so now, not as the kind 
of experts that you have to deve lop into, in your consideration of pos- 
sible legislation, I would offer in behalf of our board and our labor 
committee, not comment directed toward the bills now being con- 
sidered, but a combination of principles and cautions. 

It seem to us—we have said it in 1948, we have said it again in 1952; 
we even said it when, in 1947, at the time the Taft-Hartley Act was 
being considered, we proposed model legislation for internal union 
democracy—that any possible legislation in this area should be limited 
to the three essentials that I have spoken of: (1) Participation in de- 
cisions, that is, voting, political action before the voting, free and 
honest elections, frequent and regular accounting to members; (2) 
due process, that is, the notific ation of exact charges, a fair hearing 
with opportunity to rebut evidence, an unbiased tr ibunal and prompt 
appeal, in the last analysis to an outside board; (3) equal treatment 
without discrimination by the accidental classifications of sex, race, 
creed, and national origin. 


CAUTION ON LEGISLATING INTERNAL STRUCTURE 


Limit legislation to an effort to achieve those essentials. Don’t 
make legislation—here is my caution. Don’t make legislation, how- 
ever well intended, go into the details of union structure, which varies 
from industry to industry of necessity, or the management day in and 
day out of union affairs. 
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THREE CHARACTERISTICS FOR ENFORCEMENT AGENCY 


It seems to us, as a final sentence, that whatever enforcement there 
may have to be of whatever legislation there may be should be in- 
trusted to an administrative agency which has three characteristics 
(1) It is readily available, (2) it makes quick decisions, and (3) it 
exercises continual supervision over the three essentials. It may oc- 

casionally have to act as a public prosecutor in the extreme case. But 
it shouldn’t have to do anything else. 

You have here always to balance and accommodate and compromise 
between the freedom of a private organization as an organization and 
freedom of the individual member of that private organization seeking 
to achieve inside of it approximately what he has been constitutionally 
guaranteed as a citizen in relation to his government. 

Thank you very much. 

Senator McNamara. I want to thank you very much. I think 
your presentation is very helpful to the subcommittee. I’m sure that 
your three points are points that the subcommittee will have no dis- 
agreement with. This is what we seek. But you have indicated over 
and over again in your remarks what a hard job this subcommittee 
has, and how hard it is to draw lines. 

Apparently we are going to try to draw them—and how far we 

can go, and I think you are concerned with that, too—without inter- 
fering with the freedom of the individual. 

As you have pointed out in your testimony, members of unions now 
represent a large group of citizens of the Nation; and when we pass 
or when we consider passing legislation that will be restrictive to 
some of these citizens, then we are going to do violence to freedom 
of individuals, generally. 

I know that you accept that, and I know that you are concerned 
with it. 

Now I have a couple of notes here. 


FREE SPEECH SOMETIMES A FORM OF COERCION 


As you talked, you made reference to this poster. 

I may say that I readily agree with you that this constitutional 
right of freedom of speech must be preserved at all hazards; but I 
think that. the previous witness was pointing out that there comes 
a point where this freedom of speech can be construed as coercive, or, 
in the case of this material before us, inflammatory. 

I’m sure you will recognize that there is a point—or do you go 
so all out in your defense of free speech that even though it is coercive 
and inflammatory, you still say they should have the right? 

Mr. Matin. Well, I would put it this way; by reference to what 
we have said with regard to picketing. We have said that picket- 
ing is a proper application and extension of free speech this side of 
violence and obstruction. The problem in the factual sense is to 
find out each time whether what picketing occurred was simply, 
however rudely, an extension of free speech or whether it passed that 
line into obstruction and violence. 
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LINE BETWEEN INFLAMMATORY SPEECH AND ILLEGAL ACTION 


This is a matter for evidence and for impartial determination. 
To employ an old Justice Holmes phrase: You have got always the 
problem of the “clear and present danger” of illegal “action. Any- 
body who has to work as we do all the time in the realm of free 
speech is up against making judgments as to when that line between 
inflammatory speech and actual, illegal action brought about by that 
inflammatory speech—under all the circumstances—when that line 
is crossed. 

Now with respect to a poster like that, for example, I hope I need 
hardly say to anybody in this room that we are dead against its 
contents. 

We are not merely in favor of the Supreme Court’s decision about 
desegregation in public schools, but we are against anything that 
means the treatment of people otherwise than in terms of individual 
merit or demerit. 

Now when a poster like that is published, it offends every view 
we have about race relations. But you have got to dec ‘ide whether 
that poster, in all the circumstances, represented a clear and present 
danger of illegal action such as reprisal or intimidation or other forms 
of coercion. 

By and large, I would say this, Senator : 

You proceed against the reprisal, the intimidation, the coercion, 
rather than against the poster. 

Senator McNamara. I thought that needed to be said, especially 
in your reference to it. 

Now you made some reference to the apparent domination of 
leaders over members of trade unions. 

I have had some limited experience with trade unions, and mine has 
been of a certain type. I don’t claim to be an expert. I have had 
experience largely with the building trades unions, and I thing they 
don’t generally follow the category of the things you complain ‘about. 

I’m not asking you to agree with that; I’m just making a statement. 


DEMOCRACY IN THE UAW 


But you made reference tothe UAW. You don’t have any idea that 
the leaders of the UAW, by and large, do not properly represent their 
members or they do not have democt racy—or do you? 

I am interested in your views. 

Mr. Maurin. I’m not an authority on the interior of either the UAW 
or any other union. 

My reference to the UAW was on the other side. It was a compli- 
mentary reference, that they had officially instituted the kind of im- 
partial review board in due process cases which we applaud, and I 
think that is a good bit of evidence that they do not violate the stand- 
ards to which I have referred. 

I don’t want to hire out in the least as a personally informed man in 
respect of union after union. You will discover in the appendix of 
the 1952 report and statement, which I submitted for the record, a list 
of studies between 1943 and 1952, with regard to how much democracy 
there was between officials and the rank : and file in a number of unions: 
and the source material there provided was the basis of our state- 
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ment in 1952 that while the majority of unions seemed to us to have 
at least some constitutional provisions looking in the direction that we 
approve, there was a substantial minority which did not have them; 
and we were concerned about that substantial minority where there 

wasn’t anything written down on paper, and about the actual practice 
inside of unions were the constitutional provisions were good. 

Senator McNamara. Incidentally, did you know that the impartial 
review board of the UAW recently ruled against the union in a couple 
of cases? 

Mr. Matin. I do, indeed. 

Senator McNamara. I’m sure you were interested in that, as this 
subcommittee was. 

It is an indication that the method is working, at least in this 
instance. 

COMPARISON OF UNION WITH CORPORATION 


You made reference constantly in your examples of democracy in 
organizations in such a manner as to compare corporations with unions. 

Do you accept that this is the right approach for a subcommittee 
such as this: comparing nonprofit organizations with profit organiza- 
tions ? 

Do you think the law should affect equally these two different-type 
organizations ¢ 

Mr. Manin. I don’t think that you can transfer to the union area the 
wording of corporation regulation laws; not only because of the dif- 
ference to which you alluded, but because in the corporation people, 
apart from management and the board of directors, come and go as 
stockholders, and are not intimately involved as persons. 

But I wouldn’t for a minute absolve any of us, whether members of 
the public or Members of the Congress—I wouldn’t absolve any of us 
from the necessity of dealing somehow or other with the internal 
democracy problems of unions, even though they are nonprofit enter- 
prises. Because the simple fact is that, ‘though nonprofit, they are 
engaged actively in a great share of industrial ; government, and they 
exist for the economic benefit—whether you -all it profit or not— of 
their members. So you have got some similarity in the consideration 
of public policy. 

Senator McNamara. Well, now, you are talking about industrial 
government as if it were an existing thing. 

As far as I know, as a member of the subcommittee, there is no such 
thing as a tangible or a recognizable industrial government; so, this 
isawfully thin. Idon’t quite get what you mean. 


RELATIONSHIP OF MEMBER WITH HIS UNION GOVERNMENT 


Mr. Matin. I have used the term in order to make as clear as I 
could the similarity today between the relationship between the citizen 
and the government—the political government—and the relationship 
between the individual labor union member and his union’s govern- 
ment. 

The similarity is growing. 

I know, of course, that we don’t have union plus management indus- 
trial government in any organic sense. But within each of those two 
components in the management of industry, namely, the corporation 
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and the union, you have—whether you like it or not—the question of 
whether officials are responsible to their whole body, their whole 
constituency. 

We have laws controlling the relations between corporate officials 
and stockholders, generé ally directed against fraud or irresponsible 
management—negligence. We have also begun to develop in a lot 
of corporations more in the way of stockholder partic ipation, despite 
the size of a lot of the corporations. Proxy battles are one manifesta- 
tion of that kind of interior democracy in that portion of industrial 
government. 

I wouldn’t for a minute—once, again, let me emphasize this—sug- 
gest that, whether in the matter of voluntary changes by unions 
themselves or in the matter of possible legislation, that you could 
just write ditto marks under what had been done to make corporate 
officials responsible in order to have labor union officials responsible. 

But the problem is there, and I have tride to indicate some of the 
means by which it seems to us that you can make industrial govern- 
ment within the union a better citizenship experience, if you want to 
put it that way. 

Senator McNamara. I still think the term “industrial govern- 
ment” isa confusing one. Actually, you are talking about the govern- 
ment in the union, rather than in the industry, aren’t you? 

Mr. Maury. Yes, but as the union becomes a larger and larger and 
more and more recognized, even officially recognized, component in 
management-labor relations, for example, you have a higher and 
higher stake on the part of the individual member that his officials 
should be responsible to him. 


GUARANTEED RIGHT TO VOTE 


Senator McNamara. Do you think that there is a need for legis- 
lation guaranteeing union members a right to vote generally ¢ 

Mr. Maury. Mr. Chairman, I must repeat what was announced at 
the beginning, that it is impossible for me, speaking on behalf of the 
union, to talk about legislation that is now before you, because almost 
at this very moment, our labor committee is making up its mind on 
that 

Senator McNamara. Nevertheless, you indicated that there was a 
need for protection of the members’ right to vote in your presentation, 
so you brought the thing up. I’m not bringing it up. Naturally, 
this question was brought up by your bringing it in here. 

Mr. Maun. Yes, I ‘brought it up, and sought to indicate—said 
several times—that the achievement of these essentials might be by 
constitutional change on the part of the unions themselves, or better 
practice within their already existing constitutional protections. I 
must respectfully not comment on the need for legislation at the 
moment. 

APATHY WIDESPREAD 


Senator McNamara. I think you mentioned apathy a couple of 
times in your presentation. I think, as you apparently think, that the 
things that are charged largely to the unions and union officials are 
largely brought about by the apathy on the part of the membership, 
where they just don’t participate in meetings; they don’t participate 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1131 


in elections. Isn’t that also chargeable to the body politic? Don’t 
we have too few people voting in school board elections, for example, 
too few people taking an interest in what the school board does, and 
such? Isn’t this a ‘charge against humanity, rather than against 
union members, and don’t you so accept it ? 

Mr. Marin. I do, Mr. Chairman. I should be glad to include all of 
humanity in the charge of apathy. You could have all the civil 
liberties in the world perfectly protected, and still the use that 
people made of their free speech, for example, might be a very unin- 
telligent use. There isn’t any substitute for brains. There isn’t 
any ‘substitute for energy. All that civil liberties seek to provide, 
whether in the community as a whole or inside of any big community 
organization, is the opportunity to move when you wish to move. We 
don't have any better government than we wish to have and move to 
have. This goes for a union; this goes for the community; but we 
have got a lot better chance in this countr y to have the kind of govern- 
ment we are entitled to by our energy because of the forms that we have 
constitutionally. 


SOLVING PROBLEMS OF APATHY AND IGNORANCE 


Senator McNamara. Well, I think the implication is that the 

unions, and perhaps some other large groups in society, do not apply 
regulations, rules, or laws, if you will, already in existence. I think 

the real hazard this subcommittee faces is trying to solve the problems, 
the human problems, the apathy, or, if you go so far as you implied 
in your remarks, the ignorance on the part of individuals. I think it 
is awfully hard for us to consider legislation to overcome this kind 
of thing, and apply it to a segment of society such as unions or any 
other organized group. 

Mr. Marry. Without arguing the necessity or lack thereof of legis- 
lation at this moment or in the predictable future, I would say merely 
this, that it is the most natural thing in the world that unions at this 
stage, which is an early sage in their organized existence—it is the most 
natural thing in the wor ld that they have got a range of unsolved 
problems so far as interior government is concerned. The obligation 
that union officials, the union rank and file, all of us who are outsiders 
with one kind of spec eg concern or another, the obligation that all 
of us have, is that each year, each 5 years, each ‘dec! ade, we experiment 
with methods that increase atin inside of the unions in respect of 
internal democracy, just as we are engaged constantly in experiment- 
ing with respect to the new duties that new occasions teach in the mat- 
ter of governmental democracy. 


MAKING SECOND-CLASS CITIZENS 


Senator McNamara. I think that is absolutely right. With that I 
agree. But there is a real hazard, and I’m sure your organization and 
all organizations in this country must be conscious of it, is that you 
will make second-class citizens out of lar ge groups in the process. In 
my judgment, to make a citizen other than first class is to make him 
anoncitizen. This is the thing that we as a committee have to be very 
much concerned with, in my estimation. 
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Mr. Matin. We have spent a good deal of our organized existence 
during the last 38 years in going to bat in the courts and with legisla- 
tures and in executive agencies to make sure that unions, as organiza- 
tions, had this first-class organizational right. 

Senator McNamara. This I recognize. 

I had one final thought here. You made reference to officials, and 
you made reference to officials particularly in connection with some- 
body who had charges filed against him and that the union officials 
were the ones who considered his case. Isn’t it a fact that by and 
large the first board that considers this case is made up of members 
of the executive board? Aren’t they generally nonpaid officials, and 
aren’t they acceptable under your standards because of this, that they 
are his peers ? 

PAID AND UNPAID UNION OFFICIALS 


Mr. Matin. I wouldn’t distinguish so sharply as that, Senator, be- 
tween the paid and the unpaid official. I think it is vitally important 
that where you have charges preferred against a rank-and-file member 
by either paid or unpaid officials, you have somewhere along the line 
and finally at the top neither paid nor unpaid officials sitting in deter- 
mination of the charges. A man doesn’t live just by payment alone. 
Unpaid officials value their unpaid posts. 

Senator McNamara. I think you and I are completely at odds on 
thisone. I think that the unpaid union official, and I have very strong 
convictions, is one who generally is dedicated to the theory of union- 
ism, and that he spends his time in this capacity not because of any 
reward that he will get, but actually as a sacrifice and as his contribu- 
tion to the movement. You apparently don’t start with this at all, 
and I think you are so completely wrong that I am astonished. 

Mr. Matin. I start exactly there. I start with the belief that the 
official, the unpaid official and often the paid official, is making far 
more sacrifices for the benefit of the organization than can possibly 
be calculated. But this does not guarantee to the rank and filer, who 
may have charges preferred against him by officials, whether paid or 
unpaid, a completely impartial view of those charges and of his de- 
fense. Thisis the only point I wasmaking. A1ll of us who are engaged 
in one kind or another of civic work or union work know that most 
of whatever income there is takes the form of the psychic income of 
doing what we think we ought. 

Senator McNamara. The subcommittee will recess until 2 p. m. in 
this room. Senator Kennedy will chair. 

Thanks again for your presentation. I’m sure it will be helpful to 
the subcommittee. 

Mr. Marin. Thank you. 

(Whereupon at 12:57 p. m. the subcommittee recessed to reconvene 
at 2 p.m. the same date.) 


AFTERNOON SESSION 


Present: Senators Kennedy (presiding), McNamara, Morse, Thur- 
mond, Goldwater, and Purtell. 

Also present: Senator Cooper, a member of the committee, and 
Senator Douglas. 
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Senator Kennepy. The committee will come to order. Before the 
witness proceeds, Senator Goldwater, do you want to make a 
statement ? 

Senator Gotpwater. Mr. Chairman, I just wanted to apologize 
for not having been here this morning and to explain my absence. 


VISIT TO MACHINISTS’ HEADQUARTERS 


Last week the chairman will remember that Mr. Hayes of the Ma- 
chinists asked us down to visit his union headquarters to find out how 
he runs that union and I took advantage of that this morning and I 
found what in my mind is a wonderful ex — of how to keep union 
books, members’ records, and so forth, and I am going to urge, Mr. 
Chairman, the entire committee to visit Mr. Hayes’ office as he invited 
us last week. 

Those 3 hours with him this morning were an experience I think that 
we all should have before we go into attempts to legislate in those 
various fields. 

It would be hours very well spent by the committee and I would like 
to suggest that the rest of the committee avail themselves of this 
invitation. 

Senator Kennepy. I have had that opportunity and I agree with 
the Senator it is a very impressive building and organization. 

Senator Morsr. I think it is a very good suggestion. I wish also 
that there were going to be held in the immediate future before we 
write up the bill, Mr. Chairman, an international convention of one of 
these unions so that all members of the committee could see the demo- 
cratic process and procedures that prevail at one of these union 
conventions. 

I think some of the greatest education I have had in this field, was 
my attendance at some of the great national conventions of these 
unions, and it bears upon this whole question of the extent to which 
these unions follow democratic procedures. 

Senator KENNEDY. Thank you, Senator. 

Mr. Carey, it is a great pleasure to see you, and I am particularly 
glad the committee is going to have an opportunity to hear your 
testimony before it concludes its hearings this week. 

You have had long experience in the labor movement, and you are 
the head of a very effective and responsible labor organization your- 
self, and you have exerted quite a force in the labor movement for 
more than two decades, so as chairman of the subcommittee and 
personally, it is a great pleasure to welcome you. 

I hope you will proceed in whatever way is most satisfactory to 
you. 


STATEMENT OF JAMES B. CAREY, PRESIDENT, INTERNATIONAL 
UNION OF ELECTRICAL, RADIO, AND MACHINE WORKERS, 


AFL-CIO, ACCOMPANIED BY BENJAMIN C. SIGAL, GENERAL 
COUNSEL, IVE 


Mr. Carey. Senator Kennedy, Senator Morse, Senator Goldwater, 
may I say that the Senators, members of this committee as well as 
any other Members of the Senate, are welcome at any time at the 
Philip Murray Building. I agree with Senator Goldwater. It is well 
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to come in not merely to see a building, but to see the operations of 
a labor organization. 

We have, every month, schools sending their economics classes, 
classes in problems of management-labor relations, to the Philip 
Murray Building where they have an opportunity of questioning 
the international officers and the heads of our departments, reviewing 
our bookkeeping system, the way we turn out our newspaper, and 
studying other union operations. We get great benefit from the 
questions of the students and faculty members, so we have made it a 
monthly event in the IUE, AFL-CIO building. 

My name is James B. Carey. I am president of the International 
Union of Electrical, Radio, and Machine Workers, AFL-CIO. I 
am also a vice president and member of the executive committee and 
the executive council of the American Federation of Labor and Con- 
gress of Industrial Organizations. I greatly appreciate the oppor- 
tunity to appear before you today to comment on some of the legis- 
lation you are now considering. 

Before opening a discussion of the merits of any of the specific 
bills before you, I should like to make some general observations. 
It has been very loosely claimed that labor unions now have an 
assured and impregnable position in our society. It is glibly asserted 
that unions are too strong and must be shorn of some of their powers. 

It is argued that they must be more democratic than the New 
England town councils of old. I think these assertions and assump- 
tions are demonstrably false. Consequently, a brief statement on the 
status and function of labor unions in our present-day free enterprise 
system seems to be in order. 


NATURE AND CONCENTRATION OF MODERN CORPORATE POWER 


One cannot properly assay the role of labor unions in this country 
today without an understanding of the nature and concentration of 
modern corporate power. A. A. - Berle points out, in his study titled, 
“Economic Power and the Free Society” that approximately 50 per- 
cent of American manufacturing today is held by about 150 corpora- 
tions, reckoned on the basis of asset values. Taking a larger group, 
it is probable that about two-thirds of the ec onomically productive 
assets of the United States, excluding agriculture, are owned by a 
group of not more than 500 corporations. In terms of power, without 
regard to asset positions, not only do 500 corporations control two- 
thirds of the nonfarm economy, but within that 500 a still smaller 
group has the ultimate decision-making power. Berle points out that 
this is the highest concentration of economic power in recorded history. 

Each corporation is a highly centralized authoritarian institution 
in which the officers and boards of directors control policy with almost 
no check or veto from the stockholders. These officers and directors, 
for all practical purposes, designate their associates and successors on 
the boards of directors. 

The result is that a great corporation is an automatic self-perpetuat- 
ing oligarchy. Such an organization can, of course, act quickly and 
secretly in the making of policy, and move without delay in executing 
that policy with massive power. If labor organizations are to have 
any impact on this type of economic organization, they must be organ- 
ized in a manner which can cope with authoritarian power of this 
nature. 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1135 
“COUNTERVAILING POWER” 


John K. Galbraith, certainly one of the most penetrating of Amer- 
ican economists, points out that corporate power necessitates com- 
parable union power. He has called it “countervailing power,” and 
illustrates it this way : 


* * * Private economic power is held in check by the countervailing power of 
those who are subject to it. The first begets the second. The long trend toward 
concentration of industrial enterprise in the hands of a relatively few firms has 
brought into existence not only strong sellers, as economists have supposed, but 
also strong buyers as they have failed to see. The two develop together, not 
in precise step but in such manner that there can be no doubt that the one is in 
response to the other * * * 


He goes on to say: 


The operation of countervailing power is to be seen with the greatest clarity 
in the labor market where it is also most fully developed. Because of his com- 
parative immobility, the worker has long been highly vulnerable to private eco- 
nomic power. The customer of any particular steel mill, at the turn of the 
century, could always take himself elsewhere if he felt he was being overcharged. 
Or he could exercise his sovereign privilege of not buying steel at all. The 
worker had no comparable freedom if he felt he was being underpaid. Normally 
he could not move and he had to have work. Not often has the power of one 
man over another been used more callously than in the American labor market 
after the rise of the large corporation, As late as the early twenties, the steel 
industry worked a 12-hour day and 72-hour week with an incredible 24-hour 
stint every fortnight when the shift changed. 


No such power is exercised today and for the reason that its earlier exercise 
stimulated the counteraction that brought it to an end. 

Let there be no illusion, however, as to the security of unions today. 
The struggle to organize unions, and to retain them, is intense and 
bitter on many sectors of the industrial front. 


STRUGGLE FOR UNION SECURITY 


Kistablished unions have to fight for their existence in some in- 
dustries. A well known example is the textile industry. Under the 
law, every union is theoretically subject to extinction when the term 
of its collective bargaining contract expires and challenge may be 
made to its continued ‘majority status. While this is only a theory 
in some instances, it is a painful fact for a very large number of 
unions. In short, in a very substantial part of American industry, 
trade unions do not have a secure place. 

Such security as they have is under an ever-present threat from un- 
organized industry, which is sizable indeed. Only slightly over 33 
percent of approximately 50 million nonprofessional and nonsuper- 
visory employees are in trade unions. It must be remembered, how- 
ever, that this union membership is not evenly distributed. In fact, 
about 15 million union members are concentrated among about 31 
million nonagricultural workers. Less than 10 percent of the remain- 
ing 20 million nonagricultural workers are organized. Of about 13 
million clerical and sales workers, only about 18) percent are org ganized. 
The number of union members among the 6 million domestic and agri- 
cultural workers is infinitesimal. 
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LABOR UNION A RESPONSE TO CORPORATE POWER 


Speaking generally, the form and the manner of operation of 
American labor unions are necessitated in large part by the nature of 
their principal adversary, the modern corporation. The labor union 
as its exists today in the United States is an inevitable and salutary 
response to the challenge of concentrated corporate power. 

n illuminating analysis of one aspect of this problem appears in 
the current Harvard Business Review for May-June 1958, in an 
article titled, “Trade Unions—Romance and Reality,” by Benjamin 
Selekman. 


Selekman states: 


The tradé union, then, is a power organization putting pressure on management 
for advancing wages and working conditions. From its nature as a power center 
stems the necessity for centralized administration. Since in the final analysis 
the threat of a shutdown determines the price which a corporation will pay for 
labor, a union must be able to initiate and conduct strikes, and a well-organized 
strike is essentially an exercise in military strategy and tactics calling for 
highly centralized decision making. It is a form of blockade. Hence the 
weapons that trouble businessmen and the community in general come into 
play—the picket line and the boycott. But once we grant the legitimacy of a 
strike as a weapon in the negotiating process, then we must also grant the 
legitimacy of using the weapons which make the strike effective. 


Selekman goes on to say: 


The tendency toward centralization in American trade unions in therefore 
rooted in their militant origin. From the beginning until well into the 1930's, 
only by means of a military strategy could the unions make any progress and 
hold on to any gains they might have made from time to time. Such strategy 
called for planning from the top—for deploying organizers, throwing up picket 
lines, establishing commissaries, providing legal assistance, and raising money 
to finance this widespread military activity. Unions had to “crash the gate” 
to force their way into industry. 


AREA OF NEGOTIATIONS 


The same influences which require centralization of authority in 
organizing and striking operate in the area of negotiations. The for- 
mulation of demands and the frequent necessity for quick compromise 
strengthen the tendency toward, and the need for, a substantial meas- 
ure of centralization. Those who are responsible for the negotiation 
of contracts and their day-to-day administration are grateful for a 
reasonable degree of centralization of authority. Selekman points 
out: 

It is also in the interest of the corporation that the union leadership be cen- 
tralized and authoritarian. The keeping of commitments at the work level is 
a matter of life and death management. It must price its commodity and 
be able to make deliveries. If the successive steps in reaching compromises 
had to go back to the union hall for debate and ratification, one would run 


the inevitable risk inherent in political hustings—the delays and interruptions 
that arise from political oppositions and factions. 


Time does not allow a more extended analysis. But even this brief 
discussion provides a perspective essential to any objective considera- 
tion of legislation directed toward the control of labor union admin- 
istration. 

In order that this committee may properly evaluate my testimony, 
I think it desirable to establish the credentials of TUE in this area. 
In my view, the IUE constitution now provides more rigorous controls 
than most of the proposed legislation would require. 
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ADMINISTRATION OF IUE 


The IUE’s constitution provides for a substantial amount of super- 
vision of the financial affairs both of the locals and the international 
union. It provides that the books and records of each local union 
shall be audited at least every 3 months and a notice thereof sent to 
the international union. If the local fails to make an audit, the inter- 
national secretary-treasurer is empowered to have one made. The 
financial condition of the international union is reported in consider- 
able detail at least once every 3 months to the executive board of the 
international union. 

Local union officers are bonded for a figure covering no less than the 
amount of funds entrusted to their care, with a minimum of $500. 
The bonding arrangements are made by the international union, with 
the fees paid by the local union. 

In the course of approximately 9 years of its existence, there have 
been only three instances of defalec: ation by local union officers. The 
amount involved in each case was covered entirely, or in large part, 
by bond. The guilty officer was prosecuted criminally in each case. 


IUE CODE OF ETHICAL PRACTICES 


In addition to the constitutional provisions, the administration of 
the international union and its local unions is governed by a code of 
ethical practices which was adopted prior to the adoption of the 
ethical practices codes by the AFL-CIO, and prior to the revelations 
of the McClellan committee. 

With respect to the administration and use of union funds, the code 
provides in part that (1) officers and members of the international 
and locals cannot be loaned union funds nor can they use any funds 
of the union for their personal benefit, and (2) the international 
districts, and locals must have their financial accounts audited at least 
annually by a qualified professional accountant. Copies of the audits 


of districts and locals must be sent to the international union as soon 
as available. 


With respect to the administration of health, welfare, and retire- 
ment programs, the code provides in part that: 


* * * No rebates or retention dividends shall be accepted, directly or indi- 
rectly, by an individual representing the union. No payment or benefit of any 
kind shall be accepted, directly or indirectly, by any representative or employee 
of the union from any employer, insurance carrier or broker for any action with 
respect to the adoption, continuance, or administration of any health, welfare, 
or retirement program. 

* * * Union officials, employees, or any other persons acting as agent or rep- 
resentative of the union who exercise responsibility or influence in the admin- 
istration of these programs, shall be entirely free of any compromising per- 
sonal ties, directly or indirectly, with outside agencies—such as insurance car- 
riers, brokers, banks and consultants—doing business with the program. 

* * * Complete records of the financial operations of these programs shall be 
maintained, in accordance with the best accounting practice. The records shall 
include at minimum, a cash receipts journal, cash disbursements journal, gen- 
eral ledger, investment ledger, membership eligibility record, and complete rec- 
ords of claims experience. 

* * * The records shall be audited at least semiannually by certified public 
accountants of unquestioned professional integrity, who shall certify that the 
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audits fully and comprehensively show the financial condition of the funds and 
results of operation of these funds. 

* * * Copies of audit reports shall be furnished, as soon as available, to the 
trustees, local unions involved, contributing employers, and the international 
union. Local unions shall make audit reports available to their members. 

* * * The trustees or administrators of these programs shall make full dis- 
closure to the beneficiaries and the international at least once each year. The 
report shall include (a) a detailed statement of receipts and expenditures; (b) 
all salaries and fees paid by the fund to whom and in what amount such sums 
were paid, and for what services; (c) the amount of retentions, claims paid, 
dividends, commissions, and charges; and (d) a detailed account of the manner 
in which the reserves held by the fund are invested. 


Finally, IUE’s ethical practices code provides that organizers and 
representatives of the union shall not establish or maintain any per- 
sonal ties, directly or indirectly, with employers or other persons who 
might improperly influence the honest and vigorous performance of 
their duties. 

CONVENTIONS AND ELECTIONS 


Constitutional conventions of the international are held once every 
2 years. The international officers hold office for 2 years. The con- 
stitution provides that the president and secretary-treasurer shall be 
nominated at the convention and elected by referendum vote, pro- 
vided, however, that any nominee unopposed at the convention shall 
be declared elected at the convention. When there are two or more 
nominees for office, their names are placed on a referendum ballot 
and they are given equal space in the IUE’s official publication for 
statements of their views. 

The vice presidents of the union, of whom there are 10, are elected 
in accordance with the provisions of district constitutions adopted by 
local unions in each of the 10 districts into which the union is divided 
geographically. Election procedures may provide for election of the 
president of the district who is automatically a vice president of the 
international, either by local membership referendum or by delegate 
vote of a district council, so long as the membership of the locals 
have an opportunity to register their choices. 

Finally, the constitution provides for recall of the president and 
secretary-treasurer by the initiation of a recall petition from not less 
than 10 locals; likewise district presidents and other district officers, 
are subject to recall by initiation of a petition from no less than three 
locals in a given district. When recall petitions are appropriately 
instituted, they are voted upon in each local union. 


AMENDMENTS TO CONSTITUTION 


The constitution itself may be amended by convention action and 
membership referendum. If an amendment is approved by the con- 
vention, it is submitted to a membership referendum within 45 days 
after the close of the convention. Between conventions any local 
has the right to propose an amendment at any time subsequent to 3 
months after the previous convention but not later than 10 weeks 
prior to the upcoming convention. 

If the local initiating an amendment secures the endorsement of 
not fewer than 10 locals, it is submitted to the international executive 
board for consideration. 
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The action of the executive board is then reported to all locals, 
which then vote upon the proposed amendment. The constitution 
provides that the columns of the union’s official publication shall be 
open for discussion for and against proposed amendments. 


RIGHTS OF LOCALS AND MEMBERS 


The rights of IUE local unions and individual members are care- 
fully protected. The constitution and the IUE code of ethical prac- 
tices require that any member charged with committing an offense 
against the constitution and bylaws of the local union or international 
must be given a fair hearing with adequate notice of the charges 
against him, a reasonable opportunity to prepare his defense, an op- 
portunity to hear all the evidence against him with the right of cross- 
examination, the presentation of witnesses, and a decision based upon 
the facts by the body designated to investigate and hear the charges. 
If he is found guilty, he may appeal to the district council, to the 
executive board and to the convention. If he is found not guilty, no 
appeal can be taken by the charging party or anyone else. 

A unique aspect of the relations between an TUE local and the in- 
ternational union is that a local union may diaffiliate with impunity. 
The constitution places no limitation on the right of a local union to 
disaffiliate, and gives the international no right to seize the property 
of a disaffiliating local. 


NONDISCRIMINATION IN ADMISSION OF MEMBERS 


Turning to the obligations of the local union to its membership, the 
IUE ethical practices code provides, in part, that the right to join 
the union shall not be denied to any eligible worker because of race, 
religion, color, sex, citizenship or national origin, and that no member 
shall be denied the protection of the grievance machinery, directly 
or indirectly. It further provides that the election of officers must 
be conducted without manipulation or taint; and that when evidence 
of dishonesty or serious irregularities of any kind in the conduct of 
an election is presented to the president, he will initiate procedures 
under section X VII of the international constitution to investigate the 
election. If the international executive board finds the charges sub- 
stantiated, it has the authority to order a new election or take any 
other measures deemed necessary. 


INTERNATIONAL DISCIPLINE OVER LOCALS 


Section XVII of the IUE constitution provides for disciplinary 
action by the international union against local unions. Here the 
power of the international is substantially circumscribed. Neither 
the president nor the international executive board has the authority 
to take action against any local union merely on the filing of charges. 

To begin with, no action can be taken unless it appears an actual 
violation of the constitution has occurred. Conduct which falls short 
of actual violation cannot be the basis of disciplinary action. If the 
president has reason to believe that such violation has occurred, he 
may institute proceedings upon the alleged violation before a com- 
mittee of three members of the executive board. This committee 
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conducts an investigation, holds a hearing and makes a recommenda- 
tion to the full board. The board may thereupon take such action 
as appears necessary, including suspension or revocation of the local’s 
charter. The action of the board is appealable to the convention. 
Consequently, it is apparent that no disciplinary action can be taken 
by the international until a duly constituted judicial body of the 
organization makes a finding of guilt. 

his brief review of the IUE constitution demonstrates, I believe, 
that IUE has nothing whatever to fear from the proposed legislation 
so far as its own operations are concerned. Nevertheless we feel 
strongly that most of the pending bills are unwise, ill advised, and 
dangerous. 

COMMENT ON 8. 3454 


Inasmuch as there are so many bills on unions and labor-manage- 
ment relations before your committee, I shall use Senator Kennedy’s 
bills as the point of departure for my discussion. 

While I support the general objectives of S. 3454, insofar as that 
bill provides for reporting and disclosure of union finances, I believe 
it should be modified in several significant respects. 


INVESTIGATIONS BY SECRETARY OF LABOR 


Section 106 (b) provides that the Secretary of Labor may make 
such investigations as he deems necessary to determine whether the 
provisions of this act, and the rules and regulations issued thereunder, 
are adequate to secure a full and honest accounting of the financial 
transactions of labor organizations, and in the course of such inves- 
tigation the Secretary may enter and inspect such accounts of any 
such labor organization. This section is much too broad. We do 
not believe the Secretary of Labor should have the right to investi- 
gate the records and accounts of a labor organization just anytime 
he wishes even though no violation of any rule or regulation has 
been called to his attention. That is what this section would author- 
ize him to do. The Secretary should have no authority to make such 
an inspection unless there is reasonable ground to believe that there 
has been violation of valid rules and regulations issued under this 
act. 

The extraordinary portion of this paragraph is that the Secretary 
may make the investigation to determine whether or not the “pro- 
visions of this act and the rules and regulations issued hereunder are 
adequate.” Suppose he finds they are not adequate? Is he author- 
ized to issue regulations going beyond the provisions of the act be- 
cause he finds them inadequate? If that is the purpose then clearly 
this would constitute an unconstitutional delegation of authority. 
If that is not the purpose, then we see no proper purpose for such 
an authorization. A labor organization’s books should not be open 
to inspection merely to determine whether the Secretary’s regulations 
are good enough. 


ACCOUNTABILITY OF OFFICERS 
Section 107 (a) and (b) makes it a criminal offense willfully to 


violate a provision of the act, or the rules and regulations issued 
thereunder, or to make a false statement or representation of the ma- 
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terial fact knowing it to be false. Section (c) however says that 
officers of a labor organization shall be personally accountable for 
any failure to file reports or any false statement contained therein. 
Subsection (c) seems to establish a much looser standard than sub- 
sections (a) and (b). If one of the principal officers is not per- 
sonally responsible under the rules of the organization for financial 
affairs, he may sign reports without knowing they contain false state- 
ments or material omissions. Certainly subsections (a) and (b) are 
sufficiently inclusive; subsection (c) should be deleted. 


INDIVIDUAL FINANCIAL REPORTS 


Section 102, which provides that every officer or employee of a 
labor organization shall file a report listing and describing direct and 
indirect loans in excess of $500 received from the organization, as 
well as any business transactions with, or dealing in the security of 
a business whose employees his organization represents or seeks to 
represent, is much too vague and general. It would impose much 
too onerous a burden upon the officers and employees of unions. Pre- 
sumably the purpose of this section is to expose any conflict of inter- 
est, not merely to reveal such financial dealings of officers and em- 
ployees merely for the sake of exposure. The problem, then, is to 
determine what kinds of financial transactions create a conflict of 
interest. No standard is set up in this bill. It is assumed that mere 
publication will result in creating the desired restraints. 


VAGUE LANGUAGE 


However, I think it is quite unfair to imply that any employee of 
a union who may own a few shares of corporation stock may be 
guilty of a conflict of interest. Furthermore, some language in this 
section is so vague as to make compliance difficult even with the best 
of good will. Subsection (f), for example, requires a union officer 
and employee to report “any business transaction between him and 
his spouse and any employer whose employees his organization rep- 
resents or seeks to represent for the purpose of collective bargain- 
ing.” An employee of IUE who buys a refrigerator from GE or a 
radio from RCA is engaging in a business transaction with organiza- 
tions whose employees the LUE represents. Does such a transaction 
have to be reported? Presumably not, but certainly the language is 
inclusive enough to require such reporting. 

The concept of conflict of interest is in itself a very vague one, and 
its application depends much on the austerity of the ethical principles 
of each individual. We believe that the mere publication of the in- 
formation required by this section imposes a burden far beyond any 
salutary effects that it may have in eliminating conflicts of interest. 

I have thus examined the disclosure provisions in title I of S. 3454 
in some detail because I think they are on the whole superior to any 
of those proposed in other bills. 


REGULATION OF TRUSTEESHIPS 


I join with George Meany, president of the American Federation 
of Labor and Congress of Industrial Organizations, and with Al 
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Hayes, president of the International Association of Machinists, 
AFL-CIO, in opposition to title IT of S. 3454, which provides for 
regulation ‘of union trusteeships. I do not intend to repeat the co- 
gent arguments they have made ‘against title II, but I would like to 
add some general considerations. 

I speak as the president of an organization which during almost 9 
years of its existence has never established a trusteeship, in the same 
sense in which that term is generally used. As I have already pointed 
out, no disciplinary action can be taken by IUE without a hearing 
and decision by the international executive board of IUE. Further- 
more, such disciplinary action can be taken only for violation of the 
constitution. It is evident, therefore, that the procedures prescribed 
by [UE in this respect are ‘far more rigid and self-limiting than any 
restrictions this legislation would impose. 


TITLE Il OF 8. 3454 BAD IN PRINCIPLE 


Nevertheless, I think the proposed legislation is bad in principle. 
It appears to proceed on the theory set forth in the introductory find- 
ings which state that, “Since the representatives designated by a ma- 
jority of the employees in an appropriate bargaining unit are author- 
ized to negotiate terms and conditions of employment binding upon all 
the employ ees in the unit, labor organizations exercise vast power over 
the welfare of individual workers whose ability to influence the terms 
and conditions of their employment and to procure the adjustments 
of their grievances depends upon the maintenance of democratic pro- 
cedure within the labor organization.” In my opinion, this statement 
has little relation to the matter of trusteeships and completely ignores 
innumerable factors that affect the terms and conditions of employ- 
ment and the fair adjustment of grievances, not the least of which 
are the attitudes of employers and general economic conditions. The 
argument appears to be that all a union needs is democratic procedures 
and it will follow, as day follows night, that its economic objectives 
will be obtained. Certainly no argument is necessary to show the 
falsity of this statement. 


ASSERTION IN STATEMENT OF POLICY IN §8. 3454 


From this extraordinarily wide generalization, the statement of 
policy leaps without transition to the assertion that: 

* * * arbitrary and undemocratic appointment of trustees and the unnecessary 
continuation of trusteeships undermine confidence in collective bargaining, en- 
danger sound labor-management relations and defeat the purpose of the National 
Labor Relations Act. 

Where is the factual documentation for that statement? 

In my view, no evidence was submitted to the McClellan committee 
which would justify such a conclusion. 

There is no evidence, so far as I am aware, which indicates that 
employees under trusteeships work under poorer conditions than they 
would if there were no trusteeships in their local unions, or if the trus- 
teeships had been established in accordance with the proposals in this 
bill. 

Under the circumstances, and in view of the very small number of 
situations brought to the attention of the McClellan committee dis- 
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closing any improper activity in this area, I earnestly believe it would 
be a gross and unnecessary invasion of the internal affairs of unions 
to establish the procedure that title IT provides. 

I urge, therefore, that this title be eliminated from 8. 3454. 


SUPPORT FOR OTHER PROVISIONS IN 8, 3454 


Subject to the qualifications expressed above, I support the provi- 
sions of S. 3454, setting forth the specific types ‘of information which 
labor organizations would be required to file with the Secretary of 
Labor : 

Requiring publication of the reports under reasonable conditions; 

requiring the preservation of a labor organization’s records and 
accounts of finanical transactions ; prohibiting loans by labor organiza- 
tions to any officer or employee of such organization totaling more than 
$2,500, or to a business firm in which an officer or employee “of the labor 
organization has an interest. 

Furthermore, subject to the qualifications expressed above, I support 
giving the Secretary of Labor authority to issue, amend, and rescind 
rules and regulations prescribing the form, content, and publication of 
reports concerning building funds, trusts, or enterprises financed by 
a labor or canization, and to make investig: itions and inspect its finan- 
cial records and accounts. 

I support the proposal to give the Secretary the authority to exempt 
labor organizations from the reporting requirements of this bill, but 
I believe the proposed ceiling of 150 members should be increased to 
200 members. 

Subject to the qualifications expressed above, I support the provision 
for criminal penalties for those individuals who w Nifully violate, or 
fail to comply with, the law, and for those who embezzle, steal, or other- 
wise unlawfully convert to their own use any of the assets of a labor 
organization of which they are officers or employees. 


OPPOSITION TO §. 3751—ELECTIONS 


A more significant attempt to regulate the internal affairs of union 
appears in S. 3751, which is a bill to provide standards for the election 
of officers of labor organizations. Here, again, the practices of IVE 
are distinctly more rigorous than this bill would require. 

As already stated, IUE conventions are biennial; constitutional 
officers are elected by referendum in the event of a contest, and are 
subject to recall between conventions. 

Nevertheless, I strongly oppose this bill because the need for such 
legislation has not been established. 

As you are aware, the AFL-CIO adopted its ethical practices code 
VI on May 23, 1957, which provides, in part: 


* * * Kach member of a union should have the right to full and free participa- 
tion in union self-government. This should include the right (a) to vote periodi- 
eally for his local and national officers, either directly by referendum vote or 
through delegate bodies, (b) to honest elections, (c) to stand for and to hold 
office, subject only to fair qualifications uniformly imposed, (d) to voice his views 
as to the method in which the union’s affairs should be conducted * * * 

To safeguard the rights of the individual members and to safeguard its demo- 
cratic character, the AFL-CIO and each affiliated national or international union 
should hold regular conventions at stated intervals, which should be not more 
than 4 years. The convention should be the supreme governing body of the union. 
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Certainly, it is much too soon to conclude that organized labor can- 
not, by voluntary action, correct any excesses in this area within a 
reasonable time. 


FEDERAL INVASION OF PRIVATE ORGANIZATION 


To invade the internal processes of a private organization by Federal 
legislation is a serious matter at any time. The more frequently and 
extensively this is done, the greater the danger to the healthy func- 
tioning of our democratic processes. The very act of imposing, by 
legislation, a prescribed procedure on voluntary organizations is, itself, 
a derogation of democracy. 

One of the reasons for the strength of a democratic society is that 
voluntaristic organizations may make their contributions to society 
as freely as is possible without impinging on the rights and priv ileges 
of other groups. Once we start imposing democrac y by fiat, we w vill 
be then chipping away the foundation stone of democracy. 

This does not mean, of course, that, where excesses have occurred 
and the need to correct them has been established, corrective legisla- 
tion should not be adopted. We certainly do not take any such ex- 
treme position. 

However, the need should be established before so serious a step is 
taken. In our view, that need has not been established. 

There is no evidence before the McClellan committee which demon- 
strated that failure to conduct elections in the manner set forth in this 
bill infringed upon the rights of individual members. 

I have no objection to secret-ballot elections in unions. All TUE 
local unions hold such elections at least biennially; many, annually. 
But they weren’t clubbed into doing it. They wanted it that way. 
It was their own democratic choice. 

Likewise, most, if not all, of our local unions elect delegates to the 
international’s convention by secret ballot. This, too, was their own 
democratic decision. 

OBSTRUCTIVE LITIGATION 


Furthermore, consider the possibilities of obstructive litigation in 
the effort to get definitions of the following phrase which appears 
in section 2 of the bill: 


* * * permitted to vote without coercion or restraint. 


After 10 years of Taft-Hartley, it is difficult to imagine the field 
day that obstructionist elements will have with language of this kind / 

Section 4 of the bill permits a member of a union to file a complaint 
with the Secretary of Labor if he has exhausted the remedies avail- 
able under the constitution, or has invoked such remedies without 
obtaining a final decision within 3 months after their invocation. 
It would be a rare situation, indeed, where such a complaint could be 
disposed of within 3 months. Consequently, for practical purposes, 
all complainants will ask the Secretary of Labor to intervene. 

Finally, we have the extraordinary provision that an order direct- 
ing an election shall not be subject to appeal, but an order dismissing 
ac ‘omplaint i is appealable. 

Certainly, a court is no more likely to be right when it orders an 
election than when it denies one. 
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Presumably, the reason for this distinction is that it is desirable to 
avoid delays. Justice delayed may be justice denied, but the denial of 
justice may be equally great where there is no concern for essential 
procedural safeguards. 

OTHER PROPOSALS 


Although I have objected to several of the proposals made by 
Senator Kennedy, I wish to compliment him on the fact that, as far 
as I am aware, he has not submitted any bills which have on them the 
mark of malice or vindictiveness. They seek to provide remedies 
which are directly related to allegedly improper practices which ap- 

ear to interfere with the proper functioning of labor organizations. 

In the Kennedy bills, labor organizations whose officers may be guilty 
of violations are not, themselves, outlawed and rendered_powerless. 
The same cannot be said, however, for other proposals pending before 
this committee. The proponents of some of the bills have forgotten 
the basic principle that “the punishment should fit the crime.” 


S. 3097—-LABOR ORGANIZATION REPORTS 


For example, in the administration bill, S. 3097, relating to labor 
organization reports and other matters, if the required reports are 
not filed, not only would the individuals responsible for the violation 
be punished criminally, but the labor organization would be rendered 
ineligible (1) to exercise any right or privilege which it otherwise 
might have under the law to obtain or retain a certification or other 
recognition as a representative of any employees; (2) to use the 
facilities of the National Labor Relations Board, or any other Federal 
administrative agency in the labor-management field; and (3) to 
enjoy the exemption from income taxes provided by section 501 (a) 
and (c) (5) of the Internal Revenue Code of 1954. 

These proposed remedies reveal a vengefulness which is probably 
not matched in any other legislation. 


COLLECTIVE RESPONSIBILITY FOR INDIVIDUAL TRANSGRESSIONS 


Punitive measures of this type rest upon jurisprudence more typical 
of a primitive culture than of a civilized society. They impose collec- 
tive responsibility for the transgressions of individuals. Those who 
suffer by these punishments are not so much the guilty officers as the 
very beneficiaries whose trust they have presumably betrayed. 

Apparently one reason for such severe penalties is that the members 
of the labor organization will take the necessary action against the 
guilty officers if they know that they, the members, may be subject 
to such punishment. However, they would not likely be aware of the 
violations until after they were committed. They would then be in 
no position to avoid the penalties involved. 

It must be remembered, furthermore, that the employees who would 
be affected are not only those who are members of the union, and are 
thereby privileged to have some control over the designation of the 
officers, but also those who are represented by the union but are not 


members and who, therefore, have no control over the designation of 
officers. 
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NO PUNISHMENT EXCEPT FOR GUILTY 


I am unaware of any plausible rationalization which attempts to 
justify this kind of berserk retribution. In all good conscience there 
should be no punishments which are directed at anyone but the parties 
who are guilty of knowing and willful violation of the law. 

By denying the union access to the Board for any purpose, when 
its officers have violated the law, every employee in the unit is, in 
effect, rendered a pariah whose rights may be violated with impunity 
by the employer. 

This is one more demonstration that the punishment involved is a 
form of outlawry making the victims fair game for employer viola- 
tions of the law. 

But the administration is not satisfied with placing the NLRB 
off limits for such organizations. 

It would do the same with the Labor Department: so that, pre- 
sumably, employers, in their dealings with such unions, could, with 
impunity, violate the Walsh-Healey Act, the Bacon-Davis Act, and 
the Fair Labor Standards Act. 

Without doubt the most savage of the punishments proposed is 
withdrawal of the income tax exemption now accorded labor 
organizations. 


WITHDRAWAL OF TAX EXEMPTIONS 


This is the first time, so far as I am aware, that it has been pro- 
posed that tax exemptions be withdrawn for reasons which have 
nothing whatsoever to do with the purpose of granting the tax 
exemption. 

These exemptions have been allowed because the groups exempt 
are nonprofit organizations, dedicated to promoting the welfare of 
their members or some portion of the public. 

Among the organizations, aside from labor organizations, exempted 
under section 501 of the Internal Revenue Code of 1954 are com- 
munity chests, funds, or foundations organized and operated ex- 
clusively for religious, charitable, scientific, literary, or educational 
purposes of a nonprofit nature; nonprofit civic leagues or organiza- 
tions operated exclusively for the promotion of social welfare; 
agricultural or hethiodberal organizations; business leagues, 
chambers of commerce, real estate boards, or boards of trade not 
operated for profit; clubs operated for pleasure, recreation, and other 
nonprofitable purposes; fraternal beneficiary societies, and many 
others falling in the nonprofit category. 

It has never been proposed, so far as I know, that violation of 
some unrelated law the officers of such organizations should 
justify the withdrawal of tax exemption. 

If it is reasonable and necessary to do so with reference to labor 
organizations, it certainly would be reasonable and necessary to do 
so with reference to all the organizations listed under section 501. 

It need scarcely be pointed out that most labor organizations 
would be rendered powerless by such a provision, unless they com- 
pletely changed the nature of their operations. 

Unions are nonprofit service organizations designed to use their 
revenues for the benefit of their members. They are not business or 
commercial enterprises, banks, or savings institutions. 
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Most unions do seek, however, to put aside some funds so that 
when they are forced ‘to engage in an economic conflict with an 
employer, or confront some other kind of emergency, they will have 
adequate reserves for these parpser. 

Removing their immunity for tax purposes will prevent the ac- 
cumulation of such reserves, and make unions so much the less able 
to meet employer onslau hts. 

If that is the objective of the administration, this punishment 
is admirably adapted to achieve its objective. 

If that is not the administration’s aim, we see no rational justifica- 
tion for the proposed provision. 


NO SPECIAL PRIVILEGES EXCLUSIVELY FOR UNIONS 


It is said by some that special burdens may properly be imposed on 
unions now because they are given special privileges by the law of the 
land. I challenge both the assertion and the conclusion. 

One of the special privileges labor organizations are said to enjoy 
is tax immunity. But tax immunity is not a special privilege of labor 
organizations. As I have shown, it applies to many other types of 
organizations. 

it is said, secondly, that the law gives unions the right to compel 
employees to become members. This is false. A union shop cannot 
come into existence without the agreement of the employer. The law 
merely says that the union shop is not illegal when granted under 
certain conditions. The union shop existed long before the Taft- 
Hartley or Wagner Acts. It derives its force from the voluntary action 
of the majority representatives of the employees and the employer. 

Another privilege mentioned is the right of exclusive representation 
given to bargaining agents. Unions which are recognized or certified 
as bargaining agents have the exclusive right to represent all the em- 
ployees in the bargaining unit. The basic reason for the establishment 
of this policy was to effecttate the purposes of the National Labor 
Relations Act, namely, to reduce labor disputes in interstate commerce 
and to stabilize industrial relations. Exclusive representation was not 
a gift for which the donor now seeks compensation. We think the 
objective of the law in this area is being continuously achieved, in the 
sense that disputes arising out of representation questions have become 
only a minor fraction of those that arose prior to the passage of the 
Wagner Act. Consequently, exclusive representation cannot be con- 
sidered a special benefit to labor organizations alone. Our entire 
economy has received substantial benefits therefrom. 

To say now that labor organizations should have imposed on them 
the many burdens which the pending bills envisage—burdens which 
have only the remotest relation to demonstrated ev ‘ils—makes it clear, 
at least to me, that it is not the public interest that the proponents of 
such burdens have in mind so much as a malevolent desire to cripple 
labor organizations in general. 


ORGANIZATIONAL PICKETING—S, 3618 


A revealing example of the real intent of much of the proposed legis- 
lation is a proposal to limit organizational picketing which appears in 
section 201 of Senator McClellan’s bill, S. 3618. This would make it 
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an unfair labor practice for a union to picket on or about the premises 
of an employer before an NLRB election for the purpose of forcing 
or requiring such an employer to recognize or bargain with a particular 
organization unless 5 days prior to the picketing a petition signed by 
two-thirds of the employees in the unit requesting recognition has been 
filed with the employer. 

Mr. Al Hayes, president of the International Association of Ma- 
chinists, has already discussed some of the objections to limitations on, 
or prohibition of, organizational picketing, and raised in addition the 
question of the constitutional validity of such legislation. I fully 
support the position taken by Mr. Hayes and would like to make some 
further comments. 

This proposal, if adopted, would bring a basic change in the theory 
underlying the National Labor Relations Act, at least in the realm 
of representation problems. It was never contemplated that the 
Wagner Act or the Taft-Hartley Act created the right to organize 
and to seek recognition. These laws merely provided some protection 
for these activities. It was never intended that the procedure provided 
by the law for obtaining recognition should be exclusive. It was never 
contemplated that the right to strike for recognition would be impaired 
by those laws. 

However, the McClellan bill and similar proposals reduce practically 
to a nullity any such rights independent of the Taft-Hartley Act. Let 
us briefly examine a few aspects of this proposal in order to judge its 
potential impact. 


PETITION SIGNED BY TWO-THIRDS OF EMPLOYEES 


A union could not picket for organizational purposes without the 
required petition signed by two-thirds of the employees. This is 

atently absurd. There would be no need for organizational picket- 
ing if two-thirds of the employees had already manifested their desire 
for union representation. It is obvious then that this section, in effect, 
prohibits organizational picketing. Now consider the effect of this 
procedure on recognition picketing. Strikes for recognition occur 
most often in situations in which the employer is actively antiunion, 
hostile to organization of his employees, and ready to take reprisals 
against them for presuming to organize. Resort to NLRB procedures 
in such cases only gives such an employer the time he needs to break 
aunion. The only effective counterstrategy a union has in such cases 
is a strike for recognition. To say then that the union must put into 
the hands of such a hostile employer, 5 days before a strike, the names 
of all his employees supporting the union would mean that the union 
would make itself an accomplice to the reprisals which such an em- 
ployer would be certain to take. No union could in common decency— 
or without inviting suicide—consider revealing the names of its mem- 
bers to an employer under such circumstances. Consequently, the 
conditions proposed by Senator McClellan mean, in effect, the end of 
strikes for recognition prior to an election. 


ONLY A MAJORITY NEEDED FOR BOARD CERTIFICATION 


The animus of such a proposal is obvious from the requirement that 
there shall be two-thirds support of all the employees in the unit, for 
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the purpose of a recognition strike, while a board certification can be 
obtained when only a majority of those who vote are in favor of the 
union. 

So far as I am aware, there is no evidence before the McClellan com- 
mittee, or before this committee, which remotely justifies launching 
on a legislative course whose constitutionality is highly dubious, and 
where the effect would be to impair seriously the ability of labor 
organizations to organize and obtain recognition, particularly in those 
situations where organization and recognition are most difficult to 
achieve. Such a proposal has nothing to do with corruption. If it is 
claimed that the right to put up a peaceful picket line has been 
misused—and the evidence in support of this claim is infinitesimal— 
this does not justify denying to organized labor one of its basic 
methods of organization. If it can be shown that racketeers have used 
this method there are other ways of meeting the problem—such as 
laws on extortion and blackmail. The fact that some people abuse 
the right of free speech to commit civil or criminal libel has never 
been suggested as a ground for applying prior censorship on speech 
and press. But, because it is ocinible that some have abused the right 
to organizational and recognition picketing, it is proposed either to 
prohibit or gravely limit the right of all unions to use it. I think that 
the analogy is a reasonable one. Merely to state it is to reveal the 
arbitrary nature of the proposed remedy. 


M’CLELLAN PROPOSALS FOR UNION CONSTITUTIONS 


In my view one of the most ominous developments in this field is 
the proposal in the McClellan bill, S. 3618, that all labor organizations 
be required to adopt the extensive list of constiututional provisions 
set out in this bill. 

I say it is ominous because it reveals the willingness on the part of 
some lawmakers to adopt legislation which would signalize the be- 
rinning of the end of a free labor movement in the United States. 
This would be the result regardless of the extent to which such legis- 
lation would actually restrict the activities of labor organizations. 
Labor unions have constituted a significant element in the develop- 
ment of our democracy because they are free, because they were not 
dominated by the government, because they were not under the control 
of the political party in power. No matter where you look around 
the world, I am confident you will find there is no independent, effec- 
tive labor movement in any country whose laws prescribe the details of 
internal wnion structure and the very conditions of union existence. 
That is why I say that even without a consideration of the impact of 
any particular provision, the mere proposal from a responsible source 
of a comprehensive labor charter is an ominous development in a free 
democratic society. 

When one examines the merits of these proposals, it is evident that 
one of their principal objectives is to render labor organizations power- 
less to perform their primary functions, namely, to represent their 
members effectively in collective bargaining with their adversaries. 
It would unduly lengthen my testimony to examine all of these provi- 
sions, but I should like to comment on a few of them. 
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INSPECTION OF UNION ROSTERS 


Section 301-I (b) would require that a roster of the names of all 
the members, with their addresses, be open to inspection by any member 
of the union. Sucha requirement is made to order for any labor spy 
seeking information for a hostile employer or other interests. 


EXAMINATION OF RECORDS 


Section 301-I (n) requires that records be maintained of all actions 
taken at any meetings of officers, board members, or members of the 
union, and these records shall be open to examination by any member 
of the union. Here again is a provision ready made for harassment 
of unions by outside hostile interests. 


UNION FUNDS 


Section 301-I (q) and 301-II (q) provide that labor organizations 
shall not maintain a working capital in excess of the aggr egate of dues 
and initiation fees received during the latest fiscal year. All sums 
held by organizations in excess of such amount, other than pension or 
trust funds, must be held in a savings bank on time deposits or in other 
investments as may be permitted by the laws of the state. While it 
may be true that union officers have a fiduciary relationship to their 
members, that does not mean that a union must be run like an insurance 
company or a savings bank. Most unions have, or seek to achieve, 
substantial defense funds to enable them to carry on strikes or handle 
other emergencies requiring large outlays of cash. To require a union 
to place the bulk of its funds in time deposits or securities might well 
mean that the funds would not be available for the purposes intended. 
This is indeed a devious method for denying to unions the resources 
to wage successful strikes. 


30-DAY STRIKE NOTICE 


Section 301-III (g) provides that no strike should be called by 
any union unless, at least 30 days before the commencement of the 
strike, the union "has conducted, after 5 days’ notice, a referendum 
by secret ballot of the employees in each unit participating in the 
strike and unless a majority votes in favor of it. This proposal re- 
flects either an extraordinary naivete on the part of its drafters, or 
a deliberate effort to render collective bargaining difficult and str es 
ineffectual. In the ordinary course of collective bargaining, parties 
negotiating in good faith do not know, weeks in advance, whether 
or not a strike will be called. Unions will ordinarily exhaust every 
means short of a strike to settle their differences with employers, 
and do not engage in deliberately provocative acts. Authorization 
to strike is sought by a union only when negotiations have broken 
down, or are about to break down. 


ADVERSE EFFECT ON COLLECTIVE BARGAINING 


To enforce a 35-day waiting period, as this proposal does, in effect, 
will seriously and adversely affect collective bargaining. Experience 
has shown that mandatory strike ballots provoke, rather than allay, 
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strike “fever.” The result of such a requirement would be that 
unions will feel obliged to take a strike vote even though the situation 
does not justify taking one, in order to be prepared for any eventual- 
ity. Once the strike vote is taken, the authorization in itself be- 
comes a weapon in the hands of the more reckless groups in the union 
leadership. I need hardly point out now how futile strike ballots 
were under the Smith-Connally Act, when it was presumed that the 
loyalty of the American worker would deter him from taking action 
which would interfere with defense production. As is well known, 
strike authorizations were voted almost in every one of the several 
thousand elections held. As a consequence, the Smith-Connally Act 
had a very short life indeed. 

At the very least, this proposed provision reveals an extraordinary 
lack of understanding of the actual process of collective bargaining 
and the normal reaction of union members. On the other hand, it 
may well reveal a deliberate intention to convert unions, in effect, 
into mere debating societies without power to act effectively. 


REJECTION OF STATUTORY LABOR UNION CHARTER 


I have considered only a few of the proposals which Senator 
McClellan would incorporate into union constitutions. I think 
enough has been shown to demonstrate that the entire proposal for 
a statutory labor union charter must be firmly rejected. 

I want to impress upon you as strongly as I can that there is a 
large and realistic danger that the proponents of restrictive legisla- 
tion may, unwittingly, be playing the role of Frankenstein. Their 
creature may not destroy them but it may destroy the free labor move- 
ment, one of the strongest pillars of modern political and economic 
democracy. 

In the name of greater democracy, union democracy would be 
diminished and destroyed. In the name of greater self-government, 
union autonomy would be reduced to a shadow and a pretense. 

The total effect of Senator McClellan’s union charter idea, and 
similar if less ambitious proposals of others, would be to take unions 
a long step along the road to totalitarianism. It would be a major 
move in the direction of fascist-type and Soviet-type unionism— 
characterized primarly by highly despotic authority and compre- 
hensive governmental control. 


DANGER OF TOTALITARIAN UNIONISM 


In short, we run the very grave risk today that, in the effort to 
eradicate the few remaining splotches of racketeering in American 
unionism, we will employ methods that may burgeon into something 
far worse than sporadic racketeering—namely, Communist-type, 
totalitarian unionism. Make no mistake about it: That is the real 
danger when you undermine the voluntaristic nature of free trade 
unionism. 

I ask again, however, that this whole problem be examined in long- 
term perspective. You are not confronted with an emergency. The 
bills you are now considering are intended as permanent legislation. 
There is no need for haste. The possibility of repeal is not an ade- 
quate remedy for serious mistakes. Repeal, like repentance, is a very 
leisurely process. 
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SELF-POLICING PREFERABLE 


The desirability of moving slowly is particularly apparent because 
an instrumentality has been created for carrying out, on a voluntary 
basis, whatever is of value in the pending bills. “I refer, of course, to 
the ethical practices codes of the AFL-CIO. I urge you to give the 
most thoughtful consideration to the desirability of allowing AFL- 
CIO to continue its current self-policing for a reasonable period of 
time, pursuant to its constitution and these codes, before adopting 
other than disclosure legislation at this time. 

The principle of permitting voluntary organizations to act in a 
self-policing capacity, to carry out an objective which Congress deems 
desirable, has been recognized on several occasions. The most out- 
standing example, perhaps, i is the Maloney Act (sec. 15—-A, Securities 
Exchange Act of 1934) the purpose of w hich is to provide a mecha- 
nism of ‘regulation among over-the-counter brokers and dealers operat- 
ing in foreign commerce, to prevent practices inconsistent with just 
and equitable principles of trade. Senator Maloney, author of the 
legislation, pointed out that the securities business could— 
be dislocated either by corruption from within or by unwise and burdensome 
regulation from without. Our task is to prevent the former without risk of the 
latter. The act provides a formula designed to accomplish this result. This 
formula is predicated upon the principle that corruption from within, so far 
as possible, should be prevented from within and that external restraints should 
be rendered unnecessary as a result of the exercise of self-restraint. 

Under this legislation the National Association of Security Dealers 
was formed to carry out this self-policing activity. It adopted rules 
of practice to accomplish the foregoing objectives. Complaints of 
violation are considered by it, which, if upheld, result in disciplinary 
action. The most severe penalty is expulsion. 


VOLUNTARY ADJUSTMENT OF JURISDICTIONAL DISPUTES 


A comparable approach was followed in the provisions of the Na- 
tional Labor Relations Act governing jurisdictional disputes. Section 
10 (k) specifies that the Board shall resolve jurisdictional disputes 
unless the parties submit “satisfactory evidence that they have ad- 
justed, or agreed upon methods for the voluntary adjustment of the 
dispute.” 

The National Labor Relations Board itself has adopted a policy 
that arbitration awards issued pursuant to voluntary arbitration pro- 
cedure, and dealing with violations which are subject to the jurisdic- 
tion of the National Labor Relations Board, will be honored by the 
Board if they appear to be fair and regular, and not ¢ learly repugnant 
to the purposes and policies of the act (Speilberg Manufacturing Co., 
112 N. L. R. B. 1080). 

I do not suggest that the particular methods used in the cited legis- 
lation should be applied to the problem we are now considering. I 
merely point them out to show that, when we urge that AFL- CTO be 
permitted to police itself, we are not asking for a novel or unreasonable 
indulgence. We propose self-policing, not for purposes of evasion, or 
because we are not fully in accord with the proposition that unethical] 
practices in the labor movement should be rooted out wherever they 
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exist. We are strongly in favor of this even though we know that 
less vigorous and less sincere efforts are being made to root out much 
more W videspre: ad corruption in business and industry. 

It is argued, however, that AFL-CIO is relatively powerless to do 
an effective self- polici ing job. I should like to examine this contention 
briefly. 


AFL-CIO CONSTITUTION 


In the first place, AFL-CIO has established enforceable standards, 
adequate to meet the problem. These standards are elaborated in the 
ethical practices codes which are already in the record of this hearing. 
I should like to review them, since they have been discussed here only 
briefly. 

Article IT, section 10 of the AFL-CIO constitution provides that 
one of the objects of the federation is: 

To protect the labor movement from any and all corrupt influences and from the 


undermining efforts of Communist agencies and all others who are opposed to 
the basic principles of our democracy and free and democratic unionism. 

Article VIII,section 7 states, in part, that: 

The executive council, when requested to do so by the President or by any 
other member of the executive council, shall have the power to conduct an 
investigation directly or through an appropriate standing or special committee 
appointed by the President, of any situation in which there is reason to believe 
that any affiliate is dominated, controlled, or substantially influenced in the 
conduct of its affairs by any corrupt influence * * * Upon the completion of 
such an investigation, including a hearing, if requested, the executive council 
shall have the authority to make recommendations or give directions to the 
affiliate involved and shall have the further authority, upon a two-thirds vote, to 
suspend any affiliate found guilty of a violation of this section. 


You are aware, of course, that the AFL-CIO committee on ethical 
practices has been established and operates pursuant to constitu- 
tional authority, by convention action, and action of the executive 


council, to carry out the constitutional determination that AFL-CIO 
shall become and remain free from all corrupt influences. 


AFL-CIO CODE ON LOCAL UNION CHARTERS 


On August 29, 1956, the executive council adopted its first code, 
a code on local union charters, establishing a policy against issuing 
of charters for so-called paper loc - and against issuing charters to 
persons who are known to traffic in local union charters for illicit 
purposes. 

On January 28, 1957, the AFL-CIO Executive Council adopted 
a resolution stating, in part, that: 

It is the firm policy of AFL-CIO that the highest ethical standards be ob- 
served and vigorously followed by its affiliates in the conduct of their offices 
and in the handling of trade union and welfare funds and in the administra- 
tion of trade union affairs. 

The same resolution provides that: 


It is the firm policy of the AFL-CIO to cooperate fully with all proper leg- 
islative committees, law-enforcement agencies and other public bodies seeking 
fairly and objectively to keep the labor movement or any other segment of 
our society free from any and all corrupt influences. 
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CODE ON HEALTH AND WELFARE FUNDS 


On January 31, 1957, the executive council adopted code II, on 
health and welfare funds, which sets up an elaborate set of rules for 
the administration of health and welfare funds, and which applies 
rigorously the principle of fiduciary relationship between the admin- 
istrators of these funds and the membership on whose behalf they 
are handled. 


CODE ON RACKETEERS, CROOKS, COMMUNISTS, AND FASCISTS 


Again, on January 31, 1957, the AFL-CIO Executive Council 
adopted code III on racketeers, crooks, Communists and Fascists, 
which provides that the AFL-CIO and its affiliated unions shall 
adopt proper constitutional or administrative procedures to insure 
that no persons who constitute corrupt influences or practices be per- 
mitted to hold or retain office in any of the affiliates or their sub- 
ordinate bodies. 


CODE ON INVESTMENT AND BUSINESS INTERESTS 


Several codes have been adopted relating to the financial practices 
of unions and their officers. Code IV, on investment and business 
interests of union officials, adopted by the executive council on Jan- 
uary 31, 1957, provides that no responsible trade union official should 
have a personal financial interest which conflicts with the full per- 
formance of his fiduciary duty as a workers’ representative; or hold 
a substantial business interest in any enterprise in which his union 
bargains collectively; or in any business enterprise which is in com- 
petition with any other business enterprise in which his union bar- 
gains collectively; or have a substantial business interest in a busi- 
ness enterprise a substantial part of which consists of buying from, 
selling to, or otherwise dealing with the business enterprise with 
which his union bargains collectively; or receive personal payment 
of any kind from an employer or business enterprise other than his 
regular pay or benefits for work performed as an employee with 
which his union bargains collectively. These principles are to be 
applied to all officers or affiliates of AFL-CIO and their elected or 
appointed staff representatives, and officers of subordinate bodies of 
such organizations. 


CODE ON FINANCIAL PRACTICES AND PROPRIETARY ACTIVITIES 


Ethical practices code V, on financial practices and proprietary 
activities of unions, advances a detailed set of principles regarding 
control of union funds, loans to union officers and investments by 
unions and union officials. In this connection the executive council 
adopted a supplementary code on May 22, 1957, on minimum account- 
ing and financial controls, requiring strict accounting of union funds. 


CODE OF UNION DEMOCRATIC PROCESSES 
Finally, on May 22, 1957, the executive council adopted code VI 


on union democratic processes, providing, among other things, that 
each union member should have the right to full and free participa- 
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tion in union self-government; that each member should have the 
right to fair treatment in the application of union rules and laws; 
that each affiliated national and international union should hold con- 
ventions no less than once in 4 years; that the officers of such organ- 
izations should be elected by referendum vote, or vote of delegate 
bodies, with adequate internal safeguards for a free and honest elec- 
tion; that membership meetings of local unions should be held pe- 
riodically with adequate notice of time and place; that elections of 
local union officers should be conducted either by referendum or by 
a vote of a delegate body which is itself elected by referendum or 
at union meetings; that the terms of office of union officials should 
not exceed 4 years; and that AFL-CIO and its affiliates shall have 
the power to institute disciplinary proceedings with respect to local 
unions and subordinate bodies, including the power to establish 
trusteeships in accordance with the provisions of the union constitu- 
tion, and providing also that autonomy should be restored promptly 
upon correction of the abuses requiring trusteeship. 


LETTER TO AFL-CIO AFFILIATES 


On March 3, 1958, George Meany, president, and William Schnitz- 
ler, secretary-treasurer of AFL-CIO, sent a letter to all affiliates 
which declared, in part, as follows: 

It is the purpose of this directive to call the attention of all affiliates of the 
AFL-CIO that the ethical practices codes, as a matter of right and of con- 
stitutional policy, must be observed and enforced. As events during the past 
two years have indicated, the codes are both a symbol and a weapon in our 
common effort to keep the American labor movement clean and democratic. 

The six ethical practices codes deal with “paper” locals (locals without mem- 
bers) ; health and welfare funds, racketeers, crooks, Communists and Fascists ; 
investments and business interests of union officials; financial practices and 


proprietary activities of unions; minimum accounting and financial controls; 
and union democratic practices. * * * 


In compliance with the constitution of the AFL-CIO and the resolution 
adopted by the executive council at its mid-winter meeting, the executive coun- 
eil calls upon your union to take all applicable steps to assure complete com- 
pliance with the ethical practices codes by April 15, 1958. Extension of time 
will necessarily be permitted for those unions in which convention action is 
required under the terms of their own constitutions to take these steps. 

You are aware, of course, that the AFL-CIO has already expelled 
some international unions, and put others on probation, after finding 
that they had violated the principles of one or more of these codes. 
These actions demonstrate, assuredly, that the AFL-CIO means busi- 
ness in regard to enforcement of its codes. 


EFFECT OF THREAT OR ACT OF EXPULSION 


It has been argued, however, that the threat of expulsion—or even 
actual expulsion—does not eliminate the evils which invoke the dis- 
ciplinary action. I must disagree. In the first place, several unions 
which were threatened with expulsion either did. or are now in the 
course of doing, what was required to bring them into conformance 
with the codes, such as, for example, the United Textile Workers of 
America. It is wholly premature to say that expulsion will not pro- 
duce the necessary corrective action in the Teamsters and other unions 
which suffered the penalty of expulsion. 
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Corrective action of the kind required, particularly when it must 
be done through membership action and constitutional amendment, 
takes time. We believe, however, that the preservation of voluntarism 
is in the long run worth the additional time required to reach the 
objective sought, and is preferable to the employment of compulsion, 
the effect of which is seriously to erode free trade unionism. All of us 
become impatient from time to time with the delays—the trials and 
errors—attendant upon democratic action. But if the legislators 
who are so anxious to preserve democracy in unions understand that 
democracies can seldom act as quickly at autocratic institutions, they 
would be less hasty to force corrective action by legislative fiat, 
particularly in view of the fact that they have compelling evidence 
that the unions are moving rapidly to attain the objectives desired. 


DISCLOSURE OF UNION FINANCIAL OPERATIONS 


In conclusion, I wish to state that I support legislation providing for 
disclosure of union financial operations, in accordance with the pro- 
visions of title I of Senator Kennedy’s bill, S. 3454, with the qualifi- 
cations I have suggested. 

There are bills before you involving subjects I have not mentioned. 
I regret that time, and the length this statement has already reached, 
preclude setting forth my views on those matters in this statement. 

Mr. Chairman, I want to say thanks to the members of the subcom- 
mittee for their patience. 

We meet here on the first anniversary of the removal of Dave Beck 
from the executive council of the AFL-CIO on May 20 just 1 year ago. 

Iam pleased to make the statement that I have made here in the light 
of that action, because moral philosophy of the AFL-CIO, its con- 
stitution and its approach through the codes of ethical practice, is 
something quite radical for some unions. 


RECORD OF CIO 


As I believe you know, I was the secretary-treasurer of the CIO 
through its entire existence, its chief financial officer. 

There was never in its lifetime one single racketeer found in the 
CIO, nor one misplaced dollar of its finances as a national organiza- 
tion. 

Senator Kennepy (presiding). That is a correct statement. 

Mr. Carey. I think it might be said, Mr. Chairman, that those of 
us who participated in the great effort of removing the Communist 
influence in the labor movement, as well as the racketeer influence, 
would suggest that we be encouraged in this effort. 

The best kind of encouragement is to give the organizations oppor- 
tunity to deal effectively with their own problems. 

I take no position that we are opposed to all legislation. 

I simply say that currently there seems to be another intense cam- 
paign waged against the labor movement, and that this campaign will 
neither strengthen the labor movement nor help remove the corruption 
that exists within its house. 

I would say that so far the record of the AFL-CIO is a splendid 
one. There is work still to be done, and I think it can best be done in 
a voluntaristic manner. 
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I want to repeat my thanks for the kind of bills you have presented, 
Senator Kennedy, because most of them are bills that represent a real 
and sincere effort to do something in meeting our problems. 

Senator Kennepy. I want to thank you, Mr. © arey, for that state- 
ment, and also for your appearance before the subcommittee. 

I have some questions, and I know that other members of the sub- 
committee also do. 


IUE FIGHT AGAINST COMMUNISTS 


You have substantial credentials, both because of your experience 
in the CIO, as you stated, and the responsibility you held in financial 
matters. I know, as a member of the McClellan committee, the good 
record those unions have had in the matter; and, also, 1 know of the 
fight that the LUE has conducted against the Communist infiltration 
into the IUE, so that domination of the IUE would not be possible 
by Communists, and the work that you have personally done and the 
members of your union against that kind of infiltration. 

So I want to thank you. 

Now, I appreciate the comments you have made on my bills. 


KENNEDY BILL ON CONFLICTS OF INTERESTS 


I think they are very fair, and the bill on the conflict of interest, 
while you may not agree on the question of whether it is desirable to 
have such a bill, I do think that your comments on the provisions of 
my bill are very fair. They will be studied by me, and I think that 
if such a bill is reported—I don’t know that it will be—it will cer- 
tainly benefit from your statements, because there is some vagueness 
in the drafting. 

I want to be sure, that there be no question that any employee of 
the union who may own a few shares of corporation stock may be 
guilty of a conflict of interest. I know that is not the intention. 


ORGANIZATIONAL PICKETING 


I would like to ask you this question with regard to so-called organ- 
izational picketing: 

I thought your statement was quite clear on the provisions of the 
McClellan bill. The administration has a bill—Senator Smith is the 
sponsor —which I would like to ask you whether you felt would be 
unsatisfactory ? 

I'll read it over to you quickly. 

It states that section (b) of section 8 of the National Labor Relations 
Act, as amended, is amended by striking out the word “and” at the 
end of paragraph 5; by striking out the period at the end of paragraph 
6; and by adding a new par: vraph as follows: 


To picket or cause to be picketed, or threaten to picket or cause to be picketed 
any employer for the object of requiring to force an employer to bargain with 
an organization as the representative of his employees, or forcing or requiring 
the employees of an employer to select or accept such labor organization as their 
collective bargaining representative, (a) where the employer had recognized in 
accordance with this Act any other labor organization, and a question concerning 
representation may not appropriately be raised under section 9 (c) of this Act, 
or (b) where, within the preceding 12 months, a valid election under section 

25738—58——_74 
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9 (c) of this Act had been conducted; or (c) where the labor organization 
cannot establish that there is a sufficient interest on the part of the employees 
in having such labor organization represent them for collective bargaining pur- 
poses ; or (d) where such picketing has been engaged in for a reasonable period 
of time and that the expiration of such period, an election under section 9 (c) 
has not been conducted. 

You may not agree that there is any bill necessary on this subject ; 
but, in case there were such an amendment proposed—either in the 
committee or on the floor of the Senate—would you care to comment 
on this attempt to narrow quite clearly where picketing would be 
prohibited ? 

Can you judge it from my reading it ? 

Do you have a copy of the bill there ? 

Mr. Carry. Yes, we have. 


IMPAIRMENT OF EFFORTS TO FIGHT RACKETEERS 


Mr. Chairman, because of the experience that our union has had 
with certain provisions of the Taft-Hartley Act, making it difficult 
for us in our efforts to remove the Communists, this kind of legisla- 
tion—as submitted by Senator Smith in behalf of the administration— 
would impair our efforts still continuing at the present time, to remove 
racketeers. I speak especially of situations such as exist in some 
plants and shops in New York, where racketeers are outrageously 
exploiting Puerto Ricans in our industry. Our efforts to deal with 
“sweetheart” agreements negotiated between employers and _ these 
racketeers exploiting Puerto Rican workers—the McClellan commit- 
tee, incidentally, heard appalling testimony along these lines—would 
be impaired by limiting on our right through other means than through 
the Labor Board to have a “sweetheart” agreement repudiated by the 
membership and a new union brought into existence to do the work 
that a labor union should do. 

Senator Kennepy. The problem is, of course, to try to get language 
which would protect these efforts to drive out these irresponsible un- 
ions in New York, and also some of these unions in the UE; and, on 
the other hand, prevent abuses, when the employer has recognized 
a union and it has won an election, for purposes, perhaps, of bribery 
or any other improper purposes, providing the picketing of a plant 
by another union which catches the employer in the middle, without 
any real action that he can take to rid himself of the situation. 


PICKETING TO ADVERTISE INJUSTICE 


Mr. Carty. We have aided many of those innocent victims of 
“sweetheart agreements” in the New York area and I can say that 
there have often been questions of bribes or blackmail involved. But 
in cases of bribes or blackmail there are certainly laws under which 
those matters should be dealt with. However, to limit an honest and 
democratic union by placing obstacles in the way of its picketing or 
organizational efforts or any other advertising of injustice, would, I 
think, clearly handicap democratic unionism and encourage rack- 
eteering. 

There are even today people who sell insurance to employers 
against unionization by responsible democratic organizations. 
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I would suggest that the difficulties we are confronted with in the 
labor movement today would be best resolved by an aggressive labor 
organization engaged in policing its own field of activity to halt 
any continuation of unethical practices. 

Mr. Chairman, from the experience we have had we think that it is 
far better to deal with illegal practices under existing Federal and 
local laws regarding corruption—as we propose and as you propose 
in your bill—rather than try to do it by imposing limitations upon 
labor’s capacity to police its own ranks. 

Senator Kennepy. Thank you, Mr. Carey. 

Senator McNamara, do you have any questions ? 

Senator McNamara. I do, but I understand that Senator Morse 
has to leave to catch a plane or some other form of transportation. 
He is anxious to get away, and he has a question he would like to 
ask. Ill be glad to yield for that purpose. 

Senator Morse. I thank my friend from Michigan for yielding to 
me. I have to leave to catch a plane at 4:30 to go to Chicago. I do 
have one question, but first I want to make this observation. 





COMMENDATION BY SENATOR MORSE 


I want to commend the chairman of this subcommittee and those 
responsible for the list of witnesses for inviting Mr. Carey here this 
afternoon. He can close his ears for a moment, but I want to point out, 
Mr. Chairman, that we have had brought before this committee such 
great labor leaders as George Meaney, Al Hayes, Mr. Beirne and Mr. 
Gray, and now Mr. Carey, and Mr. Wyle this morning. I would like 
to say that I think it is an excellent idea to have more witnesses from 
labor such as these men, because the purpose of this committee is quite 
different from the purpose of the McClellan committee. The purpose 
of the McClellan committee was, in part, to try to ferret out the 
abuses alleged to exist in the labor field. The result was that it 
brought before us, or before it, witnesses from the field of labor who 
were not representative of labor leaders in this country. It brought 
before it that small segment of the labor movement where you have 
some labor leaders that have been tarnished with betrayal of trust to 
their membership, the Becks and their ilk. The result of it, however, 
has been that the American public in recent months has developed 
a misconception of the labor movement and of the great work that the 
labor leaders of this country have been doing in this field of economic 
freedom, and the thing that I particularly like about Jim Carey’s 
testimony here this afternoon is his stress on voluntarism, which is 
really basic to freedom. 


MINIMUM CONTROLS TO PRESERVE FREEDOM 


What freedom do you have if you destroy voluntarism? It happens 
to be a very deepseated conviction of mine, and discussed in the philos- 
ophy of Jim Carey here this afternoon, that the part that government 
plays in preserving and protecting freedom is that part that entails the 
exercise of the minimum controls and regulations necessary to keep 
men free, and we never want to forget that, it seems to me, as we come 
to deal here with the problem of labor legislation. 
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T want to thank Jim Carey for stressing here for the benefit of the 
American people today the relationship between voluntarism and the 
maintenance of economic freedom in this democratic society of ours. 

Now here we have a witness, and I don’t think anybody can possibly 
dispute the statement I now make, here we have the witness in this 
country who, in my judgment—he has had a lot of associates and 
cohorts in other unions—but here is the witness w ho, in my judgment, 
has done more to drive out communism from the American labor move- 
ment than any other witness that can be brought before us. Because 


of this great patriotic job this witness has done, I want to ask him 
this question. 


ACTION AGAINST COMMUNIST-DOMINATED UNIONS 


Mr. Carey, does the action taken by the CLO against the Com- 
munist-dominated unions in 1949 and 1950 constitute an example of the 
effective self-policing that you are pleading for here this afternoon 
should be allowed the American unions to continue to exercise, rather 
than have imposed upon them restrictive legislation that may encroach 
upon their freedom ¢ 

Mr. Carry. Yes, Senator. In fact, I think it is a fine example, the 
best possible example. Consider the efforts made to remove Com- 
munists from the labor movement through legislation, or through 
commissions or agencies of the government, as compared with the 
successful self- policing effort of the CIO. That was done in a demo- 
cratic fashion. Extensive and democratically conducted hearings 
were held, and it proved much more effective and, in fact, Senator, 
much faster to do it that way—with the labor organization assuming 
full responsibility to put its own house in order. We had to expel 
from 4 ranks of the CIO 20 percent of its membership in 1949 and 
1950. I doubt if there is another example of organizations other 
than labor taking the kind of chance labor did, risking such a huge 
amputation. And we did it with prime consideration for the welfare 
of the Nation and with scrupulous consideration of the democratic 
rights of everyone. The democratic techniques being used today by 
the AFL-CIO against racketeers are identical in pr ocedure and method 
to those used against the Communists by the CIO a few years back. 


LOCAL IMPROVEMENTS IN TEAMSTERS UNION 


Senator Morsr. I'll ask one more question, with the permission 
of my colleague. In your statement, you said it is too early yet to 
determine whether or not the expulsion of the Teamsters from the 
AFL-CIO is going to produce the good results sought. Are you aware 
of the fact, as ‘T as sure you must be, that a good many Teamsters locals 
across this country have already, in their locals, taken action in regard 
to the policies of the international, and that we are already beginning 
to see great improvement in the Teamster Union on the loc al level 
across this country ? 

Mr. Carey. I do see that local improvement, Senator, and I am 
sorry only that it didn’t start earlier. The IUE very early expressed 
its Views about Dave Beck and the Teamsters Union. We didn’t wait 
until 1955, 1956, 1957, or thereafter. In 1953 we published a 16-page 
paper, a booklet, titled “Dave Beck, Strike Breaker and Traitor To 
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Trade Unionism.” We have had to have several reprints made of 
that booklet, partly because of the large number of requests that 
came from Teamster local unions. This document and other litera- 
ture that we put out were part of our effort to expand the democratic 
process and to emphasize to our members and the members of other 
organizations their obligation to put labor’s house in order. 


EXPULSION OF TEAMSTERS 


As I have pointed out, it is one year ago today that Dave Beck 
was expelled by the AFL-CIO executive council. He was suspended 
on March 29, 1957, and then less than 2 months later removed com- 
pletely from the executive council. The point is: he said we couldn’t 
do it. He said we couldn’t expel their union. But at the AFL-CIO 
Convention last December their union was also expelled. The over- 
whelming vote in support of that action was historically significant. 
The same process can and will apply to some of the other unions. 

To your question I would say yes; we are stirring up a real rebel- 
lion amongst the Teamsters. Both leaders and rank-and-filers now 
know they have to put their own house in order. 

Senator Morse. I want to thank the Senator from Michigan and 
the chairman and my colleagues for the courtesy extended. 

Senator Kennepy. Thank you, Senator Morse. 

Senator McNamara, do you have any questions? 

Senator McNamara. I would be afraid to add anything by way 
of praise to what Senator Morse has said, because I would be afraid 
that Jim would be floating out of the room with his feet about three 
inches from the floor. Since he has to deal with General Motors 
at first hand in the near future, we would prefer to have him down 
to earth. Therefore, I'll] not add anything except to agree with 
Senator Morse that he is one of the great labor leaders of today. 

I want to ask you, Jim, do you feel that the rank and file members 
of organized labor need or should have Federal legislation to guaran- 
tee them democracy in unions at the local or international level ? 


NEGOTIATIONS WITH GENERAL MOTORS 


Mr. Carry. Senator, I think it would be a mistake to try to impose 
legislative prescriptions for internal democracy on the unions of the 
United States. It would be extremely destructive of the whole 
philosophy and practice of voluntarism. You mentioned that I may 
soon have to deal with General Motors. We are, in fact, already 
engaged in negotiations with General Motors. Effective May 29, 
which is a short time away, General Motors canceled its contract 
with our union, as they canceled their contract with the Auto 
Workers Union. 

Now, that puts us in the position that we have to determine what 
happens on May 30. Do we strike? In the face of large inventories, 
that would be a questionable procedure. Do we capitulate to the 
company’s demand that we renew the present contract but with some 
definite emasculations, such as the General Motors proposal that we 
eliminate our supplemental unemployment benefit program? The 
contract would then be far worse than now. Or do we work without 
acontract? Or can we reach an agreement ? 
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I might say that General Motors, unfortunately, cancelled its con- 
tract effective May 29 by taking advantage of the present recession that 
General Motors had a large part in bringing about. 

Now, if you enacted legislation of the type suggested, say, in the 
McClellan proposals, what could we do between now and May 29% We 
don’t know what is going to happen on May 30. The company, in an 
effort to impose its views on our union—not a mutually satisfactory 
agreement but an ultimatum—insists that we take the current agree- 
ment but with some things stricken out things as important as employ- 
ment security. They terminated their contract while one-third of our 
members in General Motors’ Electrical Division are unemployed. Not 
many people know that General Motors is the third largest producer 
of electrical goods in this country. 


CONTRACT CANCELED ON SHORT NOTICE 


Now if the Union were to cancel outright, as General Motors did, 
its contract and on the short notice that General Motors gave, I know 
what the newspaper headlines would say. I know what Senators and 
Representatives would do on the floor of the Senate and the House. 
General Motors, a large and powerful company, is unwilling even to 
accede to a moratorium on further unemployment. They are unwill- 
ing to put into operation an agreement that has been in existence for 
3 years, that is supposed to give unemployed people supplementary 
unemployment benefits. And they can maintain that the State of 
Ohio stands in the way of the implementation of an agreement 3 years 
in existence and running out on May 29. 

Suppose a union in this country, our own or any other union, were 
to refuse to put into effect provisions of a signed agreement? Why, 
we would be calumniated from one end of the Nation to the other. 


POLICYMAKING BY POWERFUL CORPORATIONS 


So I would say, Senator, if you want to find areas that desperately 
need to be democratized, don’t disarm the labor organizations. In 
comparison with management they are too weak and ineffective 
already. They have to deal with tremendously powerful corporations 
that can determine policies without the general public’s knowledge. 
The public, for example, does not know that General Motors is taking 
advantage of the recession to try to impose unfavorable terms and 
conditions of work on its employees. 

Senator McNamara. Without the knowledge, in most cases, or con 
sultation with their stockholders, too. 

Mr. Carrey. Without very much influence being exerted by their 
stockholders, if any at all. 

Senator McNamara. In connection with your negotiations that you 
presently are engaged in, many of your contracts cover multi-plant 
corporations and uniform conditions. How do you go about deter- 
mining what kind of a package you take to the bargaining table? 
What process do you follow ? 


NEGOTIATING WITH MULTIPLANT CORPORATIONS 


Mr. Carry. Well, our union, like such organizations as the Auto 
Workers and the Steelworkers that also have to deal with multiplant 
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corporations, formulate our proposals to the corporations in very 
democratic fashion. Our own union holds, in the years we do not 
have conventions, what we call Economic Policy Conferences. The 
two principal officers of each of our 480 local unions come together as 
we did in Kentucky last fall. There we put together our economic 
program. We do it in an open meeting. We even invite employers 
and discover that employers not invited also attend. General Electric 


management had men observing the operations of our meeing in Ken- 
tucky, as they did in previous years. 


IUE POLICYMAKING 


At these national conferences we discuss economic questions in the 
light of what the workers need and what the employers can afford, 
and we put together our proposals. Then our conference boards 
meet. They meet and discuss the proposals in the light of the particu- 
lar corporation they deal with. Then it goes to the local unions, then 
back up from these local unions to the national office again, where the 
papers are prepared and presentations made to the corporations. 
General Electric knows what we are going to present to them on 
October 1, 1958. Westinghouse knows now what they will be pre- 
sented with on October 15. They all have available to them copies of 
our convention proceedings. So these proposals, democratically ar- 
rived at on the local level as a result of local experience, and presented 
by our conference boards, are continually public property. So there 
are no surprises connected with anything we do with these corpora- 
tions on a multiplant basis. There can’t be and we hope there is not. 


EMPLOYERS INFORMED OF IUE PROPOSALS IN ADVANCE 


In fact, Senator, we make certain that the employers know what 
our proposals are months in advance of the time that we submit them 
officially. So every employer in our industry, whether it is Westing- 
house, General Electric, General Motors, RCA, Philco, or any of the 
other multiplant corporations, knows well in advance what our pro- 
posals are before we reach the bargaining table. Then, Senator, if 
we can ever get corporations like General Motors, General Electric, 
Westinghouse and the others, to agree on a body of information that 
we both can work with—primarily using government statistics—then 
collective bargaining becomes very simple. We could conclude nego- 
tiations in a month or six weeks. There wouldn’t have to be all the 
doubt and speculation that exists at the present time if we could get 
that common body of fact and data on what we are going to negotiate 
on and then go at it. 

I might add, Senator, that it would be extremely valuable, it seems 
to me, to have a little more public attention centered on the negotia- 
tions between these large corporations and large unions like our own. 
I think the public deserves to have more information, for example, 
about the details of negotiations at the present time with General 
Motors. I understand 

Senator McNamara. Don’t you have the press present, and aren’t 
the meetings reported generally ? 
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INFORMATION SUPPLIED IUE MEMBERS 


Mr. Carey. Senator, they are not. Generally, we start out with 
General Motors by having an understanding that we are going to 
negotiate on the bargaining table and we are not going to go to the 
press. However, this year, for the first time, General Motors, in order 
to cancel our agreement, gave us 24-hour notice that the blackout was 
to be set aside. Our union has no such news blackout now with General 
Motors. Our reports to our membership are made as follows, Senator: 

Twice a week now, each member receives at home a letter from the 
IUE’s General Motors conference board detailing the progress of 
negotiations. Every morning on 20 radio stations in the areas where 
IUE members reside we broadcast a program called Pipeline, which 
reports on our negotiations. So negotiations become not only union 
information but also public information. The conference board letters 
are released to the press. Yet we see no information in the public 
prints about the present situation with regard to General Motors. I 
think General Motors has an obligation to make sure that the public 
is not suddenly surprised, as we were in our negotiations when we 
were confronted with a notice of termination after they led us to 
believe that they were only going to modify the agreement. 


MAKING EMBEZZLEMENT A FEDERAL OFFENSE 


Senator McNamara. In this copy I have—I don’t know if you have 
the same one or not 

Mr. Carey. Yes, sir, I have. 

Senator McNamara (continuing). You use the language: 

I support the provision for criminal penalties for those individuals who will- 
fully violate or fail to comply with the law, and for those who embezzle, steal, 
or otherwise unlawfully convert to their own use any of the assets of a labor 
organization of which they are officers or employees. 

Is it your intent here to convey to this subcommittee that you believe 
that we need better legislation dealing with embezzlement, theft, and 
such things, in this area ? 

Mr. Carey. Yes, sir. Whether we need it or not, I make very 
specifically the statement that I have no objection to that. It has been 
our experience that it would prove useful to make embezzlement of 
union funds a Federal offense. 





APPLICATION OF EMBEZZLEMENT LAW 


Senator McNamara. I’m a little bit surprised at that, in view of 
your position that you think the unions should be allowed to pretty 
much police their own affairs. You have been able to deal with em- 
bezzlement or thefts, and your code of ethics covers this area pretty 
well. We have in every State laws dealing with embezzlement and 
theft, and we have a Federal law, in part at least, under the National 
Labor Relation Act, to deal with these matters. Despite all of this, 
you now are recommending to the snbcommittee that we have Federal 
legislation dealing with embezzlement, only as it applies to union 
funds, not the other side of the bargaining table, if I read it correctly. 

Mr. Carry. No, sir, I have no objection to it being made a Federal 
offense. 
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Senator McNamara. You are twisting it a bit, now. I am asking if 
you are recommending it. 

Mr. Carey. No, I have no objection. I am not satisfied with the 
enforcement of the local laws in this field, and I say very definitely 
that we recommend that it be a Federal offense, but I address myself 
to your remark that I seek it to be confined only to an offense when 
union funds are involved. No, sir; I do not. 

Senator McNamara. You are referring to union funds here in this 
section. 

Mr. Carry. Well, I am testifying on the question of the legislation 
that is before this committee. 

Senator McNamara. That is right. 

Mr. Carry. But I would say that I have no objection, in fact would 
recommend, that there be Federal legislation with regard to the em- 
bezzlement or misuse of funds, of bank institutions or others, that 
there be Federal legislation. 

Senator McNamara. I think I understand, but I think you presented 
it here in such a way that it could be easily misunderstood. I am glad 
to have your comment in that regard. 


BUSINESS ETHICS 


Mr. Carry. Well, sir, I think you understand me, and I know you 
will, when I say I suggest we proceed to get Federal legislation, be- 

sause business ethics do not prevent, for example, malpractice in banks. 
There is a tremendous amount of embezzlement now going on that has 
to be dealt with. The last place I want to see embezzlement take place 
is where funds of union members are involved. I wolud say that here 
there is more involved than just a Federal crime; there is betrayal of 
the sacred trust of the union officer. Bankers and others may have 
less—well, may have inferior standards to what we of labor want to 
require of labor union officers. 

Senator McNamara. Have you had any experience with this Shef- 
ferman organization in your dealings with management? Have they 
appeared in your labor difficulties in some areas? 


SHEFFERMAN-TYPE ORGANIZATIONS 


Mr. Carry. We have had experience with organizations like the 
Shefferman organization—unwelcome experience. We have to deal 
with them the same way we deal with any other group used by em- 
ployers for the purpose of undermining the right of workers to 
organize and bargain collectively. I have listened to some of the 
statements made by Mr. Shefferman and his associates about how effec- 
tive they were in eliminating communism in unions. It is nonsense; 
they did next to nothing. In fact, the Sheflerman type of corruption 
encourages communism, but I don’t think that Sheiferman should be 
permitted to take the blame for the people who hire him. We have 
had unethical practices in the American labor movement imposed 
upon us by employer groups and employer agents like Shefferman. 
How any one can conceive Shefferman and his organization to be 
anything other than an antilabor instrument and employer puppet 
is something I will never understand. 
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Senator McNamara. The reason I mentioned Shefferman-type or- 
ganization is that we have before this subcommittee now some recom- 
mendations and proposed legislation that would establish this type of 
operator as a thing apart from management. It would make him a 
sort of middleman, according to this legislation, to be dealt with sep- 
arately. What is your reaction to such proposed legislation ? 


SHEFFERMAN, AN EMPLOYER'S AGENT 


Mr. Carey. Shefferman is definitely an agent of the employer, and 
should be dealt with on that basis. 

Senator McNamara. Then you agree with me that he should not 
be established as a thing apart, but he should be accepted as what he 
truly is, an agent of management, and management should be held 
fully responsible for his activity ? 

Mr. Carey. The reason I am now asking our general counsel, Ben 
Sigal, a question is because I think the legislation, as I read it would 
make Shefferman an agent of the employer he is working for. 

Senator McNamara. But set him up as a thing apart for special 
treatment, I think your attorney would agree. I would like to have 
the comment of your attorney. 


MANAGEMENT RESPONSIBILITY 


Mr. Sica. We would be in agreement with you that Shefferman 
and his ilk ought not to be set aside as a separate group. They are 
agents of management, and management should bear the responsibility 
of their conduct. Of course, they proliferated as they have because 
of the narrow definition of a management agent that Taft-Hartley 
provides. Under the Wagner Act, such a development would not 
have occurred, because the employer would have had to bear the re- 
sponsibility for the conduct of men like Shefferman. 

Senator McNamara. The Wagner Act went so far as to specify 
whether he was directly or indirectly the agent. I think that is a 
much more sound position. 


PUBLIC APPEALS BOARD 


Just one more thing. I don’t think you made any reference to this 
sort of public board, a superexecutive board, that the UAW has 
established in recent months. I notice, incidentally, that they ruled 
against the UAW in a couple of cases here recently. What is your 
reaction to that kind of an agency, shall we say? Do you think it 
should be generally adopted by trade unions? Internationals? 

Mr. Carey. Senator, I don’t think there is just one method of deal- 
ing with the democratic process. We do not have such a public board 
in the IUE. We do have an ethical practice code that I would like 
to see distributed to the members of the committee. 

Senator McNamara. We have it. 

Mr. Carey. We have made known to the AFL-CIO—— 

Senator McNamara. Let me makea correction. We do not have it. 
[ thought you were referring to the AFL-CIO code. 

Mr. Carry. I was referring to our own. 
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MATTER FOR DECISION BY UNIONS 


I might add this: that Senator Morse has said it might be a good 
idea to get more pore engaged in the practical aspects of administer- 
ing the affairs of the union, as distinguished from just that of the 
federation. I am speaking now of the importance of the testimony 
of Al Hayes, and the operations of that union, or the Auto Workers 
or the Steel Workers, or any of the others. The Auto Workers 
are following a democratic course when they decide they want to 
have a public board. As to the Auto Workers needing it, ’m not 
sure that there isn’t a greater need for it on the part of some other 
groups than the Auto Workers. 

Our own organization prefers to work within its own present demo- 
cratic framework. But the Auto Workers perhaps may have greater 
need of a public review board because of their size. I think they 
consider it a good thing that their executive board be reversed by a 
public group, when they voluntarily adopt that course. 

Senator McNamara. I had no thought that we should have any 
compulsion about it. 


COMPULSORY UNION ELECTION PROCEDURES 


You mentioned in your presentation that you have secret elections, 
and certainly have no opposition to the requirements for secret ballots. 
You did not, I believe, suggest that it be compulsory by Federal law 
to hold any particular type of election ? 

Mr. Carey. I certainly did not suggest that it be compulsory by 
law. 

Senator McNamara. Because, in effect, unions would be prohibited 
from electing by acclamation somebody to office, and it frequently 
happens. Why should they be prohibited from so doing, if that is 
their desire? 


SECRET BALLOT NOT ONLY DEMOCRATIC METHOD 


Mr. Carry. That is not the reason I speak out vigorously against 
a law that would require a secret election. We have some programs 
or policies that will best be arrived at openly in the union, such as an 
economic conference. Votes taken for officers ought to be a roll- 
call vote and ought to be recorded—not a secret vote. Officers have 
to be responsive to the membership, and the members should know 
how their officers stand and vote on a particular question. I would 
contend, Senator, that it is a mistake to believe in a representative or- 
ganization like a labor union that the only democratic method of 
balloting must be a secret vote. I would much prefer to know how 
my Senators vote, not by a secret vote on an important piece of 
legislation, but by a rolleall vote, in which they rise to their feet and 
declare themselves. 

I think members of unions are entitled to know how their officers 
spoke and acted on important questions that govern their interests. 
So Iam not one who is attracted to a mandatory secret vote. 

In our organization we prefer the method by which rollcall votes 
are taken on elections of officers, but with local autonomy our local 
unions have several ways of electing their officers and delegates. All 
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of them operate within the international constitution. Some of 
.the locals send to IUE conventions their president, plus 4 or 5 other 
delegates who are elected by a secret vote. But I would hesitate to 
have in the law a statement that delegates to conventions must be 
elected by secret votes, or the officers ‘be elected at the convention 
by now votes, when there are even more democratic methods avail- 
able. I don’t think a case has been made as to the votes in the 
McClellan committee or elsewhere. 

Senator McNamara. I can say to you that I readily agree. 

I want to just say in conclusion, Mr. Chairman, that I think this 
is a very fine presentation, and certainly will be helpful to our 
subcommittee. 

Senator Kmnnepy. Thank you, Senator McNamara. 

Senator Cooper, do you have any questions ? 

Senator Coorer. I might say, too, that I have been very much in- 
terested in the statement of Mr. C arey, particularly in those sections 
where he summarized the policing methods of the AFL-CIO under 
the provisions of their own constitution. 


SMITH-CONNALLY STRIKE VOTES 


Mr. Carey, you referred at one point to a record of strike authoriza- 
tion votes taken under the Smith-Connally Act. Do you have any 
statistics available showing the number of votes taken as a result of 
those votes? 

Mr. Carey. Yes, Senator; we could easily get the statistics. 

Senator Coorrr. Are you able to give any approximation ? 

Mr. Siea. Yes; we can give it to you. 

Mr. Carry. In fact, we had it in the testimony, but because of its 
length we took it out. We also had in the testimony the exact way 
the question was posed by the Smith-Connally Act. The question, 
specified by the law, asked the worker: Do you want to interfere with 
defense production by engaging in a strike? 

Mr. Sica. We don’t have the vote figures here, but we can provide 
them for you. 

Senator Coorrr. Perhaps you can one them. 

The point that you are making, Mr. Carey, is that there were several 
thousand votes taken, and almost unanimously they were strike au- 
thorization votes. 

Mr. Carry. And with the question posed as I stated, Senator: Do 
you favor interrupting defense production? That certainly was an 
unfortunate phrasing—to place workers in that position. 


PICKETING AFTER REPRESENTATION ELECTION 


Senator Coorer. There is another question I want to ask. I am 
sure you have answered it many times, and perhaps it is a very simple 
question for you, but Senator Kennedy suggested it in one of his 
questions. I cite two cases, 1, assume that an election is held in a small 
industrial organization, or any kind of business enterprise, say 10 or 
12 people working there, and no labor organization was certified, or, 
an election held in organization A was certified. Organization B 
immediately engages in : picketing. Or assume another case where an 
election was held and they voted against being represented, and the 
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union engages in picketing. Now, I thing I could understand the 
reasons for ‘that, but what is the rationale for picketing, then, imme- 
diately picketing , under those circumstances? 

Mr. Carry. Well, they, of course, have a constitutional right to 
picket on the simple grounds that they have the right of free speech. 
Why should it be denied them ? 

Senator Coorer. I’m sure you would argue and I am now just get- 
ting your reasons. I’m sure you believe that it should be organized, 
it is good for them and good for the country. But second, there is the 
right of free speech. These people may have said that they have made 
a democratic choice. 

Now, what is the res asoning, then, for picketing which begins 


REASONS FOR PICKETING 


Mr. Carey. It could be, Senator, that it was not a democratic 
choice, it was not the real choice of the workers. It could have been 
that an organization came in, gave the employers a sweetheart agree- 
ment and even 

Senator Coorrer. I’m assuming that an actual free choice was made. 

Mr. Carey. Well, if a free choice was made— 

Senator C OOPER. I’m arguing maybe academically and theoretically, 
but the idea is that people should have the right to make a decision 
democratically, and whether it is a bad decision or a good decision 
from your viewpoint or the viewpoint of any other organization is 
beside the question, if they have freely made the decision. Then 
I am interested in knowing what arguments there are for immediate 
picketing. 

NO DENIAL OF RIGHT TO PICKET 


Mr. Carry. Well, of course, where a free choice was actually made 
and a contract was properly consummated, it would be silly for 
another group to engage in a campaign of picketing or a campaign 
to try to organize the plant. But they do have the right to try, they 
do have the right to picket under our Constitution and Bill of Rights. 
I think it would be extremely silly, but I don’t think they ought to 
be denied their right to do it. They are an awful waste of time, 
things of that nature, but I think unions soon come to that conclusion. 

Senator, I must say, I don’t know of many cases where a union 
would engage in useless picketing or organizational effort after a 
proper agreement has been arrived at and meets the needs and desires 
of the employees in the plant. They are hard to find—examples 
of that. I do know of cases where an arrangement is worked out 
whereby a union not having jurisdiction over a particular kind of 
work pickets an employer who has negotiated a sweetheart agree- 
ment. This can happen even where certification exists on grounds 
that it would be desirable for a union to picket and thus advertise 
the fact that there is a sweetheart agreement in effect, or that there 
is perhaps racketeering involved in the situation and exploitation of 
workers. 

If I was asked which is more important, I would say let’s take a 
chance in our democracy with a very few unions wasting resources 
by engaging in foolish picketing. It does represent a foolish effort, 
because it will be useless in the long run. I don’t think there w ould 
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be much danger in that situation. But there are, I repeat, some areas 
in which labor organizations should engage in picketing, even despite 
a certification, especially where there is a . sweetheart arrangement or 
minority exploitation, as has been the case in the New York area 
recently. 

COURT ORDERS AGAINST PICKETING 


Of course it is easy to get a court order against a union, even when 
it is engaged in trying to set aside a sweetheart agreement or a rack- 
eteering situation. That has been true of cases involving the Team- 
sters U nion, and it has been true of cases involving a couple of the 
other unions suspended or expelled by the AFL-CIO. 

Senator Kennepy. How do you get a court order for those condi- 
tions—what grounds, Mr. Carey, in the court of New York, the case 
you are discussing? What is the charge they make? 

Mr. Carry. Against our organization ? 

Senator Kennepy. Yes, how do they get the court order? What is 
the procedure. 

Mr. Carey. Well, I wish they couldn’t get it so easily, but I would 
like to ask our general counsel to answer that. 


INJUNCTIONS GRANTED ON GROUND CONTRACT EXISTS 


Mr. Sieat. Well, whether or not the order is properly issued, the 
fact is that injunctions have been issued on the ground that there was 
a contract in existence. That was the basic ground for the injunction 
in some proceedings in New York. 

Senator Kennepy. Against the IUE, picketing ? 

Mr. Sicau. Yes. Wecontended that the agreement was signed with- 
out the will and without the knowledge of the employees. The other 
union came in, according to the information we had and signed an 
agreement without the knowledge of the employees. There could be 
no election under the usual rules of NLRB that an agreement was a 
bar toan election for itsterm. All right. 

Now, in this particular situation, we felt that the employees were 
being so outrageously exploited that we took whatever risks were in- 
volved in the effort to publicize the matter. And the matter was 
publicized. There was no other way to do it, but to organize a picket 
line for the purpose of calling attention of the public to these serious 
miscarriages of representation policy. 

Senator _Kennepy. Can you inform the subcommittee on what 
grounds the employer could get an injunction against the union ? 

Mr. Stcau. Well, I say these were the grounds that were alleged. 


BASIS FOR ISSUANCE OF COURT ORDER 


Senator Kennepy. I know. But I am not a lawyer. On what 
grounds did the court issue the order that would prohibit picketing? 

Mr. Sicau. Well, I am only stating the reasons that the court gave. 
I don’t think the court was right in doing what it did. 

Senator Kennepy. What are the grounds? Where is it against the 
law to picket ? 

Mr. Sicav. Well, the court gave the reason that because there was 
an agreement in effect in this case, no other union had the right to 
picket. 


———————— 
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STATE LAW 


Senator Kennepy. Was that New York State law ? 

Mr. Sicau. This was a New York State court. 

Senator Kennepy. Was it under interstate commerce or under in- 
terstate law ¢ 

Mr. Sieau. This was under State law. 

Mr. Carry. We have some question as to whether it was properly 
done under the law. But as to it being done, we know it was. 

Senator Kennepy. I was just wondering whether it was some State 
law, or what the State law might be. 

Mr. Sicau. Well under the State statutes as well, we think the court 
was wrong. But that of course doesn’t annul the fact that the court 
did issue the injunction. Subsequently, the whole matter was finally 
straightened out. But the situation was so bad that the NLRB did 
finally intervene and provide necessary remedies. But in a situation 
of that kind, we think that the union, employees’ representatives, 
should have the right to publicize the facts, and frequently the only 
way to publicize the facts is to institute a picket line. A number of 
proposals here would make it impossible to publicize the facts in the 
way that the occasion may require. Merely because there is a cer- 
tification, or merely because there is a contract doesn’t mean that the 
situation is one which does not call for correction. And a picket line 
is frequently the only way in which the necessary attention can be 
obtained. 

Senator Kennepy. Senator Thurmond. 

Senator Trrurmonp. I don’t have any questions. 

Senator Kennepy. Thank you, Senator. 


ORGANIZATIONAL PICKETING 


This question of organizational picketing is a matter which was of 
some interest to the Senate last month when amendments relating to 
it were offered on the floor, and will be again. That is why we are 
spending some time on it. 

Now, of course, when you have picketing under the conditions de- 
scribed by Senator Cooper, you can have cases where, for example, 
the Teamsters won’t cross picket lines. This does exert or can exert 
in some conditions extensive economic pressure on the employers. So 
quite obviously it should not be irresponsibly done or be an attempt 
to coerce the employer or be a result of jurisdictional disputes between 
two unions. So that I think that it is obligatory on this committee 
to make sure that we give, to the extent we can, some direction to the 
Senate, at least our opinion as to where this should be permitted and 
where it should not be permitted. 


PICKETING AS PART OF SHAKEDOWN 


I don’t know whether it is possible, but one of the arguments always 
used of course, is that this threat of a picket line being part of a shake- 
down, as happened in New York. It is a question whether you could 
make it a Federal crime to threaten to use a picket line for the purposes 
of extorting a payment from the employer—whether that might re- 
move the fears of many members of the Senate that this weapon might 











1172 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


be so exploited—then and allow legitimate picketing to be carried on 
and not be the object of 

Mr. Sieau. We are concerned, Senator, that this is the kind of 
remedy that may cure the disease but kill the patient. Just because 
there may be a few who will abuse the right is no reason for denying 
the right to the great majority of those who do use it properly. 

Now, because one or two or a small percentage may make some 
personal profit out of a picketing situation is not a ground for deny- 
ing the vast majority the right to use it in ways which are necessary 
to their rights and to the proper democratic functioning of their 
union. 





DIFFERENCE BETWEEN ORGANIZATIONAL AND REPRESENTATIONAL 
PICKETING 


Mr. Carey. I think that the committee may be helpful in showing 
the difference between recognition picketing and organizational pick- 
eting. Some of this comes so easy to us who have been involved in 
many such cases, but it may be a little more difficult for the Members 
of the Senate to grasp. 

Senator Kennepy. Why don’t you just set it out precisely ? 

Mr. Carey. Between recognition picketing and organizational 
picketing—there is quite a distinction. 

Mr. Sica. For example, Senators, we had, just to give you one 
current problem—just recently a strike in Puerto Rico, involving a 
company which we thought was intent on breaking the union. We 
had all the proof we needed that the company wanted to break the 
union. Management insisted on several months of delay before they 
would give us an election. We said we were prepared to go to an 
election immediately—“Give us an election in a week,” we said. 

But the company said no, it insisted on procedures which would 
take 4 months. We said, “We cannot do that because it would de- 
stroy our union—we know what you will do in the interim.” 

So we struck for recognition. And we won the strike. It was a 
long one, but we obtained recognition. 

Now, we know from our experience that we would have lost that 
local union if we had gone through the usual dilatory processes of 
the National Labor Relations Board. In the ordinary case 3 to 4 
months is taken to get an election. 


RECOGNITION PICKETING 


Now, recognition picketing occurs when the union seeks to be rec- 
ognized as bargaining agent, as exclusive bargaining agent. And 
the contention, of course, is that at that time they represent the ma- 
jority of the employees and are prepared in most cases to prove that 
they represent the majority of the employees. 

The union is not striking or picketing for the purpose of obtaining 
additional membership, in order to acquire the majority it already 
says it has. We have had a number of cases where we said, “We will 
prove our majority to you, but we are not going to allow you to draw 
us in to NLRB procedures for months while you take reprisals 
against us and destroy our union by the time the election is called.” 

Now, in such situations we say the law should not preclude us from 
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taking action necessary to defend ourselves. We have no objection 
to going through an NLRB election, where we believe the employer 
is going to deal fairly with us and allow the uninhibited and free 
choice of the employees to be demonstrated through a secret ballot. 
But where we are convinced—and this happens many times—where 
we are convinced that the employer is using the process of the Board 
to destroy the union, then we say, “We will not let you use the law 
to break the law by denying us our legal right to represent the em- 
ployees when we have the majority.” 


PICKETING TO PUBLICIZE EXISTENCE OF UNION 


Now, organizational picketing occurs when the union can reach the 
employees only by publicizing its existence, its programs and the 
values of affiliation by means of picketing process. 

We may not for various reasons—geographical, physical, or other- 
wise—be able to reach the employees in any way except by a picket 
line. There may be other methods; but certainly picketing in itself 
may be no different than passing out leaflets. 

But the point is that at this time the union does not have a ma- 
jority. It 1s only seeking members. And it is publicizing its wares 
by the picket line. 

Now, to do as Senator McClellan proposes, namely, to say, “You 
cannot seek members before you already have an overwhelming ma- 
jority of the members,” reduces the whole matter to an. absurdity. 
In essence it is saying you cannot do any organizational picketing, 
because if you don’t do it until you have the great majority, of course 
you can’t do it at all when you need it. 

Now, that is the distinction between organizational picketing and 
recognition picketing, and both types are on occasion necessary. And 
because occasionally an unscrupulous person may use them with ul- 
terior motives or for personal anadi that is certainly no reason for 
denying the labor movement what has often proved to be the only 
organizing method available. 


DIFFERENCE IN PLANT CONDITIONS 


Senator Kennepy. Well, I am not sure I understand completely. 
It seems to me there is a difference in the condition within the plant 
in regard to the union, but there is no difference as to the picketing 
procedure between recognition picketing and organizational picket- 
ing, is that correct ? 

Mr. Sicau. The method of picketing is the same perhaps. 

Mr. Carey. Except that recognition picketing comes when you 
have the plant signed up and seek recognition. f 

Senator Kennepy. From the employer ? 

Mr. Carey. Yes, from the employer. And speaking as organiza- 
tional picketing, there has been a great change in American indus- 
try. Today’s production plant usually has a parking lot inside the 
plant gate; people don’t walk to work as they once did. Workers’ 
cars sometimes move about 40 miles an hour going through that plant 
gate, Therefore you have a difficult time presenting a leaflet, quite 
different from the old days. You might have a placard explaining 
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your campaign, “Join the union,” or announcing where the union 
headquarters is located. 

Quite frequently we find in attempting to organize a new plant 
today that the factory is deliberately isolated, quite a ways from 
the community, and surrounded with a big fence. Workers drive 
through a gate and up a driveway, and you have no way of talking 
to them or presenting a case. It is not like it was at one time when 
you had a chance to talk with the workers and walk alongside of 
them as they went into a plant. Now they usually travel in cars, 
and speed into the plant. 


CROSSING PICKET LINES 


Senator Kennepy. Now, could you tell me, Mr. Carey, is it that 
you would not, as a union man, cross a picket line only in the case 
of a strike? But when a picket line is thrown outside an employer’s 
plant in order to exert some kind of pressure on him, not by the 
employees, but by another group, would not that line be crossed by 
another union man ? 

Mr. Carey. When it is a legitimate picket line, you wouldn’t cross 
it. 

Senator Kennepy. Now, when it is organizational or recognition 
type of picketing, then of course it is not a picket line in that sense, 
is 1t 

Mr. Carey. Well, the signs and placards would very clearly indi- 
‘ate what kind of a dispute or issue it is. I contend that the signs 
have to be truthful and state the proposition. But when you have 
organizational picketing, please remember that is not a barrier to peo- 
ple going in. 

Senator Kennepy. Well, now 

Mr. Carry. The operations I know. For me to go through a picket 
line is like eating meat on Friday. There might be some unusual 
circumstances in which you do it, but it would be extremely excep- 
tional. 

Senator Krennepy. In other words, it depends on what the sign says. 





LEGITIMACY OF THE ISSUE 


Mr. Carey. What is crucial is the nature of it, the legitimacy of the 
issue. Now, every time I see a sign doesn’t mean it is a legitimate 
picket line. It might not even be a legitimate union. It might be for 
nonunion or even antiunion purposes. But if it is a trade-union picket 
line, it is—for a good unionist—a sacred obligation not to cross it. 

The carrying of a placard is for the purpose of advertising or calling 
attention to an issue or dispute. Sometimes they’re unusual. For 
instance, the Communication Workers Union has, on occasion, had 
pickets carry placards which did not ask the public to refrain from 
making phone calls but, on the contrary, to make a superabundance 
of phone calls. 

Senator Kennepy. In other words, supposing there is an election, 
and a union wins which another union feels is unrepresentative of the 
workers, or is involved in some combination with the employer which 
the other union does not approve of and so on and so forth, and puts 
on their sign: “This union and this company are engaged in collusion 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1175 


to sell out the workers,” or whatever the judgment of the people, for 
good or for bad, who are writing the signs may be. Nobody is cen- 
soring them. Then what happens? “—* truck comes along, or a 
teamster comes along to deliver goods. ell, now, will he cross that 
line in that case? Would he read the placard and make a judgment 
as to whether he should go across or not? What is the procedure on 
that ? 
EXAMPLE OF STRIKE AGAINST WESTINGHOUSE 


Mr. Carey. Well, I suppose we don’t live in exactly an idealistic 
situation. Take, for example, the nationwide strike the I. U. E. 
conducted against Westinghouse for 156 days. We would have liked 
not to have had the truckdrivers cross our picket lines. Our placards 
were designed so the Teamsters would recognize that we had a legiti- 
mate strike. However, in some instances, they not only went through 
our picket lines, but drove the trucks over our little picket shacks— 
on orders from Teamster big shots. I don’t suppose it made very 
much difference to them that our organization was on strike against 
Westinghouse. I would hardly contend that that strikebreaking had 
anything in common with trade unionism. 

Senator, may I emphasize again that there has been a great number 
of changes made in the last few years. Formerly we did have a lot 
of jurisdictional disputes. Now we have effective machinery to deal 
with them. We had constant conflicts between the AFL and CIO. 
But their number was exaggerated in the press. When we actually 
made a study of it, we found there were fewer jurisdictional conflicts 
than would appear. I would assume that would be quite true of juris- 
dictional disputes. There will continue to be arguments between 
unions, just as we have arguments between States, but they are becom- 
ing smaller and more easily resolved. 

But, I would say that the whole nature of things have changed in 
the labor movement in the last few years. The work of the NLRB 
is also changing. For the first time, there is machinery now in ex- 
istence in our labor movement that can deal effectively with questions 
of corruption and jurisdictional disputes. We don’t contend we have 
reached or attained anywhere near perfection. We will still have 
some disputes, but fewer and fewer. 


REPUDIATION OF “SWEETHEART AGREEMENTS 


As to the dangers of either organizational picketing or recognition 
picketing, when employers start complying with the letter and the 
spirit of the law, they will become increasingly unimportant dangers. 
And as we remove the practice of “sweetheart” agreements and con- 
tinue to remove the corrupt influences that exist, we will be getting 
further away from any need for special legislation. 

In view of the progress we have made, and with the labor move- 
ment being permitted to police itself we will be better able to resolve 
our special problems. 

Of course, I know of the weekly appeals made by employers, those 
alleged innocent bystanders. Very seldom are they innocent. We 
had an instance just recently in Tennessee, where a “sweetheart” agree- 
ment was negotiated between the Carpenters and a large corporation, 
a subsidiary of the Magnavox Co. When the election was held, the 
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Carpenters Union with its “sweetheart” agreement got 9 votes; our 
union got 597. The IBEW, another union that got involved on the 
side of the carpenters, got five votes. That controversy raged for a 
period of 2 years. But when the Labor Board finally held an elec- 
tion, despite the opposition of the employer and the union involved, 
the “sweetheart” agreement was repudiated. 


NEW KIND OF UNIONISM 


I might say our union pretty much symbolizes the new unionism 
that has developed in recent years. We are not unique in that sense. 
Our organization grew out of three tremendous struggles; first, 
against company unionism, with the employer dominating workers’ 
organization. Next came the fight against the Communists. And 
now the continuing fight against racketeers and corruption. 

I would say that our union is a good example with the Auto Work- 
ers, the Steelworkers and many more—of a new kind of unionism 
as it is coming about in the United States. I am sure, moreover, that 
this will be better also for the employers involved. Let me add that 
I do understand the difficulties that this committee has in laboring 
over some of these problems, such as jurisdictional and organizational] 
issues. 

But I would like this Senate committee to get the record of the 
National Labor Relations Board for the last 214 years on jurisdic- 
tional disputes, and see how well the AFL-CIO machinery has op- 
erated. In fact, we were amazed to find how little change of a con- 
structive nature resulted from contests between former AFL unions 
and former CIO unions. In fact, Senator, that it what brought 
about the no-raiding agreement. We found that despite all the noise 
and feathers and everything else, very few members were changing 
from one union to another in their allegiance, despite all the man- 
power and resources thrown into these struggles. So we got sensible. 
We decided to use those resources in more advantageous fashion so 
we worked out the no-raiding agreement, which was a big step toward 
the merger. Then we found we could use some of the techniques we 
were trying to get employers to use, such as the arbitration of dis- 
putes, and we now have a permanent arbitrator in some disputes. 

It is amazing how little fire and flame there is when you consider 
all the smoke that arises out of some of these issues, even today. 


ECONOMIC PROBLEM ONE OF DISTRIBUTION 


I think a careful study would indicate that it is not in the area of 
production that this Nation is confronted with real problems. Cer- 
tainly it is not the productivity of the workers in this country. The 
problem lies in our distribution of the goods we produce and the kind 
of rewards and incentives we give the producers. 

But this Nation, with 614 percent of the total world population, 
produces 38 percent of the world’s goods and services. And the most 
productive group of that 644 percent of the world’s population com- 
prises the manufacturing workers in this country. 

Yet we are losing 80,000 hours-a-day in production in General 
Motors in 1 city alone because 12,000 of our people have been laid off 
in the city of Dayton, Ohio. On the other hand, General Motors 
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tell us that in the last 8 years we have lost 15,000 man-hours as a 
result of disputes. Consider that comparison: 15,000 hours lost in 8 
years and 80,000 hours lost per day. I think that indicates clearly 
how much we lose in production as a result of disputes as against 
what we lose as a result of gross mismanagement of enterprise. 

I don’t know how relevant these facts may be for the committee. 
But it seems to me that more valid comparisons of labor and man- 
agement responsibilities should be available to the public and to 
Congress. I apologize for the length of my answer. 


NONCOMMUNIST AFFIDAVIT 


Senator Kennepy. No, no. I think it is helpful, Mr. Carey. The 
last question I had was on the non-Communist affidavit. Now, hav- 
ing been into this long fight against the Commie unions, can you tell 
me whether you think the affidavit has been of any help at all, and do 
you think we ought to repeal that, Mr. Carey ? 

Mr. Carey. Well, it has been a tremendous help to the Communists. 

Senator Kennepy. In what way ¢ 

Mr. Carey. Well, it has served as sort of a Maginot Line. People 
like UE Organizational Director James Matles are able to say to the 
workers in the electrical industry, “I signed a dozen or two dozen non- 
Communist affidavits.” They can sign them by the barrel. Of 
course, the affidavits didn’t fool anybody, except perhaps the people 
in Government. But they’ve made UE propaganda, which certainly 
didn’t do any good. 

The Senator brings up a point with me that I think has important 
implications. I am an elected national officer now in my 25th year 
of union service. It has been said that labor made a mistake in not 
talking with Senator Taft in advance about the Taft-Hartley Act. 
Well, I was one who did talk with Senator Taft, and I talked spe- 
cifically on that point of the non-Communist affidavits. 


SENATOR TAFT’S VIEWS 


Senator Taft told me: “I know how silly it is, but I have to put in 
some of these things that I am opposed to in order to get enough 
votes to get it enacted.” 

Senator Taft pointed out to me that there were 29 items in his own 
bill, the Taft-Hartley Act, that he was against, but he said to me “To 
get this enacted in the House, these things have to go in it.” 

I hear an awful lot of talk about how the labor movement was un- 
willing to sit down with the Members of Congress and discuss these 
questions. Well, it was not true then, nor is it true now. We are 
willing to sit down and discuss these propositions, and we won’t hedge 
about answering a question, saying what we are for, what we are 
against. I am certainly not going to join any so-called heroes of reac- 
tion who want to take strong measures against the labor movement 
because of some activity by Beck and his ilk. 

Some of these people don’t differ too much from Beck or Hoffa in 
their philosophy or their approach. Beck believes in a totalitarian 
labor movement, and he certainly doesn’t believe in the democratic 
process. 
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REMOVAL OF NONCOMMUNIST AFFIDAVIT 


Senator, I think that we are, under your direction and chairmanship, 

tting to the nub of some of these important questions. The non- 
Cenacle affidavit in the Taft-Hartley Act should have never been 
included in the first place. And the faster it is removed, the better it 
will be. 

I am not one to say that we ought to get the employers to sign non- 
Communist affidavits, despite the fact that some of the employers I 
have to deal with trafficked with the enemy while we were engaged in 
war. Signing a non-Communist affidavit wouldn’t have stopped them 
from dealing with the I. G. Farben Industry and some of the others. 
Maybe they might sign a nontotalitarian affidavit of some nature. 
But I won’t believe in that. 

I do think that we will wait a long time before the chamber of 
commerce or the NAM assumes the responsibility for their affiliated 
organizations that the AFL-CIO and labor leaders have willingly 
assumed. You don’t hear me saying I don’t speak for anybody 
when I do speak for them. And I won’t accept the notion that the 
affidavits ought also to be signed by the employers I deal with. There 
just shouldn’t have been these non-Communist affidavits in the first 
place. And I can give you plenty of testimony on how the Communists 
used that to a fare-thee-well, and how they got away almost with 
murder. Even today we find them saying “If we were Communists, 
the Government would do something about it, but we cannot be Com- 
munists because we have signed non-Communists affidavits.” 

T resent signing a non-Communist affidavit because I am more than a 
non-Communist—I am anti-Communist. At least I should have been 
given the privilege of saying I was something more than just non- 

ommunist. 

Senator Kennepy. Any other questions? 


DELIBERATE MOVE AGAINST UNION OFFICIALS 


Senator McNamara. Mr. Chairman, this subject is one I am very 
much concerned with, too. I think that it had to be made part of 
the package of the Taft-Hartley Act. I think it was a deliberate 
move to make union officials a thing apart, and when organized labor 
accepted it without too much protest, this signing of the non-Com- 
munist affidavit, they really accepted the basis for many other restric- 
tive portions of the Taft-Hartley Act. I really think it is basic, 
and I think we ought to get rid of it in this country awfully soon, be- 
cause it means setting people up as second-class citizens by just making 
them sign this thing. And I save signed it 20 or 25 times in my 
capacity as a nonpaid union official, too. Every time I think, I got 
madder when I signed it, for the same reason that you state. 

But we ought to get rid of it. We ought to get rid of it soon, be- 
cause, when you make a man other than a first-class citizen, you just 
make him a noncitizen, and if you make all of the members of organ- 
ized labor noncitizens, you have gone a long way to destroying indi- 
vidual freedom in this country. 
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TAFT AMENDMENTS 


Senator Coorrr. I don’t think there is any need of saying this. I 
am sure the witness will agree with me when I say it. It has been 
recorded again and again, but I want it recorded once more, that, 
after 1947, Senator Taft himself did introduce several times a bill 
embodying amendments to the Taft-Hartley Act, and, while I was 
not here, the record shows in 1949 he did push through the Senate a 
bill with provisions, all of which might have been satisfactory to 
labor and management. I make that statement because it did represent 
a continual searching and examination of the act. I think it is fair to 
say that. 

Mr. Carey. Oh, there is no question—— 

Senator Coorrr. I am sure this witness will agree with me. 

Mr. Carey. In my relations with Senator Taft, there was no hesi- 
tation on his part to point up the shortcomings of the Taft-Hartley 
Act. He did before it was enacted. He did while it was being enacted, 
and he did after it was enacted. 

I think Senator Taft was an expert on the shortcomings of the 
Taft-Hartley Act. 


HOUSE ACTION ON NONCOMMUNIST AFFIDAVIT 


Senator Kennepy. Well, being on the Labor Committee at the time, 
as I remember, that amendment was put on on the floor of the House. 
I don’t know whether it was put on in the Senate—but the non-Com- 
munist affidavit, I believe, was put in in the House, with cheering. 
But it does show the importance of our doing the best job we can 
in this committee, so that, when we do put a bill out on the floor of the 
Senate, it at least represents our best judgment. 

Mr. Carey, you have been very helpful. I hope, no matter what 
happens to this bill when it reaches the floor of the Senate, that no 
one will be able to say that you did not come before the committee and 
give a very comprehensive, thoughtful, and effective statement, and 
good analysis of the shortcomings of the bills I have introduced and 
other bills, and also state very clearly what you have supported. So 
that I think you have rendered very valuable service to the public. 
It has been a great pleasure to hear. 

Mr. Carry. Thank you very much, and thank you, members of the 
committee. 

_ Senator Kennepy. We will recess until 10 o’clock tomorrow morn- 
ing. 

(Whereupon, at 4:50 p. m., the subcommittee was recessed, to con- 
vene at 10:00 a. m. in the Old Supreme Court Chamber.) 
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WEDNESDAY, MAY 21, 1958 


Untrep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LaBor AND Pusiic WELFARE, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in the Old 
Supreme Court Chamber, United States Capitol, Senator John F. 
Kennedy (chairman of the subcommittee) presiding. 

Present: Senators Kennedy (presiding), McNamara, Morse, Ives, 
and Goldwater. 

Also present: Senators Murray and Cooper, members of the com- 
mittee. 

Committee staff members present : Stewart E. McClure, chief clerk; 
Ralph Dungan and Ray Hurley, professional staff members. 

Senator Kennepy. The subcommittee will come to order. 

Our first witness this morning is Mr. George M. Harrison, who is 
president of the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees. 

I want to say, Mr. Harrison, it is a great pleasure for the subcom- 
mittee to have you here. You have had long experience in the labor 
movement. You have been one of the most distinguished and respon- 
sible leaders of organized labor in this country, and you hold a position 
of high responsibility in the labor movement. And so it is particularly 
important for the subcommittee to have the benefit of your testimony. 

Mr. Harrison. Thank you, Senator. I very much appreciate the 
opportunity to appear before this distinguished subcommittee to dis- 
cuss some of the pending bills intended to regulate labor unions. 

If it is agreeable with you, I would like to read a prepared statement. 
Of course, at the convenience of the members of the subcommittee, 
I shall be glad to answer any questions at any time, or withhold 
them until I finish my statement, whatever the subcommittee may 
desire to do about that. 

Before I proceed, may I have the opportunity to introduce our 
attorney, Mr. Edward J. Hickey, of Washington, D. C., here at the 
witness table with me. Mr. Hickey was engaged by the Railway Labor 
Executives’ Association to assist myself and members of a committee 
appointed by the association to study the pending bills and assist us 
in preparing the statement that I shall make here this morning. 

Senator Kennepy. We are very glad to have here Mr. Hickey, who 
is known to the members of the subcommittee. 

Mr. Hickey. Thank you, sir. 
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STATEMENT OF GEORGE M. HARRISON, GRAND PRESIDENT, BROTH- 
ERHOOD OF RAILWAY AND STEAMSHIP CLERKS, FREIGHT 
HANDLERS, EXPRESS AND STATION EMPLOYEES, ACCOMPANIED 
BY EDWARD J. HICKEY, ATTORNEY, WASHINGTON, D. C. 


Mr. Harrison. My name is George M. Harrison. I am president 
of the Brotherhood of Railway and Steamship Clerks, Freight Han- 
dlers, Express and Station Employees. I am also a vice president 
of the American Federation of Labor and Congress of Industrial 
Organizations, and a member of its executive and ethical practices 
committees. I appear here today in response to an invitation from 
your subcommittee chairman, Senator Kennedy, and pursuant to a 
request by the Railway Labor Executives’ Association to testify on 
its behalf as chairman of a committee which it appointed to consider 
the proposed labor legislation now on hearing. 


MEMBERSHIP OF RAILWAY LABOR EXECUTIVES’ COMMITTEE 


The other members of this committee are Messrs. G. E. Leighty, 
president of the Order of Railroad Telegraphers and chairman of 
the Railway Labor Executives’ Association; Michael Fox, president 
of the railway employees’ department, AFL-CIO; Guy L. Brown, 

and chief engineer, Brotherhood of Locomotive Engineers; and 

{. G. Schoch, president of the Railroad Yardmasters of America. 
The Railway Labor Executives’ Association is an organization of the 
chief executives of the standard railway labor unions which represent 
practically all employees in the railroad industry. The chief execu- 
tives of the following rail unions are affiliated with our association : 


American Railway Supervisors’ Association 

American Train Dispatchers’ Association 

Brotherhood of Locomotive Engineers 

Brotherhood of Locomotive Firemen and Enginemen 

Brotherhood of Maintenance of Way Employes 

Brotherhood of Railroad Signalmen of America 

Brotherhood of Railroad Trainmen 

Brotherhood of Railway Carmen of America 

Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express, and 
Station Employes 

Brotherhood of Sleeping Car Porters 

Hotel and Restaurant Employees and Bartenders International Union 

International Association of Machinists 

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, 
Forgers and Helpers 

International Brotherhood of Electrical Workers 

International Brotherhod of Firemen and Oilers 

International Organization Masters, Mates and Pilots of America 

National Marine Engineers’ Beneficial Association 

Order of Railway Conductors and Brakemen 

Railroad Yardmasters of America 

Railway Employes’ Department, AFL-CIO 

Sheet Metal Workers’ International Association 

Switchmen’s Union of North America 

The Order of Railroad Telegraphers 


All railroad workers are greatly concerned with the major proposals 
before this committee because they have been made expressly subject 
to the provisions of the following bills: 
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BILLS AFFECTING RAILROAD LABOR UNIONS 


S. 3454 and S. 3751, introduced by Senator Kennedy ; S. 3097, intro- 
duced by Senator Smith; S. 3068, introduced by Senator Knowland; 
S. 2928, introduced by Senator Ives; S. 3048, introduced by Senator 
Mundt; and S. 3618, introduced by Senator McClellan. 

These measures propose drastic changes in Federal regulation of 
railroad labor unions. In addressing myself to their principal pro- 
posals, I shall testify primarily on behalf of railroad labor and in 
part as an elected officer of the international labor organization which 
I have the honor to head. 


CENTRAL ISSUES OF PROPOSED LEGISLATION 


I shall not impose upon your time to the extent of attempting a bill- 
by-bill and section-by-section analysis of the legislative proposals to 
which I have referred. Rather, I shall seek to concentrate on what I 
conceive to be the central issues presented by the proposed legislation. 
As I read and understand the bills, these issues are whether and to 
what extent Federal legislation is necessary or desirable with respect 
to the following: 

(1) Reporting requirements and filing of financial reports ; 

(2) Conflicts of interest ; 

(3) Regulation of internal union affairs, including trusteeships and 
election procedures. 

Let me say at the outset that I am not here opposing any and all 
legislation which might be considered. On the contrary, I join with 
you in condemning any instances of dishonesty or wrongdoing, finan- 
cial or otherwise, in the handling of union affairs. As the chief execu- 
tive officer of our brotherhood, I regard myself as being under an 
obligation to administer the affairs of the organization in an honest and 
efficient manner consistent with its constitution and laws. 


DISCLOSURES BY M’CLELLAN COMMITTEE NOT REPRESENTATIVE OF 
MAJORITY OF UNIONS 


And I submit to you in all earnestness that the overwhelming 
majority of union officials not only feel likewise, but have in practice 
discharged their responsibilities honestly and democratically. Cer- 
tainly that is true with respect to all the standard railroad unions and 
their officers, as to whose integrity and conduct I have not heard any 
responsible criticism inside or outside the Halls of Congress. Frankly, 
I do not believe I need belabor the point, already well developed by 
witnesses who have preceded me, that any corruption and wrongdoing 
disclosed by the McClellan committee is totally unrepresentative of the 
labor movement generally. 

The report of the McClellan committee itself states in part that the 
misconduct “of certain elements in both labor and management,” 
which information has been highlighted, 
is in no way intended to reflect on the overwhelming majority of the labor 


unions and businessmen of this Nation, of whose integrity the Committee is 
firmly convinced. 








1184 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


UNFAVORABLE TREATMENT BY PRESS 


Unfortunately, that is the sort of statement which is either buried 
or omitted by the press in favor of the more sensational isolated in- 
stances of wrongdoing, as a result of which the public at large today 
has a stained, distorted, and totally unjustified image of the American 
labor movement. Fortunately, as I have heard and read your observa- 
tions, I do not believe that is the image before the members of this 
committee. 

Because, however, through this unjustified and widespread miscon- 
ception of the state of the unions today, there is a disposition in some 
quarters to turn back the labor clock or change its face entirely, I am 
sure you will understand my unalterable opposition to any punitive 
legislation. I am equally disposed, however, to support legislation 
which is constructive ; that, it seems to me, is the heart of the problem 
confronting this committee—whether the proposals before you are, 
or are not, constructive. 


DEFINITION OF CONSTRUCTIVE LEGISLATION 


Now exactly what do I mean by that? I mean precisely this: If 
the enactment of a particular legislative proposal before you can 
reasonably be predicted to lead to the elimination of a known abuse, 
without improperly or unfairly interfering with the legitimate rights 
of labor, then I would describe the proposal as constructive. Or, to 
use an overworked maxim that nevertheless seems particularly appro- 
priate here—let the punishment fit the crime, and don’t punish the in- 
nocent for the acts of the wrongdoer. 


PROPOSED SANCTIONS NOT CONSTRUCTIVE 


Let me quickly illustrate what I mean. As I read the penalties or 
sanctions prescribed by a number of the major bills, the members of 
the union whom the bills seek to protect from breaches of responsibili- 
ties on the part of their officers, would actually incur penalties and lose 
rights to which they are entitled although completely innocent of any 
wrongdoing. 

The McClellan bill, S. 3618; the Smith bill, S. 3097, and the Know- 
land bill, S. 3068, all contain provisions depriving the union of its 
access to Federal boards and agencies dealing with labor matters and 
concelling their Federal income tax exemption for violations by officers 
of the various provisions of the bills. The Mundt bill, S. 3048, also 
deprives a union of its tax exemption if it participates in, publishes, 
or distributes statements on behalf of a candidate for public office in 
any political campaign. 

It seems to me completely unjustified and unsound to make the loss 
of statutory benefits and union funds the price of improper conduct 
on the part of union officers. Certainly here the legislative proposal 
is not directed to the wrongdoer and the remedy would not eliminate 
the abuse. I would not call these sanctions constructive. 

Moreover, it seems to me that since the entire labor movement must 
bear the cross of whatever labor legislation ultimately evolves because 
of the transgressions of a small minority of unions and union officials, 
the Congress should be particularly zealous to adopt only such 
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measures as will reach the guilty and correct the abuses, not punish 
the innocent. We feel this is a valid premise by which to determine 
whether specific proposals are constructive. I should now like to 
apply it in those areas which I have previously described as the 
central issues or basic subject matter of the proposed legislation. 


REPORTING REQUIREMENTS AND FILING OF FINANCIAL REPORTS 


First, on the problem of reporting requirements and filing of 
financial reports, the legislation proposed in this area indicates “that 
the purpose to be served is to assure honest and competent adminis- 
tration of union affairs. As a basic proposition, railroad labor does 
not oppose a requirement that a union’s constitution and bylaws and 
its annual financial reports be filed as a matter of rec ord with the 
Department of Labor. As you know, that is an existing requirement 
of law under section 9 (f) and (g) "of the Taft-H: artley Act. But 
as you also know, labor organizations which represent railroad and 
airline employees are not subject to these provisions of the Taft- 
Hartley law except to the limited extent that they represent employees 
outside those industries. 

I mention this now because at a later point in my statement I shall 
attempt to show you why we believe it wise for Congress to continue 
its traditional and long-established separate treatment of labor 
relations in the railroad industry from those subject to the Taft- 
Hartley law. Blanket inclusion of railroad labor within the bills I 
previously enumerated creates confusion and presents conflicts be- 
tween provisions of the Railway Labor Act and provisions of the 
proposed legislation, many of which we believe would be unworkable 
in the railroad industry. 

I do not believe this was intended by any of the framers of legisla- 
tion before this committee because I feel they would agree that it 
is unwise to introduce any confusion regarding the applicability of 
a statute which has operated as successfully as has the Railway Labor 
Act. 

As I have said, we have no objection basically to unions filing 
their constitutions and bylaws or statements which honestly report 
receipts and expenditures with a reasonable breakdown of their 
sources and purposes. We only ask that the reporting requirements 
be kept as simple as possible without going into what we consider to 
be unnecessary detail. Otherwise, the reporting is not only unduly 
burdensome but expensive. 


PROPOSED REPORTING REQUIREMENTS TOO DETAILED 


To be specific, both the Smith bill, S. 3097, and the McClellan bill, 
S. 3618, appear ‘to us as unreason: able and unnecessarily detailed in 
their reporting requirements. The Smith bill would require us to 
file copies of every separ ate rule, resolution, minute or other docu- 
ment affecting members’ rights and the responsibilities of officers 
and members. Liter ally construed, this provision would require us 
to file almost every paper in the headquarter offices of our unions. 

The scope of the McClellan bill is even more burdensome. Here 
the reporting requirement or “registration statement” which is 
to be filed with the Secretary of Labor not only calls for a constitu- 
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tion and bylaws but requires that they shall conform with and em- 
body provisions which are set out in a schedule A attached to the 
bill. The schedule contains 19 detailed standards with which the 
constitutions and bylaws of local unions must comply, 18 which the 
international unions must meet, and 7 standards which are appli- 
cable to both local and international unions. These standards regu- 
late the internal operations of unions in minute detail. The basic 
objection here relates not only to the detail of the reporting required 
but to the regulation of the internal affairs of a labor union—a 
subject which I intend to discuss at a later point. 


EXEMPTION OF SMALL LOCAL UNIONS 


We also urge that subordinate local unions with less than 200 mem- 
bers should be made exempt from the financial reporting requirements. 
Certainly such an exemption would relieve finance officers, most of 
whom do not have adequate facilities, from burdensome detail with- 
out subjecting the members to any major financial abuses if the 
Secretary of Labor is simply given authority to cancel the exemption 
upon a showing of any such abuse. 


FILING OF FINANCIAL REPORTS BY EMPLOYERS 


Finally on this subject of organizations filing financial reports, 
we see no reason why employers and/or their agents should not also 
be required to file with the same agency reports of their receipts and 
expenditures in conducting their labor relations, including funds 
expended to influence the policy of labor unions, or subvert or obstruct 
their activities. 


PENALTIES FOR NOT FILING OR FOR FALSIF YING REPORTS 


With respect to the problem of penalties and sanctions for failure 
to file the required data we have several observations. We are agree- 
able to the proposal that the Department of Labor, upon proper 
showing, be authorized to examine and check the records of a par- 
ticular union or employer to determine whether or not the reports 
filed are accurate. 

We are likewise agreeable to a provision making it a criminal 
offense for a union or an employer to knowingly falsify its records 
or reports regarding its financial transactions. And we believe these 
criminal penalties should be assessed against the officers who willfully 
fail to file or knowingly falsify the reports. 


OPPOSITION TO EXCESSIVE POWER OF SECRETARY OF LABOR 


This brings to mind a point which I briefly mentioned previously, 
that is, the imposition of sanctions which deprive the union members 
of their representation rights, access to Federal agencies in pursuance 
of collective-bargaining rights granted by statute, and the depriva- 
tion of the union’s income-tax exemption, for failure of officers to 
comply with reporting requirements. These sanctions would all be 
—" after administrative proceedings before the Secretary of 
Labor. 
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For reasons which I have already stated, such proposals seem wholly 
unjustified. And they ap ear to us particularly inappropriate if 
applied to employees in the railroad industry. The grant to an 
agency administrator of an almost life-or-death authority over the 
collective-bargaining rights of employees is in sharp contrast to the 
provisions of the Railway Labor Act which are carefully drawn so 
as to provide for a minimum of administrative functions and decisions 
within very narrow limits, and were deliberately so designed by 
Congress. 

Nor can we agree with the proposition that any criminal penalties 
imposed should include violations of any order or regulation issued 
by the Secretary of Labor. We do not now know the scope of any 
such future orders. It is beyond our comprehension that individuals 
should be subjected to criminal penalties for failure to obey adminis- 


trative orders not yet written with respect to matters that have not 
yet occurred. 


INSPECTION OF RECORDS BY UNION MEMBERS 


I would also like to briefly comment on those provisions which 
would authorize the Secretary of Labor to make public the reports 
filed with him, and would require all unions to maintain underlying 
records for inspection by the Secretary or by any member. 

We do not object to the reports being published for the information 
of the members, nor to the requirement that sufficient underlying 
records be maintained to enable the Secretary to verify the accuracy 
of such reports. However, we are opposed to the idea that any mem- 
ber can come in and inspect the records of an organization at any time. 
Such a requirement would, at the worst, open the door to systematic 
harassment by dissident groups. At the least, it would subject a union 
to administrative burdens and could give rise to constant controversy 
as to whether the requirement had been fully met. 

We do not think it is necessary to so burden labor organizations. 
The purpose of shedding light on union affairs would seem to be fully 
met by the provisions in the various bills which would enable the 
Secretary to make the union’s reports public. 


CONFLICTS OF INTEREST 


A second major area covered by the legislation before you is that of 
conflicts of interest, or the use of a union office for personal or private 
gain. We condemn, equally with you, such breaches of a union officer’s 
responsibilities. The AFL-CIO ethical code on this subject and the 
Federation’s suspension and expulsion actions pursuant to that code 
as a result of disclosures of the McClellan committee attest to our posi- 
tion. We believe that you should give us a decent chance to continue 
with this remedial action. The dust has hardly settled from the 
McClellan committee hearings, and already it is being urged that the 
job to be done requires the assistance of F ederal legislation. We appre- 
ciate more than anyone else the unjustified stigma which the public 
attaches to the entire labor movement as long as even a few crooks, 
hoodlums, or tyrants remain. And in view of such an incentive, we 
respectfully submit to you that the federation can do a more effective 
job than any legislation Congress could devise. 
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We urge you to at least let the legislation reported by the committee 
be directly responsive to the corruption disclosed. Those transactions 
which, within the union and in the field of labor relations, constitute 
transgressions of the obligations of the union officer or representative 
to their members, should be expressly defined and prohibited by statute 
with appropriate penalties. Only in this way can it be said that the 
legislation is responsive to the abuse and specifically designed to correct 
it. As such it would be constructive. 


OBJECTION TO CONFLICT OF INTEREST PROVISION OF KENNEDY BILL 


An example of what I am suggesting is afforded by section 105 of 
the Kennedy bill, S. 3454, which expressly prohibits loans to any union 
officer or employee exceeding $2,500, and any loans to business firms 
in which an officer has a private interest. 

But for the most part the proposals before you do not follow this 
prescription. They attempt to get at the problem indirectly by requir- 
ing reports of financial and business transactions between labor and 
management. In so doing, they not only fail to prevent the conflicts 
in question, but impose additional burdens upon union officials and 
even upon employees of unions and their families. 

For example, the Kennedy bill, S. 3454, would require every union 
officer, or employee, or his or her spouse, to file an annual report listing 
some six different types of financial transactions. Under this legisla- 
tion the husband of any stenographer in our Cincinnati headquarters 
office would be required upon pain of a $5,000 fine or 5 years’ imprison- 
ment, or both, to report annually to the Secretary of ph his purchase 
of a single share of railroad stock, a bond, or other similar security. 

Indeed, literally interpreted, the language “any business transac- 
tion” in section 102 (f) of this bill would require every union employee 
or spouse to report the purchase of railroad or airline tickets and 
all shipments iw Railway Express, because they are business 
transactions. 

Moreover, such burdens as these are imposed not only with respect 
to transactions with a business whose employees are represented by 
the union, but also with respect to a business whose employees the 
union “seeks to represent.” It would appear to us that the problem 
sought to be surmounted by the sweeping disclosure requirements was 
a desired to avoid loopholes. However, if this objective were pursued 
to its ultimate end, we could wind up with legislation of such com- 
plexity that it would beself-defeating. __ 

We therefore strongly urge that if legislation be enacted to cover 
this subject, it be a provision expressly defining the types of financial 
transactions which are prohibited. 


PROHIBITION OF BRIBERY SUPPORTED 


A related problem, but one which is more grievous than the usual 
transactions involving conflicts of interest, is the giving of a bribe 
to a union official to influence his action, and the receipt of such a 
bribe by the official. We support legislation directly prohibiting such 
conduct. 
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APPLICABILITY OF REMEDIAL LEGISLATION TO EMPLOYERS FAVORED 


Bribes and conflicts of interests frequently flow in two directions. 
We do not believe you can justifiably make this legislation a one-way 
street. If it is wrong for the union official, it is equally wrong for 
the employer representative to either give or take a bribe. He should 
be included within the scope of any legislative remedy. 

Although it may be an oversight, one of the major faults we find 
with the Kennedy ‘bill, S. 3454, is its discriminator y treatment of this 
problem by singling out union officials and employees and their spouses 
to make detailed financial reports while imposing no comparable obli- 
gation on the employer. The law should seek to reach equally all 
who participate in a prohibited transaction if the abuses are to be 
eliminated. 


DUPLICATION OF FEDERAL AND STATE SANCTIONS OPPOSED 


We do not oppose legislation to bring these matters within the 
scope of Federal law. We do, however, oppose legislation which 
would have the effect of giving rise to both Federal and State sanc- 
tions with dual sets of penalties. Either Federal or State jurisdic- 
tion should attach, but we see no need for an exercise of duplicating 
jurisdiction. If the existing State laws are considered inadequate, 
then let the Federal Government take over the field. On the other 
hand, if State laws are adequate the Federal Government should stay 
out of the field and leave this problem to the courts where it may 
well belong anyway. 


SEVERITY OF PENALTIES IN KENNEDY BILL 


If Federal law is to take hold in this area, then consideration must 
be given to the penalties imposed. We believe the $10,000 fine and 
5-year imprisonment contemplated by the Kennedy bill for embezzle- 
ment of union funds are in many cases too severe. I could give you 
some examples within my own organization where there has been a 
minor shortage of funds with no intent to defraud the union members. 

I am also confident that there have been some transactions involv- 
ing a conflict of interest in which one or the other participant did not 
fully comprehend or appreciate that they involved a conflict of in- 
terest. In such cases, the prescribed $5,000 fine and 5-year imprison- 
ment would certainly be too severe. 


PROVISIONS OF S. 3097 CONCERNING SUITS AGAINST UNIONS OPPOSED 


We must also object to the provisions of the Smith bill, S. 3097, 
which would subject unions to suits to enforce fiduciary relationships 
in any court of competent jurisdiction and per mitting recovery of 
costs and attorney fees against the union even if it prevailed in the 
litigation. Whatever the intent of this provision may have been, I 
must label it for what it clearly would be. It is a means to either 
destroy the union or subject it to constant harassment. 

Such suits could be brought by a member on behalf of himself or 
a class action, or he could designate someone else to do it. The per- 
son or per sons bringing such a suit, no matter how ill-founded or 
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unwarranted it might be, would be entitled to recover from the union 
their costs and attorneys fees so long as it appeared to the satisfaction 
of the court that the proceeding was instituted in good faith. 

Here is a readymade and unprecedented device by which unscrupu- 
lous persons, perhaps inspired by an employer or his agent, may 
attempt to harass or bankrupt the union. 

There are areas in this country where experience teaches us it would 
be virtually impossible for a union to obtain a ruling that such a suit 
was brought in bad faith. Even in other more objective courts, the 
difficulty of proving bad faith would provide a substantial basis for 
inequitable rulings. 

In short, this proposal would in substance grant a Federal license 
to engage in harassing and unnecessary litigation. The cost of this 
harassment would be borne by innocent employees. If it takes money 
out of their pockets when an unscrupulous union official steals it, just 
as surely is it taken from them by legislative proposals which would 
constitute an “attractive nuisance” to every union dissident, malcon- 
tent, crackpot, or an unscrupulous employer, and certainly any lawyer 
with the slightest tendency or temptation toward champerty. 


STRUCTURE AND ADMINISTRATION OF BROTHERHOOD OF RAILWAY CLERKS 


Before stating my views with respect to the legislative proposals 
which seek to regulate internal union affairs, I should like to describe 
the structure of my own international brotherhood, the laws and 
policies which govern it, and the way in which we operate on the 
international and local levels. In doing so, I shall make particular 
reference to those activities which the proposed legislation seeks to 
regulate. 

LODGES 


The Brotherhood of Railway Clerks has 1,952 branches or subordi- 
nate units, called lodges, in the United States and Canada in which 
some 327,000 persons hold membership. Most of our lodges are small: 
indeed, 75 percent of the approximately 1,800 branches in the United 
States have fewer than 200 members, who are frequently located at 
widely separated points on the transportation system of their em- 
ployer. They are not concentrated in or near a factory, as is true 
of employees of most industrial concerns other than the transporta- 
tion industry. But we think it desirable in the formulation and execu- 
tion of policies of the organization, and in keeping with the democratic 
process, to preserve and encourage participation in these branch units. 
That is why under our constitution a local lodge may retain its charter 
with as few as 10 members. 


SYSTEM BOARDS 


Between the local lodges and the international are intermediate 
units, known as system boards and regional associations of system 
boards. The authority to negotiate agreements with employers rests 
with the system boards, each of which is composed of representatives 
from local lodges having members employed by a particular employer. 
This is necessary because the Railway Labor Act provides that the 
bargaining unit is all of the employees in a craft or class in the 
employment of a railroad. 
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The system board has authority, under our constitution and laws, 
to make and maintain agreements with the employer and the handling 
of employee grievances with top management when such grievances 
have not been settled at lower levels of management through the 
efforts of the grievance committee of a lodge. 


INTERNATIONAL UNION 


Our international union meets in convention in the month of May 
each 4 years. It is composed of delegates elected by referendum vote 
of the membership. Lodges with 150 or more members are entitled 
to elect 1 delegate and each such delegate is entitled to 1 vote for each 
additional 150 members or major fraction thereof. Lodges with less 
than 150 members on each railroad are pooled for the purpose of 
electing delegates at large, and the members of these lodges elect 1 
delegate for each 150 members in the pool. Each delegate at large 
is entitled to 1 vote in the convention. The size of the lodge, for pur- 
poses of electing delegates, is determined by the number of members in 
good standing as of “September 30 of the year preceding the grand 
lodge convention, which occurs in the month of May. Delegates must 
be nominated in November and are elected by ballot in December of 
the year immediately preceding the convention. 

At our last convention, held in Boston, Mass., in May 1955, we had 
in attendance regularly at the daily sessions 1,130 delegates. 


EXECUTIVE COUNCIL 


The international is composed of a president, a secretary-treasurer, 
and nine vice presidents. These 11 are elected by secret ballot by the 
convention delegates each 4 years. They constitute the executive 
council of the international. The executive council has administra- 
tive authority, between conventions, to conduct the affairs of the in- 
ternational, consistent with the constitution and laws and convention 
policies of the brotherhood. 


BOARD OF TRUSTEES 


In addition to the foregoing officers, the convention delegates by 
secret ballot elect a board of trustees, consisting of 5 persons who are 
charged with the duty of examining the accounts of the international 
each 6 months with the assistance of a firm of certified public 
accountants. 

ELECTION AND TERMS OF OFFICERS 


Each of our 1,952 local branches or subordinate units elects its own 
officers by secr et ballot in the month of December each calendar year, 
except the members of. the board of trustees, legislative representa- 
tive and members of the grievance committee, w ho are elected for terms 
of 4 years. The officers of each system board are elected by the mem- 
bers by secret ballot each 4 years. 


REFERENDUM VOTES 


International officers, as well as the officers of system boards, may 
be recalled under the provisions of our laws. Our constitution per- 
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mits a referendum vote on all matters affecting the welfare of the 
organization or on proposed amendments to the constitution and laws. 


AUDIT OF ACCOUNTS 


The accounts of all units of our organization are closely supervised 
and audited periodically. The board of trustees of each local lodge, 
elected by the members, audits the accounts of the lodge at least twice 
each year, and a copy of the audit is forwarded to the international 
secretary-treasurer for his inspection. Similar audits of the accounts 
of system boards are made at least once a year. 

In addition, our international union employs 12 full-time traveling 
auditors to audit the accounts of subordinate units. The board of 
trustees of our international union, elected by secret ballot of the con- 
vention delegates, meets semiannually for the examination of the 
accounts of the international secretary-treasurer. This board is re- 
quired to engage the assistance of an independent certified public 
accountant. 

BONDING OF FINANCIAL OFFICERS 


The officers of all units of the organization who handle any funds are 
required to be bonded. The organization maintains its own bonding 
department and requires, as minimum coverage, a bond of $250. Dues 
collectors, who may have in their possession at any one time only small 
amounts for which they are responsible to the lodge, are required to be 
bonded. The amount of the bond carried on each officer and ae 
person handling funds is fixed by the subordinate unit involved, but 
must be established with due regard to the amount of funds and other 
property entrusted to him. 

The members of the international union board of trustees are each 
required to furnish bond in the amount of $5,000, and all other officers 
and employees of the international are each bonded in the amount of 
$10,000. Additionally, the international secretary-treasurer is bonded 
for $ $190,000. All bonds of international officers and employees are 
carried with a professional bonding firm and are held by the board 
of trustees. 

LOANS AND ADVANCES BARRED 


The Brotherhood of Railway Clerks has adopted all AFL-CIO 
ethical practice codes. Our organization bars any loans or any ad- 
vance of funds to officers or employees. 

We do not even advance money to an employee or an officer that we 
send on a business trip on the road. He has to supply his own funds, 
and file a detailed accounting when he returns, and then he is reim- 
bursed. 

DISCIPLINARY PROCEDURES 


In regard to discipline of members, our organization has long ad- 
heared to the requirements of substantive and } procedural due process. 
Written charges must be preferred and the member is entitled to a 
trial. Appeals can be taken from the decision to the international 
president, thence to the executive council and then to our convention. 
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POLICIES AND OPERATIONS OF BROTHERHOOD TYPICAL OF MAJORITY 
OF AMERICAN UNIONS 


On the basis of my 40 years of experience as a rail union member 
and official, I am convinced that the laws and policies which govern my 
brotherhood and the manner in which it operates are not only charac- 
teristic of the unions in the railroad industry but are more typical of 
the unions comprising the American labor movement, than are those 
operations of the few unions which have been under investigation by 
the McClellan committee and whose activities have generated the pro- 
posed legislation. 


COPY OF CONSTITUTION OF THE GRAND LODGE AND THE STATUTES 
AND PROTECTIVE LAWS OF THE BROTHERHOOD 


At this point, I should like to file with the committee as an exhibit 
to my statement this copy of the currently effective constitution of 
the grand lodge and the statutes and protective laws of the Brother- 
hood of Railway and Steamship Clerks. 

Senator Murray (presiding pro tempore). It will be received as an 
exhibit by the subcommittee. 

Mr. Harrison. Thank you, sir. 

(The exhibit has been retained in the subcommittee files. ) 


BYLAWS OF RAILWAY LABOR EXECUTIVES’ ASSOCIATION 


Mr. Harrison. I should also like to introduce as exhibits a copy of 
the current constitution or bylaws of each of the other 22 organizations 
comprising the Railway Labor Executives’ Association. 

Senator Murray. They likewise will be received as exhibits. 

Mr. Harrison. Thank you. 

(The exhibits referred to have been retained in the subcommittee 
files. ) 

REGULATION OF INTERNAL AFFAIRS OF UNIONS 


Mr. Harrison. Now on this subject of legislation which attempts 
to regulate the internal affairs of a labor union, I have some rather 
strong views about those matters. In my judgment, the Congress 
will be making a serious mistake if it departs from its long- established 
policy of not meddling in the internal affairs of the union family with 
respect to elections, tr rusteeship of subordinate lodges which are not 
behaving as they should be and require responsible control by the 
parent international, approval of our bargaining agreements, calling 
of strikes, and the like. These proposals are all sought to be justified 
on the basis of a need to insure more democracy in the conduct of these 
internal activities. 


INVASION OF PRIVATE AFFAIRS NOT WARRANTED 


Our objections to this type of legislation are basic. In the first place, 
we think the major premise on ‘which the legislation is proffered is 
unsound. I am persuaded that the informed members of this com- 
mittee will agree that unless this kind of legislation can be shown 
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to be pursuant to a substantial proven need, the radical departure to 
invade private affairs is not warranted. Just what is that substantial 
roven need? Apparently, it consists of the disclosures of the McClel- 
an committee which have been sensationalized by the press far beyond 
their true scope and depth. 


RESULTS OF M’CLELLAN COMMITTEE INVESTIGATION 


But when we examine carefully just what undemocratic conduct 
was revealed by the investigations and the number of union officials 
guilty of such conduct, what do we find? If my colleague, Al Hayes, 
was at all accurate in his statement to this committee on May 8—and I 
submit that he clearly was—there is a completely negligible number 
of charges and findings on this phase of the McClellan committee 
investigations. 

With respect to the charge of officials interfering with union democ- 
racy—covering such practices as the rigging of elections, stuffing of 
ballot boxes, and the use of force and violence in union elections—how 
many officials of the 190 unions in the United States representing 
approximately 17 million members do we find committed these undem- 
ocratic acts?’ Mr. Hayes’ statement lists 1 official on the interna- 
tional level and 14 local officials. 

On the charge of looting of trustee locals, what do we find? Exactly 
1 international official and 1 local official. And on the only re- 
maining charge relevant to the area of regulation we are considering, 
that of abuse of trusteeship distinct from the looting charge, we find 
exactly 1 international official and 1 local official. 

Thus, if examination and classification of offenses submitted by Mr. 
Hayes of the charges and findings of the McClellan committee is even 
close to being accurate, we must in all fairness then conclude, as did the 
McClellan committee itself, that the disclosures of improper conduct 
in union internal affairs is not only untypical of the overwhelming 
majority of union officials, but we must also admit that there is no 
substantial proven need to justify Government intrusion into the in- 
ternal affairs of the union. The overwhelming majority of these 
unions and union officials practice democracy in their ranks. Cer- 
tainly all of these rail unions which I represent here today doso. That 
is the very heart of the trade union movement. 

Like our brotherhood, most of them conduct their elections, make 
bargaining agreements, occasionally call strikes as a matter of last 
resort, and sometimes have to regulate irresponsible or corrupt local 
situations—all in accordance with provisions in their own governing 
laws which, after all, evolved over many years of custom and practice 
from the membership itself. 

Are these responsible unions and their leaders properly branded—as 
they will be if this legislation I am now discussing passes—as inca- 
pable of handling their own affairs in a fair and democratic manner? 
The answer is clearly “No.” 

But what, you may ask ine, is to be done, absent legislation, to correct 
the abuses of the few rascals who do not conform to accepted stand- 
ards of democratic procedures ? 
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EXISTENCE OF REMEDY IN COURTS OF LAW 


That brings me to my second point or objection to Federal regula- 
tion of union affairs. I submit to you that an adequate remedy already 
exists in the courts of law. I know that you must appreciate the exist- 
ence of a large body of case law, both State and Federal, governing 
issues of improper elections, admissions, and expulsions from member- 
ship, trusteeships, and a host of similar issues involved in this area of 
internal affairs. This body of law has developed in part from provi- 
sions in union constitutions and in part through the growing insistence 
of courts throughout the country on observance within the union of 
standards of fair play and due process. There are cases, as you know, 
where a union’s affairs were so lacking in democratic procedures that 
the courts have dissolved trusteeships, vacated elections, and reinstated 
employees to union membership. 

I do not think the Congress should lightly take action which would 
nullify or upset this large body of well-established case law or, by 
Federal legislation, preempt its continued application by the courts. 


PROPOSED LEGISLATION NOT REMEDIAL 


My third basic objection to these proposals regulating internal mat- 
ters 1s that even if we assume for purposes of discussion that a proven 
need for such legislation exists, the proposals embodied in the bills do 
not directly attack or remedy the abuse alleged to exist but actually 
would result in depriving union members of rights and benefits rather 
than protecting them. 


DESTRUCTION OF BARGAINING RIGHTS 


For example, there are provisions in the bills introduced by Sen- 
ators Knowland, McClellan, and Smith which would deprive a union, 
and thus its members, of representation rights and other benefits under 
Federal law for failure of union officers to comply with prescribed 
referendums provisions and election procedures. Senator McClellan’s 
bill, S. 3618, deprives a union of all rights under Federal law for 
failure to comply with any one of a myriad of provisions required to be 
incorporated in a union’s constitution. Aside from the fact that the 
wisdom of the Government embarking upon the job of writing union 
constitutions is subject to question, provisions like this do not create 
democratic procedures—they simply put a club in the hands of em- 
ployers with which they may effectively destroy the union by choking 
off its bargaining rights. 

The same criticism applies to provisions in the McClellan bill re- 
quiring referendum approval by the union membership of negotiated 
bargaining agreements. There is nothing wrong with such a pro- 
vision where it exists by virtue of the choice of the members them- 
selves, and is a requirement of their governing laws. 


IMPOSSIBILITY OF UNIVERSAL APPLICATION OF REGULATION OF UNION 
INTERNAL AFFAIRS 


But this is a far cry from justifying universal application of such a 
requirement to all unions regardless of their constitutional provisions, 
customs, practices, or the peculiar problems of the industry in which 
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they are engaged. It would be a travesty to be subject to such a reg- 
ulation in the railroad industry, and virtually impossible of accom- 
plishment for reasons which I shall explain to you in detail at a later 

oint in this statement, when I discuss the nature of collective bargain- 
ing in the railroad industry. 


COMPLEXITY OF UNION ORGANIZATION AND PROCEDURES 


The organization and procedures of labor unions are exceedingly 
complex. They vary from union to union and have developed over a 
period of many years as a result of the differing desires of different 
unions and their members. All you need do to prove this point is to 
examine the 23 constitutions of the rail unions I introduced a moment 
ago as exhibits. 

Even in the same industry custom, tradition, practice, and practical 
problems differ and call for different procedures. It is not important 
that they are not the same. It is only important that however they 
may vary, they are fair. 


LEGISLATIVE PROPOSALS CONTRARY TO TRADITIONS OF RAIL WORKERS 


But under the provision of the bills before you, the Federal Govern- 
ment would prescribe a straightjacket formula for the holding of 
elections, the imposition of trusteeships, calling of strikes, approval 
of bargaining agreements, et cetera, contrary to the deep-rooted tradi- 
tions of the rail workers I here represent, and in defiance of the 
customs of their unions democratically developed over a period of 
many years. 


PROVISION INSURING DEMOCRATIC CHOICE OF UNION OFFICIALS 
RECOMMENDED 


This is not insurance of more democratic procedures—it is the an- 
tithesis. The remedy is completely unresponsive to the alleged abuse. 
Since that abuse apparently is action by union officials contrary to the 
wishes of their members, the responsive remedy would be a provision 
insuring democratic choice of officials, not interference with their 
actions to the detriment of the union and its members. 


NEGATION OF EXHAUSTION OF REMEDIES PRINCIPLE 


My fourth basic objection to the proposals seeking to regulate 
internal union affairs is that in none of the bills, with the exception 
of Senator Kennedy’s elections bill, S. 3751, is there any requirement 
that available remedies by way of appeals under the union’s constitu- 
tion or bylaws be pursued and exhausted. 

This is contrary to one of the most uniform requirements and well 
established principles of law with which Iam acquainted. It has been 
universally respected by the courts throughout the country for years. 
If this principle, which is embodied in my own brotherhood’s constitu- 
tion and that of most of the other rail unions, is to be negated by the 
proposed legislation, then I must observe that the Congress is stripping 
the leadership of our unions of the very means by which we can pre- 
serve, protect, and insure observance of democratic procedures violated 
at the local levels. 
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STATUTE AND AUTHORITY OF LOCAL UNIONS 


While I am on the subject of an international union’s responsibility 
and control, I want to observe that implicit in the proposed legislation 
there seems to be some miscone eption of the status and author ity of a 
local union. 

Local unions, or subordinate local lodges as I prefer to refer to them, 
are in reality simply branches of the international union and subject 
to its governing laws and supervision. They do not exist separate 
and independent from the parent international organization, but are 
created by, and are made subject to it through the issuance of a 
charter. ‘They have only limited autonomy to handle local affairs. 

T recall that in 1935, when the legislation which became the National 
Labor Relations Act was under consideration by the Congress, com- 
plaint was voiced that international unions and their leaders were 
failing in their duty to exercise sufficient responsibility and control 
over their local unions. Now the hue and cry seems to be in the 
opposite direction. But it is a dangerous direction because any legis- 
lation which, under the name of democracy, encourages local inde- 
pendence from effective control by the parent union unwittingly opens 
the door of a union to Communist infiltration and subversion or irre- 
sponsibility. 

NEED FOR TRUSTEESHIPS 


In short, if we are expected to discharge our responsibilities as 
officials of international unions, then do not deprive us of the means 
and controls necessary to do the job. My point here prompts me to 
make a few specific observations on the item of trusteeships. 

I would like to take just a minute to tell you a few things about how 
democracy can operate in local unions. 

One of my local unions, having a membership of 2,300 members, 
meets regularly once a month, pursuant to its bylaws. That local 
union has been in existence for 2 years. We have never been able to 
get more than 40 members to attend the meeting. ‘That has been the 
maximum. 

The meeting gets under way and it proceeds as follows, typically: 
They get into a squabble about inconsequential matters, until about 11 
o'clock at night, when 30 of the 40 have become disgusted and have gone 
home because they have to go to work the next morning. Then the 10 
go to work. And, sometimes by a vote of 5 to 5, with the president 
casting the deciding vote, but more likely by a vote of 6 to 4, they will 
pass resolutions and motions to spend the local’s money, to remake 
the world, or to do any and all things that one might conceive of 
being proposed in a local union meeting. 

Now, that is democracy in action. They had a majority of the 
vote, 6 out of 10, when.the question was put. They had a quorum 
when they opened the meeting, 40 out of 2,300 members. 

Now, that local union runs amuck and does things that repudiate 
obligations that we have with the employer, for example, or spends 
its money for purposes that are contrary to the best interests of the 
union. If the international union doesn’t have some power to disci- 
pline and supervise that local union and make it conform to the 
requirements of our constitution and laws, then what have we? We 
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have anarchy rather than a responsible organization guided by intelli- 
gence for the benefit of the 2,300 members that are employed and hold 
membership in that union. 


GENERAL SUPERVISION OVER AFFAIRS OF BROTHERHOOD OF RAILWAY 
CLERKS 


The constitution of the Brotherhood of Railway Clerks does not 
make provision for the establishment of trusteeships, as such. It 
does place upon the president, myself, the duty to exercise general 
supervision over all the affairs of the organization and empowers me 
to assign a member to perform a duty or specific act in my stead when 
circumstances arise or occasion demands and, by letter of instructions, 
to set forth the duty or act to be performed. 

Under these provisions of our constitution, a supervisor has been 
appointed over a local union in any 2 instances during the 30 years 
that I have held the office of grand president of the Brotherhood of 
Railway Clerks. In both instances the officers of the Jodge continued 
to function, but subject to the supervision of the person I had named 
as supervisor until the lodges brought their operations into compli- 
ance with the laws and policies of the brotherhood. 

Now, let me give you another example in point. Suppose we are 
in the process of endeavoring to bargain with the railway company 
for an increase in wages. Surrounding employers have granted in- 
creases in wages, through negotiations, to the employees represented 
by their unions. Our members become discontented with the long 
delay because of the cumbersome processes of the Railway Labor 
Act. They decide to take the matter in their own hands, so they 
decide that they are not going to work at point A where a very im- 
portant railroad happens to be the bottleneck where they can tie up 
the whole property. That’s local action and democracy in action 
at the local union level. 

They hold a meeting and they decide they are going to strike. 
Maybe 40 were in attendance out of 2,300, but they put a picket line 
out so the 2,300 cannot go to work. Well, where does your responsible 
trade unionism come in? The international union immediately is 
contacted by the employer who says, “Here, your men are violating 
your contract: they are out on strike. Get them back to work.” 
Then the international union sends an officer over there and says, 
“Look here, now, you’ve got to go back to work. If you don’t get 
back to work, we will tell the employer to fill your jobs because you 
are acting irresponsibly and you are exposing the union to damages 
and to charges of breach of contract and irresponsibility.” 


DEMOCRACY VERSUS RESPONSIBILITY 


I am a great believer in democracy. But democracy running riot 
is not the desirable thing. We must have responsibility. One can 
go into a theater, and ordinarily yell “fire,” but one can’t do it in a 
crowded theater. And neither can one do a lot of these things in 
the trade union movement just because he has democratic rights. 

Now, let me say in all sincerity to the members of this committee, 
and I have been around a long time and I have been in a lot of union 
battles, too, in 40 years. I have heard the Communists, who un- 
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fortunately have sometimes infiltrated our local unions, berate every- 
body who was trying to enforce the laws of the land and the laws of 
the union. According to them, we were dictators; we were labor 
bosses; we were czars. Their proposals were for more democracy 
in the union, more rank and file control. Well, now, somebody ap- 
parently has infected a good segment of the Congress with that same 
philosophy—that we need more democracy and more democratic 
control of the unions. 

Now, let me tell you in all good conscience, if you turn loose the 
rank and file that occasionally shows up at union meetings nowadays, 
they could well give you an internal convulsion. And you won’t have 
organized responsible trade unions in this country. You will have a 
few organized mobs. And they will work you over. And they will 
give you a few things you don’t want. I agree with you that we have 
to have democracy—God bless us—but we also must have responsi- 
bility. 


PROPOSALS AND RECOMMENDATIONS CONCERNING TRUSTEESHIP PROBLEMS 


Now, I want to go back to this trusteeship problem, because that is 
what I have been talking about. There is a limitaion of 1 year placed 
on trusteeships under each of the proposals on this subject in the bills 
introduced by Senators Kennedy, Knowland, and McClellan. Senator 
Knowland’s bill would prohibit a trusteeship being reimposed until at 
least 6 months had elapsed. Senator Kennedy’s bill would permit 
the reimposition of the trusteeship provided “clear and convincing 
proof” can be shown that continuation is necessary. Senator Mc- 
Clellan’s bill would permit the continuation of the trusteeship if it 
were authorized by a majority vote of the members of the local present 
at a meeting called for that purpose. 

Based upon my experience, and that of other unions with which I 
am acquainted through my position in the federation, I seriously 
doubt the wisdom of these limitations and restrictions. In most cases 
trusteeships are imposed because of disruption, disintegration, or 
corruption on a local level, and their continuation until the misconduct 
is eliminated is an exercise by the official of the parent union of his 
responsibility to protect and preserve the affairs of the union for all 
its members. 

If the real basis for the trusteeship proposals is merely the fear that 
a few officials might abuse this power, and you are unwilling to 
accept my previous suggestion that the courts have ample authority 
and precedents to remedy the wrong, then I would recommend a 
proposal that each union be required to file with the Secretary of Labor 
a statement setting forth when it imposed a trusteeship and the purpose 
for which it was imposed. This public disclosure would in and of 
itself operate as a sufficient deterrent to any union or union official 
abusing the authority to impose trusteeships. At least this method 
would constitute a minimum interference with the rightful preroga- 
tives of legitimate unions, and if the reports disclosed continued 
abuses, the problem could be revisited by Congress with a better rec- 
ord upon which to predicate legislation. 
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ARGUMENT AGAINST GOVERNMENT REGULATION OF UNION ELECTIONS 


On the subject of union elections, what I have said heretofore 
indicates that it is the considered judgment of the rail union that there 
should be no government regulation in this field. We all have elections 
at regular intervals governed by constitutional provisions which I am 
confident no one would assail as undemocratic. Here again the pro- 
posals extend far afield of the abuses sought to be cured. Upon the 
disclosure of fragmentary rigging of elections and stuffing of ballot 
boxes, we find our entire trade union movement beset with detailed 
provisions which in most cases would only be burdensome and un- 
democratic to unions innocent of any abuses or unfairness. I say 
undemocratic, because to impose, as does the bill introduced by Senator 
McClellan, a section authorizing 10 percent of the membership to file 
a charge with the Secretary that fraud or other improper activities 
existed in a given election, simply invites constant harassment, expense, 
and trouble from dissident minorities. If the members of admittedly 
decent, democratic unions wanted that kind of a law, they would have 
written it long ago into their constitutions—and I don’t know of one 
that has. 


ARGUMENT AGAINST ELECTION TO REMOVE UNION OFFICERS 


The provision in the Knowland bill vesting the National Labor 
Relations Board with the duty, upon petition by 15 percent of the 
membership, to conduct an election for the removal of union officers, 
would constitute a weapon in the hands of an organized minority 
which could completely frustrate, by constant harassment, the orderly 
affairs of a union. This provision, of course, is highly objectionable 
to our railroad brotherhoods who have no business before the National 
Labor Relations Board anyway. 


STRIKE VOTE 


The subject of strike votes is a problem which I can better discuss in 
the context of my observations on the conflicts which the proposed leg- 
islation creates with provisions of the Railway Labor Act—a subject 
I shall discuss within a few minutes. 


SUMMARY OF REMARKS ON REGULATING INTERNAL AFFAIRS OF UNIONS 


Let me wind up my remarks on the subject of regulating the internal 
affairs of labor unions. I fear I have already taken too much of your 
time. My only defense is that the problem is tremendously important. 
May I again remind you that is an extremely sensitive area. I have 
tried to stress four basic reasons why the Federal Government should 
not depart from its long-established policy to stay out of the internal 
affairs of unions. First, the professed reason for this drastic depar- 
ture from established precedent is unsound. There is no such substan- 
tial proven need as would justify the legislation. Second, the courts 
are well equipped with precedents by which correction of the few abuses 
which exist can be speedily achieved, and this body of established 
law throughout the State and Federal courts should not be thrust aside. 

Third, the legislative proposals to cure a few undemocratic practices 
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are not responsive to the evils they seek to remedy, but actually create 
undemocratic requirements for the entire labor movement. Fourth, 
the bulk of the proposals do not require pursuit or exhaustion of relief 
available within the union, contrary to well-established court decisions. 
This simply means a depriv ation of the means by which union officials 
may bring about correction of abuses at local levels. 

And so I urge you, the members of this committee, before you decide 
to intrude in this field, to look at what these proposals will do to the 
very democratic pr ocedures the authors of the bills seek to protect from 
abuse. Then evaluate that, if you will, against the remedial effect a 
continuation of established court decisions can accomplish. 


CONFLICT OF PROPOSED LEGISLATION WITH RAILWAY LABOR ACT 


Now, let me turn to a problem of vital importance to all railroad 
labor organizations. These organizations are particularly concerned 
with those of the bills before you which by definition expressly include 
within their terms “every labor organization which represents em- 
ployees in an industry affecting commerce,” necessarily covering, 
therefore, all unions representing employees in the railroad industry. 
As I mentioned at the outset of my statement, such bills include S. 3454 
and S. 3751 introduced by Senator Kennedy; Senator Smith’s bill 
S. 3097; Senator Knowland’s bill S. 3068; Senator McClellan’s bill 
S. 3618; Senator Mundt’s bill S. 3048; and Senator Ives’ bill S. 2928. 

Three of the bills, S. 3454 and 8. 3751 of Senator Kennedy and 8. 

3618 of Senator McC lell: in, state that they cover persons subject to 
the Railway Labor Act. Specifically we are apprehensive of the 
effect of many provisions of these bills upon the Railway Labor Act 
and the collective bargaining and labor relations regulated by that 
statute. As this committee ‘knows, most of the basic provisions of 
the Railway Labor Act were first enacted in 1926. In the more than 
three decades that have followed, practice and court decisions under 
this statute have developed a well-established pattern. The Railway 
Labor Act is based upon the theory that the best approach to labor 
management relations in the railroad industry is the least amount of 
Government control and the greatest amount of encouragement to 
voluntary procedures. On the whole, this formula has worked well. 
In contrast, the National Labor Relations Act, as amended by the 
Taft-Hartley law, is based upon a much greater degree of Govern- 
ment regulation and control. It is this latter philosophy which is 
inherent in the proposed legislation before you, and if it is applied to 
railroad labor, it would represent a sharp break with the past con- 
gressional policy. In and of itself this would be cause for alarm, but 
our concern is increased by an examination of specific provisions in 
the proposed legislation and the way in which they would conflict with 
provisions and procedures of the Railway Labor Act. 


CONFLICT IN COLLECTIVE BARGAINING PROCEDURES 


For example, in both the Knowland and McClellan bills there are 
provisions regulating the making of collective bargaining agreements 
by requiring their submission to a referendum of the membership and 
a majority vote by secret ballot before the agreements may become 
effective. In our view, application of these provisions to railroad 
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unions would present very serious problems. As a matter of fact, as 
I shall indicate, they are directly in contravention with the specific 
and direct language in the Railway Labor Act; and there is no rec- 
ommendation in the language of the bills pending to amend the 
provisions of the Railway Labor Act to that extent. 

The procedures for the making of collective bargaining agreements 
are carefully spelled out in the Railway Labor Act. The parties are 
required to meet in conference and endeavor to reach an agreement. 
If they fail to do so, either party may invoke the services of the 
National Mediation Board or the Board may proffer its services. This 
Board does not decide the controversy, but it endeavors to assist the 
parties to find a mutually acceptable basis of settlement. If arbitra- 
tion is accepted, such proceedings bring about a binding settlement. 
If either party refuses arbitration, and if the dispute is of such pro- 
portion as to threaten seriously to interrupt transportation, the Na- 
tional Mediation Board may recommend to the President of the United 
States the appointment of an emergency board to investigate the dis- 
pute and report to him its findings. If such a board is appointed, no 
changes may be made by either party in the conditions out of which 
the dispute arose during the pendance of its proceeding and for 30 
days thereafter. 

Collective bargaining in the railroad industry differs in a marked 
degree from that in outside industry in that the bargaining units are 
uniform throughout the industry and with minor exceptions the same 
railroad labor organization represents the same craft or class of em- 
ployees on all railroads. Collective bargaining units are by law co- 
extensive with the carrier’s operations; that is, bargaining on a com- 
panywide basis is made mandatory by law. Moreover, most collective 
bargaining in the railroad industry is ultimately conducted on an 
industrywide basis as a matter of practical necessity. In many in- 
stances such bargaining is conducted jointly by the labor organizations 
representing numerous crafts or classes of employees. In such na- 
tional movements there may be as many as three-quarters of a million 
employees involved. 


NATIONWIDE REFERENDUM VOTES ON AGREEMENTS IMPRACTICAL 


Any requirement that collective bargaining agreements resulting 
from this process be submitted to nationwide referendum votes is 
impractical, if not impossible. But even if this were not so, such a 
requirement has an effect adverse to the public interest. Agreements 
made pursuant to the orderly processes of the Railway Labor Act, 
and with the aid of nonpartisan Government assistance, necessarily 
reflect, the many interests involved, including that of the public. We 
do not believe that it makes much sense to have such agreements sub- 
mitted to a kind of popularity contest before they may become 
effective. 


EFFECT OF REFERENDUM VOTE ON MEDIATION PROCEDURE 


May I interpolate there. Let us assume we have a dispute with 
railroad A. We are unable to effect a settlement through collective 
bargaining negotiation. We threaten to strike. The Government 
intervenes on its own motion through the National Mediation Board, 
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and we are estopped then and there legally from proceeding with our 
strike. The Mediation Board gets on the scene and attempts to bring 
about a settlement. 

Now—keeping in mind what I said, attempts to bring about a 
settlement because we have got in the background the threat of a 
strike—now the union officials meeting with the mediator and company 
officials meeting separately with the mediator, finally get to a point 
where they are together. They don’t know it but the mediator does 
because he has heard the private story from each of them. He says, 
“You’ve got an agreement.” “Oh,” the union representative says, 
“no, we haven’t got an agreement. We've got to go out and take a 
rank and file referendum.” So then we’ve got to go out and report to 
the rank and file and undergo a popularity contest. And all we said 
to the mediator means nothing, until we can get a popularity contest 
verdict in our favor. 


EFFECT OF REFERENDUM VOTE ON ARBITRATION PROCEDURE 


Now let me move a step farther. Suppose we don’t effect a settle- 
ment in mediation. The final required tats of the National Media- 
tion Board under the Railway Labor Act is to propose arbitration. 
And so the parties agree to arbitrate. Now the parties are bound 
by law to refrain from striking in that set of circumstances because 
they have agreed to arbitrate. So you have the hearing and you get 
the decision of the Arbitration Board. 

Now the Federal law under which we work, the Railway Labor Act, 
provides that that decision is filed in the Federal district court where 
the proceeding is held; and it becomes an order entered by the court 
and it is final and binding adjudication of the dispute, and there is 
no appeal except on the allegation and showing of fraud in the 
proceedings. 

Now what becomes of your referendum vote requirements? We 
are bound by law to observe and abide by the arbitration decision. 
That is the conflict in your suggestions here with the Railway Labor 
Act, and I don’t know how you are oing to keep peace in the rail- 
road industry if you open up that Pandora’s box. 


EFFECT OF REFERENDUM VOTE ON EMERGENCY BOARD PROCEDURE 


Now I have only gone two-thirds of the way down the road. I 
want to take you to the final step now and show you how impossible 
it is to apply these suggestions to railroad labor. If we say we will 
not arbitrate, which is our choice under the law, or the management 
says they will not arbitrate, the Mediation Board then notifies us 
that they have failed to bring about an agreement in mediation and 
they have failed to bring about an agreement to arbitrate. We then 
restore our strike date and we say we are going to strike at the 
appointed hour. Then under the law, the Railway Labor Act, the 
Mediation Board notifies the President of the United States that 
there is a threatened interruption of interstate commerce. The Presi- 
dent of the United States may then in his wisdom decide that it will 
not do to inconvenience the public by stopping railroad transporta- 
tion. So he issues a proclamation, and we then are legally forbidden 
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from striking until after the President of the United States appoints 
a factfinding commission. We then go through a hearing where 
we produce witnesses under oath, and testimony is taken under oath 
and transcribed. The emergency board then makes a finding and 
reports to the President of the United States. Then, for 30 days 
thereafter, we are forbidden to strike. The President then through 
his agencies endeavors to get the parties together and we make an 
agrement, or we strike. But we have made an agreement in this in- 
stance of illustration. Where do we get off submitting that to refer- 
endum again ? 


EFFECT OF REFERENDUM VOTE ON REPRESENTATIVES’ AUTHORITY TO MAKE 
AGREEMENTS 


Basically the Railway Labor Act provides this: It shall be the 
duty of the employers and the employees, through representatives 
chosen, to make and maintain agreements fixing wages and working 
conditions and to settle all disputes in conference arising out of such 
agreements or otherwise. Representatives, for the purpose of the act, 
shall be designated by a majority of the employees in each craft or 
class; and when such representatives are designated, they shall have 
the authority to bargain for all of the employees of the craft or class 
in the service of the employer. It is the duty of the parties to meet 
in conference upon 10 days’ notice and exert every reasonable effort 
to make and maintain agreements. 

Now we are charged as unions under the Railway Labor Act 
as designated representatives who are authorized to make and main- 
tain agreements and to settle disputes in conferences. And confer- 
ences are compelled by law. This business of getting a referendum 
every time a union representative makes an agreement with the rail- 
road will not work. Whoever suggests those things doesn’t know 
the practical side of handling labor relations in the railroad industry. 
We make thousands of agreements. Requiring constant referendums 
just wouldn’t work. It couldn’t work. We make thousands of agree- 
ments every year on changes in seniority districts, on changes in 
jobs, on changes in rates of individual jobs, as well as overall across- 
the-board changes in working conditions and wages. 


CONFLICT IN STRIKE PROCEDURES 


These observation are equally applicable to proposals in the Know- 
land and McClellan bills to regulate strikes. The Knowland bill con- 
tains a provision which prohibits strikes unless a 30-day notice is given 
to the National Labor Relations Board, to the employer, and to a 
meeting of the membership of the involved labor organization. It 
further provides that, upon the filing of a petition by 15 percent of the 
members, the National Labor Relations Board shall conduct a refer- 
endum on the question of the strike. If a majority votes against it, 
there cannot be another strike sanctioned until 90 days have elapsed. 
Similarly, the McClellan bill would require a referendum 30 days 
prior to a strike in each separate unit involved, and a majority vote of 
the employees in each such separate unit. 

Under existing and long-established practice, railway labor organ- 
izations, pursuant to their constitutions, submit the question of a strike 
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to the employees involved. Any requirement that a 30-day notice be 
given at a meeting of the entire membership of the organization would 
be impossible. It would be impossible because—let’s take the Santa Fe 
railroad that operates from Chicago to San Diego. I think my brother- 
hood has about 85 local unions on the Santa Fe railroad. We couldn’t 
get them all together on one point and hold a meeting. We'd shut 
down the railroad if we did. Any requirement that a report be made 
to the National Labor Relations Board would be meaningless, and the 
provision for a referendum on the question of a strike would impose an 
almost impossible burden on the National Labor Relations Board. 


CONFLICT IN AUTHORITY OF FEDERAL RAILWAY AGENCIES AND NLRB 


Thus application of these provisions of the Knowland and McClel- 
lan bills to the making of agreements and strikes in the railroad in- 
dustry would conflict with existing provisions of the Railway Labor 
Act, create confusion and doubt concerning the authority of the Na- 
tional Mediation Board, and impose an almost insurmountable burden 
upon the standard railway labor organizations. Nor would the con- 
fusion and division of authority resulting from the application of the 
proposed legislation to the railroad industry end there. 

Some of the bills before you contemplate the grant of additional 
authority to the National Labor Relations Board to exercise jurisdic- 
tion over railway labor. For example, the Kennedy bill gives the 
Board authority with respect to trusteeships and authorizes proceed- 
ings under the National Labor Relations Act. In fact, the policy 
sections of this bill refer more than once to the necessity of legislation 
to prevent activities which would defeat the purposes of that act. 
The Ives and Knowland bills are in the form of amendments to the 
Labor Management Relations Act, but every union representing em- 
ployees in an industry affecting commerce is subject to their provisions. 
The Knowland bill confers power upon the National Labor Relations 
Board with respect to the election and recall of union officers, initiative 
and referendums on internal union affairs, referendums on strikes, 
and the determination of violations of various provisions. 

At the present time, railway labor organizations are not subject to 
the National Labor Relations Board with respect to labor matters 
in the railroad industry. Nor does the Secretary of Labor have juris- 
diction over such matters with one very limited exception. The Fed- 
eral agencies to which these organizations look in labor matters are the 
National Mediation Board, Presidential emergency boards, and the 
National Railroad Adjustment Board. Under the major bills before 
you, these organizations would be subject with respect to many mat- 
ters to the National Labor Relations Board, or in some instances the 
Department of Labor, operating under statutory provisions incom- 
patible with the Railway Labor Act, and without experience in the 
problems of the railroad industry. 

This produces divisions of authority and the inevitabie conflicts 
and uncertainties which follow. Even where some provisions might 
not result in a direct conflict with the Railway Labor Act, the result 
would be an undesirable admixture of two divergent statutory philos- 
ophies and a consequent lessening of the effectiveness of the Railway 
Labor Act. 


25738—58 77 
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HISTORY OF RAILWAY LABOR LEGISLATION 


For 70 years the Congress of the United States has recognized the 
need for regulating the relationships between the railroads and their 
employees through legislation separate from that enacted for the 
regulation of other industry. This history of congressional planning 
to avoid or minimize serious labor strikes on the Nation's railroads 
began with the enactment of the act of 1888, a statute which prov ided 
for voluntary arbitration of labor disputes and for investigating 
tribunals whose duty it was to determine and report the causes of 
particular controversies. This statute was followed by the Erdman 
Act of 1898, the Newlands Act of 1913, the Adamson Act of 1916, 
title III of the Transportation Act of 1920, the Railway Labor Act 
of 1926, and the amendments thereto in 1934, 1936, and 1951. Over 
the years those legislative devices which have operated successfully 
under earlier statutes have been retained and worked into the pattern 
of the Railway Labor Act, and those which did not succeed have 
been rejected. 

The 1926 act was the product of agreement between the majority 
of the railroads and the representatives of their employees and was 
enacted by the Congress at our request, and incorporated practically 
every device previously used in settling problems between the carriers 
and their employees. These included conferences between the parties, 
appeal to a Board of Adjustment, recourse to a permanent Board of 
Mediation, submission of the controversy to a temporary Board of 
Arbitration, and the establishment of an Emergency Board of Investi- 
gation appointed by the President. One of the most significant 
changes in the Railway Labor Act by the 1934 amendments was the 
creation of the National Railroad Adjustment Board, composed 
equally of carrier representatives and representatives of unions na- 
tional in scope. This Board is divided into four divisions, each with 
jurisdiction over particular crafts or classes employees and their 
disputes. In 1936, the Railway Labor Act was extended to include 
air carriers and their employees. 


EXEMPTION OF RAILROAD EMPLOYEES AND EMPLOYERS FROM NATIONAL 
LABOR RELATIONS ACT 


Accordingly, the present act represents a composite of the results 
of nearly three-quarters of a century of experience. During all of this 
period, and up to the present time, the Congress has consistently 
exempted from the provisions of labor-management relations laws 
covering other industries the employers and employees covered by the 
Railway Labor Act. Thus, railroad managements and their employees 
were specifically exempted from the coverage of the National Labor 
Relations Act of 1935 insofar as their provisions related to collective- 
bargaining procedures, conciliation and mediation, strikes, picketing, 
representation, boycotts, adjustment of disputes, jurisdictional claims 
and procedures, collective- bargaining agreements, jurisdiction of the 
National Labor Relations Board, etec., and the exemption was con- 
tinued for both railroad and airline employers and employees in the 
1947 amendments to that act. 
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POLICY OF SEPARATE RAILWAY LABOR LEGISLATION 


It is our view that the Railway Labor Act provides a statutory 
system which maintains a delicate balance of the interest of the car- 
riers, the employees, and the public. It has evolved naturally out 
of the experience of the last 70 years, and has operated to preserve 
the railroad and airline industries from serious labor controversies 
to an extent not as yet approached by any other industry. We see 
no reason why this well-balanced and successful system should be 
disturbed. Especially would it seem unwise to change this inte- 
grated system of relationships by the indirect process of enacting 
amendments to other statutes or passing new ones which inev itably 
would lead to conflicting interpretations and obligations. If any 
further regulations or additional st: itutory objectives are required 
in the collective- bargaining process in the railroad and airline indus- 
tries, we submit that they should be considered by Congress as 
amendments to the Railway Labor Act, and only after hearings and 
under conditions where the effect of such legislation upon other pro- 
visions of the act, the problems of the industry, and the public would 
be carefully weighed. 

If I may be permitted a brief quotation at this point which I be- 
lieve is directly relevant to the proposition I am urging, I would 
like to cite a portion of a paragr aph from a unanimous decision of 
the United States Supreme Court in the case of the State of Cali- 
fornia v. Taylor (353 U.S. 553), an opinion delivered on June 3, 
1957, by Mr. Justice Burton, former Senator, formerly mayor of 
Cleveland, Ohio. At pages 565-566 he states: 

The Railroad Labor Act is ome an ernaee of industrywide goy- 
ernment. See Elgin, J. d BE. R. Co. Burley (325 U. 8. 711, 749, 751 (dissent- 
ing opinion)). The railroad world a which the he was designed has been 
described as “a state within a state. Its population of some three million, if 
we include the families of workers, has its own customs and its own vocabu- 
lary, and lives according to rules of its own making * * * This state within 
a state has enjoyed a high degree of internal peace for two generations; de- 
spite the divergent interest of its component parts, the reign of law has been 
firmly established.” Garrison, The Railroad Adjustment Board; A Unique 
Administrative Agency (46 Yale L. J. 567, 568-569 (1937)). Congress has not 
only carved this singular industry out of the Labor Management Relations Act 
of 1947 (61 Stat. 156, 29 U. 8S. C. 182), but it has provided, by the Railway 
Labor Act, techniques peculiar to that industry. An extended period of con- 
gressional experimentation in the field of railway labor legislation resulted in 
the Railway Labor Act and produced its machinery for conciliation, media- 
tion, arbitration, and adjustments of disputes. A primary purpose of this 
machinery of railway government is “To avoid any interruption to commerce 
or to the operation of any carrier engaged therein * * *” 


SEPARATE RAILWAY LABOR RELATIONS URGED 


The standard railway labor organizations for whom I speak today 
urge your committee to re ‘ognize and give force to this traditional 
policy of Congress to keep legish: ation involvi ing railway labor rela- 
tions separate from other industries by continuing the present ex- 
empted status of railroads and their employees in any legislation 
which you may see fit to recommend in the field of labor-manage- 
ment relations. 

In making this request, [ am merely asking you to reaffirm the 
congressional policy of 70 ye: a policy which has been 
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successful in protecting the rights of employers, employees, and the 
public and one which has not been shown to require any change. 
Most of the problems which the pending legislation purports to solve 
do not exist in the railroad industry, and those that do are ade- 
quately safeguarded by the provisions of the Railway Labor Act. 

Now, Mr. Chairman, and distinguished members of the committee, 
I have burdened you quite extensively I know and I apologize for 
the length of my statement. You have been very generous and cour- 
teous to me. I have proceeded without interruption and I express 
my gratitude and the deep thanks of myself and my associates. 

Senator Murray. I wish to commend you for the very splendid 
statement you have made here this morning. We are very fortunate 
to have men with such experience as you have had to advise us in 
connection with the various proposals that are being made for legis- 
lation. I want to commend you for your fine work. 

Mr. Harrtson. Thank you very much, Senator Murray. 

Senator Murray. Senator Cooper, do you wish to ask any ques- 
tions? 

Senator Coorer. Thank you, Mr. Chairman. 

I, too, would like to say I appreciate very much the very complete 
discussion Mr. Harrison has made, particularly on the problems of 
his Brotherhood. 


QUESTION OF INCLUSION OF RAILWAY EMPLOYEES IN PROPOSED 
AMENDMENTS 


You were speaking of the various amendments and whether or 
not they would bring within their scope the Brotherhood that you 
represent. 

I cannot speak for Senator Knowland, who introduced some of 
these amendments. I would suggest that perhaps it might be worth- 
while to consider this fact; it seems to me that his amendment is a 
direct amendment of the Taft-Hartley Act, title IV, and refers to 
labor organizations which have as their purpose the purpose of rep- 
resenting employees. 

Now, as you will remember, in the definition of “employee” in the 
Taft-Hartley Act, section 1, the employees which come under the 
jurisdiction of the Railway Labor Act are excluded. It is a tech- 
nical matter. 

I do not know what Senator Knowland’s idea is, but it would seem 
to me logical that his amendment would exclude employees of the 
Brotherhood. 

Mr. Harrison. Now you are talking about Senator Knowland’s 
bill? Would you give the number of it? ? 

Senator Coorrr. S. 3068. 

Mr. Harrison. 8. 3068. Now, we have had our attorney exam- 
ine 

Senator Coorrr. It has nothing to do with the principle we have 
been advocating, the technical matter it seems to me his amend- 
ments do exclude 

Mr. Harrison. We have had our attorney examine each of the 
bills and I would ask if I have the privilege of permitting Mr. 
Hickey to answer your question, Senator Cooper ? 

Senator Cooper. Yes. 
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Mr. Hickey. The difficulty is the definition of labor organization 
which is contained in Senator Knowland’s bill. It is perfectly true, 
as you say, that the bill is an amendment to the National Labor Re- 
lations Act, the Taft-Hartley law; but in section 401, line 9, on the 
first page of the bill: 

The term “labor organization” means any labor organization which (A) is 
the representative for or has as one of its purposes or exists for the purpose of 
representing employees in collective bargaining in any industry affecting commerce 
or is seeking to become such a representative. 

Now the difficulty we found in reaching a conclusion that it was not 
the purpose of such a definition to include railroad labor is that it is 
precisely the same definition as is used in the Smith bill and the admin- 
istration people told us that it was used with the purpose of including 
railroad labor, as are the other bills which include the same language. 

Mr. Harrison. Well, if it is not 

Mr. Hickey. If not, we are very happy to hear it. 





RECALL OF OFFICERS 


Senator Coorer. I want to ask you another question. You said in 
your statement the constitution provided for recall of officers of 
International Brotherhood. I think that is correct, is it not? 

Mr. Harrison. Yes. 

Mr. Hickey. Yes. 

Senator Cooper. Are there provisions for the recall of the officers 
of local unions? 

Mr. Harrison. Yes. Any officer of our brotherhood is subject to 
recall by 60 percent of the membership. 


FILING OF FINANCIAL REPORTS 


Senator Coorrr. Also you said that you have no objection to filing 
of financial reports of the union but objected to certain—— 

Mr. Harrison. No, we are glad to file our financial reports with any 
agency of the Government. We publish them every 6 months and make 
them public, and send a copy to every member. 

We are examined every year by the United States Treasury Depart- 
ment. They just left my office a week or so ago. And they examine 
my personal income tax every year. 

‘We live ina fish bowl. We let anybody see anything. 

Senator Coorer. The statement was made “we did not believe the 
individuals had the authority to investigate, to look into the records.” 

Mr. Harrison. We think that 

Senator Coorer. How would individuals, then, make a study of the 
records ? 

Mr. Harrison. Under the proposed bill, Senator, it specifically pro- 
vides that officers and employees of the labor union, including their 
spouses, must file a statement of any transaction financial or business 
in nature had with any employer with which the union bargains col- 
lectively or with which employer the union seeks to bargain collectively. 

Senator Coorer. I was talking about the general reports of the union. 
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In your statement you say you do not believe that those reports 
should be open to the investigation of members: 

However, we are opposed to the idea that any member can come in and inspect 
the records of an organization at any time. Such a requirement would, at the 
worst, open the door to systematic harassment by dissident groups. 

The theory is with such legislation, that it is to enable members to 
determine the management of their own finances. How then would 
they determine 

Mr. Harrison. Well, very simply, Senator; very simply. The bill 
provides that the union will be required to file under oath with the 
Secretary of Labor a statement of its financial operations in sufficient 
detail to satisfy the Secretary of Labor. The Secretary of Labor is 
given by the bill authority to examine the underlying supporting 
records of the union to determine, if he has reason to feel otherwise, the 

validity of the financial report. 

We say we are willing to publish that financial report for the infor- 
mation of the public through the Secretary of Labor. We say we are 
willing to publish that report for the benefit of every member of the 
union. 

Now, what can the member of the union learn by coming in and 
looking at our books at will? We have 327,000 members. We cer- 

tainly ought to have some opportunity to conduct our business rather 

than 'to hold an open forum every day in the week for every one of our 
members that might want to come in and look at some particular 
financial transaction. 

If we give him a sworn statement and the governmental agency 
having supervision has the right to examine the underlying data, we 
think that is all that is necessar y: 





NO RAILWAY UNIONS INVOLVED IN MCLELLAN COMMITTEE HEARINGS 


Senator Cooper. Now, I am not a member of this select committee 
that is conducting these investigations. I have not had a chance to 
read the full report of the findings of that committee, the McClellan 
Committee. 

Was there any case at all brought forth in the hearings of those 
committees of any dereliction or corruption on the part of the officials 
of your Brotherhood ? 

Mr. Harrison. No, sir. There was no railroad labor union before 
the McClellan Committee. None of the 23 unions for which I spoke 
here today were involved in the slightest. 

Senator Cooper. I wanted that to come out in the record. 

Mr. Harrison. Neither were any of their officials before that Com- 
mittee. 

Senator Coorrr. I would just like to say I have lived and grown up 
in a town which is called a railroad town all my life, and I want to say 
that I have found them among the finest citizens in our community. 

Mr. Harrison. That is very kind of you, Senator Cooper, and I am 
sure the rank and file members of our unions would appreciate those 
sentiments. 

Senator Kennepy (presiding). Senator McNamara ? 

Senator McNamara. I havea few questions. 
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EXEMPTION FROM PROPOSED LEGISLATION 


I would like to ask Mr. Harrison, do you feel that the railroad com- 
panies agreed with your views in regard to your request that they be 
exempted from any future legislation # Or are you in a position to 
express that ¢ 

Mr. Harrison. Well, of course, Senator McNamara, I cannot speak 
for railway management officials. What their attitude would be about 
regulating our internal affairs I would not know. I would hazard 
the guess, however, on my general information, that they would not 
want to disturb existing arrangements or confuse the Railway Labor 
Act procedures with those of the National Labor Relations Act. 

Senator McNamara. I want to say to you that I agree; I think you 
have all the Government interference in your industry that you should 
have. I certainly agree with you that you should be exempt from any 
legislation that might grow out of this committee. 


REFERENDUM VOTE FOR DELEGATES 


Now, in your testimony you say that your international union is com- 
posed of delegates elected by referendum vote of the membership. 

How is this referendum conducted / 

Mr. Harrison. It is conducted in this manner, Senator. In the 
month of November we furnish to every local union having 150 or 
more members a supply of blank pr inted ballots. Then the secretary 
is required to mail in the United States mail a copy of the ballot to 
every member on his books. That ballot contains instructions regard- 
ing voting for candidates, the names of whom have been filled in by 
the secretary before the ballot is sent out. 

The ballot is then returned to a United States post office box or to 
the home of the secretary-treasurer, or the chairman of the election 
committee appointed by the local union. That committee then counts 
and certifies to the international union the number of votes cast for 
each candidate and the one receiving the plurality is regarded, if 
there are more than two candidates, as elected as the delegate. 

The international union then issues credenitals to the person elected. 

The ballots are sent to the international union and held intact until 
by authority of the convention the ballots can be destroyed. 


METHOD OF ELECTION OF INTERNATIONAL OFFICERS 


Senator McNamara. Then the international officers are elected at 
the convention by these delegates / 

Mr. Harrison. International officers are elected in the following 
fashion—I wish members of this committee would attend one of our 
conventions and see us elect them. It might be a good lesson to some 
of our public officials about how they get elected. 

We sit in banquet style. We have a ballot box, that we borrow from 
the city, at each table. It is under lock and key. We have a roll book 
of all the delegates seated at that particular table and the number of 
votes that each delegate is entitled to. We have a judge of election 
and a clerk of election seated at the table. 

When we get ready to vote, I ask that ballots be distributed, one 
to each delegate. Then I say, “Does everybody have a ballot?” If 








1212 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


nobody complains, everybody has a ballot. They are then given 
an opportunity to mark their ballots. 

All they do is put an X mark opposite the names of the candidates 
printed on the ballot. Then they put the number of votes that is 
printed on their credentials on the right-hand corner of the ballot; 
they do not sign their name. They then take the ballot and fold it 
over so nothing i is exposed except the number of votes. 

I say, “All right, now, we will deposit the ballots. Rise. Those 
on my left-hand “side will face the stage; those on my right-hand side 
will face the rear.” I get them all up in marching order. 

I say, “All right, now we will begin to vote.” 

The first man at the left-hand side of the table gives his credential 

card, the judge of election checks him off on the registration book, 
looks at his ballot to see if the number of votes corresponds with the 
number he has. The clerk then permits him to drop it in the box. 

After everybody has had an opportunity to vote, the ballot is de- 
clared closed, and the tellers and the judges and clerks of election are 
instructed to go to the counting room. 

Every candidate is permitted to appoint a watcher to the count of 
the ballots. 

Then the committee of tellers brings its report before the conven- 
tion and gives the number of votes cast for each candidate and it has 
to tally and balance with the total number of eligible votes. It takes 
a majority of all the votes cast for each office to elect a nominee to 
office. 

Nobody knows how any of our delegates vote. There is no name on 
the ballot, only the number of votes. 


TYPE OF BALLOT USED 


Senator McNamara. In the statement you say: 


Delegates must be nominated in November and are elected by ballot in De- 
cember of the year immediately preceding the convention. 

Every other place where you mention “ballot,” you designate it as a 
“secret ballot.” Was the word “secret” left out inadverte ntly ! 2 

Mr. Harrison. Yes, because the practice is not uniform, Senator. 
In some cases of a small local union, in the month of November they 
would nominate candidates for office and perhaps out of the 13 officers 
there would not be a contest for perhaps more than 1 or 2 offices. So 
the only nominee would be elected by acclamation. 

Senator McNamara. You do not think you should be prohibited 
from so doing ——- that has been your long-standing custom ? 

Mr. Harrison. I do not know w hy it should be nec essary to waste 
all the energy and money to have a ballot printed if there is no 
opposition. 

Senator McNamara. There should be no provision for compulsory 
secret ballot? 

Mr. Harrtson. I do not think so. 

Senator McNamara. Thank you. 


MEMBERSHIP OF INTERNATIONAL, NATIONAL, AND LOCAL UNIONS 


Now, you indicate that there are 190 unions in the United States 
representing approximately 17 million members. 
Are you referring to international unions? 
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Mr. Harrison. National and international unions affiliated with 
the AFL-CIO and unaffiliated national and international unions. 

Senator McNamara. So this would make up many thousands of 
local unions ¢ 

Mr. Harrison. I would think perhaps—oh, a rough guess, 60,000 
local unions. My own international has 1,952. 

Senator McNamara. Each one of these has what, an ave ‘age of 
10 or 12 officers? Each one of these 60,000 local unions ? 

Mr. Harrison. They would average 10 or 12, I would think. 

In my union the average is 13. 

Senator McNamara. Your international averages 13? How many 
of those 13 would be paid officials if any ¢ 

Mr. Harrison. I think we have 11 paid, full-time local union secre- 
taries. Otherwise 

Senator McNamara. In the entire country ? 





QUESTION OF PENALIZING FINANCIAL OFFICERS 


Mr. Harrison. In the entire United States, we have 11 full-time 
paid local union financial secretaries; otherwise they are men that 
work on the railroad job and they take care of the books at home at 
night, and maybe they get a dollar a month for doing it or maybe 
they get $10 a month for doing it. 

That is why, Senator, I say it is just incomprehensible that it be 
proposed to fine a poor soul $10,000 and imprison him for 5 years in 
the penitentiary if he should happen to be short $15 or $20. 

Let me tell you this, if I may. We employ a group of roving audi- 
tors and they take the books of our local financial officers without 
notice. 

Last year they found 14 local financial officers short in their ac- 
counts, but in not a single instance did we suspect it involved any real 
stealing. It was just due to inability to keep financial books or be- 

cause of oversight. There was no intention to defraud. 

Let’s take a poor fellow working as a janitor in a railroad office down 
in Mississippi. He is the secretary of the local union. Now, he goes 
home at night and the kids need some medicine. He has collected the 
month’s dues that day from some members. He goes down to the 
drugstore and pays for the medicine. He intends to pay it back pay- 
day. Payday comes along and he does not put it back. Our auditor 
comes in and finds him tec chnically short in his accounts. 

Are you going to send him to the penitentiary ‘or 5 years and fine 
him $10,000? How are you going to get anybody to act as secre- 
taries? They do not want the jobs anyway. 

They say, as, you do not like the way I am doing this, come and 
get the books. I did not want the job anyway.” 


DIFFICULTY IN RETAINING LOCAL OFFICERS 


Senator McNamara. Do we not have to keep that in mind when we 
are passing laws that affect these local unions? 

Mr. Harrison. I would think so. 

Senator McNamara, It is always a problem to get people to work 
for nothing and, if we pass some of the legislation that is pending 
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before this subcommittee, do you not think that it would be almost 
impossible to continue your operation in this manner / 

Mr. Harrison. Well, I do not see how we could function if the local 
secretaries of our organization face the penitentiary and a fine be- 

~ause they get mixed up in their books and get caught with a shortage 
of some $40, $50, $75, or $80. We would not be able to get anybody 
to be secretary. Now, as I testified, Senator, 75 percent of the 1,800 
local unions that we have in the United States have less than 200 
members. 

Senator McNamara. So, you could not pay an official; there would 
not be enough income? 

Mr. Harrison. That is correct. 

Senator McNamara. So, you depend upon these volunteers to do 
the job? 

Mr. Harrison. Yes, and that is what built the labor movement. 

Senator McNamara. I think that is overlooked. I think it is good 
to have this on the record. 

Mr. Harrison. Now, let me tell you of another situation, that hap- 
pened in Baltimore. We caught a secretary short $1,200. We had 
him indicted. When he came up for trial, the judge said, “Well, this 
is just a poor, dumb workingman. I am not going to send him to the 
penitentiary, but I will make him pay it back on monthly installments. 
I will put him on probation.” 

He paid us back over a period of 14 months about $700, then stopped, 
and we complained to the parole board. They had him put in the jail 
for 30 days. 

Finally, the judge came after us and said, “Won't you forgive this 
poor soul? I want to let him out. He has no way of raising this 
money.” “No,” we said, “we cannot forgive him; we are going to get 
that money.” So he is paying us back $5 or $10 a month, whenever he 
gets it. 

Are you going to send that kind of fellow to the penitentiary for 5 
years and fine him $10,000 because he took something of value that 
belonged toa local union ? 

Now, do not misunderstand me; I do not condone stealing. I am 
against that as much as you are, because I have the responsibility of 
administering the affairs of the union, and I know what it is. But we 
must be realistic about these things. We have State laws now against 
those things. 

POOR ATTENDANCE AT UNION MEETINGS 


Senator McNamara. You gave us an eXample of a local union con- 
sisting of 2,300 members where vou have only 40 present. 

Mr. Harrison. That is the most we have been able to get to a meeting. 

Senator McNamara. How do you account for such poor attendance 7 
You do not, genet rally, have this throughout your organization, do you? 
Ordoyou? Isthis average? 

Mr. Harrison. This is an experience in all unions, not only in the 
United States but in every free country in the world. 

I recently had the privilege of serving as a member of a commission 
of experts appointed on a worldwide basis to study that very problem. 
A year ago last July, I was at Geneva for 2 weeks with experts from 
all the free countries of the world. We were examining this question 
that you just asked: Why the indifference of the average worker in 
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industry toward his union responsibility? And every representative 
of every country there reported the same thing, and it was the conclu- 
sion of our commission that the thing responsible for the indifference 
is the rapid progress made by the tr: ade-union movement in r aising the 
standards of life and living of the workmen of our countries. 


REASONS FOR NONATTENDANCE 


Union members now do not have that old militant interest that they 
had when I was a youngster inthe movement. They think their unions 
are doing a mighty good job for them, and they do not go toa meeting 
until they get a major grievance that they want to raise, and that is 
when they go. 

Otherwise, they go to see the movies; they have automobiles; they 
have television ; they have social contacts now that they did not have 
before, because the standard of living permits those things today, and 
in your time and my time it did not permit them. 

Forty years ago, I was what might be called a young radical, starving 
todeath. I wanted to belong toatrade union. I was at the meetings, 
agitating. I used to get $60 a month as a clerk. Now the clerks be- 
longing to our union get $450 a month, and work 5 days a week. I 
worked 12 hours a day, 7 days a week. That is the progress we have 
made. 

Senator McNamara. Did you get the attendance in the old days you 
are referring to / 

Mr. Harrison. They were all there, agitating and raising disturb- 
ances, because we wanted relief from the oppressive conditions. 

Senator McNamara. It appears now too many people just use their 
unions as an employment agency. They pay their initiation and dues, 
and then they look to the union from there on to handle their affairs, as 
far as jobs are concerned. 

Mr. Harrison. It is a typical situation, Senator. A person may in- 
vest a little money in an enterprise for selfish reasons; as long as it is 
doing well, he does not pay any attention to it. 

Look at Procter & Gamble, which has its offices in my town. Not 
long ago, they had a meeting of their stockholders up in the board 
room of that company. It lasted 20 minutes. 

Why did the stoc ‘kholders not go to that meeting’? Well, they are 
satisfied. The company is making fabulous profits for them; they 
have nocomplaint. But wait until it gets in trouble and does not earn 
some money, and they will be there storming the doors and voicing 
their problems. That isthe way it is with our unions. 


RESTORATION OF OLD UNION SPIRIT 


Senator McNamara. Mr. Harrison, do you not accept this as a real 
problem for the leaders of organized 1: abor, to try to reinstill some of 
that old spirit, whatever you want to call it / 

Mr. Harrison. I agree with you, but what to do about it, I do not 
know. 

Now, let me give you another personal experience. I used to go to 
Los Angeles—and I came up in the old days of the labor movement, 
and I think I can excite a crowd when I make up my mind to do it. I 
used to fill the auditorium in Los Angeles, 4,000 or 5,000 people. I 
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have a better story now than I had in those days, but I go out there 
now and I cannot get 250 to come to the meeting. 

Where are they? Oh, they are at the movies; they are watching 
television ; they are out riding around in the family car; they are visit- 
ing the neighbors; or they are out on the beach or out to the amusement 
park. 

“The union is doing all right,” they say. “He has nothing new to 
tell me, nothing I want to know about. I read the journal occasion- 
ally, and I know what he is doing.” 

Now, why do you not put something in this bill to make them go to 
the meetings ? 

Senator McNamara. I am sure we cannot legislate that; we do not 
have it in the bills pending before us. None of the bills pending before 
us envision anything like that. 


EFFECT OF TAFT-HARTLEY ON ATTENDANCE 


Mr. Harrison. Some unions legislated against them in the days be- 
fore Taft-Hartley. They would fine a member if he did not go to the 
meeting. Now that cannot be done under Taft-Hartley. That is 
one of the things responsible for indifference, that is at the bottom of 
this thing, in addition to the other things I enumerated. 

Senator McNamara. You mean in the old days if you did not attend 
so many meetings a year, or something like that 

Mr. Harrison. That is right, or he was not eligible to run for office. 

Senator McNamara. But now you are prohibited by 

Mr. Harrison. By Taft-Hartley. 

Senator McNamara. Taft-Hartley. 








NEGOTIATION PROCEDURE IN BROTHERHOOD OF RAILWAY CLERKS 


You gave an example of a local union taking matters into their own 
hands in relation to acceptance or nonacceptance of the agreements 
expressed in negotiations. You generally negotiate nationwide, all 
at one time, do you not ? 

Mr. Harrison. Generally. 

Senator McNamara. How do the local unions have any voice in 
these negotiations? Did they ask you, give authority in advance, to 
negotiate for them? Or do they have to ratify? Do they have an 
opportunity to ratify the agreement? 

Mr. Harrison. The procedures are in this sequence. Generally at 
the international convention resolutions are adopted on wage scales. 
All the local unions are represented ; that is, the members are repre- 
sented by delegates. The convention fixes the basic policy. 

Now, if some question comes up upon which there is no convention 
action, then we convene the general chairmen of the system boards. 
Those boards are composed of representatives of the local unions on 
each railroad. 

Senator McNamara. They express their opinions before the 
negotiations ? 

Mr. Harrison. They then formulate the policy. 

Senator McNamara. Then you are following their instructions 
when you go? 
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Mr. Harrison. Yes, there is no power in the international union to 
do the negotiating. 

Senator McNamara. I see. 

Mr. Harrison. It is conveyed to us by the subordinate units, if they 
fail to settle with local management. 


RESPONSIBLE TRADE UNIONISM REQUIRES CENTRALIZED AUTHORITY 


Senator McNamara. I do not think your presentation made that 
plain. Ithink this is important for the record. 

It seems your international favors a strong international union, with 
comparatively weak local unions. The way you present it, it makes 
it sound like the strength is at the top; the locals are rather 
subordinate. 

Mr. Harrison. What I intended to convey—and if I did not, let me 
make it clear—we have to have in the United States strong and re- 
sponsible trade unions. We need leadership at the top of the move- 
ment, at the national and international level. Unless those men have 
sufficient authority to discharge that responsibility of leadership by 
compelling local unions to conform to orderly procedures and accept 
their responsibility, we will have a mob organization rather than a 

responsible, effective trade-union movement. 





LOCAL UNION AUTONOMY 


Our local unions have autonomy in local affairs, but we operate on a 
systemwide basis and no one local union can veto what is done on a 
systemwide basis. That was the point I wanted to make. We have 
to have necessary discipline. 

Senator McNamara. But the discipline is certainly not in matters 
to which they had previously given you authority to operate ? 

Mr. Harrison. That is right. 

Senator McNamara. So actually the policy does emanate from the 
bottom and not from the top ? 

Mr. Harrison. The policy emanates from the members themselves 
through their chosen representatives, just like the policy emanates 
from the people to the Congress. You pass the laws, and try to re- 
flect the sentiment of your constituents. If you do not, out you go at 
the next election. That isthe way it is with us. 

Senator McNamara. Thank you. 

That is all. 

Senator Kennepy. Mr. Harrison, I have just about 2 or 3 questions. 


EXCLUSION OF RAILWAY UNIONS FROM GENERAL LEGISLATION 


I think that you made an effective point of the reasons why the 

‘ailway unions should not be included in general legislation, par- 
ticularly on this question of strikes. 

Now, what I am wondering about is the question of elections and 
trusteeships, which are two of the subjects covered by the bill. The 
bill on election provides that there shall be an election at least every 
4 years and that if there is an election by delegates, the delegates 
shall be chosen by secret ballot, or by national referendum. 
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Now, I assume that you have a convention at least every 4 years 
and you, as a national officer, are chosen within that period of time? 

Mr. Harrison. Yes, I testified that all of our railroad unions 
have 

Senator Kennepy. Within 4 years? 

Mr. Harrison. Have conventions within 4-year periods. 





QUESTION OF HARMFUL EFFECTS OF PROPOSED ELECTION PROVISION 


Senator Kennepy. Let’s just take the bills on elections, not the bills 
on other matters proposed. In what way would this be particularly 
harmful to railway unions, as opposed to other unions? 

I know that you may be opposed to the idea of it anyway, but in 
what way would it be particularly harmful to the railway unions, 
that provision of election, as opposed to its effects on other unions? 

Mr. Harrison. Senator, you hit the nail on the head. 

We are opposed to it in principle, not only for railroad unions but 
for all unions. There would be no different effect upon railroad 
unions than on other unions. 

Senator Kennepy. Fine. 


QUESTION OF FEDERAL REGULATION ON TRUSTEESHIPS 


Now, do you hold any of your locals in trusteeships 4 

Mr. Harrison. No, sir, and I have no authority to impose any such 
thing. 

I do have authority to appoint a supervisor, and I testified that in 
30 years’ time I have appointed 2 such supervisors in 2 local instances. 

Senator Kennepy. Now, it really is a fact, as I recall—Senator 
McNamara can confirm this perhaps—only two unions before the 
McClellan committee had had any real experience of excessive trustee- 
ships. 

In those unions, however, it was the mechanism by which the con- 
trol or threat of control was imposed that was of interest. 

Mr. Harrison. I think it was abused there, Senator, and I am on 
the ethical practices committee of the AFL-CIO and I had a pre- 
liminary report regarding the Operating Engineers. They have dis- 
solved most of those trusteeships they had. They had 12. We are 
going to insist on them all being cleaned up. 

Senator Kennepy. We are making progress. 

I wonder if it would be possible for us to provide that after a year 
an appeal could be made to the Secretary of Labor. Maybe it would 
be wiser to extend that time for a longer period of time so as to 
provide that any of the local unions after 2 years or maybe 18 months 
could appeal. It would ~~ be possible for —— 

Mr. Harrison. Senator, I do not like the idea of the Government 

regulating the appointment of trustees. I tried to give you the rea- 
sons why in my presentation. Unfortunately you “did ‘not get the 
benefit of that but—— 

Senator Kennepy. I have had a chance to read it. 

Mr. Harrison. Let me tell you if I may. 

I think the international union carries the responsibility, and in 
that respect we are pretty much like an enterprise that has some 
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branches. You would not think of regulating the conduct of the 
central office of some commercial enterprise in respect to its branches. 
Why should Congress want to come in and regulate our conduct in 
respect to our branches? Regulate the international ; make the inter- 
national do what needs to be done. Set up the standards. Make us 
conform to the standards, which are good, decent, ethical standards 
in the interest of the union and the public. 

Senator Kennepy. Well, I want to express the appreciation of the 
subcommittee, Mr. Harrison. 

In response to Senator Cooper’s question, of course, none of the 
unions under the Railway Labor Act have had any difficulty. 

Mr. Harrison. If you catch any of them, I will be with you in 
denouncing them; I will tell you that. 

Senator Kennepy. In addition, you play a great role in the ethical 
practices committee. 

Thank you for coming. Your testimony will be very helpful. I 
want to express our appreciation. 

Mr. Harrison. Thank you very much. 

Senator Kennepy. Thank you, Mr. Hickey, for coming. 

Mr. Hickey. Thank you, Senator. 

Senator Kennepy. The next witness before the subcommittee will 
be Professor Lester. 


STATEMENT OF RICHARD A. LESTER, PROFESSOR OF ECONOMICS 
AT PRINCETON UNIVERSITY AND FACULTY ASSOCIATE OF THE 
INDUSTRIAL RELATIONS SECTION OF PRINCETON UNIVERSITY 


Mr. Lester. Mr. Chairman, I appreciate this opportunity to come 
before the subcommittee. 

Senator Kennepy. I want to state my appreciation to you, Pro- 
fessor, for coming before the subcommittee. 

I think you h: ud an opportunity to look at some of the legislation 
that I introduced at the time it was introduced, and in many other 
ways you have been helpful in legislation in general fields. That is 
why the subcommittee—which is confining its testimony to a fairly 
brief period—was particularly anxious to have the benefit of your 
experience, 

Mr. Lester. Well, Mr. Chairman, I would be glad to give you any 
benefit of experience that I may be able to offer. 

For the record, perhaps I should say that Iam Richard A. Lester, 
professor of economics at Princeton University and faculty associate 
of the industrial relations section of Princeton University; and that 
my research and publicatiams in the field of labor extend back more 
than two decades. 

I have also served in a number of Government positions in labor 
relations and in manpower and employment security. 

I last testified before the committee in April 1953 in connection 
with the hearings on the Taft-Hartley Act revisions. 

Now, in considering new Federal legislation with respect to unions 
and union-management relations, I start with the following set of 
propositions or guiding principles. 
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GUIDING PRINCIPLES IN CONSIDERING FreperaAL Lasor LEGISLATION 
1. ESTABLISHMENT OF STANDARDS BY LABOR AND MANAGEMENT 


One, the ideal would be if the AFL-CIO, the national unions, em- 
ployer associations, and employers could and would establish their 
own standards of proper conduct in this area and enforce those stand- 
ards themselves, as Mr. Harrison just indicated. 


2. LIMITATIONS ON ENFORCEMENT OF CODES OF ETHICS 


Two, that ideal is impossible of achievement at the present time. 
The AFL-CIO has performed a remarkable feat—one that 3 years 
ago most students of the labor movement would have deemed impos- 
sible—by adopting codes of ethical and democratic practices and going 
quite far and fearlessly in enforcing those codes against the team- 
sters, bakers, United Textile Workers, laundry workers, and other 
affiliated unions. 

Self-enforcement by the AFL-CIO, however, suffers from three 
severe limitations: First, the AFL-CIO has no subpena power so 
that it cannot force exposure of the facts; secondly, the AFL-CIO 
has no power over the unions unaffiliated with the Federation, which 
means at least one-sixth of organized labor; and thirdly, the only 
penalty that the AFL-CIO can threaten or use is expulsion, which 
as someone has put it is like casting out refuse into public streets 
hoping that somehow someone will be able to clean it up. 

American management has made considerable progress in develop- 
ing professional viewpoints in the field of industrial relations but the 
revelations of Nathan Shefferman’s operations and clients that he had 
shown some real shortcomings, and so far no employers’ association 
has adopted a code of ethics comparable to that of the AFL-CIO. 
And that is still true in view of the fact that the code adopted by the 
NAM, and published or released on Monday, is silent on many 
matters, such as bribery, corruption, and operations like those of 
Nathan Shefferman in violation presumably, if he is covered, of the 
Taft-Hartley Act. 


3. SUBJECTS REQUIRING STATUTORY ACTION 


The third guiding principle is that congressional hearings and other 
exposures have uncovered abuses sufficiently widespread that some 
statutory action is needed not only with respect to welfare funds but 
also with respect to use of union funds, democratic procedures and 
civil rights within unions, abuse of the taustee device, use of inter- 
mediaries by management to evade the law, and possibly other subjects. 

I might just interpose here, Mr. Chairman, and say that I said 
the same thing to the research directors of the AFL-CIO unions when 
I met with them last November, I believe it was, here in Washington. 


4. PUBLIC INTEREST IN UNION OPERATION AND LABOR-MANAGEMENT 
RELATIONS 


Four, in legislating in the area of internal union operations and 
union-management relations, one should bear in mind that there is a 
strong public interest in these matters in view of the fact that; (1) the 
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Federal Government certifies unions as the bargaining agent, which 
means a temporary monopoly of representation rights or the sole 
power to bind works in their terms and conditions ‘of employment ; 
(2) the union shop or other forms of union security are widespread in 
fact; ; (3) American unionism has a democratic tradition and union 
membership is important to the individual in order to protect his 
representation and employment rights; (4) the cost, delay, and social 
ill will involved in court cases to protect individual rights within the 
union are usually so great as to discourage individual action; and 
(5) union-wrecking by unfair practices deprives workers of important 
rights. 


- PROBLEM OF COMPLIANCE OR ENFORCEMENT OF STANDARDS 


Five, the next guiding principle that I have in mind in consider- 
ing legislation in this area of internal union operations and union 
operations and union management relations concerns the problem of 
compliance or enforcement, and it is important, it seems to me, 
that (a), stress should be plac ed on legislative adoption of standards 
already accepted voluntarily by the Jabor movement itself and by 
management; and (6), heavy reliance should be placed on disclosure 
or exposure of the facts and on corrective action through union and 
management opinion representing the moral code and standards of 
the community, which is an important self-corrective force in de- 
mocracy; and (¢), union federations, individual unions, and manage- 
ment groups should be encouraged to establish their own machiner Vv 
for enforcement of voluntary Tules or statutory standards, as the 
Auto Workers have done and the Upholsterers have done in establish- 
ing public review boards, as is done with a variety of provisions for 
arbitartion under union-management agreements, and as the Taft- 
Hartley Act has provided with respect to jurisdictional disputes, 
leading to such an agency as the National Joint Board for the Settle- 
ment of Jurisdictional Disputes in Building Construction. 

There are some 18 million workers in 77,000 local unions and an 
estimated 125,000 union-management agreements, which means that 
under those union- management agreements, there are continuing 
relationships. 

It is naive to assume that by legislation one can radically alter 
existing relationships or “enforce demoer acy” in such an extensive 
an diffuse area. Only a certain minimum of reform can be accom- 
plished by new legislation; much of the recently uncovered abuse 
has existed not for lack of laws but for lack of enforcement of exist- 
ing laws, because no one brought a complaint, or complaints were 
not. properly investigated and wrong-doing fully exposed and 
prosecuted. 

In this connection, it is worth noting that a study in 1951 
found that despite adoption of the first right-to- work law em- 
bodied in the Florida Constitution in 1944 and despite passage of 
the Taft-Hartley Act in 1947, as may as 11 percent of the Florida 
union-management agreements had closed- shop provisions in 1951, 
an additional 5 percent had union-shop security clauses, and in ad- 
dition there undoubtedly were some sub rosa arrangements to per- 
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petrate the equivalent of closed-shop conditions; and I refer to the 
study made by T. J. Lock on which those facts are based. 

The enactment of laws that are not enforced or cannot really be 
enforced only invites widespread disrespect for the law. It is, there- 
fore, necessary to consider what can and what cannot be accomplished 
by national labor legislation and to realize that it is impossible to 
legislate prope attitudes, democratic participation in unions, or good 
industrial elationk 


6. RECOGNITION OF TRENDS OF IMPROVEMENTS IN LABOR-MANAGEMENT 
FIELD 


Sixth proposition is that new legislation, insofar as possible, in my 
judgment should take account of trends within unions and man: ige- 
ments and in union-management relations and seek to utilize and 
support trends that have been moving in the right direction. 

We have had a somewhat warped view as a result of the revela- 

tions of the McClellang committee and perhaps it is good to have 
someone like George Harrison come here and indicate the situation in 
the railroad unions. 
Over the past 20 years, unions have settled down and become more 
businesslike, managements have become more expert and understand- 
ing in the labor relations area and union-management relations have 
become more or derly and mature. And that is, Mr. Chairman, quite 
clear from our whole experience in terms of strikes and in terms of 
the number of union-management agreements that have been negoti- 
ated in operation in this country in ‘the past 10 years. 

Certainly in legislating, it would be a mistake not to take account 
of the long-run factors and the underlying trends that have been 
working to i improve the situation and are likely to continue to operate 
if they are not blocked by law or some upheaval. 


EVOLUTIONARY DEVELOPMENT OF UNIONS 


Indeed, the current concern with internal union affairs grows 
largely out of the fact that most unions have passed through their 
formative stages—as Mr. Harrison indicated—and have arrived at 
institutional middle age. They have become more administrative, 
more wealthy, more integrated into the community at large in the 
way of activities in connection with various community welfare, 
schools, and so on. They have become more integrated into the ac- 
tivities of the community at large and they have become more cen- 
tralized in their functions and responsibilities; more of the functions 
have been concentrated by natural evolution in the national head- 
quarters, 

It is a natural evolution for the national unions and the national 
union federation gradually to assume more functions and respon- 
sibilities. 

That is pretty clear from the experience, not only in this country 
but. in other countries,’where you have a democratic trade union 
movement and democratic gover nment. 

In my judement, it would be a mistake and largely futile also for 
the Federal Government to seek to turn back the clock by trying to 
reverse either the evolution of unions themselves or the general evolu- 
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tion in union- management relations that has occurred over the past 
two decades. That it seems to me is a very valuable experience and 
it has been a benefit to this country. 

Most of that evolutionary development has been all to the good. 
By providing freedom for unions and managements to develop ‘their 
own structures and relationships, both sides have accepted all kinds 
of responsibilities, and the unions, in particular, have assumed en- 
forcement obligations and worked out standards of proper conduct, 
including the AFL-CIO codes. 


GOVERN MENT SUPPORT OF SELF-DEVELOPMENT OF UNIONS 


It is much better for the Government to work with such evolution- 
ary development, in my judgment, and give them the community’s 
stamp of approval by adopting st: andards volunt: irily developed by 
most of organized labor and to provide a sort of supporting legal 
framework, with room for further self- development; it is better to 
do it that way than it would be for the Government to seek to take 
over part of the union’s activities or machinery—say conduct of elee- 
tions—or to substitute the Government’s judgment for that of the 
parties on all kinds of matters to such an extent as to stifle future 
evolution by confining it to narrow, prescribed molds. 

Now, I am espec ially aware of the significance of the metamor- 
phosis of unions as institutions and of union-management relations 
because I have just completed an analysis of such evolutionar y change 
in this country during the ag couple of decades. It is entitled “As 


Unions Mature,” and will be published in August by the Princeton 
University Press. 


7. DANGER OF TOO MUCH GOVERNMENT INTERVENTION 

The seventh proposition that seems to me important in consider- 
ing legislation is that in the field of unions and union-management 
relations, the danger of too much Government intervention is a real 
one as is evident from past experience. Also care needs to be taken 
to have labor legislation compatible with our kind of economic sys- 
tem, which rests on voluntary cooperation in the plants, rests on 
private initiative and free collective bargaining. 

In our sort of democratic society, there are advantages in main- 
taining independent centers of opinion and in self-administration and 
self-settlement. That is the virtue of collective bargaining; it 
tains educational and democratic values we should highly prize. 

Unions, when not under dictatorial control, also provide such 
values. In some countries, unions and union-management relations 
are under the thumb of government or unions are creatures of the 
state. 

I think experience has clearly indicated that it is a mistake for the 
Government to try to substitute its administration, its decisions and 
its rules, and its enforcement for union administration, for joint ne- 
gotiation and for joint decision, except to the minimum extent that is 
absolutely necessary. In other words, the Government should not 
conduct all union elections or union strike votes, decide the details 
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of collective agreements, or appoint or set up all the tribunals that 
hear and settle all labor disputes involving grievances. Indeed, we 
already have more Government regulation of union- -management re- 
lations in the United States than in most democratic countries. 
Senator Coorrer. May I ask a question ? 
Mr. Lester. Yes, Senator Cooper. 


EMERGENCY STRIKE PROVISION—COMPARISON WITH BRITISH LAW 


Senator Cooper. One of the provisions of the Taft-Hartley Act 
that has been much criticized, of course, is the provision which en- 
ables under certain circumstances, the prohibition of a strike in an 
emergency, and it provides for proceedings against the officers of 
the union in certain cases. You are familiar with that emergency 
provision ¢ 

Mr. Lester. Yes, emergency strike provisions, national emergency 
strikes. 

Senator Coorer. Now, then, you made the statement—and I am 
not arguing against the total content of this sentence, but about 1 
aspect, 1 case: 

Indeed, we already have more Government regulation of union-management 
relations in the United States than in most democratic countries. 

Is it not a fact in Great Britain when there is a violation of an or- 
der of that kind that the Government can proceed against an individ- 
ual of the union? 

Mr. Lester. I cannot tell you positively on that, Senator, although 
I spent 4 months in Great Britain in 1956 studying unions there. 

Senator Coorer. It would be much more Government interference / 

Mr. Lester. I do know we have much more Government regula- 
tions, interference, than Great Britain. I was not referring to the 
emergency provisions. 

Senator Coorer. I think you will find I am correct. I was think- 
ing of this one instance. 

Mr. Lester. I will assume you are. 

I know of no case, though, Senator, i in which prosecution has oc- 
curred under that particular provision. It may be possible, but I 
know of no case. 

Senator Coorrer. I remember in talking once to the head of their 
union, he himself told me that; he said they could proceed if their 
own member had violated the order. 

I say in that instance, in a great democratic country where gre at 
unionism started, that they are :much rougher there in this provision 
than the Taft-Hartley Act. 

Mr. Lester. You have added to my store of information; if that 
is the case, apparently they do not prosecute under it because while 
I was there, they had a number of strikes in violation of the agree- 
ments and in violation of some boards of inquiry decisions. But I 
do not recall any cases in which they have attempted any kind of 
individual prosecution. 

Senator Coorer. I simply say in that respect, they are much 
tougher. 
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ARGUMENT AGAINST PRESTRIKE VOTE PROPOSAL 


Mr. Lester. The proposal for Government-supervised strike votes 
is an example of the sort of intervention that experience has proved 
to be ill-conceived, needless, and costly, but it is one of those happy 
thoughts that superficially seems good, and therefore dies hard. 

If I can leave any impression with the committee, it would be that 
in this area particularly, we made a great many mistakes. 

Actually statutory strike-vote proposals evidence much muddied 
thinking and a lack of careful analysis and study of previous experi- 
ence. Union strike votes serve a number of purposes: First, to ascer- 
tain rank-and-file sentiment; second, to get a vote of confidence for 
the negotiators; third, to then make members share in the responsi- 
bility if a strike occurs; and, four, as a bargaining tactic to put pres- 
sure on the employer to raise his offer. 

That strike votes are a means of developing union unity and mem- 
ber responsibility, and a tactic in bargaining, is indicated by the 
fact that the vote usually authorizes a strike “if nec essary” or “if a 
satisfactory settlement cannot be reached.” 

In 1956, our industrial relations section at Princeton eee 
the most elaborate existing study of this matter; that is the study I 
have here by Herbert Parnes, now professor at Ohio State. And 
while the study is carefully balanced in its treatment, the factual 
material developed in it seems clearly to indicate no need for the Fed- 
eral Government to intervene in this area, particularly in view of the 
most unfortunate experience under the Smith-Connally Act. Here 
was a first-class lesson in unfortunate Government meddling that 
should not have to be learned again and again and again. 

Senator Kennepy. Will you make that booklet available to us? 

Mr. Lester. I would be glad to. 

Senator Kennepy. It will be made an exhibit, without objection. 

(The booklet titled “Union Strike Votes, Current Practice and 
Proposed Controls,” by H. S. Parnes, has been retained as an ex- 
hibit in the subcommittee files. ) 

Mr. Lesrer. It is the most complete study I think that has been 
made of strike votes; it covers strike votes in Newark and Trenton, 
N. J., by some 59 local unions, and it also covers the strike votes in 
the region conducted by the United Rubber Workers. 

In addition to that, it goes into the experience under Taft-Hartley 
and under Smith-Connally, and also into the experience under various 
State compulsive strike vote legislation. 


8. SEPARATION OF REMEDIAL ACTION FROM NLRB ACTIVITIES AND COURT 
PROCEDURE 


The eighth proposition is that it would be desirable to keep as 
much of the remedial action in cases of internal union matters— 
such as union trusteeships, elections, officials fiduciary position, and so 
forth—completely separate from the activities of the National Labor 
Relations Board and as much as possible out of the courts, at least 
in the early stages of experience with such legislation. 

The NLRB is already overburdened. Its actions suffer the dis- 
advantage of long delay. 
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I might interject to say under the Smith-Connally Act, the vol- 
ume of strike votes got to be so great that in some regions the whole 
staff of the board was practically devoting its full time to strike votes. 

I hope we will not have that kind of a situation again, but it does 
show the extent to which the board is already fairly heavily bur- 
dened and ought not, in my judgment, to be burdened with a lot of 
other voting activities. Its actions suffer the disadvantage of long 
delay. 

Above all, it seems undesirable to mix internal union matters and 
union-management relations by having cases in both areas heard and 
decided by the same board. The contesting parties are quite differ- 
ent in the two types of case, the internal union case and the union- 
management case. 

Also in entering legislatively into this new area, it would be 
desirable to keep procedures simple and flexible and not immediately 
to get tied by firmly-rooted precedents established for quite different 
purposes. 

9. MEASURES DIRECTED TO SPECIFIC ABUSES 


Ninth, in legislating in this area, the specific legislative proposals 
should be directly related to the abuse or abuses to be eliminated. The 
objectives to be achieved need to be constantly kept in mind and used 
as definite tests of the appropriateness or inappropriateness of par- 
ticular provisions of a bill. 

It will do little good, and probably much harm, to pass blanket 
legislation containing a collection of inconsistent measures or blun- 
derbus actions in the name of union democracy or union reform. 

The only constructive approach is to aim at specific abuses and to 
follow a fairly consistent philosophy of labor, such as the one I 
have just attempted to set forth. 
' 
' 


LEGISLATIVE PROGRAM BASED ON ABOVE PRINCIPLES 


If these nine precepts or principles are appropriate ones in con- 
sidering new legislation with respect to the internal affairs of unions, 
what do they imply with respect to the content of a legislative pro- 
igram? It seems to me that they indicate that any measure at this 
itime and stage of experience and knowledge should include the 
following: 


1. DISCLOSURE OF CONFLICT OF INTERESTS 


One, a disclosure requirement to reveal the uses of union funds and 
personal financial transactions by officers that may conflict with their 
official duties as union officials. 

Disclosure has the following advantages: One, it serves as a deter- 
rent and, by encouraging self-reform, forestalls violations and there- 
fore reduces the need to prosecute ; two, it increases the factual knowl- 
edge and understanding necessary for any future changes in the legis- 
lation: three, it avoids “the legislative enactment of rigid and ill- ad- 
vised substantive provisions or restraints before sufficient information 
and experience are available; and four, it can hardly be condemned as 
excessively punitive. In order to reduce the burden on small local 
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unions, the scope and form of the reports should be differentiated by 
size of union and by levels within a union. 


PROHIBITION VERSUS DISCLOSURE OF CONFLICT OF INTERESTS 


Senator Kennepy. Professor, if I could just ask one question here. 
The argument has been made that it would be better to prohibit it 
than to provide disclosure. Otherwise every officer or employee hav- 
ing made a financial transaction would have to report it, which would 
in at least 99 percent of the cases not involve any conflict of interest. 

Mr. Lesrer. Well, it does seem to me, Senator, that the trouble with 
that is if you do not have some kind of disclosure, it may exist and be 
very hard to find out if it does exist or not. 

It is true that for some of these small unions, even the reporting 
provisions now that the Secretary of Labor has put out gives some real 
problems. They are problems that, however, can be overcome I think 
in time with education. 

The people who are making out these reports may not be too 
acquainted with accounting terms; some of the terms give them real 
problems. 

I have not looked into it but I understand that the State of Texas 
has a reporting and disclosure provision for all unions and some of the 
unions have complained that that has given them some real trouble. 
But I think once they got onto the system, it would not be so difficult. 


EXEMPTION OF SMALL LOCAL UNIONS 


However, for unions, that is local unions that have less than 150 or 
200 members, perhaps there is not a sufficient amount of funds there or 
sufficient opportunity for any volume of corruption. 

And finally, in the smaller locals it probably is true that the people 
themselves know their officers much better and are much better able 
to check on what is happening. 

So it might be well to provide an exemption for small unions, but 
it does seem to me you ought, in any case, if you have disclosure, to 
have a differentiated form, perhaps for unions by size of local union 
and different for the local unions over against the national or regional 
units. 

Senator Kennepy. All of the officers and all of the employees of 
every union in the country, with a membership of more than 150 or 
200 will have to make a report stating that they do not own interest in 
the company which might involve conflict of ‘interest. Therefore, as 
I say 99 out of 100 of ‘these reports would have nothing to disclose. 
It would place a burden on the union officials; if they did not make 
a report, they would suffer penalties. 

As this is only a marginal fraction of the problem, would it not be 
better to simply prohibit such activities, and not make everyone who 
does not have a conflict of interest put in a disclaimer? 


GETTING MEMBERS TO SERVE AS OFFICERS OF LOCAL UNIONS 
Mr. Lester. That would be a possibility, Senator. I would not be 


able to give a judgment offhand as to whether that would be a more 
appropriate means. 
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Tt does seem to me that we have to be careful not to completely over- 
burden these local unions along the line of what Mr. Harrison said in 
his testimony. 

It is difficult I know to get people to serve in local office in a 
union, particularly the shop stewards, the secretary-treasurers, and so 
on. It is to some extent a thankless job. Therefore, it would perhaps 
be a mistake to overburden these individuals and make it impossible 
to get good people to take on these positions. 

If you could protect yourself and protect the public so that there 
was no question that the conflict of interests would be revealed in the 
most cases, then perhaps it could be done the way you indicate. 


MUTUALITY OF TREATMENT 


Senator McNamara. On this subject, have you given any thought 
to requiring officials of management groups to make similar dis- 
closures? Are you going to do this to one side of the bargaining 
table without doing it to the counterpart on the other side ? 

Mr. Lester. I think the same thing should apply insofar as you have 
people operating as Nathan Shefferman was operating. Certainly he 
ought to disclose his operations. 

Senator McNamara. I did not have the Shefferman case in mind 
here. But you have a group of union officials, union representatives 
on one side of the bargaining table; you have a group on the other 
side. I do not know why you ‘should attempt to pass legislation affect- 
ing one side of the bargaining table and totally exempt the other 
side. I think it is a very treacherous way to start off, a very dangerous 
way. 

Mr. Lester. Well, Senator, I may not have understood your ques- 
tion correctly, but I do not know many management people who are 
also in the unions. 

Senator McNamara. Not in the unions; but to cite an example, we 
have building-trades groups who negotiate for more than one trade 
and we have representatives of the building industry who handle con- 
siderable funds too, because each contractor whom they represent 
makes a contribution to the funds. 

Now, how they spend their money is just as much public business as 
how the union people spend their money. 

Mr. Lester. I see what you mean. 

Senator McNamara. The conflict of interest is apt to be just as 
effective on one side of the bargaining table as the other. 

I think the Congress ought to be very reluctant to pass Federal 
law affecting these people at one side of the bargaining table and not 
affecting the other side. 


SIGNIFICANT DIFFERENCES BETWEEN UNIONS AND MANAGEMENT 


Mr. Lester. I did not get your question clearly because you used the 
term “conflict of interest.” I thought you meant conflict of interest 
between a person, say, serving on the union side and having also 
management interest. 

I personally have been very skeptical of these analogies and the 
notion that everything that management does, unions should do; 
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or union does, management should do. Because I think there is a 
significant difference between management and unions. For that 
reason I have not, for example, approved putting unions under the 
antitrust laws in the way that some people had proposed ; and there- 
fore I do think that you have got to be careful that you do not try 
to—just because you ‘think something is appropriate for unions or 
something is appropriate for management, it should automatically 
be imposed on the other. 

Senator McNamara. You missed the point. The people on both 
sides of the bargaining table are representatives of nonprofit 
organizations. 

Mr. Lester. I see. 

Senator McNamara. This is not business and labor; these are both 
nonprofit organizations. These are nonprofit groups on both sides 
of the table. I think this is something that is not given enough 
consideration. 

Mr. Lesrer. I see. 

I probably would agree with you that employer associations—— 

Senator McNamara. That is what this would bk—— 

Mr. Lester. That are designed primarily for collective bargaining 
might very well come under the same provision. 

Senator McNamara. Well, they do many other things. These same 
people have control of the apprenticeship programs, “promotion pro- 
grams for the industry, all sorts of things. It is not confined merely 
to collective bargaining. These nonprofit groups exist on both sides 
of the table. 

I think to try to pass legislation that will affect one side of the 
table and not the other is something we have to approach somewhat 
with fear and trembling. 


2. ENACTMENT OF STANDARDS ADOPTED IN AFL-CIO ETHICAL CODES 


Mr. Lesrer. Second, enactment of certain standards already volun- 
tarily adopted in AFL-CIO codes. 

Public adoption of such standards has the following advantages: 
1, such a stamp of approval would give the standards the prestige 
of community ratification; 2, the standards would become universal 
rather than being tied to a certain union affiliation; and 3, compliance 
with the standards would be facilitated by support from within the 
labor movement. 


3. PRIVATE APPEALS PROCEDURES 


Third, provision for private compliance or appeals machinery sub- 
ject to the approval or supervision of the Government. 

Arrangements like independent appeals boards, such as the Up- 
holsterers and Auto Workers have, or the appointment of ad hoc 
boards to investigate and recommend, say in cases of extended trus- 
teeships, have such adv antages as the following: 1, they encourage 
self- reform. Let me say, just interjecting here, if you have 77,000 
local unions and you have 125,000 different agr eements, it seems to me 
very significant to take advantage of any measure of ‘self. regulation 
or self-reform that you can. 
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2, they reduce fear of excessive governmental control of internal 
union affairs. 

3, they avoid much of the ill-will and financial cost to individual 
members from resort to legal processes, such as a lawsuit. 

Let me say parenthetically, it costs the worker under the UAW 
public review board nothing to carry on his appeal up through that 
board. 

A member is reluctant to sue his union’s officers, say for misconduct, 
because, for one thing, he himself would usually reap no personal 
monetary advantage. Provision of independent appeals agencies 
overcomes such reluctance. 


8. 3454 AND 3751 BASED ON LISTED PRINCIPLES 


Now, of the specific bills on which this sube ‘ommittee is holding hear- 
ings, it seeme to me that the Kennedy bills, S. 3454 and S. 3751, come 
the closest to the 9 principles and the 3 content stipulations set forth 
above. 

The Kennedy bills rely heavily on disclosure; they accept standards 
voluntarily adopted by unions and the labor movement ; and they pro- 
vide for private appeals and compliance machinery. 


NLRB AS ENFORCEMENT AGENCY OPPOSED 


My main objection to 8. 3454 is to section 203, which is on page 11 
of the bill, and that is to have the National Labor Relations Board as 
the enforcement agency. I would, as Prof. Archibald Cox suggested 
as a possibility in his testimony, rewrite 203, but add to his ‘revised 
version a provision that the Sec ‘retary of Labor could have an ad hoe 
board—not only the Secretary himself, but he could also appoint an ad 
hoe board to look into the matter and report prior to any court action. 

I am a strong believer in the processes of publicity, mediation, and 
education, and, insofar as possible, the avoidance of court action. 


DETAILS IN 8S. 3454 THAT NEED REVISION 


There are also some details of S. 3454 that should be corrected be- 
cause the language is too sweeping. 

On page 5, line 24, item (6) would require too much, including all 
of the regular payroll. In other words, it would require the union 
to report clerks and others who were on the union payroll. I do not 
think that is necessary. 

Page 6, line 15, should exempt stocks, bonds, and securities traded 
on the large stock exchanges, national exchanges as they are called, 
such as the New York and American Stock Exchanges. 

Maybe you have had more careful consideration of it at these hear- 
ings than I am aware of, but I think S. 3751 needs more careful con- 
sideration than it has received so far. 

Here, again, I am reluctant to see in all probable cases the require- 
ment of such a direct and immediate resort to court action by the 
Secretary of Labor. And some of the details need more examination, 
such as provisions for preservation of records. 

Where you have a ballot conducted by an outside agency such as the 
Honest Ballot Association, or conducted by means of voting machines, 
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you may have problems of providing for preservation of records for 
the period of time specified in the bill. 

In short, it seems to me that the basis and argument for S. 3454 
are much better established at this time than is true in the case of 
S. 3751. 

TWO IMMEDIATE REVISIONS OF TAFT-HARTLEY 


With respect to Taft-Hartley, I would recommend only two revi- 
sions immediately, that is this year, reserving the rest for examination 
by an expert group—that expert group would consist, as was proposed 
by both Professor Cox and myself, in our testimony of April 1953, 
of Members of Congress, students of the subject, representatives of 
union and management, following the pattern established in a number 
of cases in connection with revision of social security legislation, and 
the pattern followed in Massachusetts, Mr. Chairman, in connection 
with the Schlicter Commission there in 1946. In that way you would 
be ready for more considered action and perhaps more agreement on 
other Taft-Hartley amendments or revisions, in the next Congress. 

In my judgment, it would be a mistake to attempt at this time a 
major set of revisions of Taft-Hartley, including such thorny prob- 
lems as secondary boycotts, organizational picketing, union shop, 
Federal-State jurisdiction, preelection certification of building unions, 
and national emergency disputes. 


DEFINITION OF EMPLOYER AND VOTING RIGHTS FOR ECONOMIC STRIKERS 


The two revisions that I would now make would be (1) to remove 
all doubt that the term “employer” as applied to payments under 
section 302 covers such an agent or “labor relations adviser” as Nathan 
Shefferman; and (2) to grant voting rights in representation elec- 
tions to economic strikers, at least within a stipulated period after the 
strike commenced. 

Senator Coorer. May I interrupt? 

Mr. Lester. Senator. 


IMMEDIATE LEGISLATION ON “NO MAN’S LAND” 


Senator Coorer. What do you think about legislation on the “no 
man’s land”? 

The Supreme Court said, as you know, that some action should be 
taken. I think you would agree that is an area where both labor and 
management have no opportunity to protect themselves. 

Mr. Lester. I think that is correct all right, Senator. I think that 
perhaps the National Labor Relations Board ought to assume its full 
jurisdiction, or the Congress ought to legislate to restrict that 
jurisdiction. 

We have the problem, of course, in New Jersey because we have a 
public utility antistrike law, and a number of other States do, too. 
There is a question whether that law is valid at all in view of the 
Wisconsin and Michigan decisions. I think the way to resolve much 
of the doubt would be to have the Board itself assume full jurisdic- 
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tion, because otherwise you have only a relatively small number of 
States that have a labor relations board. 

We have tried in New Jersey, for example, to pass a State labor 
relations law but we have not succeeded. We have tried a number of 
years to do so. Consequently, unless we could get some such law 
passed, it would not apply very much in the State of New Jersey and 
not solve the problem of a “no man’s land.” 

Senator Coorer. You do recognize this is an area where some action 
could be taken ? 

Mr. Lester. I think very definitely, but in view of all the other 
ay so to speak, that you have already mowed and 
want to get into the barn, to start mowing some more might give you 
trouble. 

Senator Kennepy. I wonder, Professor, if you would suspend for 
lunch? Your testimony is very valuable and I want to have time to 
consider it at leisure. 

I wonder if it would be possible to meet again at 2 p. m. in order 
that Professor Lester may continue his testimony. 

The subcommittee will meet this afternoon in the room of the In- 
terior Committee, room 224, in the Senate Office Building at 2 p. m. 
Then we will hear the General Counsel of the National Labor Rela- 
tions Board and Professor Chamberlin of Harvard University. 

Thank you, Professor. 

(Whereupon, at 1 p. m. the subcommittee recessed, to reconvene at 
2 p. m. in room 224, Senate Office Building.) 





AFTERNOON SESSION 


The subcommittee reconvened in the Interior Committee room, 
224 Senate Office Building. Present: Senators Kennedy (presiding), 
Morse, Ives, and Goldwater. 

Senator KrexNnepy. The subcommittee will come to order. 

Professor Lester, you may continue testifying. 


ADMINISTRATION, KNOWLAND, M’CLELLAN, AND MUNDT BILLS OPPOSED 


Mr. Lester. From the principles and content stipulations I have 
explained, and from the comments just made about Taft-Hartley 
amendment, it should be evident that I find parts of S. 3618, which is 
the McClellan bill, S. 3097, the Smith bill, S. 3068, the Knowland 
bill, and S. 3045, 3046, and 3047, the Mundt bills, objectionable on 
certain counts. 

Since my objections to these bills are the same or essentially the 
same as those stated by Professors Cox and Summers in their testi- 
mony before this committee, I shall not repeat what is already in the 
record. 

OBJECTIONS TO THESE BILLS 


I should, however, like to -e out some significant ways in which 
S. 3068, the Knowland bill, S. 3097, the Smith bill, and 8. 3618, the 
McClellan bill, and also S. 3045 5, Senator Mundt’s bill, seem to me to 
violate the guilding principles that I have outlined above. 
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1. BILLS DO NOT PROVIDE FOR SELF-CORRECTION 


In the first place, none of the four gives proper scope for self- 
correction and the establishment of independent, nongovernmental 
review machinery. All of them have the Government intervening 
before sufficient opportunity is permitted for the use of union appeals 
and other machinery. Thus, they would not only contribute to a 
partial destruction of progress already achieved through union evolu- 
tion, but they would tend to create a needlessly large Government 
bureauer acy, an undue cost of administration, and much waste of 
effort and money. 


2. REPORTING REQUIREMENTS UNDULY BURDENSOME 


Generally speaking, their reporting requirements are unduly burden- 
some on unions. For example, S. 3097, the Smith bill, requires that a 
union, including a national union with a milion or more members, 
“make available to each of its members a copy of each report or other 
document required to be filed initially or annually with the Secretary” 
pursuant to title I. 

That would include— 
every separate rule, resolution, or minute, or other official document which gov- 


erns membership in the organization, internal rights and responsibilities of 
members, or responsibilities of the organization or its officers to members— 


as well as— 


the procedure followed with respect to authorization for bargaining demands, 
ratification of contract terms, and authorization of strikes— 


and an explanation— 


in detail, or by reference to reports made pursuant to the requirements of section 
103 and transmitted as attachments, the full circumstances surrounding the 
receipt by the labor organization or (to the extent that information is available) 
by any of its officers, agents or representatives of any sum of money, any property, 
any loan, or any other thing of value which has been received during the year, 
directly or through an intermediary, from any employer having employees who 
are or might be organized or represented by the labor organization * * *, 

S. 3618, the McClellan bill, would require that all local unions hire 
independent certified public accountants, and as a local public official 
in the Borough of Princeton, I know how costly that could prove to be. 

S. 3068, the Knowland bill, provdes for a recall election conducted 
by the National Labor Relations Board whenever 15 percent or more 
of the members so request. That was mentioned in the hearings this 
morning. Would one wish to apply the same provision to Senators, 
Conqueseman, or the President of the United States? 

S. 3068, on page 4, also provides for the conduct of a referendum vote 
by the NLRB on all kinds of internal union aff: airs, likewise upon 
request of 15 percent or more of the members. Indeed, the amount 
of new business that the NLRB would have if such bill were passed is 

certainly shocking toa person with my philosophy. As I have already 
explained, I would keep the NLRB out of internal union affairs just 
as much as possible. 


3. 8. 3618 AND 8S. 3068 WOULD HAMSTRING COLLECTIVE BARGAINING 


The provisions of S. 3618, the McClellan bill, on page 49, and S. 3068 
would hamstring collective bargaining or union operations without any 
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apparent public gain. S. 3618, the McClellan bill, would require a 
referendum vote on ¢ oie ‘tive agreements 30 days prior to the effective 
date of the contract. That 30- day period could mean a gap between 
the termination of one contract and the commencement of another. 

The requirement of strike ballots by the National Labor Relations 
Board in S. 3068, on pages 7 to 8, is not only a great waste of money 
and complicated by a host of practical problems, but is a positive 
handicap to collective bargaining as experience has clearly proved, and 
as I indicated in the discussion this morning. 

S. 3618, for some strange reason, requires s that a strike vote be taken 
by referendum at least 30 days in advance of a strike. That is on 
page 50 of that bill. It seems to me if you are going to have any strike 
vote, that is far in advance of the time it ought to be taken. 


4. ERRONEOUS ASSUMPTION THAT REFERENDUM PREFERABLE TO VOTE 
AT MEETING 


The notion behind some of the provisions of S. 3618, the McClellan 
bill, and S. 3068, the Knowland bill, that a referendum vote is better 
than a vote in a meeting following a discussion of the issues or the 
merits of candidates is often erroneous. Some unions conduct election 
of officers by referendum or referendums on proposed new agreements, 
as Mr. Harrison indicated this morning. Other unions do not. So far 
as I can see, the experience of the unions relying on referendums is no 
different essentially from those either electing their officers in conven- 
tions and local meetings, or giving the authority to a negotiating 
committee to negotiate a settlement. Unions in other countries like 
England and Sweden rely on convention votes and give the authority 
to negotiate to the elected or selected committees. Here again, the 
proposed legislation seems needlessly complicated, burdensome, and 
restrictive. 

The same is true of the detailed requirements in S. 3618, the McClel- 
lan bill, for local and national unions with respect to a host of internal 
matters such as the limit of dues to 75 percent of “the prevailing 
weekly wage in the vicinity. 

I have made a great many wage studies, and it is practically impos- 
sible to determine what the prevailing weekly wage in the vicinity 
for a particular grade of workers is in any size city. 

In addition, the McClellan bill would require keeping a membership 
roster, election of accountants, and general membership votes on all 
expense allowances, the keeping of all records at the local’s principal 
place of business, the forwarding of a copy of every agreement to every 
member whose rights are affec ted, and so forth. The attempt to so 
straightjacket and burden local and national unions seems to me to 
be both unwarranted and wasteful. 


5. MISPLACED FAITH IN VOTES SUPERVISED BY NLRB 


Like S. 3618 and S. 3068, Senator Mundt’s bill, S. 3045, has a mis- 
placed faith in all kinds of votes conducted by or supervised by the 
NLRB. One would have thought that experience with strike votes 
under the Smith-Connally Act and with union-shop and employer- 
last-offer votes under Taft-Hartley would have taught the false 
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premises and futility of such voting provisions. The Congress, you 
will recall, finally refused any more appropriations for strike votes 
under Smith-Connally, and the only amendment of Tart-Hartley 


during the 11 years of its existence has been the elimination of 
union-shop votes. 


6. S. 3045 WOULD REQUIRE REVISION OF UNION CONSTITUTIONS 


Yet S. 3045 provides for severe penalties on unions unless—appar- 
ently in the preceding 12 months before the bill is enacted in the case 
of NLRB ree ognition and before the taxable year following its enact- 
ment for tax exemption—all local and national unions rewrite their 
constitutions and bylaws so that, first, they provide for vote counting 
and certification of all elections of officers ‘by the NLRB, and, second, 


they provide that the following union actions cannot be taken without 
approval by a— 





majority vote of the members taken by secret ballot * * * the authorization 
of strikes, the fixing of the amounts of dues, the levying of assessments, the 
imposition of fines, the authorization for disbursements of union funds, and the 
determination of all other matters directly affecting the economic well-being 
of the members. 


That last phrase is broad as all outdoors. 
7. WASTEFUL GOVERNMENT INTERFERENCE 


Last Sunday night, Senator Mundt talked about union abuses in 
Princeton. His intentions are certainly the best, and he is rightly 
disturbed by the revelations of the McClellan committee, but I ‘must 
add that his knowledge of the labor movement is somewhat spotty. 
His generalizations about union history were often inaccurate, and 
his simple faith in Government-supervised votes seems to me not 
clearly warranted on the basis of the experience that we have had 
under the Smith-Connally and the Taft-Hartley Acts, and I do not 
think that it would give you anything more than an extension of 
Federal interference in a way that would be wasteful, and perhaps 
meddlesome. And both of those, I am sure, Senator Mundt rightly 
does not want. 


8. MISAPPLIED PENALTIES 


All four sets of bills, S. 3068, S. 3618, and S. 3097, and the Mundt 
bills, S. 3045, 3046, and 3047, contain misapplied penalties on the in- 
nocent victims of malfeasance in office. This would be accomplished 
by taking away from the rank-and-file workers their representation 
rights under the National Labor Relations Act, and by withdrawing 
the tax exemption of their organization under the Federal law. Such 
sanctions certainly seem improper and unmerited punishment so far 
as the bulk of the membership is concerned. 

I could go on pointing out objections to other parts of these bills, 
but perhaps enough has been said to indicate that basically my criti- 
cism is against the oppressive nature of many of their provisions, and, 
therefore, the philosophy from which they seem to stem and which 
they seem to embody. 


i 
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CAUTION IS NEEDED IN ATTEMPTING INTERNAL REGULATION OF UNIONS 


If my appearance here has accomplished anything, it is, I hope, to 
have indicated the spirit and philosophy that should underlie labor 
legislation on these subjects at this time. Legislatively, you will be 
entering into a new field for the Federal Government. Caution would 
seem to indicate the need to achieve as much cooperation and public 
support for any law that is enacted, and to build on the evolutionary 
developments that have proved advantageous. In other words, con- 
structive, rather than oppressive, legislation should be the aim. 

In terms of the principles and objectives I have set forth, it seems 
clear that the Kennedy bills, S. 3454 and S. 3751, best meet the ap- 
propriate tests or criteria that should be applied. They are far from 
perfect, but they come the closest, in my judgment, to being intelligent 
legislation on the subjects they cover at this particular stage in the 
evolution of unions and union-management relations and at this par- 
ticular stage in our general knowledge and understanding of the labor 
and union-management field. 

That completes my statement, Mr. Chairman. 

Senator Kennepy. Senator Ives, do you have any questions ? 

Senator Ives. I have no questions. 

Senator Kennepy. Senator Goldwater. 


CONSTITUTIONAL QUESTION ABOUT REGULATING UNION DEMOCRACY 


Senator Gotpwater. Yes; I would like to get the professor’s opinion 
on something that has me troubled a bit. 

Almost all of the bills that we have before us have clauses to provide 
minimum democratic procedures, and I think it is pretty well argued 
in public argument that this is something that we should explore. 
Have you gone into this far enough to determine in your own mind 
whether or not we would be treading a little dangerously on the Con- 
stitution if we tried to establish minimum requirements for a labor 
organization ? 

Mr. Lester. Senator, I do not know about the constitutional ques- 
tions. I could not answer that. I am not a lawyer, and I would not 
be able to answer your questions. But, constitutional problem or 
not 

Senator Gotpwarter. I am not a lawyer, either. 

Mr. Lesrer. You mean the Federal Constitution ? 

Senator Gotpwater. Yes. 

Mr. Lesrer. I would not be able to answer that question. 





EXTENSION OF LEGISLATION TO OTHER ORGANIZATIONS 


Senator Gotpwatrer. What I am concerned about there is: If we 
do it for union organizations, would we not, in your opinion, likewise 
be called upon to do it for organizations like the American Legion or 
VFW, or any other group bound together ? 

Mr. Lesrer. Senator, I would not think so, because the Federal Gov- 
ernment has already entered into this area in a significant way, and it 
already provides for the certification of unions, and unions, by certi- 
fication, get a monopoly right, for a temporary period of time any- 
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how, to be the sole bargaining agent and to represent the people in 
that unit, whether they are union members or not. 

It seems to me when the Federal Government gives that kind of 
right, then it has perhaps an obligation to make sure the people who 
exercise that monopoly of representation rights have certain arrange- 
ments which permit the people who are “included in that unit to 
operate effectively, so that their voice is heard in connection with the 
representation. 


CIVIL RIGHTS WITHIN UNIONS 


Senator Gotpwater. Well, thank you for those observations. 

Now, you mention the need for statutory action to provide civil 
rights within unions. Did you have in mind there the voting rights, 
or the civil rights as 

Mr. Lester. I had more in mind protection to people expelled from 
the union unfairly, or penalized by the union in unfair ways. 





PROTECTION OF RIGHT TO WORK WITHOUT DISCRIMINATION 


Senator Gotpwatrer. How about the protection of a man’s right to 
work, regardless of color or race? We have some unions that still 
prohibit a colored man from joining a union. 

Mr. Lesrer. I recognize that. Having lived for some time in North 
Carolina, and having been Chairman of the Southern Textile Com- 
mission under the War Labor Board, I recognize that. 

Senator Gotpwarer. | think it applies also, to unions, generally, 
across the United States, international unions. I am thinking of 
a case in Milwaukee a few years ago where the case was decided in 
favor of a union, where shar banned Negroes from nomi ship. 

Mr. Lester. Well, that is an area that, ‘at this time, if I could avoid 
it, I would not enter into, because it does raise a great many problems. 
But, undoubtedly, ultimately, we should have that kind of provision 
for trade unions if we are going to certify them. 

Senator Ives. Will the Senator yield on that point ? 

Senator GoLtpwatrr. Yes. 


DISCRIMINATION IN EMPLOYMENT ON ACCOUNT OF RACE AN UNFAIR LABOR 
PRACTICE 


Senator Ives. I take it, Professor 
Taft-Hartley Act. 

Mr. Lesrer. Yes; I do. 

Senator Ives. You seem to, As I say, you certainly have 
reputation, and we are very glad to have you here. 

Do you not think that, basically speaking, discrimination in em- 
ployment because of race, religion, color, or national origin should 
be made an unfair labor pr actice ? 

That is fundamental, insofar s Taft-Hartley is concerned, and the 
reason it was not done in the aieniads I assume, in the orig’nal 
Wagner Act, which was passed in "1935, was because ev erybody antic- 
ipated the thing would end up in some kind of a filibuster. 
in 1947, when. we enacted the Taft-Hertley bill. 

25738—58——79 
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That does not necessarily, however, mean it is improper to have that 
kind of provision in the act. If anything is an unfair labor — 
it seems tomethat that is. What is your feeling on the subject 

Mr. Lester. Well, I would say any discrimination, whether in em- 
ployment or in admission to the union, would be an unfair labor 
practice. The real problem is to enact legislation that will be accepted 
and will be enforced. 

Senator Ives. I think this would be enforced all right, so far as 
that part of it is concerned. There have been many suggestions that 
have been made, as far as admission to the union is concerned, barring 
discrimination there. That only goes halfway. It seems to me it ought 
to go the whole route, along the lines I am suggesting. 


SPECIAL LEGISLATION NEEDED TO ENFORCE FAIR EMPLOYMENT PRACTICES 


Mr. Lester. Well, as you know, Senator, we in New Jersey and you 
in New York have that kind of provision. 

Senator Ives. Well, we have a different statute. We do not have 
anything like that in our labor-relations statute. We have a different 
statute. But it seems to me that is where it properly belongs, rather 
than in a special statute. What is your thinking on that? 

Mr. Lester. I would not put it in a labor-relations statute. 

Senator Ives. Here is a statute now that deals with unfair labor 
practices. Now, is it a fair labor practice, or is it not, for an employer 
to discriminate against people who are trying to obtain jobs with him, 
to discriminate because of their religion, because of their race, because 
of their nationality, or for any other reason of that type ? 


NOT A LABOR-MANAGEMENT ISSUE 


Mr. Lester. It seems to me that it is not a union-management prob- 
lem. If it is on the employment side, it is a management practice; 
it isa hiring practice of the management. 

Senator Ives. It is also on the labor side when it comes to taking 
them into the labor organization, the union. It goes both ways. It 
is not just management; it goes all the way around. 

Mr. Lester. I would think, again, that I would prefer to have it 
separate, because I would not want to overload the National Labor 
Relations Board. 

Senator Ives. That isan entirely different thing. I am talking about 
the theory of the matter, whether it should or should not be in there. 
I do not question that, if you had a separate act and special act and a 
special commission or board set up to take care of a thing like that, it 
would probably be handled more promptly. But that does not alter 
the fact that the point I raise is, I think, a legitimate point. 

Mr. Lester. I think it applies more legitimately to legislation that 
deals with the internal affairs of unions, and should be handled that 
way, rather than the hiring practice from the point of view of the 
employer. 

Senator Ives. What has that to do with the internal practices of the 
union ¢ 

Mr. Lester. Admission to the union. 

Senator Ives. Iam talking about the employers. 
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Mr. Lester. If it is employers’ activities, my judgment would be 
that it would be better to keep it out of a labor-relations act. 
Senator Ives. Well, that is where you and I may agree and may 
disagree. You think it ought to be out because of the load it would 
bring about ? 
UNFAIR EMPLOYMENT PRACTICE 


Mr. Lester. Not only that. It does not seem to me so much a 
union-management or labor-relations problem as a general problem. 
It goes much wider than that. It applies to cases where you do not 
have any union in the picture, where you do not have any collective 
bargaining existing in the picture. 

Senator Ives. That is correct. We were the leaders in that field in 
New York State, as you well know. I think you followed us in New 
Jersey. However, I think what I am saying about a labor-relations 
act and unfair labor practices, nevertheless, stands, because I think it 
is an unfair labor practice to discriminate on any of those grounds. 
Apparently, you do not. 

Mr. Lester. I consider it an unfair employment practice, but I 
would try to distinguish between union-management relations and 
various aspects of the employers’ hiring practices. For example, 
again, I would not want to put in a labor-relations act revision ban- 
ning discrimination against the aged. I would not want to put that 
sort of statutory prohibition in a labor-relations act. 

Senator Ives. Well, I guess there is not much point in our debating 
the thing. Thank you very much. 

All right, Senator Goldwater. 


BOARD SHOULD EXERCISE JURISDICTION MORE FULLY 


Senator Gotpwater. You say: 


In my judgment, it would be a mistake to attempt at this time a major set of 
revisions of Taft-Hartley— 
and then you include those problems such as Federal-State jurisdic- 
tion. What do you suggest we do to correct the difficulties we find 
now, I think, in 36 States where we have no labor-management legis- 
lation ? 

Mr. Lester. Senator, I said a word or two about that this morning, 
and I do not have any good answer for it. You may recall, when I 
appeared back in 1953, you were there, and we were discussing at 
that time amendments to the Taft-Hartley Act. 

I would make this observation. It may not be very satisfactory, 
but I think in the area of unfair labor practices, perhaps the Board 
should be required to exercise its full jurisdiction, and, if that is too 
broad, then the Congress itself should reduce the jurisdiction to the 
point where the Board would exercise it. That will not solve all the 
problem, because the question of emergency disputes is another area. 

And we have, along with a number of other States, whether you 
agree with it or not, a compulsory arbitration law in New Jersey, for 
public-utility disputes. In view of the decision of the Supreme Court 
in the Wisconsin and Michigan cases, undoubtedly, our law is not 
constitutional. But just saying it cannot be applied does not necessarily 
solve the problem. It is a very complex problem. ' 
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But I think one way of doing it would be to insist that the Board 
cover its full jurisdiction, and if that is too big a jurisdiction, to 
reduce the Board’s jurisdiction to the proper size. 


CESSION OF JURISDICTION MAY RESULT IN DIVERSE STATE LAWS 


Senator Gotpwater. Are you opposed to an approach similar to 
the one contained in Seantor Watkins’ bill, S. 1723? 

Mr. Lester. I am not sure that I am well acquainted with the bill. 

Senator Gotpwater. Let me ask you this in broad language : Would 
you be opposed to returning these powers to the States, Tegardless 
of whether they have labor-1 management legislation or not; “relying 
on the existing codes and existing courts ? 

Mr. Lester. I would not be opposed if the Congress would reduce 
the jurisdiction of the Federal Government, but it does seem to me that 
if you handle it without doing that, you are going to get a great 
deal of disparity in the individual States. 

I would prefer to do it as an absolute matter, and then perhaps we 
in New Jersey, after a great many years of trying to get a State 
Labor Relations Act passed, would get one passed. ‘But I am afraid 
that for interstate business, and for a number of other reasons, you 
might get, in neighboring States, quite different decisions. 


COURT INTERPRETATION OF INTERSTATE COMMERCE TOO BROAD 


Senator Gotpwater. You see, this problem applies, when it applies, 
to businesses that come under interstate commerce only by the very 
broad interpretations of the Supreme Court. And had they not made 
those interpretations, there would not be all that trouble existing today. 
Most of these firms are in interstate commerce by just the widest 
stretch of the term. 

Mr. Lester. I understand that. 

Senator Gorpwarer. And putting them back in the States, in my 
opinion, would not actually affect interstate commerce. These are 
firms of, usually, 10, 20, 50 employees—small ones. 

Mr. Lester. Of course, we in New Jersey are very much aware how 
close we are sandwiched in between New York and Pennsylvania, and 
it is possible there might be some difficulty—I do not know; I have 
not looked into it at all—with a firm located near the border. 


RECALL OF OFFICERS 


Senator Gotpwarter. There always has to be something good in a 
sandwich to make it edible. 

Now, let us see. I just want to remind you that on page 14 you 
asked if we wished the same provisions applied to Senators. In the 
State of Arizona, we ma to sign a recall before we run. 

Mr. Lesver. Is that so? 

Senator Gotpwarmr. Yes. 

Mr. Lester. Well, as a public official elected for a 3-year term, I 
sometimes wish there were some arrangement for recall of some of the 
problems. 

Senator Gotpwater. I do not think it has ever been used any place, 
but it is there. 

Thank you very much. 
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APPROACH TO “NO-MAN’S LAND” 


Senator Krennepy. Professor, as to the National Labor Relations 
Board, one of the criticisms has been it has not been able to get to the 
cases that come within the jurisdiction it has assumed. As Senator 
Goldwater suggests, it is a tremendously difficult problem. 

I do not see how it is possible for us to force the Board to assume 
the maximum jurisdiction when it cannot satisfactory handle the 
cases it has now. On the other hand, turning it over to the States, 
when the States have either contradictory laws or no laws at all, is not 
much of a solution. 

There is no third way that you can think of ¢ 

Mr. Lester. No, I would ‘defer to people who have given much 
more attention to tle legal issues in this question. I really have not 
had any direct experience in that area 


ORGANIZATIONAL PICKETING 


Senator Knnnepy. I wanted to ask you about a question of organi- 
zational picketing. I know you suggest we practice restraint. The 
administration has an amendment in that may come up. Are you 
familiar with its proposal ? 

Mr. Lesrer. Yes. 

Senator Kennepy. What do you think of it? 

Mr. Lesrer. I again would not feel I could give expert testimony 
on that. I do think that on the whole there have been a great many 
abuses in the way of organizational picketing. Whether you should 
require, as some of these bills do, as much as 25 or 35 percent of the 
people—I think there is one of the bills that even requires 

Senator Kennepy. Two-thirds. 

Mr. Lester. Two-thirds or 60 percent. Whether you should re- 
quire that that many be signed up or in some way give evidence of 
support of the union before you could have organizational picketing 
is a question. 

But I think this question is really tied up with the question that 
Senator Goldwater raised earlier. If the Board refuses to exercise 
a again and then you abandon organizational picketing, you 

sally put these people in a rather bad position. Perhaps there are 
some justifications for organizational picketing, but it seems to me 
that on the whole if you have mac hinery for holding an election and 
the elections are held soon enough, the Board isn’t clogged up and 
they are held soon enough, there is very little justific: ition for or- 
ganizational picketing. 





PICKETING AFTER SPEEDY ELECTIONS NOT JUSTIFIED 


Senator Kennepy. I think the administration provides that there 
shall not be picketing after election has taken place for some period 
of time. 

Mr. Lester. If you had good, quick elections, and the election ma- 
chinery was sufficiently widespread so there was no question of cover- 
age, I think it would be very hard to justify organizational picketing. 

And I would not put it on the grounds of what proportion of them 
were already signed up, because when you first start in organizing, 
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you do not have so many signed up as you do later. And the picket- 
ing may be necessary if you cannot have the elections, in order to have 
announcement of the fact that you are trying to organize. 


PICKETING IN CASE OF “SWEETHEART” CONTRACT 


Senator Kennepy. Well now, supposing you have a “sweetheart” 
contract, at least in the judgment of another union. Do you see any 
restraints that ought to be put on the right of another union to picket, 
saying, “The wage scales in this company are unfair; it is a sweet- 
heart contract,” and so on ? 

Mr. Lester. I think the redress there is to take the case to the 
National Labor Relations Board. It does not seem to me that one 
wrong justifies another wrong, so to speak. 

Senator Kennepy. Yesterday, Mr. Carey, the head of the IUE, 
spoke very strongly about this, and said this was a right of labor 
and a weapon they had. 

Mr. Lester. But it seems to me that right goes back, and is justi- 
fied, before the period of time when we had the Wagner Act. Once 
you put up a machinery for election, then you provide that these peo- 
ple do not have to strike or picket in order to get recognition as they 
used to have to. They do not have to strike or picket, necessarily, in 
order to get the employer to sit down and negotiate with them. He 
is obligated to do so once they are elected, once they are certified. 


SOLE BARGAINING NULLIFIES JUSTIFICATION OF ORGANIZATIONAL 
PICKETING 


And in view of those changed conditions, we certainly do not have 
the same justification for organizational picketing. We are the only 
country I know of—there may be some exceptions, but we are the 
only country I know of offhand that provides for certification of a 
union as the sole bargaining agent. And it seems to me if you have 
that kind of right in the law, then it withdraws or nullifies most of 
the justifications for organizational picketing. 


100 PERCENT UNIONIZATION CAN BE ACHIEVED WITHOUT UNION SHOP 


Senator Kennepy. Do they not permit union security arrangements 
in Britain, closed shop, or anything ¢ 

Mr. Lester. No, no. 

Senator Gotpwater. They have—— 

Mr. Lester. They call it 100 percent unionism. And we had really 
100 percent unionism in the railroad industry, Mr. Harrison’s in- 
dustry, and in conditions under which any kind of union security 
was outlawed. The union security provisions of the Railway Labor 
Act were first put in in 1951, as you know. 

Prior to that time, it was against the law to have any kind of 
union security provisions on the railroads. Nevertheless, the railroad 
unions, certainly all the running trades and most of the well-es- 
tablished standard unions in the railroad industry, were pretty well 
100 percent organized. 

And I do not think you need union security provisions in an agree- 
ment, necessarily, to have pretty nearly 100 percent unionization. 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1243 


APPLICATION OF KENNEDY BILLS TO RAILWAY UNIONS 


Senator Kennepy. Do you see any reason why the railway labor 
unions should be exempted from provisions of the type that are in 

Mr. Lester. I have had a little experience with the railroad 
er eee it was a little painful to both sides since I arbitrated 
a case and they did not like the decision. 

It is true that they have, because they were established so early, 
many arrangements for referendum and recall and things of that sort, 
and I would doubt that one would find any abuses. So you might 
argue that there is less justification for including that industry in 
the legislation to be passed. 

" They had, as you know, the Railway Labor Act first enacted in 
1926, and it was an agreed-upon bill, general agreement on the pro- 
visions of it. 

The problem becomes this one, as I see it, Senator: Although ex- 
emption might be all right for the running trades, that is, those in 
the engine and train service, and it might be largely all right for the 
clerks, about half of the standard railroad unions have at least a 
good part, maybe the bulk, of their membership in other industries 
the machinists and all the shop trades—and you could go down the 
list. 

Now how you can draw the line—if you try to exempt the railroad 
industry you get into the problem of exempting part of these unions, 
presumably, and not exempting the other parts. 

And I do not think there is any easy answer for that one. 

Senator Kennepy. Yes. 

Mr. Lester. Certainly, I do not have one. 

Senator Ives. I would like to raise a question, Mr. Chairman. 


CONTENTS OF 8, 1772 


Professor, are you acquainted with the bill I introduced, S. 1772? 

Mr. Lester. I read it once, but I must confess I have not looked at 
it recently. 

Senator Ives. I will cover it very briefly for you. It will not take 
very much time. 

That bill was one which made it an unfair labor practice for a labor 
organization to engage in picketing for the purpose of organization 
or recognition of (1) a representation petition filed by another union 
pending before the NLRB. 

Are you in favor of having a prohibition of that kind ? 

Mr. Lester. Yes. 

Senator Ives. And (2) when a representation petition has been filed 


by an employer and is pending before the Board. That is the same 
thing. 


Mr. Lester. Yes. 

Senator Ives. And (4) when an election has been held within the 
preceding 12-month period and no labor organization has been certified 
as the representative of the employees. 

In other words, that gives them a whole year before they can do 
any picketing. 
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AGREES WITH GENERAL INTENT OF 8. 1772 


Mr. Lester. It seems to me, Senator, the only two problems that 
might arise might be the question of how soon the election would 
occur ; and the other one, if the election was forestalled by charges of 
unfair labor practice and took a long time to settle. 

Senator Ivers. It is limited to 12 months, of course. 

Mr. Lester. Yes, but I was thinking 

Senator Ives. It is an automatic time limit. 

Mr. Lester. Well, in some instances 12 months might be quite a long 
while. But on the spirit of your particular bill, I would agree. 

Senator Ives. And next, when an election has been held within the 
preceding 12-month period and another labor organization has been 
certified as the representative of the employee. 

Mr. Lester. Certainly, in that case there is no justification for or- 
ganizational picketing. 

Senator Ives. No, I do not think there is either. 

Thank you very much. 

Thank you, Mr. Chairman. 

Senator Kennepy. Professor, I want to thank you again for your 
help prior to today, and also today. I think everybody agrees it has 
been a pleasure to have you here. 

Mr. Lester. It has been a pleasure to be here. 

Senator Kennepy. The next witness is Jerome D. Fenton, General 
Counsel, National Labor Relations Board. 

Mr. Fenton, it is a pleasure to have you here. Would you identify 
yourself for the record, and the gentlemen accompanying you, and 
proceed in whatever way is most satisfactory to you. 





STATEMENT OF HON. JEROME D. FENTON, GENERAL COUNSEL, 
NATIONAL LABOR RELATIONS BOARD, ACCOMPANIED BY THOMAS 
RYAN, SPECIAL ASSISTANT, OFFICE OF THE GENERAL COUNSEL, 
NATIONAL LABOR RELATIONS BOARD; AND J. NEAL TOMEY, 
SPECIAL ASSISTANT, OFFICE OF THE GENERAL COUNSEL, NA- 
TIONAL LABOR RELATIONS BOARD 


Mr. Fenton. Thank you, Mr. Chairman. 

My name is Jerome D. Fenton, and I am General Counsel of the 
National Labor Relations Board. At my immediate right is Mr. 
Thomas Ryan, a special assistant in my office and Mr. Neal Tomey, 
another member of my staff is also present. 

If the subcommittee please, I have left with you and distributed 
a very brief opening statement which I will not read. I realize the 
subcommittee’s time is both scarce and valuable, and I will not, there- 
fore, read the statement. But I would like, with your permission, Mr. 
Chairman, to have it treated in the record as though I had actually 
read it. 

Senator Kennepy. Yes, that will be done. 

(The statement referred to follows :) 

Mr. Chairman and members of the committee; I appreciate the 
opportunity to appear before your subcommittee and to assist, in what- 
ever way I can, in the important matters which you have under con- 
sideration. I have had the privilege of serving as General Counsel 
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of the National Labor Relations Board for approximately 15 months 
and I hope that as a result of this service, as well as my other ex- 
periences in and out of government, that I may be able to make some 
worthwhile contributions to your efforts. 

Although some of you may be familiar with my background prior 
to my appointment as General Counsel, you may wish me to provide 
a brief summary for the record. I was educated at the University 
of Iowa and Harvard Law School. From 1936 to 1943 I was asso- 
ciated with the Detroit law firm of Clark, Klein, Brucker & Waples; 
from 1943 to 1954 I was associated with Pan American World Air- 
ways, Serving as vice president in charge of industrial relations; and 
from 1954 to 1957 I served in the Veterans’ Administration and in 
various posts in the Department of Defense. I began my service as 
General Counsel on March 4, 1957. 


OFFICE AND FUNCTION OF THE GENERAL COUNSEL 


I would like also to describe for you briefly the office and functions 
of the General Counsel so that you may fully appreciate the limitations 
which the office places upon me in testifying on pending legislation. 
In the days of the Wagner Act, prior to 1947, the entire process of 
investigating, prosecuting and deciding unfair labor practice cases 
was vested in the Board itself. While the General Counsel of the 
Board investigated and prosecuted the cases, he did so as the Board’s 
personal appointee and subject to its author ity and direction. In 
1947 when Congress passed the Labor Management Relations Act it 
wrote into law a complete separation between the investigating and 
prosecuting functions of the agency on the one hand, and its deci- 
sional functions on the other. This was accomplished by establish- 
ing the statutory “Office of the General Counsel.” Thus, section 3 (d) 
of the act provides that there shall be a General Counsel of the Board 
appointed by the President with the nen al of the Senate for a 
term of 4 years. It also provides that the General Counsel shall have 
final authority on behalf of the Board to investigate charges, to issue 
complaints and to prosecute such complaints. The decision by the 
General Counsel—whether to institute proceedings or dismiss the 
charge—is, of course, not only a unique but a large and serious re- 
sponsibility and I so regard it. Should the General Counsel decide 
that the circumstances do not warrant the issuance of a complaint, 
that is usually the end of the matter for the courts have held that there 
is no appeal from his decision either to the Board or the courts. If, 
on the other hand, the General Counsel concludes that a complaint 
should issue, he sets in motion proceedings which, in addition to the 
interests of the parties involved, may have a substantial impact on 
the state of law itself. 

In reaching his decision the General Counsel is not only guided by 
outstanding Board and court precedent but often as a practic cal matter 
must make a threshold judgment as to what the law means—must 
decide whether Congress intended to protect or prohibit certain con- 
duct or whether Congress meant to leave a given subject outside the 
coverage of the act. “For this reason I think those of us who are en- 
gaged daily in the work of interpreting and enforcing the act should 
refrain from expressing opinions as to how the law might be changed. 
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Perhaps we might in certain instances express our opinions as to what 
the law was or is but certainly not as to what it should be. There 
are other factors as well which compel me to avoid any appearance 
of taking sides in these matters. When Congress writes a labor law 
it is legislating in an area where economic and political forces of the 
first magnitude operate. It seeks to accommodate opposing or com- 

eting interests which are often both vital and powerful. As Senator 

<ennedy, the chairman, pointed out on the resumption of these hear- 
ings on May 5, 1958, “emotions on both sides are strong.” I think it 
goes without saying that it would adversely affect the usefulness of 
those of us who have the daily task of adjudicating conflicts between 
labor and management if we were to sponsor this bill or that bill 
because in our personal judgment one seems more socially or eco- 
nomically desirable than another. 


EXPERIENCE IN ADMINISTRATIVE MATTERS 


While I am understandably reluctant to go into the substantive 
areas of the various proposals, I am anxious to cooperate with the 
committee and to offer it all the assistance that I can in other areas. 
The General Counsel’s Office has had long experience with the opera- 
tions of the act and that experience may be the source of some guid- 
ance to the committee particularly with respect to administrative 
problems. I refer to such matters as caseload and the speeding up 
of case handling, the expediting of enforcement of Board orders, 
personnel and budgetary requirements, and the general improvement 
of our procedures. In this regard I will also be most happy to discuss 
the administrative practicalities of giving effect to the various pro- 
posals contained in the bills which are under consideration by this 
committee. 

At the threshold of my testimony I want to say that I share the 
concern of the committee with respect to the need for acceleration 
of case handling. As my later testimony will show, the Office of the 
General Counsel has made substantial progress in the speedup of case 
handling. While I recognize that there are many factors which con- 
tribute to delay, the prime factor is lack of personnel, which in turn 
is produced by lack of funds. No amount of statutory amendment 
or procedural improvement can be substituted for the overwhelming 
need for more funds to be spent for more people. 


NO COMMENTS ON SPECIFIC PENDING LEGISLATION 


Mr. Fenton. Now, before proceeding, I would like to advert to that 
portion of the statement that indicates that in the light of my official 
position it would not be proper, I think, for me to pass upon the wisdom 
or to offer a value judgment upon any given piece of legislation. 

It is well to keep in mind the fact I am so intimately involved in 
day-to-day judgmental decisions that have rather far-reaching effects, 
upon labor-management relations, and therefore I should not, I think, 
take a viewpoint on what the law ought to be, it being my mission, 
as I see it, to interpret and enforce the law as it now stands on the bonks. 

And with that reservation, Mr. Chairman, I will proceed in the man- 
ner I think best in terms of helping the committee. 
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I would like to have any of you feel free at any moment to inter- 
rupt. In order that you will have a certain anticipatory picture of 
how I have outlined my thinking, let me say that your wire inviting 
me here made certain recitals as to areas in which your committee is 
interested. I will address myself to those areas. 

And I also understand that on the occasion of the Chairman’s testi- 
mony before your committee, several of your members manifested 
interest in other areas, and I will be glad, within appropriate limits, 
to address myself to those matters also. 

Senator Kennepy. Surely. 

Mr. Fenton. My net ambition here today is to be of assistance. 

Senator Krennepy. Thank you. We are glad to have you, Mr. 
Fenton, under those conditions. 


HANDLING CHARGES AT REGIONAL LEVEL 


Mr. Fenton. Thank you, sir. 

Now, in taking up these items, I would like to be as brief as I can. 

I do recall rather vividly that Senator Ives, I believe, was quite in- 
terested in a recent formalization of our methods of handling charges 
at the regional office level. There was some suggestion, I think, in 
the inquiry of Senator Ives, that we had changed our methods and in 
effect were giving docket numbers to more or less routine matters at 
the regional level. 

I would like to dispel any such implication. The facts are that in 
the latter part of 1957, we learned that some of our regional offices 
were docketing charges of persons who came to the offices to make com- 
plaints, either against a company or a trade union and in other offices, 
they did not docket them. 

We found that in many of the offices that did not docket them, many 
ee people were spending untold hours in treating of prob- 

ems that later did not always become the basis of a complaint to be 
issued. 

In order to be uniform throughout the country, and in order for us 
to supervise properly the activities of our personnel in terms of how 
they spent their time, we made uniform the practice that if a person 
came in to see one of our people, to complain, for example, about 
being discriminated against or discharged, either by an employer or 
a union or both, that that person went through the usual method of 
filling out a form to that effect. 

This action was also provoked by the fact that we discovered that 
the failure to docket these matters in this routine, uniform way re- 
sulted, sometimes, in the passage of a 6-month period; that then the 
person would be without his rights because of the built-in statutory 
pemos of 6 months for the filing of a charge. Thus he would find 

imself without recourse, and we felt that to the extent that we 
could avoid that dereliction, the proper thing to do was to document 
these charges in an orderly manner. 

Now, I think perhaps the acid test, if you will—the acid test, 
Senator Ives—shows up in our figures, because since we have had 
this uniform practice, the number of charges dismissed and the num- 
ber withdrawn are less than they were before we inaugurated the 
practice, thereby showing beyond a shadow of doubt that we are not 
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accepting invalid charges for the sake of inflating, if you will, our 
arithmetic. 

I want that to be very clear on this record and, the statistics will 
bear out my assertion. 

Senator Ives. Mr. Chairman, may I interrupt for a minute? 

Senator Kennepy. Senator Ives. 


PROBLEM OF “NO-MAN’S LAND” 


Senator Ives. I appreciate your explanation of that, but I think the 
thing that is going to bother us more, or one of the things that is 
going to concern us more as far as your Board is involved, is this 
question of “no man’s land.” There are various schools of thought 
on the matter. 

I am not giving away any secret when I say Senator Morse wants 
you to take on more work and does not want any more legislation. 

Is that right, Senator Morse ? 

Senator Morse. Well, it is going through my mind. 

Senator Ives. On the other hand, some of us have introduced leg- 
islation which would provide a way by which the States could actually 
assert more jurisdiction in those fields. 

I do not think any of us cares particularly how the approach is 
made—lI do not, myself—as long as the area is covered. I think that 
is the thing that is important. 


““NO-MAN’S LAND’ RESPONSIBLE FOR SOME RACKETEERING 


Because, in the investigation which has been made by the McClellan 
committee, quite a number of instances were shown to exist where 
this “no-man’s land” has been primarily responsible for a considerable 
amount of racketeering; nobody had jurisdiction. 


OPTIMUM CASELOAD CARRIED WITH CURRENT BUDGET 


Now, I want to ask you this, Mr. Counsel: How much more of a 
load can you people carry if you get an additional appropriation ? 

Mr. Fenton. Is that your question, Senator ? 

Senator Ives. That is the first question. 

Mr. Fenton. May I inquire: Are you speaking now collectively of 
the separate functions of the General Counsel and the Board, or are 
you talking about the 

Senator Ives. I am talking about the whole thing. For instance, I 
do not think I am revealing any secret, because it is all in the record, 
that your chairman made the statement that probably at the very 
outside you couldn’t take on more than a 20 percent additional nl, 
which would call for an additional appropriation of something like 
a million and a half dollars above that authorized in the budget. 

I do not want you to take issue with him or anything like that, 
but I think this is a very real problem with which we are faced. I 
know we are faced with it in New York, and I suspect some of the 
States are going to be faced with it if they are not already faced with 
it. It is an area that has to be taken care of if crime and corruption 
is to be met and overcome. 
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Now, how much extra load can you carry, regardless of the matter 
of appropriation that may be involved? How much extra load physi- 
cally can you carry ¢ 

You are leaving this area now blank because, apparently, you do not 
have the facilities with which to cover it, and, of course, the States do 
not have the authority to touch it under the Supreme Court ruling. 

Now, how much more could you take on ? 

Mr. Fenton. With our present people and our present dollars, we 
cannot take on any more work. 

With our present-people and our present dollars we are currently 
making more completions than ever in history, albeit with ever- 
increasing backlog. 

So that in our present posture, both dollarwise and peoplewise, we 
are doing about all the work we can. 


COST PER CASE 


Senator Ives. Well, now, let me ask you the next question : 

I assume you are doing all you can with your present appropriation 
and your present staff, and your force generally. Now, how much 
more can you do with the matter of appropriations, the matter of 
money, not entering into your calculations? If you are allowed to get 
all the staff you want, can you handle all of these cases ? 

Mr. Fenton. Are you speaking of all the cases that 

Senator Ives. All the cases now in “no-man’s land” that the States 
cannot take because they are prohibited from doing it. 

Mr. Fenton. Well, I do not know of anybody with enough Olym- 
pian prescience to be able to tell us how many cases there are in the “no 
man’s land.” I will make this observation, however, as an anchor 
point : 

Representation cases cost us about $1.70 per ballot. The average 
complaint case costs us about $2,000. 

Now, those are your anchor points. Those are the unit costs. To 
get the total impact, you multi iy that by this unknown factor of how 
many representation cases and how many complaint cases would be 
had, if we took jurisdiction down to the de minémis standard. And I 
do not know of anybody who can be so completely Olympian as to 
document with any degree of certainty what lies in that reservoir of 
“no man’s land” in terms of volume. 





INITIAL APPROPRIATION OF $1 MILLION TO EXPAND NLRB ACTIVITIES INTO 
PRESENT “NO-MAN’S LAND” 


Now, I have a practical suggestion to offer, and that is that if the 
Congress feels that the National Labor Relations Board should be 
directed to lower its standards, that Congress also endow us with a 
million-plus dollars, and then let us report back to you quarterly or 
monthly, or any other interval you wish, on the rate of spending. And 
within 6 months of giving us custody of the million dollars, we can 
pretty well outline for you what our experience has been. 

And I understand, although I am not in any measure a Government 
fiscal expert, that that type of fiscal arrangement is in keeping with 
orderly government. 
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Senator Ives. I think it is. I think it is pursued in some areas of 
government. 
Mr. Fenton. And I offer it purely, Senator Ives, as a constructive 
suggestion to start with. 
enator Ives. There are two questions I want to ask before we get 
to that suggestion. In the first place, you say you have no idea at 
all what this total amount would be? 


BOARD JURISDICTION UP TO CONGRESS 


Mr. Fenton. Nobody can tell you that, Senator. 

Senator Ives. Now, wait just a minute. Let us stop right there. 

That being the case, why is it not possible for any State to step in 
and take jurisdiction or anything it wants to? Do these States not 
have to clear with you somewhere along the line on what they can- 
not take and what they can take? Who knows where this line is, 
if that is the situation ? 

Mr. Fenton. It is not quite in that posture. 

Senator Ives. I am trying to find out what the posture is. 

Mr. Fenton. Let me see if I can help you with that. 

The statute itself is not clear as to what extent we cede jurisdic- 
tion to the State. The Supreme Court seems quite clear that the 
statute, as it stands, has preempted at the Federal level, virtually all 
cases involving labor-management relationships. 

That is the first thing. 

Now, the Guss case suggests that the Congress can, if it sees fit 
in its wisdom, direct this Board to lower its standards or to take 
complete charge. 

Senator Ives. What do you mean “lower its standards”? 

Mr. Fenton. The present standards have certain cutoffs in terms 
of the volume of business that is done by employers, intake, outtake, 
and numerous standards which are reflected and which have the 
effect, of, as it were, foreclosing the smaller employers from access 
to the Board’s facilities. 

If the Congress were to require an agency, either by legislation 
or other mandate, to take on every Seen that was filed, regard- 
less of commerce impact, or conduct an election regardless of size 
of employer, that would be the prerogative of Congress. 


BOARD CANNOT CEDE JURISDICTION EXCEPT UNDER 10 (A) 


Senator Ives. Well, let me interrupt you there. I think perhaps 
you remember that under the original labor relations statute, the 
Wagner Act, that was substantially what did take place. The local 
boards cleared with the national boule before taking jurisdiction 
over something, but that was very easily and readily granted in many 
instances, even though interstate commerce was involved. I re- 
member cases of that kind. 

Then, this court decision shut that off. 

Mr. Fenton. The court decision came as a surprise to many fine 
minds in thiscountry. Many people thought that the Federal Govern- 
ment had not preempted the field until the court indicated the 
contrary. 
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RESTRICTED BOARD JURISDICTION SHOULD BE ABANDONED 


Senator Ives. Now, to pursue this conversation a little further, I 
would like to ask this question: You are talking now about dropping 
the standards or lowering the standards. If those standards can be 
lowered without impairing anything along the way, I think they 
should be lowered anyway. If justice is going to be harmed or some- 
thing like that, I think they should be lowered under any circum- 
stances. 

What I am asking you now, what I originally tried to find out was: 
How much additional money is going to be needed in order to staff 
yourselves properly so you can take 100 percent of this load that you 
might have to take’ 

Have you, for example, intervened in the case of any State which 


has asserted jurisdiction where Federal jurisdiction should be asserted 
in this field ? 


BOARD INTERVENED IN SOME CASES WHERE STATES ASSERTED 
JURISDICTION 


Mr. Fenton. Well, we have, yes. 

Senator Ives. What State was that ? 

Mr. Fenton. To this extent: There have been a number of instances 
where there has been a State court injunction against an activity; 
whether it be a management or union activity is of no moment. And we 
have gone into Federal court to dissolve the State injunction on the 
theory that the jurisdiction exists only at the Federal level. 

Now, there have been situations of that sort where we have neces- 
sarily been assertive of the proprieties of Federal versus State juris- 
diction. 


But the main thrust of your question, which is: How much money 
do we need 





NO WAY TO ESTIMATE COST OF BOARD EXERCISING FULL JURISDICTION 


Senator Ives. I think it is a question of money in the final analysis. 

Mr. Fenton. Well, money is an important aspect, because the doing 
of this work takes people. Eighty cents of every dollar we spend is 
for people. And every dollar we do not have means that much less 
we can spend on people. That is fundamental. 

Now, to carry our present load, we know how many more people we 
need, and how much it will cost. To carry our projected load, we 
know how many more people we will need, and how much it will cost. 

There is no way, despite our desire to be precise, to estimate intelli- 
gently what this vast “no man’s land” reservoir contains in terms of 
numbers of potential cases. There is no way anybody can tell. 


INFORMED JUDGMENT SHOULD BE FEASIBLE 


Senator Ives. Well, wait a minute on that. Have you ever been in 
touch with the various State agencies in the 12 States which have such 
agencies? I think there are seven that are really geared to handle 
matters of this kind. Have you been in touch with them to ascertain 
how many cases exist in those States which their own agencies have 
not been able to touch because of the prohibition ? 
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That would pretty nearly give you an indication in those particular 
States. They probably know what they have there that they cannot 
handle. Iam sure New York would. 


LIAISON WITH NEW YORK BOARD 


Mr. Fenton. My understanding, Senator, is that the Board—which 
I use for the moment in contrast to the General Counsel—has been in 
rather frequent conference in recent months with the New York State 
Board. As to the extent that that latter board has furnished the 
national board with that kind of data, I do not know. 

Senator Ives. Well, they should furnish it. If they cannot, the 
fault lies with the New York State Board. I would like to know that 
if they cannot furnish it, because that is certainly something we ought 
to have in our own records in cases of that kind. 

Are you in charge of the regional office in New York ? 

Mr. Fenton. Yes, sir. 

Senator Ives. And you do not know anything about how many cases 
arise over which New York could not assert jurisdiction at all? 

Mr. Fenton. That the State could not take ? 

Senator Ives. Yes. 

Mr. Fenton. We have no way of knowing. 

Senator Ives. You have no way of knowing that ? 

Mr. Fenton. No, sir. 

Senator Ives. And you have no way of checking with the New York 
State Labor Relations Board to find out from them how many cases 
were coming up which they could not take ? 

The reason I ask this question is because we have had so many wit- 
nesses come before us that told us they could not get anybody to take 
their cases. These are New York witnesses I am referring to. 

Mr. Fenton. Yes. 

Senator Ives. And if you are in charge of the Regional office, you 
could probably do something about it. The New York State Board 
must have approached you somewhere along the line. You probably 
did not want such cases; they were not important enough. 

I can understand that, with the load you are carrying. That has 
nothing to do with it. I am not criticizing you in any way, shape, or 
manner. 

Mr. Fenton. I understand. 

Senator Ives. I am trying to find out what more we have to do to 
enable you to do these things. 

Mr. Fenton. The fact is that the liaison between the states vis-a-vis 
jurisdiction is not a General Counsel function, or has not been, his- 
torically. 

Senator Ives. Whose function is it ? 

Mr. Fenton. It is the function of the five-man board. 

Senator Ives. The Board itself? 

Mr. Fenton. Yes, sir. I say that only by way of letting the record 
be accurate as to my particular lack of arithmetic on whether the New 
York Board told some office they had a certain number of cases. I 
would have no way of knowing that. 

Senator Ives. In the final analysis, the Board would have to turn to 
you for advice, would it not? Are you not their General Counsel ? 

Mr. Fenton. They also have a solicitor. 
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Senator Ives. I know they have a solicitor, and he is supposed to 
follow some of these things, but I would think the General Counsel 
would have his finger on some of it. 

Mr. Fenton. We have our internal arrangements, as you probably 
know. The furnishing of advise in that area would be the responsi- 
bility of the solicitor. 


INCREASED APPROPRIATIONS NEEDED FOR LARGER CASELOAD 


Senator Ives. It there any way in which you can ascertain informa- 
tion on this subject ? 

Now, your chairman made the statement you could not take more 
than a 20 percent — load than that which you are now carrying. 
It that correct? I do not want to have you argue with your chair- 
man, but I would like to find out the truth on this matter, and if that 
is correct, why is that so? 

Mr. Fenton. I know that my immediate office and the regional office 
can take on in excess of 20 percent more than we now do if we have the 
funds and more people. 

Senator Ives. How much are you going to need to take on 20 percent 
more? He said a million and a half dollars above and beyond that 
authorized by the budget. 

Mr. Fenton. I do not think that is quite 

Senator Ives. In round numbers, that is what he said. 

Mr. Fenrron. It is not quite accurate, because I think that our record 
before the appropriations committees will indicate that we are cur- 
rently seeking a restoration of $600,000-odd. 

Senator Ives. That is what the House cut you ¢ 

Mr. Fenton. Yes, sir. 

Senator Ives. That is below the budget authorization ? 

Mr. Fenton. That is correct, sir. 

Senator Ives. What you want is a million and a half dollars more 
than the budget authorized ? 

Mr. Fenton. No. 

Senator Ives. I am trying to get the picture cleared up, because that 
is what he said. 

Mr. Fenton. That is what I want to clear up, sir. We need another 
million-plus to take care of our current workload. 

Senator Ives. Yes. 

Mr. Fenton. That has swelled substantially. 

On top of that million-plus, we need another million-plus if we were 
to take on, as the Chairman put it, 20 percent more cases than we now 
have. 

Senator Ives. In other words, you need 3 million more? 

Mr. Fenton. Substantially, yes. 





ADDITIONAL $3 MILLION NEEDED FOR FIRST YEAR TO INCREASE LOAD 
BY 20 PERCENT 


Senator Ives. That is right, three million more. That was the final 
figure that I got out of him. 
Mr. Fenton. That would be substantially right. And I say to you, 
as a practical matter, in order that we can all kind of get off the dime, 
25738—58——80 











1254 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


that this third component, a million-plus, which would be addressed 
to an expanded “no man’s land” workload—if the Congress gives it to 
us, we will staff and we will do the job, and we will report back to 
you quarterly or any other way you want and let you know what our 
rate of absorption of the no man’s land is. 

If we completely absorb it, fine. If we partially absorb it, we will 
so report. 

And I think that in less than the 12-month cycle you and we will 
know exactly where we are going and where we ought to be. 

Senator Ives. Well, that would enable you to what, take on 20 
percent more cases? 

Mr. Fenton. Yes, sir. 
Genator Ives. And you’d have something over 13 million, wouldn’t 
you! 

Mr. Fenton. Yes, sir. 


CRITICISM OF APPROPRIATIONS TO NLRB 


Senator Ives. Thank you. Well, I am not sure you can get that 
out of the Appropriations Committee. As far as I am concerned, 

ou can get it all right; but, after all, it has not been authorized 

y the budget and I think you are aware that the Congress is pretty 
careful not to go over the budget authorization. 

Now, we are faced with this problem here. One of your big prob- 
lems is that Congress has been penny wise and pound foolish where 
you people are concerned. They have cut you so blamed much you 
could not even do the job you are trying to do. That I know. I 
think you are going to get, before we get through, substantially what 
you really want to carry on the job you are trying to do this year. 
But what I am now talking about is this a field which has got to be 
covered. As I said before, we are not faced with just a theory here; 
we are faced with a condition that has got to be met because it is 
causing crime. 

Mr. Fenton. I am sure you are right. 


IVES AND WATKINS BILLS DEALING WITH “NO MAN’S LAND” 


Senator Ives. Now, I want to say this. You study these bills that 
are before us—and Senator Watkins has one and I have one 

Mr. Fenton. I have read, I think, a large number 

Senator Ives. Well, there is only one difference between the two 
bills. My bill has an extra paragraph. They both sprang from the 
New York State Labor Relations Board some years ago. Senator 
Watkins has the first two paragraphs and I have all three. 

Mr. Fenton. I am familiar with both your bill and Senator Wat- 
kins’ bill 

Senator Ives. Which one do you prefer ? 

No, wait a minute; I do not care. It is immaterial to me. It does 
not make a bit of difference to me which one you prefer. If you 
like his approach better than mine, say so; and it is all right with me. 

Mr. Fenton. May I state what I prefer, Senator? 

I prefer not to make an observation in terms of a value judgment 
on either of those two bills over, indeed, any other bill. I will say 











UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1255 


this, however, that since I share with you and your committee an 
anxiety over the “no man’s land” cee from every viewpoint, 
that I applaud any efforts that the inamens sees fit to make in terms 
of eliminating that “no man’s land.” And if either your bill or 
that of Senator Watkins, or any other methods that Congress wants 
to adopt to remove the “no man’s land” or close the gap, I could only 
applaud your efforts. 
enator Ives. Well, I want to point this out in that connection, that 

while you are studying this subject, I think you had better consider 
organized labor. They feel very strongly that granting jurisdiction 
to those States which do not follow exactly the Grosiein laid down 
in the Taft-Hartley Act—in other words, States that have right-to- 
work laws—might be very harmful to organized labor. 

Now, in your judgment, I would like to ask you this: Who in the 
first place would be responsible for authorizing this delegation of 
authority in this cession of cases? 


BOARD DETERMINES JURISDICTIONAL STANDARDS 


Mr. Fenton. Well, the power to cede would flow from the statute. 

Senator Ives. Would you be the one to be responsible for author- 
izing here, or would the Board do it? 

Mr. Fenton. The Board as a five-man body. 

Senator Ives. The Board, as a five-man organization, would do it. 

Mr. Fenton. That is correct. 

Senator Ives. Well, that being the situation, I am just wondering 
how best we could approach this thing. Do you think, for example, 
that the Board wo a authorize anything of the kind where a State 
has a right-to-work act? ; 

Mr. Fenron. I do not think I could offer you any judgment on that, 
Senator. 

Senator Ives. Well, who can? 

Mr. Fenton. I take it the five-man Board. 

Senator Ives. You see, those are the things that are bothering us in 
all this matter. Senator Morse, when I get through, may have some 
other questions to raise regarding this, because he feels strongly on 
this matter, too. And I think he recognizes that we have got to meet 
it, just as Ido. I do not think either one of us cares exactly how we 
meet it, as long as we meet it. 


CESSION OF JURISDICTION UNDER 10 (A) 


Mr. Fenton. Well, there is no unanimity of opinion respecting 
whether section 10 (a) authorizes cession in the light of the current 
State law. Even the State of New York, which I understand has a 
more complete State act than do many of the other States, even in that 
State, I say there are enough apparent differences in provision and 
policies between that act and the national act that it raises grave 
questions on the right of the Board to cede under 10 (a). And I 
rather suspect that the pending taxicab case, which would be before 
the Board vis-a-vis delegation of jurisdiction to New York over that 
industry, may present the Board with some rather staggering problems 
in terms of its power to cede. 
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Now, I would suggest that such Senators as may be interested in 
ceding arrangement give a long, hard look at section 10 and be sure 
that, if it does not endow the Board to cede, that provision is made 
within section 10 to amend that will leave no question on the power 
to cede. It is a little, shall I say, fuzzy now; and I think that in the 
course of your legislative deliberations you might give a lot of 
attention to that problem. 

Senator Ives. Well, I have had it brought to my attention to 
deliberate somewhat on it now. 

Mr. Fenton. I appreciate that. I was only raising the idea again. 


ORGANIZATION OF MILK PRODUCERS IN NEW YORK 


Senator Ives. Well, I will not hold us up any longer on this, be- 
cause I think I have gained all that I need from you. 

One more question—Senator Morse, I know you have got a lot of 
questions, too, but just this one question. 

We are having a little trouble up in New York State. Pardon me 
for this provincial attitude I seem to be taking this afternoon, but 
New York does seem to be involved here more than any other State. 
The Teamsters are endeavoring to organize the milk producers in 
New York State, so I am told, trying to persuade them to join the 
Teamsters. Now, there are several questions I would like to ask in 
that connection. In the first place, is there anything in the law, in 
the Taft-Hartley Act or anywhere else, that prevents these milk 
producers, these farmers, from joining the Teamsters Union ? 

Mr. Fenton. Well, I take it that, if the people whom the Teamsters 
seek to enlist in membership are employees within the meaning of 
the act, there would be no barrier unless it happened that they were—— 

Senator Ives. They are self-employed. t might point that out. 
They are not employees at all. You have got a situation along that 
same line that now exists insofar as being part of the labor organiza- 
tion is concerned. The Teamsters persuaded a great many employers 
themselves, truckers, to join them; and they are now members of the 
Teamsters and I think that has been held to be legitimate. I should 
think that these farmers, who are independent in every sense of the 
word, would be allowed to do the same thing. 

Mr. Fenton. I would suppose that, as long as the persuasion were 
reasonable persuasion that and no more, that there would be no in- 
surmountable barrier to joining the Teamsters Union. 

Senator Ives. After all, this is a free country and I guess people 
can join what they want to, no matter how bad the organization may 
be. I cannot see anything against it either, legally. I can see just 
as much reason for permitting self-employed truckers to belong to the 
Teamsters as I can for permitting the farmers to join. One is just 
as independent as the other. 


STATUS OF MILK PRODUCERS UNDER TAFT-HARTLEY 


Now, the second question I wish to raise, assuming that the farmers, 
these milk producers, are allowed to join the Teamsters, my second 
question is this: Having joined the Teamsters, would they be recog- 
nizer for bargaining purposes under the Taft-Hartley Act? 
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Mr. Fenton. I do not think they would be unless their activities 
were found to be within the Board’s jurisdiction standard. And my 
offhand opinion 

Senator Ives. Well, agricultural workers are exempt under the act, 
if you may recall. 

Mr. Fenton. Yes. 

Senator Ives. I did not think they would be recognized for bar- 
gaining purposes under the act. 





AMENDMENT TO TAFT-HARTLEY TO PREVENT EMPLOYERS TO JOIN THEIR 
EMPLOYEES’ UNION 


The next question I want to ask you is this: What amendments can 
be made to the act so that they can—well, let’s say they can be pre- 
vented from being allowed to associate themselves with the Teamsters, 
or any labor organization for that matter, as long as agriculture is 
exempt already under the act? Bear in mind this is a free country; 
we can do what we want to, theoretically. 

Mr. Fenron. That is what gives me a great deal of pause. I have 
some reluctance to suggest legislative interference with voluntary 
action on the part of anybody to join some kind of an organization. 

Senator Ives. I am not asking you to endorse anything, because I 
would not want you to. I just want to know what can be done. 
Can anything be done under the Taft-Hartley Act itself by amend- 
ment to it or any labor relations statute. 

Mr. Fenton. To accomplish what, Senator Ives? 

Senator Ives. To prevent employer s from belonging to labor organ- 
izations to which their employees belong. For one reason or another, 
we have never allowed supervisory employees to join the union, 
although I do not think that is exactly a proper comparison. But I 
would point that out. 

Mr. Frenron. Well, normally the labor organization is the inter- 
mediary between the employees and the employer: and if the same 
agent represents both, I presume you would have rather substantial 
conflict of interests on the part of an agent who would be serving, as it 
were, two membership masters. 

Senator Ives. Well, I would think that the dairymen ought to realize 
that and should refrain, as a result of that, from joining. That looks 
to me like something the dairymen are responsible for primarily. I 
am not trying to take sides. I want to find out what they have done. 

Mr. Fenton. Maybe they need a new spiritual base. 

Senator Ives. You see, these Teamsters I am talking about represent 
the drivers of their trucks, who carry the milk from ‘three States into 
New York City primarily. It is an interstate proposition, so it falls 
within the purview of Taft-Hartley. Most of them have to come 
down through Pennsylvania and New Jersey to get to New York, going 
through the Holland Tunnel. It occurs to me in this connection that 
the only answer to this matter, if anything is to be done, is through 
an amenciment to the Clayton Act. I think they could be accused 
of a conspiracy at times. If the Teamsters and the milk producers 
went on str ike, you would have quite a problem on your hands. What 
is your comment on that ? 
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COULD STATE LEGISLATE IN THIS MATTER? 


Mr. Fenton. Well, milk generally is treated as a product that is 
highly clothed with the public interest, and I would think that any 
sovereign State could legislate appropriately on any combination 
that might affect that problem. 

Senator Ives. That is all right so far as the State is concerned. I 
think New York or New Jersey could, or Pennsylvania could. 

Mr. Fenton. I think it isa State problem. 

Senator Ivers. No, it is an interstate problem, because the milk comes 
from Pennsylvania, New Jersey, and New York, three of the big States. 
It comes also in part from Massachusetts and part from Vermont. It 
is an interstate problem primarily. 

Mr. Fenton. Well, I will be glad to have—— 

Senator Ives. Well, let’s wind it up this way. Do you think consti- 
tutionally anything could be done under the Taft-Hartley Act? 

Mr. Fenton. Well, I have some doubts, Senator. 

Senator Ives. Well, I am not a lawyer but I would like to have an 
authentic legal opinion on this matter, because it is going to be a serious 
matter in New York State. While I would not want to be a party 
to rae anybody from being associated with anything they want 
to be associated with, I do not want something to happen which would 
interupt the delivery of milk in New York City. I think that trans- 
cends everything in this connection. If New York City is deprived 
of milk, there will be real trouble. That is a possibility in a thing 
like this. 

You go ahead, Senator Morse. 

Senator Morsr (presiding pro tempore). I do not think Mr. Fenton 
was through with his statement. 

Mr. Fenton. I did want to make a few more personal observations. 

Senator Morsr. You go right ahead. I want to get this matter 
cleared up. You are quite right; we are going to have to spend 
considerable amount of time on it in executive sessions, Senator Ives. 

Senator Ives. It appears to me, Senator Morse, this is legitimate. 

Pardon me, Mr. Fenton. You were going to speak. 

Senator Morse. Off the record. 

(Discussion off the record. ) 

Senator Morsr. You go ahead, Mr. Fenton, and let’s wait until we 
get this report. 

SPEEDING HANDLING OF CASES 


Mr. Fenton. I would like next to address myself to one area of 
our operation that is of mutual concern and mutual interest to the 
committee and ourselves. That area has to do with acceleration of 
ease handling. I know that the committee and the public and the 
agency itself is greatly concerned over the long intervals between 
the inception and conclusion of cases. And I would like, at this point, 
to invite the committee’s attention to the sort of problems that produce 
delay; and then I will address myelf to what the General Counsel's 
Office has done in terms of accelerating cases. 
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FACTORS PRODUCING DELAY 


1. Built-in delay: Now, let’s look first at the factors that produce 
delay. No. 1, the statutory requirements themselves have a built-in 
delay. There are statutory periods for filing. Next, there is statutory 
eer for handling of cases, of the so-called priority cases. Now, 

th of those factors that are in the statute produce delay. 

2. Nature of charges: The next item that produces delay has to do 
with the very nature of our current charges, which are showing a 
whole new accent in terms of trend; and that trend is that more and 
more individuals are filing charges both against the employers and 
the unions in contrast to the more classical arrangement which con- 
templated normally that the employer file against the union or the 
union against the employer. 

Now, oddly enough, the individuals who file charges are normally 
not highly trained people, normally are not highly tutored people; 
and the result is that every time one of them files a Rides the amount 
of professional time at the regional office level addressed to, as it were, 
getting their story and getting it documented is infinitely greater than 
when a union or a company files a charge, which they document before 
they send it to us in the first place. 

3. Increased sophistication: In addition, the statute under which 
we are operating is now entering its 11th year, and people on both sides 
of this problem—that is to say, organized labor and management and 
their respective representatives—are certainly more sophisticated than 
they were 11 years ago, 10 years ago, et cetera. And the result is that 
they both, when it suits the individual purpose, take every delaying 
tactic that the law allows or the rules permit. Now, I want to pause 
there to suggest that I do not necessarilydeplore that. I merely state 
it as a fact. I know it is the way things are done. But, importantly, 
for present purposes, I do want to focus attention on it because it is 
adelay-producing factor. 

Now, in addition, as part of the statutory evolution—and we are 
getting well beyond the historic requirement of the, shall I say, “pork 
chop” problem of how much per hour, into the more peripheral areas 
and more peripheral behavior areas. We are getting into areas that 
the Congress in treating of the 1947 amendments only sort of fore- 
shadowed their advent. Congress could not have, in that point in 
time, foreseen the complexities and the variety of conduct on both 
sides of this picture, particularly at the contest stage. 

4. Cooperation with private agencies: Now, there is another time- 
consuming factor which is not one that I at all deplore, albeit it is 
a factor; and that is that we as an agency cooperate, for example, 
with the joint board in the construction industry and, in order to let 
the joint board operate effectively, and to further its purposes, which 
in a measure are voluntary. It is a voluntary method of settling 
disputes and we will delay a case to give them some opportunity 
to let the parties settle within their private orbit. 

Again, in a cooperative manner, where there may be a contest be- 
tween two unions that are members of the now combined AFL-CIO 
and who are signatories to the no-raiding pact, we give them originally 
30 days to hopefully adjudicate the problem without statutory re- 
course, again in the interests of voluntary settlement. Now, as I 
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say, whether we want to applaud that or deplore it is of no moment, 
it is a factor. 
JOINT BOARD REDUCES NLRB CASELOAD 


Senator Morse. Taking the overall record of the joint board, has 
it saved the National Labor Relations Board a great deal of time by 
handling the cases that, without its existence, the Board itself would 
have had to handle? 

Mr. Fenton. You are unquestionably right, Senator Morse. The 
workload they take away from us over a period of time is gigantic; 
and we would be, indeed, inundated if we had to handle it. There 
is no question about that. Albeit, it is well to keep in mind, when 
the statistics come out on how the cases progress, if the joint board is 
unable to reconcile it, it will show an elapsed time from the time it 
was addressed to the joint board in the first instance to give the 
parties an opportunity to resolve the issues. I am not putting any- 
thing off on the joint board. Do not misunderstand me. I am 
only showing that the statistics sometimes do not show the complete 
picture. 

Senator Morse. I just want to be sure the record would show 
that the operation of the joint board is in fact a timesaver for the 
National Labor Relations Board rather than a time consumer 

Mr. Fenton. Unquestionably. 


CASE HANDLING BY NLRB AND JOINT BOARD 


Senator Morse. In those particular cases where the joint board 
does not settle the dispute and it eventually gets to the National 
Labor Relations Board, does the failure of the joint board to settle 
the dispute result in time being chalked up against the National 
Labor Relations Board and show that the time consumed was a 
period from the time that the joint board reported it did not settle 
the case or from the time that the joint board took the case? Which? 

Let me repeat my problem. 

Mr. Fenton. Would you, please. 

Senator Morse. The joint board has referred to it a group of 
cases, jurisdictional dispute cases, and settles them. Now, does that 
time factor go into your statistics at all ? 

Mr. Fenton. To the extent that a charge is filed. 

Senator Morsr. Only to the extent that the charge is filed. 

Mr. Fenton. That is right. And that is a regular practice. 

Senator Morsr. The joint board does the deciding; and whenever 
a party to the case refuses to accept the decision of the joint board, 
then it comes before the National Labor Relations Board. 

Mr. Fenton. That is substantially correct, sir. 

Senator Morse. And the time factor starts at that point ? 

Mr. Fenton. So far as our physical handling is concerned. 

Senator Morse. And statistically ? 

Mr. Fenton. No, our statistical handling starts with the original 
filing of the charge. Then it goes to the joint board. If they fail 
on the complaint, the interval they consume is theirs. 

Senator Morse. I see. 

Mr. Fenton. Shall I proceed ? 

Senator Morse. Yes. 
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5. TACTICAL ACTION OF PARTIES 


Mr. Fenton. Now another delay factor is what I would refer to as 
the tactical actions of the parties. Employers, for example, fre- 
quently refuse to furnish commerce data and, until we get appro- 
priate data, we are not able to determine whether we have jurisdic- 
tion in those cases. On the other side of the coin, a few unions will, 
from time to time, deliberately, as we say, jump out of compliance 
or remain out of compliance at a given period critical to them in a 
particular matter, with the result that the Board’s processes are 
sometimes stymied. Then there are various kinds of legal maneuvers 
and other tactics which result in delay. I will not burden the record 
with a recital of cases, other than to recall that in one particular 
case we had more petitions to consider and reconsider and they were 
denied, and petitions to consider the reconsideration, ad nauseam. 
Sometimes our efforts to reach a terminal point is a frustrating 

rocess and unfortunately shows up in our data on the delay side 
rather than the expedite side. 

Now there again I am not unmindful of the fact that the American 
way of doing things contemplates that parties frequently take ad- 
vantage of every procedural item or gimmick. 


6. LOW GOVERNMENT SALARIES 


Now perhaps what has impressed me most in the little better 
than a year that I have held this office, as a major key to our prob- 
lem, is the lack of funds with which to pay our people. I am gravely 
concerned with the high attrition rate we get in our grade 11 and 
grade 12 employees in the field. They are in a measure the back- 
bone of our work force. They are largely able people. They be- 
come attractive either to unions or employers who hire them away. 
And I cannot say that I blame any energetic, intelligent young man 
for not wanting to work too long at the money we are able to pay. 
And the attrition in both the field examiner group and the field attor- 
ney group is not a credit to government. 

I am also impressed that this high caseload, instead of staggering 
our people in the field, has spurred them to greater effort; and even 
though the backlog is mounting, their professional output of com- 
pletions is also mounting. And in spite of the frustrating aspects 
of an unmanageable caseload, I am pleased to report that these men 
and women in the field have done a gigantic job, the greatest per- 
formance of their profession in their history. 


NEED FOR INCREASED APPROPRIATIONS 


I would offer this committee this observation, that I know you are 
not an appropriations committee but I will guarantee that if you 
can assist my office to get the funds we need, that we will show an 
acceleration that you, too, will be proud of. 

Now another problem of which we sometimes lose sight is the 
fact that normally by the time we get into a matter, the emotions 
have set in and the positions are taken, and somebody has to lose. 
And whenever anybody loses and here is the emotional background, 
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the loser frequently gives the judgmental people a rather substantial 
tongue lashing, and certainly never any applause. I don’t mind that. 
I think that is part of the aspect of being in public office, and my 
feeling is, if you can’t stand the heat, stay out of the kitchen. How- 
ever, I want to emphasize that tucked away in all the major cities 
of this country are hundreds of grateful professional people em- 
ployed by unions and by companies who think our offices are doing 
a really bangup job. 


BARBASH RECOMMENDATION CARRIED OUT 


Now I know that this committee has manifested interest in such 
matters as: What have we done? Have we been affirmative in trying 
to accelerate cases in spite of these delay factors that I have just out- 
lined? My answer to you is that we have been affirmative and we 
are being affirmative. Now I recall, I think rather vividly, that the 
Barbash report was a product of this or a similar committee; and a 
number of very constructive suggestions were made in that report. 
I think you will be pleased to know that virtually every constructive 
aspect, absent those that would have required legislative amendment, 
have either been incorporated in our procedures as they were recom- 
mended or in an improved fashion. And the net result is that the 
record of the General Counsel’s Office—and I am not here as a special 

leader—will demonstrate that the number of completed cases has 
mereased, the amount of lost motion has been lessened, and I can 
run right down the line for you with the Barbash recommendations 
and I can document, in this volume before me, our performance. And, 
importantly, something that the Barbash report did not in so many 
words recommend has also been done, because virtually the solid year 
of 1957 was addressed, by a corps of our very best qualified people in 
all parts of the agency, 1n the C case area, in the R case area and all 
the peripheral areas, to a complete revision of case-handling methods ; 
and every extant memorandum, directive, and rule was restudied in 
the light of new knowledge, was restudied in the light of conditions 
in which we find ourselves. And this volume, which is a new manual 
issued at the end of 1957, is, in my judgment, one of the finest pieces 
of work I have met in government, and one of which we are all justly 
proud, and particularly those who did the work. Any tutored man 
in our agency who can read is now better able to handle a case effi- 
ciently and uniformly. He gets on the phone rather than write a 
five-page memorandum. He uses a preference method if that seems 
to be the best way to accelerate. And I can assure you that this 
manual alone has produced a net effect that is one of the greatest forces 
for case acceleration in the entire Board history. That is something 
that I want you to be mindful of whenever you get around to thinking 
of how we accelerate. 


PRODUCTIVITY OF STAFF AT HIGHEST LEVEL 


Now in the areas where the statute would require amendment, or 
we felt it would, we have avoided making any change that might be 
in derogation of the statute. But I can tell you now, and I could 
burden you with arithmetic if I thought it would be productive, that 
the level of professional performance in terms of completed cases in 
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this agency is at an alltime high. And I would like to take this op- 
portunity, if you will, to essentially dramatize the rather frightful 
consequences of our being without funds. And I would like to give 
it to you as a rather personal example. 

In the last 9 months we have had the hair shirt on the Enforcement 
Branch in the Division of Law, here in the Washington office, and 
we have appealed to them to try to get the cases out and they have 
worked like Trojans. They have gotten, in the last 9 months, the 
very best records in their whole history. Their record is so good 
that we have so much printed record to file with the courts that we 
have not got the dollars to print the record. So what does it do? 
It puts sont a negative price tag on performance. And I feel 
rather deeply that there is implicit here a lesson to be learned; that 
if we are seeking to assess fault, let’s be sure that the fault is assessed 
in a proper mosaic. 

Now I could run through each recommendation of the Barbash 
report. I would be glad, if the committee would like in order to con- 
serve time, to present to it at a later time, but at the committee’s direc- 
tion of time, a narration of what I have said about following the 
Barbash report recommendations. I thing it would be very helpful 
to your deliberations. 


STEPS TAKEN TO CARRY OUT BARBASH RECOMMENDATIONS 
Senator Morse. I have a question to ask you later on the Barbash 


report, but I think it would be helpful if you filed with us a memo- 


randum setting forth the action you have taken on the specific rec- 
ommendations. 


Mr. Fenton. All right, sir. 

Senator Ives. Mr. Chairman, how long is the report? 

Senator Morse I think about 20 pages or so. 

Senator Ives. Why not put it in the record then ? 

Senator Morse. No, it will be in as an appendix. But what we are 
asking from counsel is that he file a memorandum of what steps his 
office has taken in carrying out the recommendations of the Barbash 
report, and that his statement show what they have done about the 
report. 

(The statement referred to follows :) 


MEMORANDUM OF ACTUAL PRACTICES OF STEPS TAKEN IN RELATION TO RECOMMENDA- 


TIONS OF BARBASH REPORT, AS OFFERED BY GENERAL COUNSEL JEROME D, FENTON 
IN HIs TESTIMONY 


SUMMARY OF RECOMMENDATIONS IN BAR- 
BASH REPORT (““MAJOR” RECOMMENDA- 
TIONS ARE ITALICIZED AS IN REPORT) 


A. General recommendation 


1. Waive non-Communist oath re- 
quirements for labor organizations [sec. 
9 (h) of the act] which certify that they 
have incorporated appropriate pro- 
visions in constitutions or bylaws bar- 
ring Communists and fellow travelers 
from holding office, and that such pro- 
visions are being enforced. (Requires 
legislation. ) 


ACTUAL PRACTICE OR CHANGES MADE BY 
GENERAL COUNSEL 


A, 


1. As indicated, requires legislation. 
(It should be noted that effectuation of 
this suggestion will cut down clerical 
and professional work required ; on the 
other hand, this saving will be offset by 
the increase in workload entailed by 
filings by unions e. g., the United Mine 
Workers not now qualified to file.) 
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B. Recommendations with special 
relevance to representation procedures 


1. Eliminate joint conference between 
the parties as a routine procedure. 


2. Systematize the scheduling of 
representation hearings so that dates 
for hearings can be assigned immedi- 
ately on request by the field examiner. 


3. Reduce internal processing of final 
investigation report to eliminate rout- 
ing and extensive review on the legal 
side of the regional office. 


4. Use qualified field examiners as 
representation hearing officers instead 
of relying solely on the regional attor- 
neys. 


5. Devise stipulation form as a pos- 
sible substitute for hearings if the 
parties are amenable. (Probably re- 
quires legislation. ) 


6. Reinstate the prehearing election. 
(Requires legislation.) 


7. Make the regional director the ef- 
fective end point with respect to all 
issues in disput: in the representation 
procedures subject only ta a limited 
right of appeal to the national board. 
(Requires legislation. ) 

8. Permit, wherever feasible, the 
utilization of abbreviated means of de- 
termining majority status such as cross 
check of union membership cards and 
employment roster instead of making an 
election mandatory. (Requires legisla- 
tion.) 

9. Allow more flexible means of get- 
ting representation ballots printed. 


C. RECOMMENDATIONS WITH SPE- 
CIAL RELEVANCE TO UNFAIR 
LABOR PRACTICE PROCEDURES 


1. Maximize the possibility of secur- 
ing the basic data the first time by (a) 
providing the assistance of a profes- 
sional staff member to charging party 
in filling out forms; (0b) issuing an 
educational pamphlet on how to bring a 
case before the National Labor Rela- 
tions Board. 


B. 


1. Joint conference as routine pro- 
cedure eliminated March 14, 1952. Now 
held only where there is clear indication 
of fruitful results. 

2. Since March 14, 1952, hearing dates 
have been assigned within hours of 
early telephone contacts with parties 
usually, within 3 days of filing of 
petition. 

38. Since March 14, 1952, Board agents’ 
recommendations to issue notices of 
hearing have routinely been made to the 
regional director (or designee) orally 
or by insertion of blanks on short form. 
More detailed written reports and legal 
analyses are reserved for complex cases. 

4. On March 14, 1952, instructions 
were issued that field examiners were to 
be used as hearing officers on their own 
eases where practicable. Also, for 
further expedition, hearings are cur- 
rently conducted by field examiners or 
attorneys, whichever is indicated by 
availability, familiarity with case or 
issues, etc. 

5. This does not require legislation. 
Has been used for 20 years. (Copies of 
current consent and stipulation forms 
are attached as exhibits A-1 and A-2 
respectively. ) 

6. As indicated, requires legislation. 
Was permitted from December 1945 to 
August 1947. Statistics indicate that 
proportion of hearings held to elections 
conducted did fall during that period. 

7. As indicated, requires legislation. 
Uniformity is an important factor to be 
considered here. Also, unless the right 
of appeal to the Board is limited, this 
may just add another procedural step. 


8. As indicated, requires legislation. 
(Was permitted in National Labor Rela- 
tions Act before amendments of 1947. 
Was undoubtedly a time saver insofar 
as it avoided hearings, but the reliability 
of cross check is a factor to be con- 
sidered. ) 

9. Since at least 1948, regional offices 
have used precut stencils in preparing 
ballots, No delay is involved. 


Cc, 


1. (a) A professional staff member 
has always been available to assist a 
charging party. Information and cleri- 
cal assistance have uniformly been 
rendered. (0) Such local instruction 
sheets as have been devised have never 
been applicable to all situations. Oral 
assistance, geared to each situation, has 
been deemed more satisfactory in an 
area as complex as this one. 


ae 








' 


ee 
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2. Assign an attorney and field ex- 
aminer to a case at the start of the 
investigation. 


8. Consider the institution of a 
training program for field examiners. 


4. Trial examiners should be tougher 
in granting postponement and exten- 
sions of time for filing briefs. 


5. Trial examiners should study the 
more systematic use of various stipu- 
lation techniques as a way of reducing 
the size of the record. 


8. More liberal use of 10e junction 
after Board has issued a decision. 
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2. Shortly after issuance of the Bar- 
bash report, this practice was insti- 
tuted. It soon became apparent that 
no time was saved, since only one of 
the joint assignees was occupied with 
the case at any given time. Now, for 
flexibility, cases are, at appropriate 
points, assigned to a field examiner, 
an attorney, or to both, depending on 
circumstances. In a number of offices, 
examiners and attorneys are grouped 
in “teams” to afford greater flexibility. 
In all offices, procedures are geared to 
prevent duplicate review wherever 
possible. 

38. Until 1952, the examiner’s train- 
ing consisted of working alongside ex- 
perienced examiners. On and _ since 
September 17, 1952. there has been a 
formal training program consisting of 
required interviews, readings, and du- 
ties. Likewise, field attorneys under- 
go a formal training program. At 
this time, training programs of all em- 
ployees are being reviewed. 

4. General Counsel has no jurisdic- 
tion over trial examiners. However, 
to extent regional director is involved 
in granting postponements—and this 
involves all pre-hearing requests— 
postponements are not automatically 
granted; the policy is against grant- 
ing them; and they are granted only 
under specified conditions. (Copy of 
public instruction sheet is attached as 
exhibit B.) 

5. General Counsel has no jurisdic- 
tion over trial examiners. Trial at- 
torneys, however, are under instruc- 
tions to procure stipulations wherever 
possible. 

8. 10 (e) injunctive procedure has 
limited utility. As with other discre- 
tionary injunctions, it is designed to 
prevent irreparable damage only; has 
been used where conduct found illegal 
is being continued or renewed, or to 
prevent disposition of assets. It should 
be noted that an expansion in this di- 
rection will not necessarily speed up 
ease handling. 


(Note.—Barbash recommendations 6, 7, and 9, involving, respectively, the 
availability of law clerks for trial examiners, partial centralization of Board 
members’ legal assistance, and the creation of special labor courts, are outside 


the jurisdiction of the General Counsel.) 
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Exuisit A-1 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


AGREEMENT FOR CONSENT ELECTION 


Pursuant to a Petition duly filed under Section 9 of the National Labor Relations Act as amended, and subject 
to the approval of the Regional Director for the National Labor Relations Board (herein called the Regional Direc- 
tor), the undersigned parties hereby waive a hearing and AGREE AS FOLLOWS: 


1. ELECTION.—An election by secret ballot shall be held under the supervision of the said Regional Director, 
among the employees of the undersigned Employer in the unit defined below, at the indicated time and place, to 
determine whether or not such employees desire to be represented for the purpose of collective bargaining by (one 
of) the undersigned labor organization(s). Said election shall be held in accordance with the National Labor Rela- 
tions Act, the Board's Rules and Regulations, and the customary procedures and policies of the Board, provided that 
the determination of the Regional Director shall be final and binding upon any question, including questions as to 
the eligibility of voters, raised by any party hereto relating in any manner to the election, and provided further that 


rulings or determinations by the Regional Director in respect of any amendment of any certification resulting therefrom 
shall also be final. 


2. ELIGIBLE VOTERS.—The eligible voters shall be those employees included within the Unit described below, 
who were employed during the payroll period indicated below, including employees who did not work during 
said payroll period because they were ill or on vacation or temporarily laid off, and employees in the military serv- 
ices of the United States who appear in person at the polls, but excluding any employees who have since quit or 
been discharged for cause and have not been rehired or reinstated prior to the date of the election and any employees 
on strike who are not entitled to reinstatement. Ata date fixed by the Regional Director, the Employer will furnish 
to the Regional Director an accurate list of all the eligible voters, together with a list of the employees, if any, 
specifically excluded from eligibility. 


3. NOTICES OF ELECTION.—The Regional Director shall prepare a Notice of Election and supply copies to 
the = describing the manner and conduet of the election to be held and incorporating therein a sample ballot. 
The Employer, upon the request of and at a time designated by the Regional Director, will post such Notice of Elec- 
tion at conspicuous and usual posting places easily accessible to the eligible voters. 


4. OBSERVERS.—Each party hereto will be allowed to station an equal number of authorized observers, selected 
from among the nonsupervisory employees of the Employer, at the polling places during the election to assist in its 
conduct, to dee the eligibility of voters, and to verify the tally. 


5. TALLY OF BALLOTS.—As soon after the election as feasible, the votes shall be counted and tabulated by 
the Regional Director, or his agent or agents. Upon the conclusion of the counting, the Regional Director shall fur- 
nish a Tally of Ballots’ to each of the parties: When appropriate, the Regional Director shall issue to the parties o 
certification of representatives or certificate of results of election, as may be indicated. 


6. OBJECTIONS, CHALLENGES, REPORTS THEREON.—Objections to the conduct of the election or con- 
duct affecting the results of the election, or to a determination of representatives based on the results thereof, may be 
filed with the Regional Director within five days after issuance of the Tally of Ballots. Copies of such objections must 
be served upon the other parties at the time of filing with the Regional Director. The Regional Director shall investi- 
gate the matters contained in the objections and issue a report thereon. If objections are sustained, the Regional Di- 
rector may in his report include an order voiding the results of the election and, in that event, shall be empowered to 
conduct a new election under the terms and provisions of this agreement at a date, time, and place to be determined 
by him. If the challenges are determinative of the results of the election, the Regional Director shall investigate the 
challenges and issue a report thereon. The method of investigation of objections and challenges, including the ques- 
tion whether a hearing should be held in connection therewith, shall be determined by the Regional Director, whose 
decision shall be final and binding. 


7. RUN-OFF PROCEDURE.—In the event more than one labor organization is signatory to this agreement, and 
in the event that no choice on the ballot in the election receives a majority of the valid ballots cast, the Regional Di- 
rector shall proceed in accordance with the Board's Rules and Regulations. 
8. COMMERCE.—The Employer is engaged in commerce within the meaning of Section 2 (6) (7) of the National 
Labor Relations Act. 
ites 
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9. WORDING ON THE BALLOT.—Where only one labor organization is signatory to this agreement, the 
name of the organization shall appear on the ballot and the choice shall be “Yes” or “No.” In the event more 
thon one labor organization is signatory to this agreement, the choices on the ballot will appear in the wording 
indicated below and in the order enumerated below, reading from left to right on the ballot: 

First. 

Second. 

Third. 

Fourth. 


10 PAYROLL PERIOD FOR ELIGIBILITY.— 
11. DATE, HOURS, AND PLACE OF ELECTION.— 


12. THE APPROPRIATE COLLECTIVE BARGAINING UNIT.— 


lf Notice of Representation Hearing has been issued in this case, the approval of this agreement by the Regional 
Director shall constitute withdrawal of the Notice of Representation Hearing heretofore issued. 


ered 


eo  . 


er (Petitioner) 
BE rt th oh ait ah en baled caimach teeicadeneapeesh Rt I eisticceietedtaenens : 
(Name and title) (Name and title) 
I I cat Sens Sroiet 
(Name of organization) 
Recommended: 
al iieaienel ils niece dlp TR nanceshenienmiieanan 
Field Examiner, (Name and title) 
National Labor Relations Board 
Date approved 
cali tnscsaipaath Seah Th ape teria ahi ini sical SINNED. srcdan ccciatineanaseenerieuctes Earp yose.. 


Notional Labor Relations Board. 


1@—47620-4 «©. S. GOVERWHENT PRINTING OFTiCE 
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Exuisit A-2 
@UNB-652 


2-54) 
UKITED STATES OF AMERICA 
WATIOMAL LABOR RELATIONS BOARD 


STIPULATION FOR CERTIFICATION UPON CONSENT ELECTION 
(R Cases) 


The undersigned labor organization(s) (herein called the union(s)) claim(s) to 
represent employees of the undersigned employer (herein called the employer), and 
the undersigned parties desire that the question concerning the representation of 
said employees which exists by virtue of said claim shall be resolved by an election 
by secret ballot. Therefore, the said parties, subject to the approval of the 
Regional Director for the National Labor Relations Board (herein called the Regional 
Director), HEREBY AGREE AND STIPULATE AS FOLLOWS: 


1. SECRET BALLOT -- An election by secret ballot shall be conducted under the 
supervision of the Regional Director, among the employees in the Unit defined below, 
at the indicated time and place, to determine whether or not the employees desire to 
be represented by (one of) the Union(s). Said election shall be held in accordance 
with the National Labor Relations Act, the Board's Rules and Regulations, and the 
customary procedures and policies of the Board. 


. 2. ELIGIBLE VOTERS -- The eligible voters shall be those employees included 
within the Unit described below, who were employed during the payroll] period 
indicated below, including employees who did not work during said payroll period 
because they were ill or on vacation or temporarily laid off, and employees in the 
military services of the United States who appear in person at the polls, but 
excluding any employees who have since quit or been discharged for cause and have 
mot been rehired or reinstated prior to the date of the election and any employees 
on strike who are not entitled to reinstatement. At a date fixed by the Regional 
Director, the Employer will furnish to the Regional Director an accurate list of all’ 
the eligible voters, together with a list of the employees, if any, specifically ex- 
cluded from eligibility. 


“3. MOTICES OF ELECTION -- The Regional Director shall prepare a Notice of 
Election and supply copies to the parties describing the manner and conduct of the 
election to be held and incorporating therein a sample ballot. The Employer, upon 
the request of and at a time designated by the Regional Director, will post such 
Notice of Election at conspicuous and usual posting places easily accessible to the 
eligible voters. 


%. OBSERVERS -- Each party hereto will be allowed to station an equal number 
of authorized observers, selected from among the nonsupervisory employees of the 
Employer, at the polling places during the election to assist in its conduct, to 
challenge the eligibility of voters, and to verify the tally. As soon after the 
election as feasible, the votes shall be counted and tabulated by the Regional 
Director, or his agent or agents. Upon the conclusion of the counting, the Regional 
Director shall furnish a Tally of Ballots to each of the parties. 


5. POST-ELECTION AND RUN-OFF PROCEDURE -- All procedure subsequent to the 
conclusion of counting ballots shall be in conformity with the Board's Rules and 
Regulations. 


6. RECORD -- The record in this case shall be governed by the appropriate 
provisions of the Board’s Rules and Regulations and shall include this stipulation. 
Hearing and notice thereof, Direction of Election, and the making of Findings of 
Fact and Conclusions of Law by the Board prior to the election are hereby expressly 
waived. 





a 
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National fatortBeiatsons Replores is ome 


in commerce within the meaning of Section 2 (6) of the 
} Pe stfec 
tation o oyees within the meaning o tion 


Tor has arisen concerning represen- 


(Insert commerce facts) 


8. nangs p geuer -- In the event more than one labor organization is signatory to this 
agreement, the choices on the bal jot will appear an the wording indicated below and in the order 
enumerated below, reading from left to right on the ballot: 


First 
Second 
Third 
Fourth 


9. PAYROLL PERIOD FOR ELIGIBILITY-- 


10. DATE, HOURS, AND PLACE OF ELECTION-- 


ii. THE APPROPRIATE COLLECTIVE BARGALNING UNIT-- 


f Not f Re tation Hearing has been issued in this case, th roval of this stipula- 
tio f oH gional Director shal] constitute withdrawal of the Notice of Febresentation fearthg 
retofore issued, 





WAME OF ORGANIZATION 


ADORESS ADORESS 


8Y (Name end Titie) BY (Name and Title) 


OATE EXECUTED NAME OF ORGANI ZATION 


SIGNATURE ADDRESS 


BY (Name and Title) 





ield 


xaminer, 


National Labor Reiations Board NAME OF ORGANIZATION 


Signature 


ADORESS 











egional Director, National Labor Relations Board BY (Neme and Title) 


Case No. 


U, 8. GOVERNMENT PRINTING OFFICE : 1954 © - 289736 





25738 —58——81 
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EXHIBIT B 
FOR’ NLRO-4338 
(9-57) 


RATIONAL LABOR RELATIONS BOARD 


NOTICE 


The issuance of the notice of formal hearing in this case does not mean 
that the matter cannot be disposed of by agreement of the parties. On the contrary, 
it is the policy of this office to encourage voluntary adjustments. The examiner 
or attorney assigned to the case will be pleased to receive and to act promptly 
upon your suggestions or comments to this end. An agreement between the parties, 
approved by the Regional Director, would serve to cancel the hearing. 


However, unless otherwise specifically ordered, the hearing will be held 
at the date, hour and place indicated. Postponements will not be granted unless 
good and sufficient grounds are shown and the following requirements are met: 


(1) The request must be in writing; 
(2) Grounds therefor must be set forth in detail; 


(3) Alternative dates for any rescheduled hearing 
must be given; and 


(4) Copies must be simultaneously served on all 
other parties (listed below), and that fact 
must be noted on the request. 


Except under the most extreme conditions, no request for postponement 
will be granted during the three days immediately preceding the date of hearing. 


Mr. Fenton. Senator Ives, it may have escaped your mind at the 
moment, but I think you inquired a few days ago as to the elimina- 
tion of the joint conference. The answer is we have. 

Senator Ives. Thank you very much. 

Mr. Fenton. I think, Senators, that for the moment at least is 
the end of my affirmative presentation. 

Senator Morse. Mr. Fenton, I have a few questions here but they 
are embedded somewhat in observations that I want to make as I 
discuss the problems with you. I would much prefer to just follow 
the question-and-answer approach, but I have not had time to pre- 
pare the material in that form. And furthermore I want to get 
certain material in the record for the consideration of the committee 
in our executive sessions. So my discussion will contain certain 
material and then I will pause for you to give me your observations. 

Mr. Fenton. All right. 


INCREASE OF ISSUANCE OF COMPLAINTS AGAINST UNIONS 


Senator Morse. This is connected with the authority that the Gen- 
eral Counsel has over the issuance of complaints in unfair labor prac- 
tice cases. Your office, may I say, has been very helpful to my office 
in obtaining some of the statistical material that I shall be putting 
in the record in connection with my discussion with you. 

I have a table, a very brief one, which I shall read to you. I have 
a table that compares the issuance of complaints between the years 
ending June 30, 1953, and June 30, 1957. It shows total number of 
complaints issued by the General Counsel, and it shows that the num- 
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ber is down. And, second, it shows that the number of complaints 
issued against employ ers is down. Third, it shows that the number 
of complaints issued against unions is up. 


Unfair labor practice complaints 








Fiscal year | Total | Against Against 
| employers unions 

950 757 193 

479 287 210 

689 394 295 


And the figures are as follows—and these figures were taken from 
the annual reports of the Board—in 1953 the total number of com- 
plaints in unfair labor practice cases was 950. In 1957 the total num- 

er was 689. In 1953 the total number against employers was 757. In 
1957 the total number against employers was 394. In 1953 the total 
number against unions was 193, and in 1957 the total number against 
unions was 295. Now, we add a comparison of the intermediate year 
1955. The pattern is somewhat similar. The total issued in 1955 was 
479 ; against employers, 287 ; against unions, 210. 

Now, would you give me your impression as to why the number has 
been increasing as against unions but decreasing as against employers. 
And also with regard to your total load, the total ‘number has per- 
ceptibility dec reased from 1953 to 1957. 


CHANGE IN TYPE OF COMPLAINTS NOT EXPLAINED 


Mr. Fenton. May I be off the record for a moment ? 

Senator Morse. Yes. 

( Discussion off the record. ) 

Mr. Fenton. I would not be able to shed any light, Senator Morse, 
on any compilation in any annual report prior to my advent as General 
Counsel of the Board. I can give you an account of my stewardship 
if that will help you. 

Senator Morse. Well, I will come to that, but I do want to find out 
if you had any observ: ations in regard to this on the statistical show’ ing 
of increase in unfair labor practice charges as against unions and a 
decrease as against employers Because, } you see, you take this table 
and put it on a percentage basis, comparing 1953 and 1957, and it shows 
that the charges against employe rs declined 52 percent. And I am 
raising this for the obvious purpose of getting any comments, in fair- 
ness to your office, on the criticisms or accusations that are made from 
time to time about the General Counsel in deciding cases and issuing 
decisions. It appears to be tougher on unions than on employers. 

Mr. Fenton. Well, I would not be assertive as to what that arithme- 
tic might show. Iw ould offer the observation th: at, in my own tenure 
to date, every case is evaluated in terms of what the proper action 
should be regardless of who the respondents may be. And I conduct 
my daily affairs without regard to the incidence of the arithmetic. 
What the arithmetic comes out at the end of either a year of my tenure 
or the fiscal year is not something that I am very conscious of from 
day today. I cannot be of any help to you, I don’t think, respecting 
what might or might not be claimed by virtue of the arithmetical 
reciting you have read. 
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UNIONS SEEK CHANGES AND ARE THE TRANSGRESSORS 


Senator Morse. Do you think, Mr. Fenton, that on the basis of 
your observations, your position, there is an increase in unfair labor 
practices by unions and a decrease in unfair labor practices by 
employers? 

Mr. Fenton. Let me put it this way: In the very nature of the 
trade union movement, the trade unions are, shall I say, the actors. 
They are the people who seek to change rules or get work for their 
members, and so forth; and it is perfectly normal that as actors they 
are more likely to transgress than if they are passive and accept the 
statusquo. That is just logical. 

Now, the interesting thing is that, in the last year certainly, and 
perhaps for the last several years, the greatest number of actions, as 
you say, against unions has been in the direction of the Teamsters. 
And I don’t offer that as any moral observation, but it strikes me that 
the high mobility of the Teamsters Union activity is a factor in their 
being active at more places than a union that is localized. I think the 
fact that they are in so many mutual assistance pacts is another factor 
in their being, as it were, the party moved against. 


HAVE EMPLOYERS BECOME MORE MILITANT IN RECENT YEARS? 


Senator Morse. Well, when the Taft-Hartley law was passed, Mr. 
Fenton, one of the criticisms of it was that time would prove that it 
would bear more unequally on the unions than on the employers. And 
these statistics on the surface would seem to give some proof of that 
fact, of the complaints against the unions increasing and the com- 
plaints against the employers decreasing. Do you think that the 
statistics, on the other hand, might indicate that employers in recent 
years have themselves become more militant in a sense in filing unfair 
labor practice charges? : 

Mr. Fenton. I had not observed that. I do think there is a lot 
of external phenomenon in the total picture, Senator Morse, looking at 
the large number of unfair labor practices that result from work juris- 
diction disputes. You will find perfectly legitimate unions who are 
not interested in fighting each other faced with perplexing problems. 
The whole technology of building construction—for example, materi- 
als that go into ceilings, what the lathers ought to do, the carpenters, 
the plasterers—are all things that are brought about in terms of dis- 
pute by the external phenomenon of new building methods. ; 

Senator Morse. Well, of course, those cases do not go to complaint 
unless the Joint Board is unable to settle them. Those cases go to 
complaint only when the Joint Board fails. 

Mr. Fenton. Yes, but there are many of them——_ 

Senator Morse. But they would not be included in these statistics. 

Mr. Fenton. I do not have the same figures you have in front of you. 

Senator Morse. These are only the complaint cases. 

Mr. Fenton. Oh, you are talking about the other aspects. 
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HAS BOARD STRESSED CASES AGAINST UNIONS BUT NOT AGAINST 
EMPLOYERS? 


Senator Morse. I would point out that I want to put these figures in 
the record. And this trend in the complaints that are filed on the 
unfair labor practice cases that are filed & the General Counsel’s Of- 
fice, showing the increase against unions and the decrease against em- 
ployers, is also a trend that carries through in the Board’s decisions. 


Board decisions issued 


| 
Total unfair: | Totalfin’em-| Total in 








Fiscal year Total labor§., | ployer cases | union cases 
| practices § 
be seer snee mater Lene 
1953 : bance we tener ane 3, 334 707 572 135 
1955 oa 2, 571 526% 361 | 165 
1957 | 2,1 
' 


99 458, 178.) 280 

To wit, in 1953 on these unfair labor practice cases, the Board issued 
a total of 3,334 decisions; 707 of them were unfair labor practices, 572 
were employer cases and 135 were union cases. But in 1955 the Board 
issued only 2,571 decisions; 526 were unfair labor practice cases and, 
of that, 361 were employer cases and 165 were union cases. But in 
1957 the Board issued only 2,199 cases. It is interesting to note from 
1953 to 1957 the total decisions of the National Labor Relations Board 
dropped pees from the 3,534 to 2,199. In the 1957 figure, 458 
were unfair labor practice cases, with only 178 employer cases by that 
time, while there was a big jump in union cases up to 280. Which, 
again, for what it is worth, gives some statistical support to the union 
charge that the Board has stressed the case against the unions and not 
against the employers. 

Mr. Fenton. Well, Senator Morse, this is probably for me not the 
time and the place to defend the Board, although I would like to 
inquire, if the trends are of interest, if you would let me read into the 
record some arithmetic that conceivably might be more attractive to 
jou. 

: Senator Morse. I will let you read anything into the record you 
care to. 
NLRB TRIES TO BE FAIR 


Mr. Fenton. Let me just give you quarterly figures that I am most 
familiar with, only because they occur in point of time during my own 
tenure. Now, in the period from April to June of 1957, complaints 
issued against unions, 42; against employers, 85. July to September 
1957, against unions, 60; against employers, 54. October to December 
1957, against unions, 49; against employers, 71. From January of 
1958 through March 1958, against unions 36; against employers, 85. 

Now, I offer you that recital only as a followup to what I earlier 
said, that in the conduct of our day-to-day affairs, we try to be ab- 
solutely even handed. And, however the arithmetic comes out, cer- 
tainly that is only sheer accident in that it is not aimed at such a 
result. Now, I do not suggest for a moment that, in the last quarter 
that I read—namely, the first quarter of calendar year 1958—merely 
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because there were 214 times as many complaints against employers 
as there were against unions, that I necessarily am pro or con 
management or pro or con union. I simply suggest that that is the 
way the arithmetic came out. 

Senator Morse. Well, I would like to see a breakdown of the sub- 
ject matter of the c ases, because I would be interested in knowing 
if a very substantial portion of those cases against employers does 
not involve charges of discrimination based on union-security clauses 
which appear to be, or in their administration are, allegedly beyond 
the limits of the union shop by section 8 (a) (3). Of course, if it 
is that type of case, that: is quite a different type from unfair labor 
practices, than one in which the employer, for example, refuses to bar- 
gain. That is, when we are dealing with our statistics, are we dealing 
with unfair labor practice charges that involve refusal to bargain, 
or unfair labor practice charges “based upon a union-security cla use, 
which appears to go beyond the limits of the union shop within 
the act? 

Mr. Fenton. You must remember that, in addition to the figures 
you have read and those I have read, we have a large number of 
cases that are against both in the same complaint. And, frequently, 
they involve union-security questions. I do not claim that is the 
case or suggest that the qualitative aspects of any given piece of 
arithmetic are suspect. They would need to be examined. 


FACTS ABOUT BOARD’S ACTIONS NEED CLARIFICATION 


Senator Morse. That is why I am putting it in the record, so 
we can make any comments on it. And, also, as was made clear to 
the witnesses preceding you, I shall welcome addition to this record 
of any memorandum you want to file with regard to any of the 
points I have raised, because I want only to get the facts. But, stay- 
ing a little longer with this charge of disparity some of the labor 
people make against the Board and the General Counsel in regard 
to the trend of unfair labor practice complaints, would you say ‘that 
many of your complaints issued in respect to the employer really 
deal with technical problems? When you say there that your statis- 
tics show that you have a certain ratio as between employer and 
union filings, many are not for antiunion conduct, such as refusal 
to bargain, but allege pretty technical violations in relation to the 
contract rather than a fundamental issue as to whether or not the 
Board is protecting the union and its employees in their basic rights 
under the act. 

Mr. Fenton. I would not want to give you an offhand judgment 
on that at all: 

HIRING-HALL CASE 


Senator Morse. Well, a fairly recent Board order, April 1, for 
which there was no advance notice, in which the Board created out 

of whole cloth a new set of requirements, came in a case concerning 
a hiring hall, Mountain Pacific chapter of the AGC, et al. 

Now, since early in Taft-Hartley, the Board and ‘the courts have 
held that a hiring hall is illegal only if it is proven that it is oper- 
ated discriminatorily. 
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So far as I know, they have gone no further than that; they 
have laid down the general rule that a hiring hall is illegal if it is 
proven it is operated discriminatorily. 

Now, in this very recent case, I think it is true that the Board 
declared that it would affirmatively require, as proof of the legality 
of hiring halls, specific provisions in contracts that the hall will be 
opel rated nondiscriminatorily and that the employer will have full 
power to reject any person referred. And I take that from the 
press release of the Board, April 1, 1958, and I will come to that 
press release in a moment. 

Now I want to talk to you for a moment about three aspects of 
this Board ruling that I think are rather amazing. 


BOARD CHANGED RULES WITHOUT PRIOR NOTICE 


First, it seems to me that the Board is changing the rules without 
warning to employers and unions who have been ‘relying on cases in 
which a showing of illegal conduct had been required—for example, 
the NMU case (78 N. L. R. 1: 397, confirmed 175 F. 2 d 686 (1949) ). 

Now, the Board, by fiat, is requiring affirmative provisions in col- 
lective bargaining agreements, thereby introducing a new element into 
Board practice, which probably will require renegoti: ition of agree- 
ments already in existence, I should think, in many instances, “and, 
third, in regard to what I think is an amazing aspect of this, the re- 
quirement that an employer be given full power to reject any person 
referred is a severe limitation upon collective bargaining. 

For example, a collective-bargaining agreement validly could re- 
quire referral on a seniority basis or time-of- registration basis. If 
the ee er must, under the new Board rule, have full power to re- 
ject, he can completely negate valid and reasonable contract 
ros en 


UNIONS UPSET BY HIRING-HALL DECISION 


I raise this for your comment because I happen to know that 
labor is very much upset about the decision of the Board and this 
apparent change of the rules, and the effect that it is going to have 
on reliance they have been placing on hiring-hall cases to date. 

If you will excuse me just a moment, I have one other point I want 
to raise, because you have a part to play, also, it seems to me, as 
General Counsel in this area. 

I am advised, and am giving you an opportunity to reply to it, 
that you recently served notice ‘that you would crack down on hiring 
halls just as the Secretary of Labor was announcing that the admin- 
istration would seek legislation to remove any cloud 1 upon the legality 
of hiring halls in the industries in which they are essential, ps articu- 
larly maritime and construction. 

I would like to have you put in the record, in fairness to you, in 
regard to my discussion of this, what are plans to minimize the un- 
settling effect of, it seems to me, the conflicting policies upon em- 
ployers and unions that have been created by this new decision. 
Because I am sure you will agree that uncertainty hurts applicants 
of employment in this type of industry, construction and maritime. 
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I would judge that this decision, plus the reported attitude on your 


part, is probably causing considerable moderate confusion in these 
two industries. 


IMPACT OF DECISION NOT DISASTROUS 


Mr. Fenton. I may take last things first ? 

Senator Morse. Take it any way you want to. 

Mr. Fenton. I am at a loss to comment respecting any announced 
crackdown on my part, this being the first time I ever heard it. 

Senator Morsr. You have issued no statement about Counsel’s pol- 
icy in regard to hiring halls? 

Mr. Fenton. Not an official single word; no. I might add, how- 
ever, that 1 or 2 of the major affected unions have written to me, 
actually letters of a tenor that I regard as a friendly tenor, if I may 
characterize it. And they share with me the ambition that the hir- 
ing-hall problem, under the existing law, can be handled in a way 
that will conform to the law without producing adverse impact upon 
employers, employees, the industry as such, and, importantly, without 
adverse impact upon the normal desire of unions to assist their mem- 
bers in finding work. And I think that ambition is a realizable one. 

With respect to what anyone may think of the hiring hall de- 
cision, it would depend largely on one’s reading of it. 

I do not think that that decision has, necessarily, any disastrous 
reach. I think that the problem, as a practical matter, assuming 
the honest cooperation and the efforts of both the unions and em- 

loyers which, I think, is inherently with us, I have no reason to 
lieve that this matter cannot be worked out administratively with- 
out disastrous impact. 


IMPACT UPON MARITIME AND CONSTRUCTION UNIONS 


Senator Morssr. You do not think the decision, as it presently 
stands, would place the maritime union or construction union that 
has an assignment policy based on seniority basis of having to revise 
it if it requires—to use the Board’s language “the employer will have 
full power to reject any person referred to it’’? 

Mr. Fenton. I would be reluctant to make a comment on a par- 
ae situation without studying it. I do not think it would be in 

eeping. 
neater Morse. Do you agree that the decision in the Mountain 
Pacific Chapter case is the first decision in which the Board has laid 
down these specific criteria that must be complied with in regard to 
showing the hall is operated nondiscriminatorily ¢ 


MINIMUM STANDARDS NEEDED IN HIRING HALL 


Mr. Fenton. I think that is a reasonably fair statement in the 
sense that I think the Board, very wisely, in effect, publicized for all 
and sundry to know that there are certain minimum requirements 
that ought to be met. I think that is to the Board’s credit, to not 
have any “dog in the manger” problems here. 
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I think that a recital of minimum requirements which probably 
can be well accommodated to the realities of the practices of the 
building trades and maritime unions is nothing any more nor less 
than good administration. 


GENERAL COUNSEL DID NOT THREATEN CRACKDOWN 


Senator Mors. Now, in regard to this statement that you make 
concerning your alleged position in regard to crackdown on hiring- 
hall problems, it is your testimony that, in recent months, or since 
you have been General Counsel, you have made no public statement 
on future policy of your Office in regard to hiring halls? 

Mr. Fenton. No; that is not my testimony, sir. 

My testimony is that I never said I was cracking down on any- 
thing. 

I ‘did write a letter, which is quite public, to the building trade 
unions and to contractor associations which I will be glad to furnish 
for this record. 

Senator Morse. I think we ought to have it. 

Mr. Fenton. I think a careful reading of it will convince you, or 
any other clear-minded reader, that if that is a crackdown, then I 
will have to rejuggle my vocabulary. Because I do not think it was 
that, really, at all. 

I think it put them on reasonable notice that under Board law, 
certain things follow. And if you would like to have the letter, I 
will furnish it, and I think that you will agree with me. 

Senator Morsr. Yes. I would like to have the letter inserted at 
this point in the record. 

(Letters follow :) 


The attached letters were addressed to certain trade-union organizations and 
contractor associations. 
NATIONAL LABOR RELATIONS BOARD, 
OFFICE OF THE GENERAL COUNSEL, 


Washington, D.C., February 7, 1958. 
Addressee 


DEAR Mr. As you know, the Board, commencing with the 
Brown-Olds case, (115 N. L. R. B. 594), has held that where illegal hiring 
arrangements exist, either pursuant to a contract or practice, the appropriate 
remedy, in addition to the usual remedial provisions, requires the reimburse- 
ment of all moneys, including initiation fees, dues, permit fees, assessments, 
“dobies,” and the like, collected pursuant to such arrangements. The purpose 
of the Board in applying the so-called Brown-Olds reimbursement remedy is to 
effectuate the policies of the act by, among other things, prevailing upon em- 
ployers and unions to correct their illegal hiring arrangements. 

It would be preferable, of course, if the parties took it upon themselves to 
correct their illegal hiring arrangements, thereby achieving the same basic 
purpose sought by the Board but without the necessity of Board action. Such 
overall elimination of illegal hiring arrangements, by voluntary action, would 
not only help effectuate the purposes of the act, but would clearly be an im- 
portant step in the general public interest and in the furtherance of the funda- 
mental rights of employees. 

With this thought in mind, I would like to suggest that during a period of 
3 months, commencing March 1, 1958, employers and unions, who are party to 
illegal hiring arrangements, vigorously undertake to correct such arrangements 
by bringing them into compliance with the provisions of the Labor Management 
Relations Act of 1947. If this is done, it may warrant the disposition, without 
full application of the Brown-Olds reimbursement remedy, of charges based 
upon illegal hiring arrangements which have been voluntarily conformed to the 
provisions of the act during the period prior to June 1, 1958. It will also 
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warrant my recommending to the Board during such period a similar disposi- 
tion of all cases currently pending or brought before the Board with respect to 
such illegal hiring arrangements. It is understood, however, that apart from 
the nonapplication of the Brown-Olds reimbursement remedy, all charges and 
eases relating to or arising out of illegal hiring arrangements must be processed 
in normal fashion although such arrangements may have been corrected during 
the period prior to June 1, 1958. 

The Office of the General Counsel will be pleased to cooperate with employers 
and unions in this matter. 

Very truly yours, 
JEROME D. FENTON, 
General Counsel. 


APRIL 23, 1958. 

DEAR Mr. —— : On February 7, 1958, this agency announced that during 
the period March 1 to June 1, 1958, it would withhold full application of the 
Brown-Olds reimbursement remedy where employers and unions voluntarily 
bring their union-security and hiring arrangements into conformity with the 
provisions of the Labor Management Relations Act, 1947. 

Since then we have been advised that a number of unions and employers are 
vigorously underteking to bring their union-security and hiring arrangements 
into conformity with the act. We have been further advised that unions and 
employers are also reviewing such arrangements in light of the Board’s decision 
in Mountain Pacific Chapter of The Associated General Contractors, Inc. (119 
N. L. R. B. No. 126—A, released April 1, 1958), which established certain legal 
requirements for exclusive hiring arrangements. 

In view of these circumstances, a further extension of time beyond June 1, 
1958, is warranted so that the parties may have sufficient opportunity to complete 
their negotiations in an orderly and informed manner. We have therefore ex- 
tended to September 1, 1958, the period during which this agency will withhold 
full application of the Brown-Olds reimbursement remedy where the parties 
voluntarily and diligently correct their union-security and hiring arrangements. 

Very truly yours, 





JEROME D. FENTON, 
General Counsel. 


GENERAL COUNSEL INVITED TO CLEAR RECORD ON CRACKDOWN CHARGE 


Senator Morse. Did that letter of yours come before the Board’s 
decision in the Pacific case 

Mr. Fenton. Yes, sir, it did. 

Senator Morse. All right, and to your knowledge you do not know 
of any reaction on the part of any of the labor people in the construc- 
tion industry or maritime industry that that was interpreted as a 
crackdown policy ? 

Mr. Fenton. There was substantial literary effort addressed to that 
letter and it was what I would call mixed. 

In fairness, representatives of a number of the major unions have 
od me privately that this is the finest thing that ever happened to 
them. 

Senator Morsg. I am raising the—— 

Mr. Fenton. I only mention that in this crackdown concept. It 
was not the violent whip that some may have characterized it. 

Senator Morse. I am raising it because I am trying to be fair. 

Mr. Fenton. I appreciate that and I want to be completely candid. 

Senator Morsr. When charges are being made of a public official, I 
make them in the record. I want him to have full opportunity to 
supply his answer. 

r. Fenton. You have been most gracious about that. 
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Senator Morsg. I want the record to show the position of General 
Counsel on it. 

Mr. Fenton. I will furnish that letter. 

Senator Morse. And any supplemental statement you may furnish. 

Mr. Fenton. Thank you, Senator. 


MANDATORY INJUNCTIONS 


Senator Morse. Now I want to turn briefly to preliminary injunc- 
tions. Section 10 (1) of Taft-Hartley is the “mandatory injunction” 
section. It provides that where a regional director has “reasonable 
cause to believe” that a charge alleging violation of the secondary 
boycott provisions of the act is true, he petitions a Federal district 
court for an injunction. 

Actually, the investigation he makes before filing takes only about 
8 days as I understand. He reports to the General Counsel who, 
in effect, makes the decision. 

Now, the courts have varied in the showing of violation required 
for the issuance of the injunction and very few inquire whether the 
theory of law underlying the complaint is sound. But most courts 
merely require a showing that there is “reasonable cause to believe” 
that 8 (b) (4) (A), (B), or (C) is being violated. These are the most 
complicated sections of the law to interpret. 

So for example, after 11 years of Taft-Hartley, there is not yet a 
final Supreme Court decision on “hot cargo” clauses—but many in- 
junctions have been issued in these cases, some without any discussion 
of the legal issues; a few such injunctions have been denied. 

Also, the factual questions are complex and cannot be resolved 
readily on affidavits in the short time between the filing of charges 
and the hearing on the injunction—a matter of days. The affidavits 
are not subject to cross-examination and are, of course, supplied by 
the charging party. 


STATISTICS ON INJUNCTIONS IN 10 (L) CASES 


Now, with that background statement on my part, I point out that 
the unreliability of the injunction procedure is not just a matter of 
argument and conjecture, and I have a table which was prepared on 
the basis of N. L. R. B. material given me by the Board. The Board 
sent the table. And the table shows 29 cases in which injunctions 
have been issued in 10 (1) cases before full hearing on the merits. 
It shows that in these 29 cases, after hearing, the injunction was not 
upheld—sometimes in full, sometimes in part—by the Board trial 
examiner, the Board or a Federal court. 

I think I shall pause to say that since I came into the room this 
afternoon, the Board has sent me a letter, which I shall insert in the 
record after the chart it refers to. 

It suggests that it should be reduced to 19. But all the board has 
done in order to reduce it to 19 is to eliminate all of the cases in which 
the trial] examiner filed an adverse report. 
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Well, I happen to think that the trial examiner is in a pretty good 
position on the ground to evaluate the facts; and if the trial exam- 
iner, whom I consider to be a very competent officer in the adminis- 
tration of this law—the trial examiner files a negative report in regard 
to the injunction—I think his report should be included in the statis- 
tical calle of the operation of the injunctive section. 

So I want you to know that my 29 cases include 10 involving inter- 
mediate reports of the trial examiner. 

I want the record to show that I put the Board’s observation in 
regard to that in the record, but that I do not in any way modify the 
points that I want to make in regard to statistical record. 


INJUNCTIONS NOT ALWAYS SUPPORTED BY FACTS OR LAW 


Now it may be felt that 29 cases do not sound like a lot of cases for a 
10-year period. However, the total of injunctions issued in this 10- 
year period has been 173. This means that in one-sixth of the cases in 
which injunctions were issued, the injunction was not supported by 
the facts and/or the law after a full hearing on the merits by somebody 
that passed upon the facts and the law. 

I suggest that when one out of every six cases is not sustained, the 
method and its application should be subject to careful evaluation. 


HIGH PERCENTAGE OF LOSSES BY GENERAL COUNSEL IN INJUNCTION CASES 


Even with the slight showing required by the act for obtaining an 
injunction, injunctions were refused by the courts in another 36 cases. 
So there was a total of 209 cases in which the General Counsel of the 
N. L. R. B. has gone to court to obtain 10 (1) injunctions and failed 
in 36 cases to obtain them. He was not sustained at some level after 
hearing in another 29 cases in which injunctions were issued. 

In other words, in one out of every three injunction cases, the Gen- 
eral Counsel was wrong on the facts or the law, according to a Federal 
judge, a trial examiner, the Board itself, or a Federal court of appeals, 
or the United States Supreme Court. 

Now, there are critics of the Board, as you know, that make a point 
out of this. I though it was only fair to give you an opportunity to 
make a statement on this record as to your evaluation of the record of 
the General Counsel’s Office in regard to injunction cases. 

Mr. Fenton. Senator Morse, I take it that the temporal thrust of 
your observation is the full span of 1948 through 1958; is that correct? 

Senator Morse. Through 1957. 

Mr. Fenton. Through 1957. 

Senator Morse. And I am going to have—before you start your 
comment, Mr. Fenton, I am going to have the entire table inserted at 
this point in the record and the Board’s letter regarding it as well. 

(The table and letter referred to follow :) 
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NATIONAL LABOR RELATIONS BOARD, 


Washington, D. C., May 20, 1958. 
Senator WAYNE B. Morse, 
Senate Office Building, Room 417, 
Washington, D. C. 
(Attention Mr. Merton Bernstein. ) 

DeEaR SENATOR Morse: This is in reference to the list of 10 (1) injunction 
cases forwarded to you on May 12, 1958. Last evening I informed Mr. Bern- 
stein by telephone of certain errors that somehow occurred in the list. With 
these corrections, the list now shows that there were 19 injunction cases which 
were later dismissed by the Board or the courts. Of these, two cases were 
dismissed on procedural grounds. The remaining 17 were dismissed either on 
the facts or on the basis of differing interpretations of the law. In other words, 
there were at least 13 cases erroneously included on the list sent you, in that 
they did not meet the specifications of your request for cases in which an in- 
junction was granted but the case was later dismissed. Of course, these 13 
by no means exhaust the numerous injunction cases in which the allegations of 
violations have been upheld by the Board and the courts. 

The cases on the list sent you in which the violations alleged in the injunction 
proceedings were sustained in full by orders of the Board and the courts are 
as follows: 17-CC-1; 7-CC-2; 2CC-40; 19-CD-4, 5; 9-CC-31; 21-CC-130; 
35-CC— 28, 29; 4-CC—59; 1-CC-155; 15—-CC—49; 17—-CC—43, 44. In addition, the 
two cases sustained in major part were: 30—CC-20; 21—CC-198, 200. And the 
two cases dismissed by the Board or court on procedural grounds rather than 
the merits were : 21-CC—25, etc. ; 14-CC_97. 

Sincerely yours, 


Jay E. SHANKLIN, 
Associate Director of Information. 


Senator Morse. Would you likethis? [Offering chart. ] 

Mr. Fenton. No, thank you, Senator. 

Senator Morse. If you want to see any of the material that I have, 
please tell me and I will turn it over to you. Statistics or anything 
else. 

Mr. Fenton. Thank you very much. You are so kind. 


QUESTIONS FAIRNESS OF TAFT-HARTLEY INJUNCTION SYSTEM 


Senator Morse. What I am raising in part is whether or not these 
statistics do not cast doubt upon the fairness of the injunction system 
under the act. As you know, I am a critic of the injunction procedure 
of the act. I would have had it greatly modified, had I had my way 
in 1947. I still will, if I will get a majority. 

Go ahead. 

Mr. Fenton. Evolution is a great thing. 

Senator Morse. You will be surprised how politics change, too. 

Go ahead. 

Mr. Fenton. Rather than thieve the committee’s time in terms of 
splitting infinitives over which case was which, may I ask you at the 
threshold if you will permit me to submit to the record a similar tabu- 
lation with a little more explanatory data on it ? 

Senator Morse. I certainly would be delighted to have it. 

Mr. Fenton. I think, then, what you put in and what I put in will, 
in the aggregate, give the total picture—— 

Senator Morse. I would be delighted to have it. 

Mr. Fenton. From which anybody can draw whatever inferences 
he sees fit. 

Senator Morse. I would be delighted to have it. 

(The table referred to follows :) 
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IT TAKES MANY YEARS TO INTERPRET COMPLEX STATUTES 


Mr. Fenton. Now, on the observations for the moment, it seems 
to me that when you think of the inception of the Wagner Act in 
point of time and the Taft-Hartley Act in point of time, we are not 
talking about the span of very many years. 

In terms of the Taft-Hartley amendments, whether we applaud 
them or deplore them is again of no moment, but speaking of those 
amendments, they have had about 10 years to evolve in terms of their 
efficacy, their meaning, their soundness, and so on. And the Congress 
throughout contemplated a combination of administrative and judi- 
cial search to determine what these provisions mean. 

Now, I do not think it is asking too much to any of us who want 
to analyze our problems as to where we are today, to keep in mind 
that 10 years is not a very long time to test the validity of any statute 
that regulates such a complicated area as this one. 

In point of fact, the Supreme Court today on its docket has a pre- 
ponderance of what we loosely call Wagner Act cases; very few so- 
called Taft-Hartley Act cases. So even the earlier statute—which in 
terms of labor philosophy was more Magna Carta than is the Taft- 
Hartley—even that statute is not yet fully exhausted judicially as 
to meaning and effect. 

I would suggest that persons like myself who are of necessity in- 
terested and are looking hopefully for defined areas to bring about 
even-handed administration of a difficult law have to have a marked 
amount of patience and self-discipline to let this law evolve. 

Next week I might authorize a complaint on a very close question 
where my sympathy, if I have any, may be one place and my duty 
may lie in another; and there is nothing wrong with that at all. 


ADMINISTRATIVE RULES DEVELOP SLOWLY AND ARE SUBJECT TO CHANGE 


I think that parties are entitled over a span of years to let these 
problems develop administratively and judiciously and let the rules 
of the game be set by that combination which is the combination that 
Congress truly contemplated. 

I do not really think that any of my predecessors, looking at this 
record of wins and losses, need bow their head in any sort of shame 
because the trial examiners throughout the years, the Board members 
throughout the years, and the courts throughout the years—have been 
faced with perplexing and novel questions. If any of them differ— 
and certainly they have—I think it shows two things. I think it shows 
the essential complexity of the total problem and the total behavior 
in our American community, on the one hand, and the honest efforts 
to address good minds to a resolution of that complex problem on 
the other. 

Now, I understand fully that legislation often silences problems 
that it does not cure. I understand that but I see nothing particu- 
larly wrong if there were twice as many cases that were reversed in 
part at any level—trial examiner, lower court—when you stop and 
think that the very area that you cited, the hot cargo area, has 
troubled the finest minds in the labor movement, in management, in 
the administrative tribunals, and the courts. There are honest divi- 
sions as to what the law means, and at long last I trust that our highest 
court will shed the kind of light that we all need. 
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EBB AND FLOW OF OPINION 


I do not sit back in horror that the matter is not resolved yet be- 
cause I think that many of these things have their ultimate resolution 
after the total process is exhausted. I do not think that I have ob- 
served in the small portion of my life that has been in public since 
anybody in any administrative position at board or general counsel 
level, who has done any more than to do his level best to arrive at a 
result that he thought just. 

I can remember cases—there are one hundred and twenty-odd 
volumes, so believe me, I do not know them all—where you find, for 
example, dissenting member, Peterson, later being enveloped by a 
majority in another case. It is a perfectly normal ebb and flow of 
opinion. It isa perfectly natural process. 

Senator Morse. It takes time. 

Mr. Fenton. That is all we have in life, I am afraid. 


WHEN FACTS AND LAW ARE DOUBTFUL INJUNCTION TOO DRASTIC 


Senator Morse. What bothers me, Mr. Fenton, is when the regional 
directors of the general counsel are in fact wrong or merely making a 

ess as to what the law means, is it fair for them to proceed with 
this tactic or technique of seeking an injunction on a “reasonable 
cause to believe” ground rather than letting the law evolve on the 
basis of normal complaint procedure, rather than to have his asking 
for an injunction, when they cannot be sure of what the law means 
or are making what they hope are intelligent guesses. 

Mr. Fenton. I think we also must be always mindful that in many 
situations, you go to camplaint and do not seek injunction. Many 
situations we examine at the threshold and dismiss. 

A very important statistic here is the fact that out of 454 petitions 
— 221 were either settled or abandoned. Now that is all for the 
good. 


UNION CASE MAY BE KILLED BY INJUNCTION 


Senator Morse. That is the next point I want to make here, that 
several of these cases where the injunctions were issued, the union did 
not go to trial on the merits because whether it won or lost would then 
be academic because your injunction process killed off its case; and 
that is one of the things that the unions complain about when the in- 
junction is used to put them in a position where their case is killed by 
the injunctive process. 

Several of the cases in which the injunction were applied for, it 
was consented to, the case settled by discontinuing picketing because 
the pressure on the union was terrific. The law does not require the 
general counsel to show very much in order to get an injunction. 

Mr. Fenton. Oh—may I pause at that moment ? 

Senator Morssr. Yes. 


INJUNCTION CASES REQUIRE PROOF 


_Mr. Fenton. If, day to day you were to substitute for any of our 
“qnjunction lawyers,” as we call them, you would carry home with you 
the indelible impression that these judges have announced fully and 
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frankly that “We are not rubberstamps for you people. You come in 
here and you prove your case or you are out.” And that is what they 
do. 

In many situations, the respondent being perfectly human, leads us 
right down, as it were, to the door of the court. When he finds we 
mean business and he knows that he is wrong—and that has hap- 
pened—at that point he confesses error and withdraws. He is not 
always in the pious thrust of the man offended. He very often is a 
person who has run afoul of the law and knows it. I do not suggest 
that is the complete pattern but I do suggest that only the innocent 
withdrawing is not a full picture. 


INJUNCTION PROVISIONS 


Senator Morse. There are two things about this. Your observa- 
tion is very interesting. Of course, I go to the law itself. It says: 

If, after such investigation, the officer or regional attorney to whom the mat- 
ter may be referred has reasonable cause to believe such charge is true and that 
a complaint should issue, he shall, on behalf of the Board, petition any district 
court of the United States (including the District Court of the United States for 
the District of Columbia) within any district where the unfair labor practice 
in question has occurred, is alleged to have occurred, or wherein such person 
resides or transacts business, for appropriate injunctive relief pending the final 
adjudication of the Board with respect to such matter. Upon the filling of any 
such petition the district court shall have jurisdiction to grant such injunctive 
relief or temporary restraining order as it deems just and proper, notwithstand- 
ing any other provision of law: Provided further, That no temporary restrain- 
ing order shall be issued without notice unless a petition alleges that substan- 
tial and irreparable injury to the charging party will be unavoidable and such 
temporary restraining order shall be effective for no longer than five days and 
will become void at the expiration of such period. 


REVIEW ARTICLE ASSERTS THAT INJUNCTIONS CAN BE EASILY SECURED 


Now in the Michigan Law Review for last spring, I recall a very 
able article written on these injunction cases, analyzing many of 
them and its conclusion was what I stated and from which I got the 
observation that the law really does not require the general counsel to 
show very much to obtain an injunction, and not very much in the 
cases has to be shown. The courts do not require much of a showing. 
There is no requiring of a hearing on the merits, statutory scheme, 
it is for the injunction to issue before a hearing. So the union settles 
because it costs a lot of money to go to court and the odds are against 
them even if their conduct is blameless. 

Of course, if you had to have a trial on the merits, then the criti- 
cism I am making would not flow. 

One of the points I made in 1947 against this section was that to 
this degree, at least, it is a return to government by injunction, unless 
the parties are given an opportunity to come in on the merits. 

Now I have to go and vote and I will leave it hang there until I get 
back. It will not take me more than 5 minutes. I will be right back. 

(Whereupon, a short recess was taken. ) 

Senator Morss. The hearing will come to order. 

I will be through very shortly. 

I want to say a few more words on this injunctive matter and then I 
have another question I want to ask. 

I apologize to Professor Chamberlin for keeping him waiting. 
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DISCRETION IN SEEKING INJUNCTION 


I made a point, Mr. Fenton, it seemed to me that the union is placed 
at a great disadvantage. Whether it was within its rights becomes 
academic after the injunction has been set aside. The case in effect 
has been lost as a result of the delay. The injunction is therefore a 
threatening club to the union and is used as an antiunion weapon. 

I wonder if you have had any reason to believe that the discretion 
in proceeding with these injunctive cases may have sometimes been 
abused # 

Mr. Fenton. I am conscious of no abuse-of discretion, Senator. 

Senator Morse. I wanted to give you an opportunity to make a 
statement on that. It is one of the criticisms you hear from some 
parties of interest, that as a legislator we at least have to note. 

I want to turn to the subject of delay. You had already commented 
on the matter in your discussion with Senator Ives. 


SECTIONS 9 (F), (G), AND (H) AS FACTORS IN DELAY 


Do you think it would speed up operations on representation and 
unfair labor practice cases and save personnel and money if the filing 
requirements of 9 (f), (g), and (h) were removed as a condition of 
union access to NLRB procedures ? 

Mr. Fenton. Yes; definitely. 

Senator Morse. The constitution, bylaws, and financial reports are 
under 9 (f) and (g) filed with the Secretary of Labor anyway. The 
Department of Labor handles the filing and then informs the Board 
of the filings, and the Board office and Washington office maintain 
duplicates of the summaries; the non-Communist affidavits are filed 
with the Board and coordinated with the 9 (f) and (g) reports with 
the Department of Labor. 

Would it not be simpler merely to have one filing of the constitution, 
bylaws, and financial data and eliminate the non-Communist data 
affidavit entirely ? 

Mr. Fenton. It would be simpler. 

Senator Morse. And, as far as you can see, there would be no reason 
why we should not give favorable consideration to that proposal ? 
I do not want to put you in the position of passing on the amendment. 

Mr. Fenton. I do not want to offer any value judgment on that, 
Senator. 

Senator Morse. It would be simpler and it would save the Board’s 
time. 

Mr. Fenton. I do not suggest it would not take up somebody else’s 
time. It would save ours. 

Senator Morse. I wanted to be sure it would save your time. 

We will make the value judgment. I agree with your position on 
that. I do not intend to ask you to pass on the amendments them- 
selves. 

DEFINITION OF “SUPERVISOR” 


Now, when Chairman Leedom was here, I posed the following 
problem to him : 

Section 2 (11) defines “supervisor” and section 14 (a) declares that 
for the purposes of the NLRA and State law, a “supervisor” shall not 
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be an “employee.” The policy question is not broached here. How- 
ever, the application of this section for NLRB election purposes has 
been a source of dispute, confusion, litigation, and delay. Frequently 
employers and unions seek exclusion of individuals and groups from 
bargaining units, contending they are supervisors. 

The problem arises because the definition is so broad. You know 


the law and we will insert the law at this point in order to save time. 
(Sec. 2 (11) follows :) 


(11) The term “supervisor” means any individual having authority, in the 
interest of the employer, to hire, transfer, suspend, lay off, recall, promote, dis- 
charge, assign, reward, or discipline other employees, or responsibly to direct 
them, or to adjust their grievances, or effectively to recommend such action, if in 
connection with the foregoing the exercise of such authority is not of a merely 
routine or clerical nature, but requires the use of independent judgment. 

Senator Morse. Now it seems to me most of the difficulty arises in 
the lower echelons of “supervisors” and the higher skilled echelons of 
“employees.” For example, many skilled workers direct less skilled 
workers in their task. The one who directs requires judgment. But 
the one who directs probably will not have any of the other authority 
or only the asserted power to effectively recommend promotion or the 
like. 

There are a myriad of such problems which are injected into cases 
requiring detailed hearings, because there are such an intermingling 
of characteristics of workers and supervisors. 

It has been suggested that the part of the definition covering author- 
ity “effectively recommend such action” be eliminated so as to draw 
the line more clearly. Also the “responsibility to direct” criterion 
might be drawn so as to require “principal” or “major” responsibility 
to direct other employees. 

Now, you might be very helpful in helping suggest methods of 
helping to clarify this language with the end in mind of trying to 
save you time and the Board in handling these so-called supervisor 
cases. 

Do you have any suggestions to make to the committee on that? 


DEFINITION OF SUPERVISOR NEEDS TIGHTENING 


Mr. Fenton. Yes, Senator. 

Unquestionably the definition section is so broad as to produce the 
kind of confusion you have outlined. 

I think that the Congress would do well to look at the problem again 
and button down the supervisor definition so as to narrow it. 

To illustrate, a so-called leadman does supervise and he is noth- 
ing any more than, nor less than, an ordinary worker with a little 
special aptitude. He clearly would be the kind of person that would 
normally fall into the bargaining unit. Sometimes there are hassles 


over such people and I think that the Congress would do well to 
narrow that definition. 


DEFINITION OF GUARDS 


Senator Morse. We have had the same points raised in connection 
with section 9, which provides that “guards” cannot be represented by 
a certified union which represents other classes of employees. The 
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rationale was that guards enforce rules against other employees. The 
problem is that guard work is frequently mixed with other duties, 
such as fire-guard work, powerhouse work, safety-device inspection. 

Now, do you think that there is a need for perhaps a clarification 
of the guard classification? Or just eliminate the guard classification 
as within the so-called employer group or supervisor group ? 

— Fenton. I think we are getting close to a sohee judgment on 
that. 

Senator Morse. Pretty close. 

Mr. Fenton. I will say this, in terms of problems, the guard prob- 
lem is not one that frequently arises, not too recurring as far as work- 
load is concerned. 

Senator Morsr. Nota great administrative problem you mean ? 

Mr. Fenton. So that we do not have quite the impact in that area 
we do in the supervisor area. 

I do think that the questions that arise over guards could be elim- 
inated to some extent, or certainly silenced with a little more careful 
treatment languagewise of the guard provision. 

Senator Morse. Of course, it could be said for each one of these 
oases you might be relieved of takin you could take a case that you 
now do not take in the “no man’s land.” That is, if we could help you 
reduce the number of cases in the supervisory group, for every one we 
reduce, you would be able to take some other case. 

Mr. Fenton. I would hope we have not reached the point where 
we have enough guards to take care of all the “no man’s land.” 

Senator enn. I did not say that. But for every one we reduce 
there would be another case that could be substituted for it? 

Mr. Fenton. At the moment we would have one less backlog. 

Senator Morse. Thatis right. That is right. 


BARBASH RECOMMENDATIONS 


Now you mentioned the Barbash recommendations. I have a couple 
of specific recommendations by Mr. Barbash that I want to get your 
judgment on. I hope I can word it so it will not call for a value judg- 
ment. But Mr. Barbash recommended we drop the non-Communist 
affidavit. I understand your testimony is, if we did, it would to that 
extent lighten your burden ? 

Mr. Fenton. It would lighten our burden, yes, sir. 


PREHEARING ELECTION 


Senator Morsr. Then he suggested the reinstatement of the prehear- 
ing election. I am going to ask the reporter to put in a statement simi- 
lar to the one I put in when I discussed it with Chairman Leedom 
on this particular procedure. 

(The information referred to follows :) 


The great utility of prehearing elections is not so much getting prehearing 
elections directed, but rather they act as a lever for the parties to consent to 


elections where they are in a put-up-or-shut-up situation and their contentions 
are not very impressive. Not only employers try to delay—frequently unions 
do too. 


In 1947, under this procedure, the Board had to order only 21 percent (1,163) 
as compared with 32 percent (1,500) in each of the years 1944 and 1945 (1946 
not comparable because prehearing election in use for 7 months). In com- 
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parison taken at random since prehearing election prohibited by Taft-Hartley), 
in fiscal 1955 Board-ordered elections were about 30 percent of the total elec- 
tions held (i. e., 1,892). Another 750 elections were of the consent type, but 
the agreement was attained only after some hearing steps were taken. Under 


a prehearing arrangement, these probably would come sooner and Board direc- 
tions be much less frequent. 


Put in another form, in 1947 the Board disposed of 79.8 percent (8,331) rep- 
resentation cases by informal means as compared with 45.9 percent (3,414) in 
1955. The total representation case handled by the 3-man Board in 1947 was 
10,442 as compared with 7,442 by the 5-man Board in 1955. 


Senator Morse. My question to you is Have you reinstated the 
prehearing election ! 

My judgment is you have to have legislation to reinstate it, so I 
will phrase my question this way: If we pass legislation that would 
authorize the reinstatement of the prehearing election, do you think 
it would help your office administratively ? 

See, in 1947 under this provision, Mr. Fenton, the Board had to 
order elections in only 21 percent of the cases (1,163) as compared 
with 32 percent (1,500), in each of the years 1944 and 1945. It 
resulted in a great saving for the board. I was wondering if you 
think that administratively it would help you a little? 

Mr. Fenton. Well, as the Barbash reports indicate, legislative 
change would be required. 

At the present time the statute requires a hearing and I would sug- 
gest that in the congressional deliberations on this type of subject, 
the Congress would have to balance administrative relief on the one 
hand against hearing opportunity on the other. Whichever way 
Congress struck the balance would satisfy me; albeit I think that is 
a value judgment the Congress alone can make because you are bal- 
ancing competing considerations. 

Senator Morse. You at least, for this record, would raise no ad- 
ministrative objection to the reestablishment of the preelection 
hearing ? 

Mr. Fenton. With emphasis on the “administrative”; no “admin- 
istrative objection.” 


ROLE OF REGIONAL DIRECTOR IN PREHEARING ELECTION 


Senator Morse. In my colloquy with Chairman Leedom, I talked 
about making the regional director the effective end point with respect 
to all issues and disputes of representation procedures subject only 
to limited rights of appeal to the National Board. 

Do you have any comment on that Barbash proposal? 

Mr. Fenton. I have some reluctance to make any extended com- 
ment because the election matters are those of the Board statutorily, 
not of the General Counsel statutorily. 

I think it is fair to say that there, again, there is an important 
balance to be struck, the balance between the timesaving possibilities 
on the one hand and the problems of uniformity on the other. Be- 
cause uniformity problems go to a myriad of things; such as appro- 

riateness of unit, and things of that sort, which are very vital to 

th management and labor. There again I suggest the Congress 
would have to strike that balance as one of administrative acceleration 
on the one hand as against the other values on the other. 
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TEAM SYSTEM IN REPRESENTATION CASES 


Senator Morse. Now I want to get your judgment on some election 
procedure problems. 

It is my understanding that in handling representation cases, most 
of your offices follow the team system. The team is composed of field 
examiners who do most of the case handling subject to the supervision 
of the senior attorney. The attorney directs the field examiner so as 
to insure conformity with Board decisions and procedures. I under- 
stand that a team consists of 3 or 4 examiners and 1 attorney. 

Do these team attorneys also have unfair labor practice assign- 
ments? Iunderstand they do. 

Mr. Fenton. Very often they do; albeit the team system, in order 
to get it in proper focus, is not installed in every office. Even where 
it is installed, it is tailored to local conditions. 

For example, in New York we have what we call the team system 
and yet there is one man who happens to have a very fine demeanor 
and is very attractive to the trade and conducts a fine hearing. The 
assignment of one man to hearings of this sort would be a modification 
of the team system concept. 

Senator Morsr. But the procedure I outlined is generally the prac- 
tice in most of the offices ? 

Mr. Fenton. No; the team system is only in 6 out of our 24 offices. 

Senator Morse. I see. 


TEAM SYSTEM RAISES PRODUCTIVITY 


Mr. Fenton. It is in these offices on an experimental basis in order 
to accelerate case handling. 

I might point out at this juncture, if I might, that on a spot check 
of the efficacy of the team system vis-a-vis case handling acceleration, 
I would like to have the record show that in the New York region, 
the output per professional before the team system was 5.3 units; 
after the team system, 5.3 swelled to 7.5. And I would like to make a 
similar observation with respect to Atlanta where the average output 
per professional prior to the team system was 6.5 units per professional 
as against about 11.1 average after the team system. 

I only mention that, Senator, to try to suggest that our effort to 
accelerate case handling is being watched carefully and the team 
system adapted and put in slowly to be sure we are right in doing it. 


ROLE OF HEARING OFFICER REPORTS 


Senator Morse. It is my understanding that the Board procedure 
since enactment of Taft-Hartley is to have hearing officers conduct 
representation hearings, and file a hearing officer’s report summariz- 
ing the issues in the record of evidence. 

Section 9 (c) (1) prohibits the hearing officer from making any 
recommendations. 

When the case is received by the Board in Washington, a Board 
attorney reads the whole record and files and summarizes them with 
recommendations. 

Now, is this not a great duplication of effort and waste of effort 
under the circumstances? What useful purpose does the hearing 
officer report really serve ? 
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Mr. Fenton. Well, I do not know that it takes any additional time 
or puts any different burden where it should not be. 

Senator Morsr. You have two men reviewing the same thing; have 
you not ? 

Mr. Fenton. Well, from a different vantage point; yes. 

You take, for example, your earlier interest this afternoon in the 
injunction being a strong weapon, but we centralize the control of 
that so as to be sure the exercise is sparing. The same applies in 
representation hearings; we try to keep a hand on the matter cen- 
trally to watch the policy aspects of it. 


REGIONAL DIRECTOR FINAL AUTHORITY IN REPRESENTATION CASES 


Senator Morse. But if we had the regional director empowered, as 
I suggested, with final authority on: representation cases subject to 
limited appeal to the Board, would you not save the duplication of 
record reading and summary preparation, and delays involved each 
time a file is transferred to another person to go over it? 

What can the attorney in Washington add that the regional director 
out in the field cannot better do if you authorize him to have some 
finality in this matter, make his recommendations to the Board and 
let the appeal then be rather limited ¢ 

In other words, put him pretty much in the position of finality in 
the matter. 

Mr. Fenton. Frequently he is put in that position. 

We have the consent procedure where the regional director does 
have authority and he can conduct the whole “ball of wax,” and that 
is the end of the road. And we also have the stipulated type of sit- 
uation which is almost entirely down at the regional level. We have 
made substantial effort in the representation area to decentralize the 
activity and reach the final point without recourse to the full Board. 
Lots and lots of that has been done. 

The question of whether or not we ought to go further is a question 
I think of balancing, really, competing interests. 


IN MAJORITY OF CASES REGIONAL DIRECTOR TRANSMITS RECORD 


Senator Morse. Would you say in the majority of the cases the 
record at the regional level does not go to the Board without recom- 
mendations to be reexamined by an attorney assigned to it at the 
Washington Board level, who in turn makes the recommendations to 
the Board? Is that not the common practice, the practice that you 
are now outlining to the Board as exceptional practice? 

Mr. Fenton. I do not think I have the figures well enough in mind 
to know which is the predominant practice, Senator. 

Senator Morse. Well, I thought that all cases that go to hearing 
before the Board, all the regional director really does is send in the 
record of evidence, the transcript, and the analysis of it is done by an 
attorney asigned to it at the Washington level by the Board. 

Mr. Fenton. In that particular situation, the answer is yes; that 
is what happens. 

Senator Morse. That is the case I am talking about. 

Now, what is wrong in having that done at the regional office, just 
once, letting that hearing officer—who has heard the case, the regional 
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director is familiar with the case—make his recommendation to the 
regional director or to the Board; instead of having somebody else 
thrash the same straw back here at the Board level ? 

Mr. Fenton. Well, I can only assume, since I do not. have direct 
responsibility in the R case area, that the present method is based on a 
well-thought-out balanced judgment and I accept it as such. I can- 
not offer any comment beyond that. 

Senator Morsr. All right, I am glad to get your theory. 

I have two more matters and then I will be through. 


USE OF PER DIEM EMPLOYEES IN REPRESENTATION CASES 


Do you now use per diem employees to conduct representation 
elections ¢ 

If it will help your assistants, it is my understanding that in former 
years the actual physical conduct of elections was by per diem em- 
ployees, outsiders who were directed as to what they should do and 
were employed repeatedly for the same kind of task, and were quite 
competent to do the relatively simply work involved. They received 
about $1 an hour. 

It is my understanding that now you use field examiners and attor- 
neys whose hourly rate of pay would be considerably more. And there 
is an even greater disparity if you use GS-9’s and GS-11’s, and this 
might be a place where you could save on your budget and backlog, 
going back to greater use of your per diem employees for the conduct- 
ing of these representation elections. 

Mr. Fenton. My understanding of the use of W. A. E. employees is 
that they have been used to a very limited extent in recent years. Iam 
not sure the experience was always a good one; albeit it might be a few 
dollars cheaper, which is not always prudent management. 

(A note referring to WAE employees follows :) 


Use oF PERSONNEL COMPENSATED ON A “WHEN ACTUALLY EMPLOYED” W. A. E. 
Basis 


The responsibility for conducting representation elections has always been 
assigned to permanent staff employees except in certain situations where it 
was necessary to employ additional part-time, per diem employees to expedite 
the work of the agency. Prior to 1951, for example, union authorization elections 
represented a major workload requirement of the agency and considerable 
use was made of part-time w. a. e. employees to supplement the regular staff. 
In fiseal year 1948 there were 17,958 such elections, 15,074 in fiscal year 1949 
and 5,589 in fiscal year 1950. The requirement for such elections was eliminated 
in October 1951 when the act was amended. 

Union authorization elections were relatively simply as compared with present 
representation type elections and use of w. a. e. employees was considered 
highly desirable. At that time these part-time employees were appointed in 
grades GS-5 and GS-7 at hourly rates of $1.27 and $1.63, respectively. (Pay 
ane increased these rates to $1.76 for grade GS-5 and $2.18 for grade 

At the present time election work is generally performed by field examiners 
and attorneys whose grades range from GS-7 through GS-12 ($4,525 per annum 
to $8,645 per annum with hourly rates ranging from $2.18 through $4.16). The 
lower grade employees handle most of the simpler election cases but more 
complex cases are assigned to more experienced personnel in the higher grades. 

It is considered important to have permanent experienced personnel in charge 
of our elections wherever possible rather than assign this work to temporary 
w. a. e. employees. The complexities of the law and of our election procedures 
require skilled personnel. A great deal of knowledge is required to arrange 
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and conduct elections with an absolute minimum of objections and challenges. 
In contrast to the union authorization elections the present procedures are not 
merely mechanical processes. The Board agent must understand fully the 
background of the election, all of the policies and decisions governing electioneer- 
ings and policies of the polling area, and familiarity with Board deicsions 
concerning void and challenged ballots. Unlike union authorization elections, 
the issues in many current cases have been sharply drawn, feelings often run 
high and the Board agent must be intelligent, knowledgeable and understand 
how to handle the parties and the voters. The election is a part of the investi- 
gation of the whole representation question and is, in fact, the end result 
of the investigation in most cases. Thousands of dollars are spent on the 
work preceding the election in many cases and it would not appear prudent 
to jeopardize this work by extensive use of part-time personnel. It is usually 
not practicable to recruit such personnel in sufficient time to have them ade- 
quately trained to conduct complex elections. Thus the use of w. a. e. employees 
has been restricted to the more routine clerical operations under the supervision 
of experienced personnel. When part-time personnel are used at the present 
time the prevailing grade is GS-7 at $4,525 per annum or $2.18 per hour. This 
is exactly the same rate as the grade GS-7 full-time employees who are assigned 
to this same work. Elections are frequently held at hours other than those 
maintained by the regional offices and professional personnel assigned to conduct 
the election during these times are granted compensatory leave in lieu of overtime 


y. 

When objections and/or challenges need to be investigated immediately after an 
election, a w. a. e. employee is usually not equipped to make such an investiga- 
tion. An experienced Board agent can, and often does, begin the necessary in- 
vestigation and can usually complete the investigation without interruption. 
Many of our current elections are of short duration (frequently less than 1 day) 
and it is considered uneconomical to hire part-time employees for such short 
periods. Frequently the hiring and termination processes required under civil 


service procedures would consume almost as much time as the election work 
involved. 


The current appropriations of the agency provide very modest amounts for the 
employment of w. a. e. employees. These amounts are considered adequate to 
meet the requirements for such services under existing circumstances. 


THE SAN FRANCISCO REGIONAL OFFICE 


Senator Morse. Now I want to ask a few questions on one more 
subject. 


Is the San Francisco regional office considered one of your major 
offices? One of your larger regional offices ? 

Mr. Fenton. It is a substantial office. 

If you wanted arithmetic on the number of cases, I can provide it to 
you ; but it is considered one of our busier major offices. 


Senator Morse. Do you consider it a larger office than the St. Louis 
office in caseload work? Personnel? 


Mr. Fenton. I can get you that in just a minute. 


Staffwise they are about the same size; one has 22 people and one 
has 24. 


Senator Morsr. Which one has the greater number? 

Mr. Fenton. I think San Francisco, because I think they have one 
man in Honolulu. 

Senator Morse. Do you have any record there which shows whether 
San Francisco handles a greater volume of work ? 

Mr. Fenton. I think that intake business 


Senator Morse. You have a whole division of trial examiners at San 
Francisco, do you not ? 


Mr. Fenton. I beg your pardon? 
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Senator Morse. You have a whole division of trial examiners at San 
Francisco, do you not ? 
Mr. Fenton. Yes, sir; we do, but they are not included in the figure 
of 24 that I gave you. 
THE BANTA CASE 


Seantor Morse. Well, the reason that I am raising this, Mr. Fenton, 
very frankly, you know I am a critic of the handling of the Banta 
case. One of the allegations against the General Counsel’s Office is 
that Mr. Kennedy was transferred after the Banta case from St. Louis 
to San Francisco, and it was looked upon as a promotion. 

I am raising the question whether or not, if it was a promotion, on 
what basis it could be justified in view of his conduct in the Banta case; 
because certainly the circuit court of appeals paid him no compliment 
in the decision when it said that: 

The unions and the employer each filed charges of unfair labor practices. 
Surprisingly, the General Counsel issued a complaint based upon the employer's 
charges, but refeused to issue a complaint based upon the claim of respondents 
that the company had coerced its employees in violation of section 8 (a) (1) of the 
National Labor Relations Act. [Emphasis added.] 

The trial examiner entered findings of fact and conclusions of law in which 
he found respondents had not engaged in unfair labor practices. However, the 
Board, by a vote of 3 to 1, concluded respondents had engaged in such practices. 
The Board found the respondent unions and their agent, Knapp, in violation of 
section 8 (b) (1) (A) of the act, restrained and coerced employees in the exercise 
of their rights to refrain from joining or assisting a labor organization. 


The court said: 


The trial examiner properly found that the employer instigated the violence 
which occurred on November 6. Considering the disparity of weapons, the 
strikers with toothpicks, a wrench and a screwdriver on one side and the men 
on the tugs armed with a shotgun and revolvers, we cannot justify the conclusion 
that respondents coerced or restrained the men on the tugs. 

I want to give you an opportunity to discuss Mr. Kennedy’s conduct 
in this case, because it seems to me to be pretty unreasonable conduct. 

I wondered if the transfer to San Francisco was considered as a 


promotion, how you justify it. 
TRANSFER OF MR. KENNEDY 


Mr. Fenton. Senator Morse, Mr. Kennedy was transferred to Los 
Angeles, which is about as busy as San Francisco—just so the record 
will be straight. 

Senator Morse. I thought it was San Francisco. 

Mr. Fenton. No; it is Los Angeles. 

His transfer was the result of the exercise of my best judgment on 
supplying Los Angeles—which had a regional office vacancy due to a 
resignation—with a highly competent, hardworking, seasoned regional 
director. 

Mr. Kennedy, by my judgmental standards, was the man and so I 
appointed him. 

In such matters I am guided by what I consider to be my obligation 
to put the best man in the right place. That is what I did. 

eachos Morse. Well, I want to give you the chance to make this 
statement for the record. 
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Mr. Fenton. I do not offer any apology for the selection. I will 
stand by it. And I would make it again tomorrow if the conditions 
were the same. 

Senator Morssz. In other words, you would make it since the Cir- 
cuit Court of Appeals’ decision ? 

Mr. Fenton. I would make it not in relation to that, but—— 

Senator Morse. No; I mean since then. The Circuit Court of 
Appeals was not very complimentary to the handling of the Banta 
case. You still think, on the basis of the Banta case, the transfer was 
good judgment ? 

Mr. Fenton. I do not evaluate people in terms of any one case. 


DIFFERENCES OF OPINION ON ST. LOUIS DECISIONS 


Senator Morse. Oh, I do not either. As I said in my speech March 
1956, I think the Banta: case was only one of many mistakes made at 
the St. Louis office. 

I have not the compilation here, but my recollection is I criticized 
some 8 or 9 cases in March 1956, some of them out of the St. Louis 
office. Most of them have subsequently been reversed by some court 
or another, which is neither here nor there other than it bears some rela- 
tionship to my criticism of the St. Louis office and Mr. Kennedy’s 
conduct. 

I do not think I have any right to stand up on the floor of the Senate, 
where you cannot reply, and make criticisms I made and not give you 
an opportunity in this hearing to say anything you wanted to say in 
defense of Mr. Kennedy. 

Mr. Fenton. Well, let me please make one observation in the light 
of that, and in this I ask for high tolerance on your part. 

I do not think that I should, as a presumably responsible Govern- 
ment official, in public be asked to defend honest judgments I make in 
selection of people. 

I do not want my lack of, as it were, a counterdocumentation of the 
St. Louis office to suggest that any more nor any less than the judgment 
I made with respect to Mr. Kennedy was a judgment honestly arrived 
at in the best interests of the agency by my standards, and we have to 
go by my standards for better or for worse since I am the appointed 
official and I have taken—and not lightly—my oath of office, which I 
shall fulfill even if the most articulate critics think I do wrong. 

I just have to do it that way because that is the way I am constructed. 

I say that asking for your tolerance in making the observation. 


OPPORTUNITY TO REVIEW KENNEDY CASE 


Senator Morse. You are not asking me for any tolerance—I think 
that is a very fair position for you to take. But I happen to be a 
legislator. 

Mr. Fenton. And I happen to be an appointed officer. 

Senator Morse. And as a legislator, I have to pass judgment on 
what I think is the quality of the work of appointed officers. 

Mr. Fenton. I appreciate that. 

Senator Morse. Both General Counsel—— 

Mr. Fenton. I appreciate that. 
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Senator Morse. And regional directors at St. Louis. 

Mr. Fenton. I just did not want to end ona sour note today. 

Senator Morsse. And we can all make our mistakes. But I wanted 
to give you an opportunity to review the Kennedy judgment with me. 

I tried to be fair and to give you an opportunity to make your 
statement. 

Mr. Fenton. [appreciate it. 

Senator Morse. I respectfully say I am of the same opinion still. 

Mr. Fenton. All right, sir. 

Senator Morse. I think that Mr. Kennedy should have been trans- 
ferred out of the service and not to the Los Angeles office in view of 
what I considered to be a very sorry record that he made in St. Louis. 
But that is my judgment, you see; and, as a legislator, I have a duty 
when I think that there is inefficiency existing within an administra- 
tive body to do what I can to either try to correct it administratively 
or some other way. 

I want to thank Mr. Fenton, Mr. Chairman, for his patience as I 
have raised these points; and I have not only given him permission but 
asked him to file certain supplementary statements. I want to let him 
have time to do that, and any additional material he wants to add that 
he thinks will be of help to the committee. 

I will supply the reporter with certain information that I did not 
take the time to make part of the record that ought to be in the record. 


LACK OF NLRB ACTION IN SHEFFERMAN CASE 


Senator Kennepy (presiding). Well, I will just ask 2 or 3 points, 
Mr. Fenton, because I assume that Senator Morse has covered a good 
deal of the area I would like to cover. So I will not hold you up. 

I wondered on this question involving the Shefferman case why it 
was not possible for the General Counsel to move more effectively to 
take action. 

It seems to me the actions of Mr. Shefferman were pretty well cov- 
ered, at least intended to be covered by the Taft-Hartley provisions, 
against employers intervening and the organization of unions, and 
soon. 

Mr. Fenton. Senator, in the interest of completeness of record I 
want to suggest that the Shefferman activity happened to antedate m 
own tenure, but I would hasten to add that as soon as the McClellan 
committee—of which you are, of course, a prominent member—indi- 
cated that there was some sort of connivance, if you will, in one of 
the cases, I moved the day after the revelation by your committee to 
reopen that case, which we will. We have not gotten the results yet. 

As to the broader thrust of your question, I am sure that your 
experience on the McClellan committee is such as to suggest to you 
that on the periphery of many bargainings are many, many strange 
people, and it is unfortunate that the collective-bargaining activity 
of our country has attracted peripheral people who are not only 
marginal in terms of participation but marginal in their behavior. 
And the subtlety of the so-called Shefferman operation was such that 
our people in the regions never could quite get their hands on it. They 
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always sort of thought, “Well, now, why does event B always follow 
D rather than C?” But they could never quite get into it. 


I can only suggest that the activity was so subtle and elusive at that 
stage that nobody could quite isolate it. 


REVISED DEFINITION OF EMPLOYER 


Senator Kennepy. Right. We are attempting to get at that. 

I do not want you to do anything that is unwise from your view- 
point, but we are trying to get at that. 

There is an amendment to change the definition so as to make it 
quite clear that the employers are involved as their agents are in- 
volved. That, it seems to me, might make it somewhat easier. 

Do you think that has been a problem ? 

Mr. Fenton. To the extent that you amend to focus attention on 
this problem, to that extent it will facilitate our ability to effectuate 
the purpose. We can be most helpful if you will give us the tools. 


SPEEDING BOARD PROCEDURES 


Senator Kennepy. Now, as to this question of the procedures of 
the Board, I am sure Senator Morse has taken up those and probably 
has also commented on Mr. Meany’s testimony. I do not know 
whether you saw that. Mr. Meany devoted some attention to what he 
thought might be done to speed up the procedures of the Board and 
your office. He suggested perhaps the examiner should be confined 
to making a written record for consideration by the Board, The time 
now consumed in the preparation of the examiner’s report should be 
eliminated. 

Does that have any value, that suggestion? Or has that already 
been covered by Senator Morse? 

Mr. Fenton. Well, as I understand the posture of that testimony, 
Mr. Chairman, the five-man Board is going to offer comment to the 
subcommittee, as I understand it, on the propriety and assistance of 
that Meany testimony. 

Senator Kennepy. Good. 

Mr. Fenton. And I do not think it proper for you and I to pursue 
it at this moment. Otherwise, I would be glad to, if you think it 
would help. 

Senator Kennepy. I am very anxious to see what we can do about 
speeding it up. 

One thing obviously is for Congress to provide sufficient appro- 
priations. But beyond that 1-man or 5-man Board, the Board is lim- 
ited to what judgments it can make. 

I am just trying to decide whether it is a question of sufficient 
finances in giving sufficient help, or whether there are procedural 
matters. 

I am concerned particularly about it because the effort may be made 
to place the “no man’s land” responsibility on the Board and, if it is, 
I am trying to find out what it would do to the Board and what suffi- 
cient funds would meet these additional commitments. 
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ADDITIONAL APPROPRIATIONS WOULD EXPEDITE BOARD ACTION 


Mr. Fenton. I would like to reinvite your attention, if I might, 
to a statement I made earlier; and that is if you will give us a mone- 
tary endowment and give us a reasonable time to show you what we 
can do with adequate finances—because 80 cents out of every dollar 
is for people—I think we can demonstrate through performance that 
this expedition factor is the goal we can achieve. 1 think we can do 
that. 

I would suggest that that kind of thinking may be inculcated into 
the appropriation committees in both Houses; if it can, we will be 
halfway home. 

Senator Kennepy. In other words, you think if you had the funds, 
it would be possible for the General Counsel’s Office to meet its respon- 
sibility in the “no man’s land” area without a basic procedural change 
in the organization of your office? 


“0-MAN’S LAND” PROBLEM NOT SOLUBLE BY INCREASED FUNDS 


Mr. Fenton. I am speaking of both the backlog that we now have 
and some reasonable inroad into the “no man’s land.” 

I think the “no man’s land” is at the moment like a dark reservoir; 
nobody can look into it and see the volume of activity. We know 
what things cost, we know that the last waterfront election, for exam- 
ple, cost about $1.60 per ballot. We know other figures. But we 
have no way of knowing how many people are in the “no man’s land” 
who would seek election. But if we had, we will say, a million dol- 
lars under a trustee arrangement with the Appropriations Committee 
to look into the “no-man’s land” thing and lower the jurisdictional 
standards, report back to you quarterly as to our rate of spending, 
how much we are hitting, [ will say in the first fiscal year, if we had 
that million dollars, we would be halfway home with it in maybe— 
certainly—drying up the “no man’s land,” if not getting it down to 
the minimum. 

I do not know of any other practical way to do it than that. That 
is what I would recommend. 

Senator Kennepy. Good. I want to thank you very much. 

I will certainly read over your testimony and your exchange with 
Senator Morse, which I know will be very valuable. 

I want to thank you for coming up today. It is very helpful. 

Mr. Fenton. Thank you. 

(Whereupon, at 5:-40 p. m., the subcommittee adjourned, to recon- 
vene at 10 a.m. Thursday, May 22, 1958.) 
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UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 
AND PROCEDURES 


THURSDAY, MAY 22, 1958 


Unrrep Srates Senate, 
SUBCOMMITTEE ON LagBorR OF THE 
ComMITreE ON Lapor AND Pusiic WELFARE, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in the Old 
Supreme Court Chamber, United States Capitol, Senator John F. 
Kennedy (chairman of the subcommittee) presiding. 

Present: Senators Kennedy (presiding), McNamara, Morse, Yar- 
borough, Ives, Goldwater, and Purtell. 

Also present: Senator Cooper, member of the committee. 

Committee staff members present: Stewart E. McClure, chief clerk; 
Merton Bernstein, Ralph Dungan, and Ray Hurley, professional staff 
members. 

Senator Kennepy. The subcommittee will come to order. 

It is a pleasure for the subcommittee to welcome Mr. George Meany, 
president of the American Federation of Labor and Congress of In- 
dustrial Organizations. 

He is the last witness except for the Secretary of Labor, who is 
coming tomorrow morning, in the current series involving prospective 
legislation and revision of the Taft-Hartley bill, so we are particularly 
glad to have you, Mr. Meany. You were the first witness and now 
we are glad to have you back again after having had the benefit of a 
good deal of other testimony. 

We will be glad to have your reflections on our problem and we very 
much appreciate your coming. We are glad to have Mr. Harris, Mr. 
Biemiller, and Mr. Woll. 


STATEMENT OF GEORGE MEANY, PRESIDENT, AMERICAN FEDERA- 
TION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
ACCOMPANIED BY ALBERT WOLL, GENERAL COUNSEL, THOMAS 
HARRIS, ASSISTANT GENERAL COUNSEL, AND A. BIEMILLER. 
LEGISLATIVE DIRECTOR 


Mr. Meany. I appreciate, Senator, the opportunity of again appear- 
ing before this subcommittee to further discuss the problem. 

The problem, as I see it, is how or to what extent Congress should 
by legislation seek to aid the American labor movement in maintaining 
free, democratic, and responsible trade unions, and in ridding itself 
of certain crooks and racketeers who have preyed upon some unions 
and segments of some other unions. Related to this problem is the 
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matter of dealing with certain improper practices in the labor field 


engaged in by some unions and some employers, and sometimes by the 
two in collusion. 


RESOLUTION OF AFL-CIO GENERAL BOARD, APRIL 28, 1958 


Since I last appeared before this subcommittee, the general board 
of the AFL-CIO has held its annual meeting. The AFL-CIO gen- 
eral board is composed of 1 representative of each of the 137 national 
and international unions affiliated with the AFL-CIO, plus the 
AFL-CIO executive council. Itis the largest and most representative 


governing body of the AFL-CIO, other than our convention which 
meets every 2 years. 


At its meeting on April 28, 1958, our general board adopted a state- 
ment again setting forth our basic postulates on these problems of 
corruption in some unions and of union and employer malpractices. 
While that statement has already been sent to each member of this 
committee, I would like at this point to insert in here since it authori- 
tatively articulates our general position on these subjects, and I quote: 


The AFL-CIO by its constitution and by convention action is pledged to the 
elimination of corrupt and racketeering influences which have penetrated into 
some segments of the labor movement. 

To this end, the AFL-CIO has adopted ethical practice codes dealing with 
the broad aspects of this problem and has taken and is taking effective measures 
to implement such codes. 

In its fight against corruption, the AFL-CIO has made substantial progress. 
It intends to continue this fight vigorously to the end that every vestigate of 
corruption shall be removed. 

The AFL-CIO, in uddition to its own actions in this area, will cooperate with 
the Congress in the enactment of constructive, maturely considered legislation 
directed to meeting specific disclosed abuses which cannot adequately be dealt 
with without governmental help. 

As an example of the legislation we support, we again urge, as we have for 
over 4 years, immediate passage of the Douglas-Kennedy-Ives bill, Senate 2888, 
for full disclosure of the finances of health, welfare, and pension benefit plans. 

We do not believe that the purposes of this bill should be frustrated through 
the tacking on of irrelevant proposals not yet processed by the appropriate 
Senate committees. 

Our support of such legislation is not limited to the Douglas-Kennedy-Ives bill. 
We reiterate our support of properly drafted, properly considered, necessary and 
adequate legislation in the area of labor-management improper practices. 

While supporting appropriate corrective legislation, we will continue to resist 
proposals which, under the guise of dealing with improper activities, seek instead 


to undermining effective collective bargaining by destroying or weakening honest, 
decent American trade unions. 


Now, that is the statement and resolution adopted by the general 
board of the AFL-CIO. 


DANGER OF EXCESSIVE GOVERNMENT REGULATION 


I am confident that most at least of the members of this subcommit- 
tee agree with the basic approach set forth in the general board state- 
ment. I am sure that while seeking appropriate legislation to deal 
with improper activities within some unions, and in the field of labor- 
management relations, this subcommittee is determined to avoid legis- 
lation which could serve only to weaken honest, decent trade unions 
and undermine effective collective bargaining. I am sure that this 
subcommittee is also as aware as we are of the dangers of excessive and 
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unnecessary Government regulation. Self-policing is always to be 
preferred to Government regulation; for the latter can be carried 
to the point where it is alien to our democratic way of life; impossible 
of administration; and excessively burdensome to the regulated. 

To the extent, therefore, that our views may differ with those of 
the members of the subcommittee, it is, I believe, for the most part a 
divergence over means and not over ends. That being so, I am hope- 
ful that any difference in views can be composed, or at least examined 
and discussed, in a friendly, constructive cooperative spirit. 


PROGRAM PROPOSED MARCH 27 


When I appeared before you earlier, I spelled out in some detail 
the program we in the AFL-CIO regard as desirable to protect trade 
unions from those who, whether within the ranks of labor and man- 
agement or outside, seek to despoil unions and their members. That 
program, in brief, calls for enactment of the following measures: 


1. PASSAGE OF §S. 2888 


One, we welcome the Senate’s passage of the Douglas-Kennedy-| 
Ives bill, S. 2888, for full disclosure of the finances of health, welfare, | 
and pension benefit plans. In our view the Senate pursued a wise and 
statesmanlike course in approving this bill substantially as reported’ 
by the Labor and Public Welfare Committee, and in rejecting irrele- 
vant, and for the most part antiunion, amendments. We urge and 
expect that the House Committee on Education and Labor will 
shortly report out the House counterpart of the Senate bill, H. R. 
12176, introduced by Representative Frank Thompson; and we ex- 
press our hope and belief that Congress will enact this measure at this 
session, despite the opposition of some large insurance companies and 
employer groups which have declared themselves unwilling to reveal 


how they are handling welfare funds of which they have sole adminis- 
tration. 


2. DISCLOSURE OF UNION AND MANAGEMENT FINANCES \ 

Two, as I developed in some detail during my last appearance 
here, we believe that the full disclosure principles of the Douglas-Ken- 
nedy-Ives bill can profitably be applied to other aspects of union and 
management finances. We urge that all unions, other than small local 
unions, be required to make public annual financial reports; and that 
employers be likewise required to make public their financial disburse- 
ments in the field of labor relations. 


3. AUTHORITY TO DEPARTMENT OF LABOR TO EXAMINE FINANCIAL 
RECORDS 


Three, we propose also that the Department of Labor be given full 
authority to examine the financial records of union and employers 
alike, to check the accuracy of their public financial reports. A will- 
ful misrepresentation in such a report or a willful failure to file a 
report should be made criminally punishable; and, in addition, the 
Secretary of Labor should be authorized to sue in the Federal courts 
to restrain violations of the reporting requirements. 
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} 4. REGULATION OF MIDDLEMEN 


Four, we urge that more effective relief be provided against the sort 
of employer labor relations malpractices disclosed by the Senate select 
committee. Although that committee has devoted considerably less 
time to employer than to union misconduct, it has exposed the fact that 
some employers are still engaging in such antiunion malpractices 
as the use of labor spies, shadowing of union officers and members, 
discrimination against union adherents, etc. These practices have long 
been forbidden by the National Labor Relations Act but the Labor 
Board affords no adequate or efficient remedy. The Board’s staff 
should be increased and its procedures revised to assure to workers and 
unions real protection of the rights now nominally accorded them by 
Federal law. 

Senator Ives. Mr. Chairman, may I interrupt there? 

Senator Kennepy. Yes. 

Senator Ives. Due to the fact that Mr. Meany has a long and volu- 
minous and very valuable statement, I wonder if it would be possible 
to interrupt as he proceeds? I think we can consider this matter more 
intelligently if we are allowed to do that rather than wait until the 
end. 

Mr. Meany. That is all right. 

Senator Ives. I do not want to interrupt you unless something im- 

ortant comes up. I do not have a particular question at the moment, 
Put you have a rather long statement, 32 pages, plus 5. 

Mr. Meany. It does not make any difference to me. 

Senator Ives. Thank you. 


REQUIREMENT THAT EMPLOYERS DISCLOSE PAYMENTS IN FIELD OF LABOR 
RELATIONS 


Mr. Meany. Our proposal that, in addition to financing reporting 
by unions, employers be likewise required to disclose their disburse- 
ments in the field of labor relations, is also relevant to this problem of 
preventing employer malpractices of the sorts disclosed by the select 
committee. If employers have to report their payments to a firm 
like Shefferman they may think twice before retaining it. At the 
very least the National Labor Relations Board and any union in- 
volved would learn that the employer had used an outside firm in 
labor relations. Even though they might learn this only after some 
months, it would be of some value even then. In several of the sit- 
uations developed by the select committee in which the Shefferman 
firm was active, for example, unfair labor practice charges had been 
filed by a union against the employer, but neither the union nor the 
Labor Board succeeded in developing the evidence later disclosed by 
the select committee. If, however, they had known of the Shefferman 
connection, they might have been more successful. 

Again, public reporting would operate as a sanction against im- 
proper disbursements by the employer himself which are unfair labor 
practices now, such as the subsidization of an antiunion employee 
committee or the hiring of detectives to shadow union adherents. An 
employer would be faced with the options of disclosing his unlawful 
conduct; of making a false report; or of discontinuing these im- 
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to stress, therefore, that our proposal for financial reporting by 
employers has a very direct relevance to preventing employer mal- 
ractices in the labor relations field; and is not put forward simply 
or the purpose of achieving a formal equality of treatment between 
employers and unions. 

On this same subject, Senator McClellan’s bill has drawn to our 
attention a serious omission in our original proposal. The public 
financial reporting requirements clearly should extend not only to 
unions and to employers in their labor relations, but also to outside 
labor relations consultants. A requirement that these consultants 
make full and public report of their receipts and disbursements should 
go a very long way toward correcting abuses in their operations. 

In urging that labor relations consultants be brought within the 
scope of the proposed public reporting I do not mean to imply, any 
more than I do in the case of employers arid unions, that most, or even 
many, of these consultants are guilty of the sorts of malpractices dis- 
closed by the select committee. In my view many labor relations con- 
sultants perform a very valuable and constructive role in labor-man- 
agement relations. Others, however, are engaged simply in the bus- 
iness of union busting; and are likely to be none too scrupulous in their 
choice of means. Reputable consultants would have nothing to fear 
from full reporting and if disreputable ones have something to fear, 
so much the better. 


VIOLATIONS A MISDEMEANOR, NOT FELONY 


Consideration should be given, too, in making certain of these em- 
ployer practices criminal, such as (@)' payments to employee commit- 
tees or employees to discourage unionization, (6) use of labor spies, 
(c) hiring of detectives to investigate union or Government officials, 
and (d) the commission of acts of violence with intention of at- 
tributing them to unions. 

Senator Ives has introduced a bill, S. 2926, dealing with the first 
of these subjects (improper employer payments; which, under his 
bill, would be a felony. While I regard all of these practices as 
highly reprehensible, it is my suggestion that if the subcommittee is 
disposed to make them criminal, they be made misdemeanors and not 
felonies. The providing of severe and disproportionate punishments 
may serve to deter prosecution and it is believed that lighter sanctions 
would effectively deter violations. 


5. REPORTS ON TRUSTEESHIPS 


Five, we believe that the practices of international unions with re- 
spect to trusteeships should likewise be made the subject of public 
reports. As stated in. the AFL-CIO Ethical Practices Code VI, 
paragraph 11, and as I developed in some detail during my last 
appearances, international unions must have the power to establish 
trusteeships in order to protect the local union membership in ex- 
ceptional situations. Weare likewise aware, however, that this power 
may be abused; and we insist that it be used sparingly and that the 
autonomy of the local union be restored as soon as the conditions neces- 
sitating the trusteeship can be eliminated. 
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As a safeguard against abuses, we urge that any international union 
establishing a trusteeship be required to report: (1) the name of 
each subordinate body in trusteeship, (2) the date on which the 
trusteeship was established, (3) the reason for establishing the trustee- 
ship, and (4) whether the votes of the body in trusteeship were cast 
in union elections. These reports should be made public; a willfully 
false statement in such a report or a willful failure to file such a report 
shoud be subject to criminal penalties; and the powers we propose 
be given to the Labor Department to investigate the truth or falsity of 
union financial reports should likewise encompass these trusteeship 
reports. 


NEED FOR FURTHER TRUSTEESHIP LEGISLATION PENDING STUDY 


We believe that the filing of public reports of this sort would, to- 
gether with other remedies now available within the AFL-CIO and 
in the courts, suffice to prevent abuses of trusteeships. The whole- 
sale lifting of trusteeships recently announced by the Teamsters’ 
Union, and the reforms in this field likewise announced by the Oper- 
ating Engineers, attest to the effectiveness of public disclosure—and 
for that disclosure we give full credit to the select committee. 

If however, it should develop, after a trial period of 2 or 3 years 
that we are mistaken, and that public disclosure alone does not suffice 
to eradicate trusteeship abuses, we would then be prepared to join 
in advocating further legislation designed to eliminate these abuses, 
At the present, however, we urge that this device of public reporting 
be given a fair trial before resort is had to more intensive Federal reg- 
ulation. The continuing inability of the Federal Government ade- 
quately to enforce such existing laws as the National Labor Relations 
Act suggests that substantive Federal regulation is not always a pana- 
cea. Further, even if Federal regulation of trusteeships should, con- 
trary to our expectations, ultimately prove necessary, it could be 
drafted more intelligently on the basis of the information that would 
be compiled during the period of public reporting than would be 
possible at the present time. The select committee has not undertaken 
any such comprehensive survey of trusteeships as should precede Fed- 
eral regulation, though, as stated before, its investigations have inci- 
dentally disclosed certain malpractices. 


6. EMBEZZLEMENT OF FUNDS OF UNIONS AND CORPORATIONS A FEDERAL 
CRIME 


Six, we think certain revisions of the Federal Criminal Code, in 
addition to those proposed above, would be desirable. While the 
embezzlement of assets is everywhere now a crime under State law, 
it would also be desirable, we think, to make the embezzlement of assets 
of national and international unions and corporations engaged in inter- 
state commerce a Federal crime. We propose that it likewise be made 
a Federal crime to make a false entry in any books or records re- 
quired to be kept by a union or corporation with intent to injure or 
defraud the union or its members or the corporation or its stock- 
holders, or with intent to mislead any Government agency authorized 
to examine such books or reports. Finally, we believe that section 
302 of the present Taft-Hartley Act should be broadened to make it 
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criminal for an employer to bribe an officer or representative of any 
union, or for any union officer or representative to receive such a 
bribe, regardless of whether or not the union represents that particu- 
lar employer’s employees. 


7. OBJECTIONS TO BARRING CONVICTED PERSONS FROM HOLDING UNION 
OFFICE 


Seven, the Douglas-Kennedy-Ives bill had added to it on the Senate 
floor an amendment, offered by Senator Mundt, that no person who 
“is ineligible by reason of any conviction against the laws of the 
United States or of any State to vote” may serve as an officer, trustee, 
custodian, or employee of an employee welfare or pension plan, and 
this is under Senate 2888, section 14 (f). A criminal penalty is pro- 
vided for any violation. 


It has been peveeere that a similar prohibition be placed on the 
holding of union office. 


AFL-CIO CODE BARS RACKETEERS, COMMUNISTS, FASCISTS FROM HOLDING 
OFFICE 


We are completely in accord with the general purposes of the pro- 
posal. Thus AFL-CIO Ethical Practices Code ILI, dealing with 
“racketeers, crooks, Communists, and Fascists,” declares in part: 

2. No person should hold or retain office or appointed position in the AFL- 
CIO or any of its affiliated national or international unions or subordinate 


bodies thereof who has been convicted of any crime involving moral turpitude 
offensive to trade-union morality. 

8. No person should hold or retain office or appointed position in the AFL-CIO 
or any of its affiliated national or international unions or subordinate bodies 
thereof who is commonly known to be a crook or racketeer preying on the labor 
movement and its good name for corrupt purposes, whether or not previously 
convicted for such nefarious activities. 


That is the end of the quote of the code. 


BUT SOME STATE LAWS ARE INEQUITABLE 


It is one thing to draw up general policies for enforcement by the 
AFL-CIO itself, and something else to deal with the matter in a 
Federal statute, criminally enforcible. The drafting of such a statute 
presents problems, if the law is not to work injustice. All sorts of 
offenses are felonies, and ground for loss of citizenship, in various 
States. In the field of labor relations, in particular, there are criminal 
statutes which we regard as harsh and inequitable. In Arkansas and 
Texas, for example, if a fight takes place on a picket line any striker 
involved is guilty of a felony, although the strikebreaker is not. 

Again, the practice with respect to pardons and restoration of citi- 
zenship varies not only from State to State but from governor to 
governor within the same State. 

For these reasons we would be reluctant to see any Federal statute 
barring convicted persons from union office, unless some flexible 
standard can be devised that would afford opportunity for considera- 
tion on the merits of each particular case. 

25738—58——84 
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8. UNION ELECTIONS 


Eight, before leaving the subject of legislation related to the dis- 
closures of the select committee, and turning to certain longstanding 
issues with regard to the Taft-Hartley Act, I would like to say a few 
words on the subject of union elections. 


A LABOR MOVEMENT FOUNDED IN DEMOCRATIC TRADITIONS 


First, I should like to say that we in the AFL-CIO very firmly 
believe that it is of the utmost importance that union elections be 
honestly and democratically conducted and that such elections be held 
with sufficient frequency to insure continuing membership participa- 
tion and control over the management of the union’s affairs. Our 
movement is founded on the democratic tradition; freedom and 
democracy are its essential attributes. 


B. AFL-CIO HAS TAKEN PROPER STEPS TO SAFEGUARD MEMBERS’ DEMOCRATIC 
RIGHTS 


Next, Mr. Chairman, we not only believe in free and honest union 
elections; in addition, we have taken what we regard as important and 
effective steps to see to it that all our affiliates provide for the basic 
elements of union democracy in the conduct of their affairs. 

In the words of the foreword to our Code on Union Democratic 
Processes, these include— 


the right of full and equal participation by each member in the affairs and 
processes of union self-government, in accordance with the principles of repre- 
sentative democracy, and the necessity for protecting the rights of individual 
members. 

Our Code on Union Democratic Processes spells out the basic demo- 
cratic rights which each affiliate of the AFL-CIO should assure its 
members and the procedures it should follow in connection with elec- 
tion of officers, terms of office, the holding of conventions, the conduct 
of membership meetings, and the exercise of disciplinary and corrective 
powers with respect to local unions and subordinate bodies. Under our 
code, each member of each of our affiliates is to have the right to vote 
periodically for local and national or international union officials, 
either directly by referendum vote or through delegate bodies; to hon- 
est elections; to stand for and to hold office, subject only to fair qualifi- 
cations uniformly imposed ; and to voice his views as to the methods in 
which the union’s affairs should be conducted. In addition, he is to 
have the right to fair treatment in the application of union rules and 
law, including the essential elements of due process—notice, hearing, 
and judgment on the basis of the evidence—and a method of appeal to 
a higher body. 

These democratic rights of members under our code comprehend 
virtually all of the rights which have been proposed in the various 
bills to safeguard union democracy which are pending before chis 
subcommittee. 

Our code specifies that the AFL-CIO and its affiliates should hold 
regular conventions at periodic intervals, that such conventions should 
generally be open to the public, and that the proceedings and accurate 
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summary should be published and be available to the membership. 
Membership meetings of local unions should be held frequently and 
with proper notice of time and place. 

The code specifies that officials of the AFL-CIO and each of its 
affiliates are to be elected by referendum vote or by vote of delegate 
bodies. The code states, and I quote: 

Whichever method is used, elections should be free, fair, and honest, and 
adequate internal safeguards should be provided to insure the achievement of that 
objective. 

Local union officers are to be elected either by referendum or by vote 
of a delegate body which is itself elected by referendum or union 
meetings. The terms of office of all union officials are to be stated in 
the union’s constitution or bylaws and should not exceed 4 years. 


C. CODE SPELLS OUT BROAD PRINCIPLES OF UNION DEMOCRACY 


We have not tried to spell out in detail our Code on Union Demo- 
cratic Processes the exact procedures and requirements which each 
affiliate must follow in order to assure fair and honest union elections 
and internal union democracy. The reason for this is that it would 
have been virtually impossible for us to do so in view of the variegated 
nature of the organizations within the AFL-CIO and the varied 
practices which these organizations follow in the conduct of their 
affairs. If we had attempted to impose on all of our organizations a 
single mode of procedure, our code would not have been workable and 
our efforts to safeguard union democratic rights and processes would 
have been doomed to failure. 

Under the broad basic democratic rights and procedures set forth 
in our code, however, we believe that we have established a framework 
within which all of our unions can, consistent with their own tradi- 
tions and with their own backgrounds, forms, and procedures, carry 
off their affairs efficiently, effectively, and democratically. We are 
determined that each of our affiliates shall live up to the basic rights 
and principles established in our code. 


CODES IMPLEMENT AFL-CIO CONSTITUTION 


Our codes of ethical practices implement and give effect to provi- 
sions contained in the constitution of the AFL-CIO which are de- 
signed to keep our federation— 
free from any and all corrupt influences and from the undermining efforts of 
Communist, Fascist, or other totalitarian agencies who are opposed to the basic 
principles of our democracy and of free and democratic trade unionism. 

These provisions are binding upon each of our affiliates. Thus, 
violations of rights and principles established in our code on union 
democratic processes are at the same time violations of our constitu- 
tion. We are determined, we have the power—and we believe we 
have shown we have the capability—under our constitution, to en- 
force the constitutional provisions and the codes that implement them, 
to which I have referred. 
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BROAD VARIETY OF DEMOCRATIC PRACTICES MAKE DETAILED PROVISIONS 
IMPRACTICAL 


I have mentioned the fact that our unions follow many different 
forms and practices in respect to the election of their officers and other 
governing officials and otherwise assuring democratic participation in 
and control over their affairs. Some local unions elect their officers 
by show of hands at union meetings, others by secret ballot or by 
referendum vote. Some national and international unions elect their 
officers at conventions, others by referendum vote. My own local 
union elects its officers with the use of voting machines. 

In the absence of careful study of the facts concerning the actual 
operation and effects of these various election procedures, it is very 
difficult to know whether any one of them is more or less democratic, 
more or less appropriate to give full effect to the members’ wishes, 
than any other. This emphasizes the importance of avoiding, as we 
have endeavored to do in our code, detailed prescriptions of precise 
procedures to be followed in conducting union elections. 


PRIMARY EMPHASIS SHOULD BE PLACED UPON SELF-POLICING 


I do not mean to imply that this means we are necessarily opposed 
to any and every proposal to provide for a secret vote and elections at 
regular intervals of reasonable duration. It means simply that we 
want to have an opportunity to study the meaning and effects of any 
specific proposal before we express our view. It means also that, in 
our judgment, whatever legislation may be adopted by the Congress, 
primary reliance will have to be placed on our own self-policing codes 
of ethical practices. This suggests that an important hanent of any 
legislation will be the recognition it gives and the implementation it 
provides to labor’s own effort to keep its house in order and to foster 
and protect free and democratic trade unionism. Surely, in no field 
is the principle of voluntarism more important than it is in this one. 
For it should not be forgotten that the only people who are free are 
those who will themselves to be free; those that have freedom thrust 
upon them will never be free. 


REVISIONS OF THE TAFT-HARTLEY ACT 


As the members of the subcommittee are, of course, aware, the 
unions of this country are of the view that the Taft-Hartley Act is as 
a whole and in multifarious detail unfair and antiunion. Our views 
on this subject were placed before the Congress, and in particular 
before the Senate Labor and Public Welfare Committee, in detail dur- 
ing general hearings on revision of the Taft-Hartley Act in 1949 and 
in 1953; and during more restricted hearings in 1954. 

While developments in recent years have altered the emphasis we 
would now give to various items in our bill of particulars against the 
Taft-Hartley Act, we in general hold to the overall views expressed 
in 1949 and 1953. 

Senator Ives. Mr. Chairman, may I interrupt to get one thing clear 
here ? 

Senator McNamara (presiding pro tempore). Go ahead. 
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AFL-CIO FAVORS REVISION OF TAFT-HARTLEY, NOT REPEAL 


Senator Ives. I would like to ask Mr. Meany, if I may, whether the 
Federation of Labor and CIO still favor repeal of the Taft-Hartley 
Act? Iran into that complication—— 

Mr. Meany. The answer is “No.” 

Senator Ives. I assumed it was “No.” 

Mr. Meany. After all, this question of repeal or amendment is just 
a play on words. 

Senator Ives. It was not a play on words in 1948. 

Mr. Mrany. Well, I realize there was a misundertanding then, but 
what we meant when we said “repeal,” we meant repeal of the things 
Taft-Hartley added to the Wagner Act and to leave us something to 
build on from the Wagner Act. 

Senator Ives. I do not want to get into any discussion of what 
happened in 1948, I was one of the two members that advocated the 
whole thing be revised. I advocated the Taft-Hartley Act be re- 
vised in 1948. I have been dealing with this subject for a considerable 
length of time. Of course, I do not know about it the way you do. I 
have not had the practical experience you have, but I have some ideas 
of the legislative needs and some ideas regarding the legislative re- 
quirements. In passing the Taft-Hartley Act, I felt very strongly 
it was going to be full of defects, which we know it has, that would 
have to be amended. It should have been revised in 1948 and that 
was what I was advocating. If that had been done, we would have 
a very fine labor relations statute in this country and would not be 
handling it the way we are now. 


REPEAL OF TAFT-HARTLEY A POLITICAL FOOTBALL 


Mr. Meany. You see, Senator, it became a football of interparty 
affairs over here on the Hill. 

Senator Ives. I also want to point out that the Republicans were 
somewhat to blame for it, too. It wasn’t all Democrats who did it. 

Mr, Meany. I am not going to try to place or assess the blame, but 
I do recall one gentleman, who was a member of the Senate at that 
time, who was considered very, very friendly to labor, who said at a 
little affair that I happened to be at, “On this question right now, we 
would be better off with the issue.” 

Senator Ives. I well recall that. 

Mr. Meany. In other words, from his point of view, he felt the 
issue was more valuable than disposing of the complaints by amend- 
ment at that time. 

Senator Ives. I do not know what he meant and I do not know what 
you mean by “issue.” I think what he meant, that you get farther— 
are you talking about a Republican ? 

Mr. Meany. I am talking about a Democrat. 

Senator Ives. A Democrat wanted the issue? 

Mr. Meany. Senator, he wanted the issue of Taft-Hartley still hot 
and to have everybody upset because there was an election coming in 
1948, That is what he meant. 

Senator Ives. He couldn’t have any more issue than he did have. 

Mr. Meany. He wanted to preserve the issue he had by, let us say, 
not doing anything at that time. Now, Senator Taft recognized that 
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there were changes to be made and, of course, when he introduced his 
changes—he introduced a good many of them—you always run into 
this question of politics. It was always a question of whether or not 
it was more politically valuable to one party or the other to change 
the law or to leave it the way it was. 


LABOR LEGISLATION SHOULD NOT BE POLITICAL ISSUE 


Senator Ives. You know, as well as I do, I never played politics 
with this question, never in all my life, and I happen to know that 
there were some Republicans that wanted to get a bill so strong that 
it would have to be vetoed and could not be enacted over the veto. I 
happen to know that. I did not know, until just now when you told 
us, that there any Democrats that did not want a bill but, rather, 
that they wanted to have the issue. 

Mr. Meany. I know that very well. 

Senator Ives. They got an issue all right. I wish we could get 
rid of the issue, because it is not doing anybody any good. 

Senator Gotpwater. Mr. Chairman. 

Senator McNamara. Senator Goldwater. 

Senator Gotpwater. Mr. Meany, just to continue on that, for point 
of information, why hasn’t the AFL-CIO pushed for Taft-Hartley 
amendments in recent years ? 


AFL-CIO HAS FAVORED AMENDMENTS TO TAFT-HARTLEY 


Mr. Meany. Why haven’t we? We have pushed for them and, 
naturally, when we get to a point where it is quite obvious that you 
cannot amend, the sentiment is not there, we certainly do not keep 
coming back. 

Senator Gotpwater. What action have you taken to get the Taft- 
Hartley Act amended since 1953? 

Mr. Meany. Well, we have proposed a number of amendments 
since 1953. 

Senator Gotpwater. Did you propose them at your convention? 
Have you presented them to Congress ? 

Mr. Meany. Yes. 

Senator GotpwaTer. Have you urged the members of this com- 
mittee to hold hearings on them ? 

Mr. Meany. Well, I think there have been hearings. 

Senator Gotpwarer. We have not had any hearings since 1953. 

Mr. Meany. There were hearings in 1954. 

Senator Gorpwater. Yes. I have wondered for some years why 
there has been practically silence from the labor movement on Taft- 
Hartley, which you have condemned in various degrees since 1947 
up until today. when we learn that you do not want it repealed. 

Mr. Meany. You learn that we do not want it repealed—we made it 
quite clear, even when we were seeking the amendment in 1949, that 
what we wanted was to take out the bad features that were put in in 
1947 and still have a labor law. At no time did we say we wanted 
no labor law; at least the AFL-CIO never took that position. 

Senator Gotpwater. You wanted Taft-Hartley repealed ? 
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A. F. OF L. WAS READY TO OFFER PROPOSALS IN 1947 


Mr. Meany. We wanted the Taft-Hartley sections taken out that 
we felt were bad for labor.. We tried to amend; we tried to pro- 
pose amendments to the original Wagner Act before Taft-Hartley 
was enacted, and we made an agreement that we would have a chance 
to come in with proposals such as we are doing today, but unfortu- 
nately, we were not allowed that opportunity, and I can document and 
prove that. 

I do not like to bring up past history, but, in February of 1947, 
we had meetings with the committee Senators and with the Senators 
in charge of the majority party and we tried to provide a means by 
which we could come in, as we are doing now, with proposals, and we 
were given a commitment that we would be allowed to do that, but 
that commitment was never honored. 

Senator Gotpwater. Have you tried to do that since 1954? 

Mr. Meany. No; we have not. 

Senator Gotpwater. Why haven’t you? 


AFL-CIO READY TO TESTIFY ON AMENDMENTS TO TAFT-HARTLEY 


Mr. Meany. I would say perhaps the first reason was that we were 
unsuccessful at that time. We came back in 1953 with a long series of 
amendments, and I testified before the Senate committee at that time. 
We did it again in 1954. Now, since then, of course, there have been 
bills introduced, but there have been no general hearings held on 
Taft-Hartley since that time. Of course, if there were general hear- 
ings, why, we would have been present at those hearings. 

Senator Gotpwater. Let me ask you this question. In view of the 
fact that your recommendations for changing the Taft-Hartley are 
rather meager—they do not go even as far as | know labor would like 
to go—would you help those of us who are interested in doing some 
amending of the Taft-Hartley to get hearings held by this committee 
and subcommittee in the next Congress? 

Mr. Meany. We would be very happy to testify on this general 
question. 

Senator Gotpwater. Help us to get the hearings? 

Mr. Meany. Yes; I would say we would; yes. 

Senator Gotpwater. Fine. 

Senator Ives. I just want to raise one point here. I happen to know 
what Mr. Meany said about what occurred in 1947 is, unfortunately, 
true. I wish it had not happened, but it did. 

Senator McNamara. President Meany, before you go on, you ap- 
parently just left your code of ethical practices section. I notice from 
the press that, in the past week or so, the National Association of 
Manufacturers adopted a code of ethical practices. Do you want to 
comment on their code, or have you had a chance to study it? 

Mr. Meany. Well, I have read the outline of it in the paper, and 
I do not want to comment on it; no. 

Senator McNamara. Thank you. Goahead. 
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PROPOSALS RE TAFT-HARTLEY LIMITED TO ABUSES DISCLOSED BY M’CLELLAN 
COMMITTEE 


Mr. Meany. It is our understanding, however, that the subcommit- 
tee does not at this time intend to consider general revision of the Taft- 
Hartley Act, but only certain specific and limited proposals with 
regard to that statute. I may say that, despite our belief that the Taft- 
Hartley Act is in need of wholesale revision, we concur in the sub- 
committee’s view that this is not the occasion for it. As I have stated, 
we in the AFL-CIO believe that there is need for some Federal legis- 
lation to meet specific abuses disclosed in the hearings of the select 
committee. We are aware that many of the changes in Taft-Hartley 
which have been proposed, whether by us or by others, are regarded 
as controversial. Taft-Hartley revision is, also, a highly technical 
matter, involving consideration of innumerable interrelated details of 
a long and complicated act. We, therefore, agree with what was evi- 
dently the subcommittee’s conclusion that, if it is to dispose of its 
‘mgd job of eapsioting with regard to corruption in the field of 

abor relations, it had best confine within manageable limits its con- 
sideration of changes in the Taft-Hartley Act. 

Accordingly, I will in this statement confine myself to the particular 
proposals with respect to Taft-Hartley which I understand the sub- 
committee to be considering. If it should later develop that the sub- 
committee is disposed to consider additional matters in this field, we 
would, of course, appreciate an opportunity to express our views on 
them. 

1. BUILDING AND CONSTRUCTION TRADES AMENDMENTS 


This subject of amendments particularly needed in the building 
and construction trades field has been fully covered by President Gray, 
of the AFL-CIO building and construction trades department. To 
conserve the subcommittee’s time, I will not cover the same ground. 
I only want to stress that the measures whose enactment is requested 


by the building and construction trades department have the support 
of the AFL-CIO. 


2. RIGHT OF ECONOMIC STRIKERS TO VOTE 


Under the second sentence of section 9 (c) (3) of the Taft-Hartley 
Act, workers who leave their jobs in an economic strike are not per- 
mitted to vote in an NLRB election, while the strikebreakers who 
take their place are permitted to vote. 

This provision is manifestly unfair. It ignores the know-how the 
worker acquires in the job he holds through his contribution of skill 
and effort to the enterprise. It provides the machinery whereby 
employers can deliberately overthrow a legally certified union. All 
the employer has to do is replace the strikers, petition the NLRB 
for an election, and then sit back while the replacements he has hired 
vote against the union that previously was legally certified as the 
collective-bargaining representative of his employees. This require- 
ment of the law provides a powerful incentive to strikebreaking. 
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GENERAL EISENHOWER PROMISED TO RECTIFY 9 (C) (3) 


At the convention of the American Federation of Labor held in New 
York City in September 1952, General Eisenhower, as he then was, 
delivered an address on the subject of labor legislation. At one point 
he said: 

I have talked about the Taft-Hartley Act with both labor and industry people. 
I know how the law might be used to break unions. That must be changed. 
America wants no law licensing union busting, and neither do I. 

This portion of the speech has been, generally, and with good reason, 
understood to refer particuarly to section 9 (c) (3) of the Taft- 
Hartley Act. 

THE O’SULLIVAN CASE 


How this provision works in actual operation is graphically demon- 
strated by current happenings with respect to the Winchester, Va., 
plant of the O’Sullivan Rubber Corp. In May of 1956, the employees 
of the O’Sullivan Rubber Corp., represented by Local Union 511 of 
the United Rubber Workers Union, went on strike after months of 
unsuccessful effort to persuade their employer to agree to very mod- 
erate increases in the exceedingly low-wage scales. A few weeks 
after the: strike started, the corporation reopened the plant, using 
strikebreakers who crossed the picket line. The Taft-Hartley Act 
permits an employer to do this. Next, the corporation and some of 
the strikebreakers petitioned the Labor Board for an election to 
determine if local 511 still represented a majority of O’Sullivan em- 
ployess. In that election, as Taft-Hartley provides, the strike- 
breakers voted, while the strikers were barred from the polls. Not 
surprisingly, the election resulted in a vote of 288 to 5 against the 
union. That is how this law licensing union busting does its work. 

Senator Gotpwater. Mr. Meany, do you have the figures showing 
how many members of local 511 under the original agreement were 
working at the time the election was held? 

Mr. Meany. I do not have them; no. 

Senator Gotpwater. What I am trying to get at: Did the company 

o out and rehire to the extent that they had only 5 union members 
jet of 511 and had 283 new ones ? 

Mr. Meany. Well, I do not have the breakdown, but I assume that 
this was a vote of the strikebreakers, and practically all of them 
were new people. Now, I could get those figures, if you are interested 
in them. 

Senator Gotpwater. I wish you would get those figures for us. 

Mr. Meany. I am assuming practically all the people who voted 
were new people. 

Senator Gotpwater. That is what the statement would lead any- 
body to assume. 

Mr. Meany. I assume that, but, of course. it may not be true. We 


can find out. What you want to find out is if some of the union people 
went back to work ? 


Senator Gotpwater. Yes. 
Mr. Meany. And took part in the voting ? 


Senator Gotpwarer. I would like to have it made a part of the 
record. 
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Senator McNamara. All right; if President Meany or the staff will 


furnish those figures, they will be made part of the record at this 
point. 
(Material requested follows :) 


AMERICAN FEDERATION OF LABOR 
AND CONGRESS OF INDUSTRIAL ORGANIZATIONS, 
Washington, D. C., May 29, 1958. 
‘Hon, JoHN F. KENNEDY, 
Chairman, Subcommittee on Labor, 
Senate Committee on Labor and Public Welfare, 
Senate Office Building, Washington, D.C. 


DearR SENATOR KENNEDY: You will recall that, during my testimony before 
the Subcommittee on Labor on May 22, Senator Goldwater requested information 
for the record on the plight of the strikers at the O’Sullivan Rubber Corp., 
Winchester, Va. 

The O’Sullivan strike is an outstanding example of the vicious purpose to which 
unscrupulous employers may turn the Taft-Hartley provision denying economic 
strikers the right to vote in representation elections. The company’s actions have 
caused untold hardship to the hundreds of O’Sullivan workers, many of whom 
had over 20 years’ service at the plant. Here are the facts: 

1. The National Labor Relations Board conducted a representation election by 
secret ballot among 388 employees eligible to vote at O’Sullivan on April 4, 1956. 
The vote was 343 to 2 in favor of the United Rubber Workers. 

2. Subsequently, contract negotiations between the company and the union 
became stalemated on the issue of a general wage increase. At that time, the 
wages paid by O’Sullivan were, according to the union, 50 to 60 cents an hour 
below similar organized plants in the heel and sole industry. The last wage 
offer by O'Sullivan prior to the strike was 3 cents an hour. 

3. A secret ballot was taken on whether a strike should be called, and, on 
May 13, 1956, the strike began. There were 420 production and maintenance 
employees in the plant at that time. The strike vote was 335 in favor and 2 
against. Eight reported for work on the morning the strike began; 412 did not. 

4. On May 21, 1956, the union requested the Federal Mediation and Concilia- 
tion Service to intervene. The company refused to meet with a conciliator. 

5. Since the strike began, between 250 and 325 strikebreakers have been 
working in the plant from time to time. Of these, the union counted 62 who 
had walked out on strike on May 13. (The company claims that 103 of the 
original 420 strikers have returned.) The rest were brought in from other 
counties and States. The NLRB trial examiner reported that, between May 14 
and July 16, 1956, the company hired 265 persons who had never worked for 
the company before. 

6. On October 16 and 17, 1957, a secret-ballot election was conducted, upon 
petition by the company, to decertify the union as collective-bargaining repre- 
sentative. Those on strike were, pursuant to law, not permitted to vote. The 
strikebreakers voted against the union, 288 to 5. 

The United Rubber Workers informs me that, as of this date, 176 persons are 
still receiving full strike relief. An additional 100 or more have acquired 
sporadic employment, but are on partial relief. Only about 25 or 30 of the 
strikers have obtained employment elsewhere which is substantially equivalent 
to the jobs they held at O’Sullivan’s. 

It is my belief that these facts amply illustrate the injustice of the Taft- 
Hartley provision denying economic strikers the right to vote in representation 
elections, and support the discussion of this problem which appears in my 
testimony. 

Sincerely yours, 
Grorce Meany, President. 

Mr. Meany. Now, continuing, that is not the end of the O’Sullivan 
story, however. The union people continued to maintain a picket line 
at the plant in Winchester to give publicity to the dispute and in the 
hope, perhaps vain, of persuading some of the strikebreakers to join 
the union. The union also gave wide publicity to these events at 
Winchester, and issued public appeals to consumers throughout the 
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country not to buy O’Sullivan heels, The General Counsel of the 
National Labor Relations Board, acting under an interpretation of 
the statute never advanced by the Board until the year 1957, there- 
upon issued a complaint against the union, charging that its mainte- 
nance of the picket line and, also, its appeals to consumers not to buy 
O’Sullivan heels violate the Taft-Hartley Act. The General Counsel 
contends, and on last Friday, May 16, a Board trial examiner ruled 
in line with recent Board decisions, that, having lost the rigged elec- 
tion, the union must fold its tents and disappear from the scene, and 
that it may not even tell its story to the public, generally. 


SENATOR TAFT FAVORED REPEAL OF 9 (C) (3) 


That section 9 (c) (3) is an inequitable and even outrageous provi- 
sion that has been so generally recognized that the only wonder is 
how it was ever written into the statute books. The provision would, 
for example, have been repealed by Senator Taft’s 1949 bill, S. 249, 


which passed the Senate, and Senator Taft again proposed its repeal 
in 1953 under S. 655. 


ADMINISTRATION AMENDMENT TO 9 (C) (3) NOT ACCEPTABLE 


I go into the matter in this detail only because while there is general 
agreement on the provision’s repeal, there is not such agreement on 
what sort of provision should succeed it. One of the administration 
bills, introduced by Senator Smith, Senate 3099, simply repeals the 
second sentence of section 9 (c) (3). However, the official Labor 
Department explanation declares, page 7: 

The bill would delete this provision of the Act and leave the question of the 
voting eligibility of these persons to the administrative discretion of the Board, 
which presently has authority to determine other questions of eligibility, timing, 
and other matters relating to the conduct of elections. The Board, it is assumed, 
would decide this issue with due regard for the equities involved. 

This statement thus suggests that even if the provision barring 
economic strikers from voting were repealed the Board would have dis- 
cretion to determine whether they should or should not vote. 


SECTION 3 OF S. 3738 PREFERABLE 


In the light of this explanation we regard the administration pro- 
posal as unacceptable. If Congress agrees, as it surely must, that 
economic strikers are entitled to vote, it should make its intention in 
that respect clear. On this point, therefore, we greatly prefer the 
language in section 3 of Senate 3738, introduced by Senator Kennedy ; 
and his proposal would certainly effect an improvement in the present 
law. 

It should be understood, however, that Senator Kennedy’s bill would 
allow both strikebreakers and strikers to vote in the NLRB election. 
This would lead to the result of more votes being cast than there are 
jobs. 

It is our view that in any strike it is the strikers, and not the strike- 
breakers, who have the greater stake in their jobs and the greater claim 
as employees. We think the law should recognize that the replace- 
ments are simply temporary employees who may have no job if the 
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strike is settled and the dispute resolved. In our view not only should 
economic strikers be permitted to vote in an NLRB election but the 
strikebreakers who replace them should not. 


ALLOWING STRIKEBREAKERS TO VOTE INCITES UNION BREAKING 


Any provision allowing strikebreakers to vote in NLRB elections 
is, even if strikers also vote, an incitement to union breaking and the 
use of strikebreakers. In the O’Sullivan situation, for example, even 
if the strikers had been permitted to vote the union would, if the strike- 
breakers also voted, in all probability have lost the election. Pre- 
sumably there were as many strikebreakers as there originally were 
strikers, and by the time of the election it is very likely that many of 
the strikers had secured other jobs or moved away from the commu- 
nity. Thus if strikers and strikebreakers vote, it is still likely that the 
union will lose the election and be broken, though by a closer margin. 
In our view, therefore, if elections during strikes are to be permitted 
at all, strikebreakers should be barred from voting. That is the view 
which the National Labor Relations Board followed under the Wagner 
Act up until 1941, though thereafter it permitted both the strikers 
and their replacements to vote. We think the pre-1941 position was 
correct. 


TAFT-HARTLEY AGGRAVATED PROBLEM OF RIGHT OF ECONOMIC STRIKERS 
TO VOTE 


However, the issue whether strikebreakers should vote was not so 
acute under the Wagner Act as under Taft-Hartley, because under 
the former statute, employers were not permitted to petition for elec- 
tions. They thus were not offered the inducement which Taft-Hart- 
ley holds out to hire strikebreakers and then petition for an election 
to oust the union. 

The questions of whether strikers and strikebreakers should vote in 
Board elections is thus interrelated with the question whether em- 
ployers should be permitted to petition for an election during a strike, 
or whether elections should be held during strikes at all. Thus, if 
elections during strikes other than recognition strikes were barred, 
as proposed by Senator Clark, Senate 837, the question of who should 
vote in such elections would not arise. We believe that the solution 
proposed by Senator Clark would be the best and fairest, all in all. 
Alternatively, we think that economic strikers should be permitted 
to vote and that strikebreakers have no legitimate claim to that right. 


3. REPEAL OF NON-COMMUNIST AFFIDAVIT 


There is general agreement that the non-Communist affidavit no 
longer serves any useful purpose, if it ever did. 

Unfortunately, there are a few unions in which Communist ele- 
ments still play an important role. These are the survivors and 
remanants of the unions expelled from the CIO in 1949-50 as Com- 
munist dominated. However, it is just these unions that are most 
meticulous about filing non-Communist affidavits; while 1 or 2 other 
unions, which are non-Communist, continue as a matter of principle 
to refuse to file the affidavits, and so may not use the facilities of the 
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National Labor Relations Board. Much more usually, noncompli- 
ance, particularly among local unions, is simply the result of in- 
advertence. 

That the non-Communist affidavit no longer serves its purpose of 
uncovering or displacing Communists from union office was recog- 
nized by the Congress in 1954, when it enacted the Communist Con- 
trol Act. That act provides elaborate machinery for adjudicating 
before the Subversive Activities Control Board, with review by the 
courts, whether a union is in fact Communist infiltrated—regardless 
of whether its officers have filed affidavits. Proceedings under this 
act are now pending against certain of the unions referred to above, 
and this substitute procedure having been provided, there no longer 
exists any reason for retaining the non-Communist affidavit. 

Senator Ives. Mr. Chairman, may I interrupt there. 

Senator McNamara. Go ahead. 

Senator Ives. I want to point out that the non-Communist affidavit 
was put in on the floor of the Senate, as you remember, and was not 
part of the bill reported by the committee. I do not know that it was 
ever reported from any committee. It was impossible to get it out 
once we got it in because that was a very vital subject at that time and I 
think you can understand the political implications. 

Mr. Meany. I do not think anyone feels it has any serious effect. 

Senator Ives. It. can be made two ways: Management can be re- 
quired to do the same thing. 

Mr. Meany. I do not think the affidavit accomplishes anything. It 
is just an annoyance. 

4. “NO-MAN’S LAND” 


The problem which has come to be epitomized by the phrase “no 
man’s land” is not a new one. It was stated—and well stated—in 
the minority report of the Senate Committee on Labor and Public 
Welfare on the 1954 administration bill, Senate 2650, as follows, 83d 
Congress, 2d session : 


We agree with the committee majority that a problem now exists with regard 
to the commerce jurisdiction of the Federal Board on the one hand and State 
agencies and courts on the other. That problem comes about because the Fed- 
eral Board now has, and now exercises, discretion to decline to take cases within 
its jurisdiction—the power which the majority proposal would explicitly confer 
on the Board. When the Federal Board refuses to take a case within its 
jurisdiction, the State agencies or courts are nevertheless without power to take 
jurisdiction, since the dispute is covered by the Federal act, even though the 
Federal Board declines to apply the act. There is thus a hiatus—a “no-man’s 
land”—in which the Federal Board declines to exercise its jurisdiction and 
the State agencies and courts have no jurisdiction. This “no-man’s land” has 
been greatly enlarged in recent months by the Federal Board’s increased refusal 
to take all sorts of cases within its jurisdiction; but some problem would exist 
in any event, as the act is written. 

The question, then, is how best to correct this situation? 


Now, this is from the minority report from the Senate Committee on 
Labor in February 1954. This sentence should, incidentally, suffice 
to dispose of the nation that the “no-man’s land” problem was created 
by the decision of the Supreme Court in Guss v. Utah Labor Rela- 
tions Board (353 U.S. 1 (1957) ). 

The problem, however, is what to do about this “no-man’s land.” 
It is a difficult. problem, and one on which experts in the field are not 
in agreement. 
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PROBLEM OF FEDERAL-STATE JURISDICTION 


The central issue, obviously, is how the “no-man’s land” area is to 
be assigned or apportioned between the Federal Government and the 
States; or, more accurately, whether its assignment to the Federal 
Government by both the Wagiar and Taft Hartley Acts is to be 
confirmed, or, in whole or in part, reversed. 

For us there are two controlling considerations. 


1. NEED FOR UNIFORM NATIONAL LABOR RELATIONS POLICY 


In the first place, we believe that the Federal Government should 
have and apply to businesses in and affecting interstate commerce a 
uniform national labor relations policy. If the labor relations poli- 
cies adopted by the Congress are sound, and are those best calculated 
to produce a healthful expanding economy and peaceful industrial 
relations, they should be applied to all businesses within the reach 
of the Federal commerce power. To us it makes no sense, for exam- 
ple, that the United Steelworkers of America and the United States 

teel Corp. may execute an agreement providing for a union shop 
in Pennsylvania but not in Utah. Section 14 (b) of the National 
Labor Relations Act is an aberration; and we are utterly opposed to 
its extension to subjects other than union security through any added 

rant to the States of power to regulate labor relations affecting 
interstate commerce. 

Senator Ives. May I address a question to Mr. Meany. How does 
it happen the United States Steel Corp. would ever be under State 
law ¢ 

Mr. Meany. 14 (b) of the National Relations Act. 

Senator Ives. But United States Steel is completely in interstate 
commerce ? 

Mr. Mrany. 14 (b) allows the States to pass legislation going be- 
yond Taft-Hartley on this one subject, on the subject of union secur- 
ity. So, in Pennsylvania, they can sign a union shop contract under 
Taft-Hartley. In Utah, they cannot because Utah has enacted, in 
response to—— 

Senator Ives. Is that not 10 (a) ? 

Mr. Meany. No; 14 (b). 

Senator McNamara. Are you satisfied, Senator Ives? 

Senator Ives. No; I am not, but I will let it go. 

Mr. Meany. I go into it a little further anyway. 

As experience under section 14 (b) has shown, a grant to the States 
of power to regulate labor relations will be accepted by some as an 
invitation to seek to attract out-of-State industry by laws to keep 
unions out and wages down. These laws are not only bad for work- 
ers, they are bad for the national economy. As applied to businesses 
producing for an interstate market, they are a gross form of unfair 
competition. This Nation needs an expanding, high-wage economy ; 
not competition among the States to attract sweatshops. 


2. TAFT-HARTLEY PROVISIONS PREFERENCE TO REGULATION BY MOST STATES 


The second major factor in our attitude on the “no man’s land” 
issue is that the National Labor Relations Act still contains protec- 
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tions of the basic rights of labor, carried over from the Wagner Act, 
which are not to be found in the common or statutory law of many 
States. Those protections have been seriously restricted and com- 
promised by the Taft-Hartley Act, as we have often pointed out, but 
that act does at least afford some protection to the rights of workers 
to organize and bargain collectively, while the labor relations doc- 
trines of many, many States are still rooted in the 19th century. 


NEW YORK-MASSACHUSETTS LAWS ARE PREFERRED TO TAFT-HARTLEY 


The labor relations statute of New York is a little Wagner Act, and 
I need hardly tell you that it is considerably more favorable to unions 
than is the Federal Taft-Hartley Act. Our unions, operating 
solely in New York, would accordingly be quite happy to see the 
scope of the State law expanded and that of the Federal 
law contracted. Conversely, Mr. Benetar, in his testimony before 
this subcommittee on behalf of the New York Chamber of Commerce, 
urged that States be empowered to occupy the “no man’s land” are 
“but only if the States follow the national law when they act under 
this grant of power.” Mr. Benetar was quite frank in stating that his 
organization prefers Federal law because Taft-Hartley is more favor- 
able to employers than is the New York law; and we want to be as 
frank in stating that our preference for Federal law over State law 
generally reflects the fact that in many States the situation is reversed. 

Massachusetts has a labor relations code which I am told, though I 
am not familiar with its details, is rather more favorable to unions 
than is the National Labor Relations Act. A handful of other States 
have labor relations codes which perhaps do not materially differ from 
the National Labor Relations Act as to how they hold the general 
balance between unions and employers, though they all do differ from 
it in detail. 

However, only 12 States have comprehensive labor relations codes 
at all, and only 12 have election machinery to determine whether 
employees wish to be represented by a union. The States that have 
both labor relations codes and election machinery are: Colorado, 
Connecticut, Kansas, Massachusetts, Minnesota, New York, Oregon, 
Pennsylvania, Rhode Island, Utah, and Wisconsin. Michigan has a 
labor relations code but no election machinery, while the situation 
is reversed in North Dakota. 


36 STATES HAVE NO LABOR RELATION LAWS 


In general, the other 36 States accord no substantial protections to 
the rights of workers or unions but, either by statute or common law, 
extensively restrict and harass union activities. Any enlargement of 
State jurisdiction would thus operate against unions in at least 36 of 
the 48 States. To turn labor relations matters over to the States 
would, in the case of most of these States, be simply to revert to the 
19th century, for their laws do not impose on employers any obliga- 
tion whatsoever to recognize or bargain with unions of their 
employees. 
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APPLICATION OF STATE TORT LAW MAY CREATE INEQUITIES 


These are not simply our conclusions. A report by the Legislative 
Reference Service of the Library of Congress on The Furiotiousnnl 
Standards of the National Labor Relations Board, prepared last year 
at the request of the Senate Committee on Labor and Public Welfare, 
states, and I quote: 


Parenthetically it may be remarked that the application of the State tort law 
to “no man’s land” may create inequities. Unfair labor practices committed by 
employers are normally not considered common law torts. The Wagner Act 
was passed to create employee rights which did not exist in common law. On the 
other hand, an employer in most cases will be in a position to get relief because 
the unfair labor practices by the employees may constitute common law tort. 
For instance, violence in picketing under section 8 almost always causes some 
disruption in the employer’s business with resulting damage to it. 

One further word on this point: It is in the very States where 
union labor is weakest, and most in need of legal protection of the 
rights to organize and bargain collectively, that the local law is most 
hostile and one sided. Thus, regardless of the numbers of persons 
involved, we could hardly advocate strengthening the legal position 
of workers in New York at the expense of the legal position of 
workers in other less industrially advanced areas. 


PROPOSALS RE “NO-MAN’S LAND” 


We come now to the question of what Congress should do about the 
“no man’s land,” and there is at least agreement that it should do 
something. 

Senator Ives. May I raise a point there, Mr. Chairman? 

Senator McNamara. Senator Ives. 

Senator Ives. I do want to say that insofar as Congress is con- 
cerned, they are not going to take any legal advantage of anybody. 
What we are trying to do is to reduce the crime in New York, racket- 
eering to some extent that has been produced because of this “no man’s 
land” which affects New York very decidedly. That occasions my 
particular interest in this thing. I assume that, finally, you are going 
to suggest a solution to this problem. é 

Mr. Meany. We are going to make suggestions, of course. 

Senator Ives. I do not care what it is. 

Mr. Meany. But we are going into this quite a bit in detail because 
of the fact that it is so important. 

Senator Ives. Excuse me for the interruption. 

Mr. Meany. We come now to the question of what Congress should 
do about the “no-man’s land” and there is at least agreement that it 
should do something. 


1. REDUCE “NO-MAN’S LAND” BY EXPANDING BOARD JURISDICTION TO 
1950 LEVEL 


First, let us consider whether it is true, as has been asserted, that 
the Federal Board could not possibly exercise its full statutory juris- 
diction. We think that it is true that the Board could not exercise 
its full statutory jurisdiction in the sense that it could not handle 
every unfair labor practice case which arises and is constitutionally 
within the reach of the Federal power under the commerce clause. 
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We think the Board could handle all such representation cases, with 
greater delegation to and more competent administration by its field 
offices, and with a somewhat increased appropriation. 

It is probably correct to say that the Board has never prosecuted 
all unfair labor practices within its statutory jurisdiction, even under 
the Wagner Act. 

On the other hand no law-enforcement agency ever prosecutes every 
violation coming to its attention. Every law-enforcement agency 
picks and chooses among the cases it prosecutes, using such criteria 
as the number of people affected, the heinousness of the offense, the 
likelihood of repetition, etc. 

But as far as we are aware no law-enforcement agency other than 
the National Labor Relations Board has been so considerate of viola- 
tors as to give public notice in advance that it will not prosecute certain 
categories of offenders. Normally the possibility of prosecution—the 
uncertainty whether one will or will not be singled out for prosecu- 
tion—is relied on to deter potential violators, even though they may 
know that not all who violate will be prosecuted. 

The Labor Board has ignored this cardinal principle of law en- 
forcement. 

Our suggestion, therefore, is that the Labor Board cancel the 
standards by which it now announces that certain categories of em- 
ployers—and union who deal with them—amay violate the Federal act 
with impunity; that it declare that it will hereafter process as man 
cases as it can in view of its budget and staff; and that it will decide 
what cases to prosecute both on the basis of the number of persons 
involved and the seriousness of the offense. 

This is in general the practice which the Board followed up until 
1950 when it announced its first broad set of jurisdictional standards; 
and as far as we are aware the pre-1950 practice worked pretty well. 


2. BOARD ASSERTS JURISDICTION WHERE STATES COULD ACT 


We would add that the board now asserts jurisdiction in a goodly 
number of cases where it is apparent from the outset that the Board 
decision will make no senauieel difference. 

For example, picket-line violence if committed by the employer is 
a violation of section 8 (a) (1) of the national act and if by the 
union, section 8 (b) (1). 

If the picket-line violence is serious it should be prosecuted crim- 
inally by the State or local authorities; and the Federal act does not 
at all impair the plenary power of States and localities to prosecute 
violence. 

It is usually, however, pretty pointless for the Board to unlimber 
its ponderous processes to determine who shoved whom, and, after 
a year and a half or more, to order the offender to cease and desist. 

These picket-line situations are in their very nature nonrecurring. 
Perhaps if the Board ceased processing cases where its decision 
can make no practical difference it would be able to dispatch more 
of its important business. 

Senator Ives. May I interrupt there? 

Senator McNamara. Senator Ives. 

Senator Ives. I want to ask Mr. Meany if he talked to Chairman 
of the Board about this problem. 


25738—58——85 
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Mr. Meany. About this particular problem ; no. 

Senator Ives. I think it would be a mighty good idea if you 
would. We have a good chairman, a former judge, and a very able 
citizen. I think he would be very sympathetic. He is also strug- 
gling to find a solution. I think it is going to take the combined effort 
of all of us to straighten this matter out. 

Thank you. 

3. INCREASE NLRB APPROPRIATIONS 


Mr. Meany. As I stated when I appeared before, we also urge 
that the Board be given any increased appropriation necessary to 
handle those functions which are really vital. 

These, then, are our proposals for ‘hs undling the “no man’s land.’ 
We think that they would work ; and in fact, ‘they did up until 1950 
when the Board started its “jurisdictional standard” spree. 

Numerous other proposals for dealing with the “no man’s land” 
have been advanced by witnesses before the committee, and I will 
deal in particular with 2 or 3 of them. 


4. BOARD JURISDICTION IN SPECIFIC CATEGORIES BE EXCEPTED BY STATUTE 


The minority report of the Seante Labor Committee in 1954, to 
which we have already referred, proposed that the Congress itself 
explicitly define the jurisdiction of the Federal Board and require 
it to take all cases within that jurisdiction, and that other cases be 
left to the jurisdiction of the States. That could perhaps best be 
done by retaining the present general definition of the Federal 
Board’s jurisdiction and by exc epting from it certain specific cate- 
gories of employers such, for example, as taxicab companies. 

However, while we regard this proposal as preferable to some 
that have been made, we have certain reservations with respect to 
it. As noted above, most States have no laws which at all ade- 
quately protect the rights of workers to form unions and bargain 
collectively. Hence, any expansion of State jurisdiction works 
against the Nation’s workers. 

Moreover, the determination of what particular categories of em- 
ployers should be excluded from the Federal act would inevitably 
turn out to be a highly controversial matter, as it has under the Fair 
Labor Standards Act where that approach is employed. It seems 
probable that the working out of a detailed bill on this subject would 
require extensive study and hearings. 


AUTHORIZING STATES TO ASSUME JURISDICTION DECLINED BY BOARD 


The 1954 majority report proposed, and the administration cur- 
rently proposes S. 3099, introduced by Senator Smith—that any 
State agency or court be authorized to assert jurisdiction “over labor 
disputes over which the board by rule or otherwise has declined to 
oT) jurisdiction.” The Labor Department explanation states 

(p. 7): 

This would mean that if the Board has declined by decision in the particular 
case, or by administrative rule or regulation has promulgated a jurisdictional 
standard which would exclude such a case, the State courts and agencies may 
act. 
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It is evident from what we have already said that we are strongly 
opposed to this proposal for the reason, in the first place, that the 
enlargement of State jurisdiction which ‘would result would operate 
against unions and workers in approximately 36 of the 48 States. 

“In our view the proposal is also administratively unworkable. 
Part of the difficulty stems from the fact that the Federal Labor 
Board’s jurisdictional standards are so complex and confused that 
it is in a great many cases impossible to know in advance whether 
that Board will or will not take j jurisdiction. 

The criteria principally used in the Board’s jurisdictional stand- 
ards relate to the employer’s dollar volume of interstate shipments, 
with a complex interrelation between direct inflow, direct outflow, 
indirect inflow, and indirect outflow, and with different dollar vol- 
umes of each type of interstate flow prescribed for different types of 
business. 


PRESENT BOARD JURISDICTIONAL STANDARDS COMPLEX AND INDEFINITE 


As stated in the Library of Congress study already referred to— 
page 30— 

* * * even the Board experts cannot agree on the boundaries of Board jurisdic- 
tion under the present standards * * *. 

If anyone doubts this is so, we suggest that they read the Library 
of Congress discussion of the Board’s current stand: ards—pages 10- 
27—or examine the Board’s own summary of those standards in its 

19th annual report, 1954, pages 2-5 

As long as the Federal Hoard makes use of jurisdictional stand- 
ards of the present sort, it is thus hardly feasible, in the absence of 
an actual Board ruling on the particular case, for the parties or a 
State board or court to proceed on the basis of their own guess as to 
whether the Federal Board would or would not take jurisdiction. 

Each State board or court would have to take evidence on the na- 
ture of the employer’s business, its direct and indirect interstate inflow 
and outflow, and examine and interpret the Federal Board’s stand- 
ards and the other rules and policies it employs in determining 
whether to assert jurisdiction. 

Either chaos would result or a heavy burden would be thrown on 
the United States Supreme Court of resolving the inevitable conflicts 
and inconsistencies. 

Here is how the matter was put by a State court trial judge, in 
Universal Car Co. v. Association of Machinists (35 L. R. R. M. 2087, 
2098—Cir., Mich. 1954) : : 


If the jurisdiction of the State courts is to depend—not upon the act of 
Congress and the actual jurisdiction of the NLRB—but upon the day-to-day or 
month-to-month discretionary exercise of jurisdiction by the Board, dependent 
upon changing budgetary conditions or upon its economic, social, or political 
views at the moment, then neither the courts nor the litigants can know with 
any certainty where jurisdiction lies, nor the litigants can know with any 
certainty where jurisdiction lies, nor whether in a given case jurisdiction ex- 
isting at the time of its commencement will continue until ts final decsion. 
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ADMINISTRATION PROPOSALS UNWORKABLE 


The alternative under this proposal, that the parties be free to re- 
sort to State agencies or courts in any case after the Federal Board 
declines to act, is, we think, likewise unworkable. 

The considerations against this proposal were stated in the 1954 
Senate committee minority report, as follows, page 15: 

The procedure proposed is not satisfactory for at least two reasons: 

1. The parties should know in advance whether their dispute is going to be 
decided under Federal law or State law. In no single case does a State labor 
relations law contain the same provisions as Taft-Hartley. If the parties do 
not know in advance what law governs their dispute, they cannot know how 
they must act in order to act lawfully. 

2. The procedure proposed by the majority would make for delay. 
Every case would have to be taken before the Federal Board first, for 
it to decide whether or not to take jurisdiction. That might take 
months or even years. Then, if the Federal Board declined to act, it 
would be necessary to start over before the State boards or courts. 

Let us illustrate how this would work. Suppose a union is con- 
templating striking a construction project. Wages and prices are 
rising, the existing contract is running out, and the construction 
project will not last much longer. Hence the union wants to strike 
immediately without giving the 60-day notice which is required by the 
Federal act but not by the State law. 

Let us suppose the union goes ahead and strikes when the contract 
runs out, without giving the 60-day notice. 

The employer can then file a charge with the NLRB. The Board 
will decide whether or not, in its discretion, to take the case. If it 
takes the case, the union will be adjudged to have been guilty of an 
unfair labor practice and its members will have forfeited their rights 
as employees under the act. 

If, on the other hand, the Federal Board declines to take the case, 
the employer may resort to a State board or court. However, the 
union will not have violated any State law, so this resort will be 
without avail. 

And if the same question comes up again later, the parties must 
again go through the same rigamarole. ; is 

All I have just read is a quote from the Senate committee minority 
report, 1954. It will be noted that the first of these points, that the 

arties should know in advance whether their conduct is going to be 
judged under Federal or State law, argues not only against this par- 
ticular proposal but against any proposal which involves letting the 
Federal Board, and not the statute itself, decide whether Federal 
law applies. 


STATE AGENCIES TO APPLY FEDERAL LAW IN AREAS WHERE NLRB DOES NOT 
EXERCISE JURISDICTION 


A variation on this proposal to let the States handle cases within 
the jurisdiction of the Federal Board which that Board will not 
handle was offered by Professor Cox and Mr. Benetar. That varia- 
tion is to let the States handle these matters, but on condition that 
the State boards or courts apply the Federal law. 

This variation would meet our principal substantive objection to 
the proposal that it would operate against the interests of workers 


we 
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and unions in some 36 States. It would likewise meet the point made 
in the 1954 minority report, quoted above, that the parties are entitled 
to know in advance by what law the permissibility of their conduct 
is to be judged. 

This variation is itself, however, subject to various objections. 
The substantive provisions of the Federal act are closely interrelated 
with its representation provisions—the procedures it established for 
determining whether a majority of the employees in a unit wish to 
be represented by a union, and what union. What then is to happen 
in the 36 States that have no election machinery ¢ 


THE MIAMI HOTEL CASE 


The difficulties that could arise in actual practice are illustrated by 
the recent dispute between the Hotel and Restaurant Employees and 
Bartenders’ International Union and the Miami Beach hotels. 

In 1955 the union petitioned the National Labor Relations Board 
for an election among the employees of all members of the Miami 
Beach Hotel Association. By a vote of 3 to 2 the Board dismissed 
the case, in line with its long-established Board policy of refusing 
to assert jurisdiction over hotels. Hotel Members of Miami Beach 
Hotel Association (36 L. R. R. M. 1447). 

Various hotels then secured injunctions in the Florida State courts 
against union picketing. In these State court proceedings the ques- 
tion whether the union represents a majority of the employees has 
been in issue, but no State machinery exists for resolving the 
question. 

At one stage a chancellor did appoint a commissioner to conduct 
an election by secret ballot to determine whether the union repre- 
sented a majority of the employees, but the Florida Supreme Court 
reversed, declaring that the chancellor’s action “has no precedent.” 
Thomas Jefferson, Inc., v. Hotel Employees (84 So. 2n 583, 37 
L. R. R. M. 2338—Fla. 1956). 


EXPERT HANDLING NEEDED TO ADMINISTER TAFT-HARTLEY ACT 


Again, it may be questioned whether it is really practicable for the 
trial judges of 36 States to undertake to interpret so complex and 
specialized a law as the Natioal Labor Relations Act. The admin- 
istration of that act was placed in a single Federal Board rather 
than in the Federal district courts upon the assumption that expert 
handling was required. 

If its interpretation were now relegated to the States, obviously 
the widest conceivable diversity would develop, unless the Supreme 
Court undertook to review numerous State decisions to maintain uni- 
formity. That in turn might overtax the Supreme Court. 

With all deference to Professor Cox, we submit that his suggestion, 
which was given extemporaneously in answer to questioning, evidently 
has not been thoroughly thought through. 

I apologize to the subcommittee for having devoted so much time 
to this question of the “no man’s land” and for having treated it so 
technically. However, the issue is both important and technical. 
And though I have treated it at some length, I nevertheless have not 
covered several of the proposals with respect to the handling of the 
“no man’s land” which have been advanced from time to time. 
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THE STRIKE VOTE 


This country has had considerable experience with strike votes. 
That experience demonstrates that these votes are at best useless, in 
that they do not appreciably reduce strikes. In the opinion of many 
authorities, indeed past experience with strike votes indicates that 
they do definite harm, in worsening the relationship between the par- 
ties and making peaceful settlement of the issues more difficult. Also, 
these elections, like other elections, are expensive. 

Let us look at some of this past experience. 


STRIKE VOTE EXPERIENCE UNDER SMITH-CONNALLY 


The Smith-Connally Act, passed in 1943, required unions to give 
notice 30 days in advance of striking at any plant operated by a war 
contractor. During the 30-day period the NLRB was required to 
take a secret ballot to determine whether or not the employees “will 
permit any such interruption of war production.” 

While this act was in effect 2,168 polls, involving 26,360 employers, 
were taken by the Government; 2,923,655 workers were eligible to 
vote in these polls. Of this number only 332,874 voted against strik- 
ing; 1,593,937 voted to strike. Out of a total of 2,168 polls, 1,850 went 
in favor of striking and 318 against striking, sacra to 59 polls in 
which no votes were cast—presumably because the dispute had been 
settled—and 28 polls which resulted in a tie vote. These figures are 
taken from the Eleventh, 1946, Annual Report of the National Labor 
Relations Board, page 91. 

It will be noted that these polls were heavily weighted against a 
strike authorization, both by the wartime situation itself and the 
actual wording of the ballots. Nevertheless, they overwhelmingly re- 
sulted in favor of strike authorization. The Appropriations act for 
the NLRB for 1945 prohibited any further expenditure of funds to 
conduct strike votes, in spite of the fact that the Smith-Connally Act 
requiring such votes was still in effect. 


FINAL OFFER VOTE UNDER EMERGENCY DISPUTES 


The only other recent experience with government conducted strike 
votes is under the Taft-Hartley Act. The “national emergency dis- 
utes” sections of that law provide for a “final offer” ballot conducted 
y the NLRB. The employees involved in the national emergency 
dispute are given their choice of accepting or rejecting the “last offer” 
of theiremployer. Every poll taken under this provision has resulted 
in support of the union’s position. 
Thus, past experience in this country likewise illustrates that at 
best strike votes are largely useless, as well as costly. 


STRIKE VOTE HARMFUL 


However, many authorities in the field of labor-management rela- 
tions think the strike vote not only useless but actually harmful. 
Thus, Cyrus Ching, former director of the Federal Mediation and 
Conciliation Service, said of “last offer” ballots under Taft-Hartley, 
that they “do nothing to promote the settlement of a dispute. To 
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the contrary, they are a disrupting influence on collective bargaining 
and mediation.’ ‘1948 Annual Report, Federal Mediation and Con- 
ciliation Service. 

In a standard textbook on Government and collective bargaining 
Prof. Fred Witney says the strike-vote-election procedure “stands as 
a substantial threat to industrial peace. Strike-vote elections during 
World War II undoubtedly caused more strikes than would have 
occurred in their absence.”—Witney: Government and Collective 
Bargaining, Lippincott, page 529. 

According to our own observations, these authorities are absolutely 
correct in concluding that Government-conducted strike votes actu- 
ally tend to promote strikes and to worsen collective bargaining rela- 
tionships. 

At the very time when they should be engaged in an allout effort 
to settle the dispute—and anyone familiar with collective bargaining 
knows that many disputes are settled shortly before the strike is 
scheduled to begin—the officers of the union, and very likely the em- 
ployer also, are embroiled with the strike poll, instead of meeting 
with each other. 





STRIKE VOTE IRRITATES LABOR-MANAGEMENT RELATIONS 


There is also danger that the oratory which the taking of a strike 
vote by the Government invites may exacerbate relations between the 
parties. In such a vote the workers are in effect being invited to 
repudiate their elected leaders and accept management’s offer—and 
an appeal of that sort is always likely to heighten animosities. Fur- 
ther, a Government-conducted strike vote tends to freeze the position 
of the parties and makes compromise more difficult. 

All of these considerations are well understood by persons familiar 
with collective bargaining. Indeed, I will venture the statement that 
few if any disinterested experts in the field of labor relations regard 
a Government-conducted strike vote as a worthwhile device 

I note, for example, that in his testimony before this subcommittee, 
Professor Cox devoted one sentence of his prepared 58-page statement 
to the subject. The sentence reads—page 43 : 


ORR 


The fallacies of strike votes have been discussed too often for further comment. 
I stress this because the strike vote has been advocated before this 


subcommittee by a number of persons who are either ill informed, or 
basically hostile to the idea of trade unions at all, or both. 
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OPPOSES STRIKE-VOTE PROPOSALS BEFORE SUBCOMMITTEE 


: I note, for example, that Senator Knowland’s proposal on this sub- 
S. 3068, section 405—calls, among other things, for a 30-day 
Ricilbe notice to the employer and to the labor board—in obvious ig- 
norance of the fact that Taft-Hartley already calls for a 60- day 
strike notice to the employer and a 30- day notice to the Federal and 
State conciliation services. 

The informed and disinterested authorities on labor relations, on the 
other hand, and those persons in management who have had some 
experience with the strike vote and know its futility, have, on the other 
hand, not bothered to testify on this subject, probably because, like 
Professor Cox, they do not regard a strike-vote proposal seriously. 











1340 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


The strike-vote proposal emanates rather from those who basically 
do not accept unions at all, and who cherish the illusion, contradicted 


by past experience, that union leaders are likely to call strikes against 
the will of their membership. 


UNION LEADERS TRY TO AVOID STRIKES 


Obviously, however, a union leader who calls a strike against the 
desires of his members will have a very short career. As commonsense 
would suggest, union leaders in fact take pains to ascertain the desires 
of the members before any strike is called. Not only are their own 
careers at stake on the issue, but it is self-evident that for a strike to 
succeed it must have not merely the support of a bare majority of those 
affected but must have overwhelming support. 


MANY UNIONS CONDUCT STRIKE VOTES 


Many unions do themselves conduct strike votes among their mem- 
bers; for a strike vote conducted by a union of its own free will is not 
necessarily subject to the same disadvantages as a Government- 
directed poll. 

In a union-conducted vote, the workers are not being asked to choose 
between their union and their employer, or to repudiate their leaders, 
but simply to decide whether to accept the employer’s offer. 

Hence these polls have no such tendency to arouse emotions, or 
freeze positions, as do Government-ordered polls. However, while 
union-run strike votes are quite feasible if the union membership is 
smal] and not to widely dispersed, that is not always the case. 

If, as in the steel industry, a single corporation has hundreds of 
thousands of employees dispersed widely around the Nation, it may 
not be feasible for the union to conduct a strike vote. In such a situa- 
tion the decision whether to strike may be made, as it in fact is in the 
Steelworkers Union, by a wage policy committee elected for this pur- 
pose from the local unions in the various plants. 

The Steelworkers, it may be noted, are in this respect following 
the precedent set by the United States itself. Under our Constitution 
it is Congress which determines whether to declare war, and proposals 
which have from time to time been put forward for a nationwide 
referendum before war may be declared have always been rejected— 
by the Congress—as impracticable. 

Whatever method a particular union may employ for determining 
the desires of its members, the subcommittee may be quite sure that 
all unions do exercise extreme care that the desires of the membership 
be fully known. 


OTHER TAFT-HARTLEY REVISIONS 


As I said earlier, although we believe that general revision of the 
Taft-Hartley Act is overdue, we also appreciate the considerations 
which have led the subcommittee to conclude that this is not the oc- 
easion for it. We have accordingly confined our discussion of Taft- 
Hartley to the particular subjects which the subcommittee has indi- 
cated it is actively considering. 

We think that there is sufficient measure of agreement with regard 
to some of these items so that the subcommittee can act on them with- 
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out endangering its major objective of legislation to meet the corrup- 
tion and racketeering and other malpractices disclosed by the select 
committee. The Taft-Hartley changes on which we think legislation 
feasible at this time are the building and construction trades amend- 
ments, establishing the right of economic strikers to vote, and repeal 
of the non-Communist affidavit. 

As respects the “no man’s land,” while there is agreement that some 
legislation is needed, there is no consensus as to what form it should 

e, and the complexity of the subject is likewise a barrier to action 
on it at this time. We rather doubt that it is desirable for the sub- 
committee to act on it without more intensive examination. 

As far as proposals for a strike vote are concerned, we think that 
the subcommittee should reject them as without merit. 

Despite the subcommittee’s expressed desire that its hearings be 
restricted, as noted above, various witnesses before it have in fact dealt 
with numerous other subjects. I would like to say a word about two 
of these subjects, the secondary boycott and organizational and rec- 
ognition picketing. 

SECONDARY BOYCOTT 


As respects the secondary boycott, I testified extensively on that 
subject on behalf of the AFL before the Senate and House Labor 
Committees in 1953 and 1954, as did Walter Reuther on behalf of 
the CIO. 

As we there developed at length, we think that the Taft-Hartley 
Act’s present rather blanket prohibitions against secondary boycotts 
should be considerably liberalized. Further, the one-sided provision 
for mandatory injunctions against unions in secondary boycott cases 
is one of the most inequitable provisions in the Taft-Hartley Act. I 
need hardly tell you that we feel that this one-sided preferential 
handling of secondary boycott cases against unions should be elimi- 
nated. 

Thus, our omission to go into this matter of the secondary boycott 
does not mean we are at all satisfied with the law’s present provisions. 
We have refrained from going into it simply because we are aware that 
this is a highly complex and controversial subject, and that for the 
subcommittee to enter upon it would endanger its major objective of 
devising corruption legislation. 

For that reason, we urge that the committee reject all of the various 
proposals for making the act’s secondary boycott provisions even more 
restrictive, quite apart from the merit or lack of merit of those pro- 
posals. Needless to say, we are likewise of the view that they have no 
merit. 

ORGANIZATIONAL PICKETING 


Most of the proposals which have been made to this subcommittee 
that the Taft-Hartley Act be amended to bar or restrict recognition 
and organizational picketing are new, so that we have not dealt with 
them during prior hearings on the Taft-Hartley Act. I do not pro- 
pose to deal with them at any length now. 

if the subcommittee is really disposed to go into this complex and 
controversial matter, it would in our view be advisable for it to con- 
siderably extend these hearings in order to secure expert and disin- 
terested testimony on the various ramifications on the subject. Cer- 
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tainly the rather general hearings thus far conducted have not afforded 
the committee any sufficient background of information for legislat- 
ing on these issues. 

1 will, however, indicate very briefly some of the aspects of this 
problem of organizational and recognition picketing which we think 
should be given consideration in any “future evaluation of the problem. 
I will at the same time indicate why we in the labor movement will be 
compelled, to the utmost of our ability, to oppose any measure which 
seeks to prohibit or restrict organizational and recognition picketing: 


“PEACEFUL PICKETING—WORKINGMAN 8S MEANS OF COM MUNICATION” 


1. As the Supreme Court said in Milk Wagon Drivers Union v. 
Meadomoor Dairies (312 U.S. 287, 293, 61S. Ct. 552, 553), “Peaceful 
picketing is the workingman’s means of communication.” It is the 
natural way for workers to publicize the facts of the labor dispute. 
Picketing does not require heavy financial outlay, usually only a sign 
or placard or banner, and the pickets’ contribution of their own time. 

It is the means by which workers can most easily reach those who 
may be in a position to give them support—the employees and the 
customers of the enterprise involved. 

2. There are many situations in which picketing is the only practical 
means by which workers seeking to organize can appeal to their fel- 
low workers. Department store operators, for example, are per- 
mitted by Labor Board doctrine to bar union solicitation on the selling 
floor, and access to the work areas of many factories is restricted. 

3. In some situations such as the construction trades the Board will 
not conduct elections at all; and in other situations, such as seasonal 
industries, the delays in securing a Board election render them im- 
practicable as a means of securing recognition. Here, too, organiza- 
tional and recognition picketing may be the only recourse of workers 

seeking to organize. 

4. The issue of or ganizational and recognition picketing cannot be 
considered in isolation from the rest of the act and its administration 
by the National Labor Relations Board. For example, the provision 
of the act barring economic strikers from voting rigs any election 
during a strike against the union; and that has a ‘beari ing, obv iously, 
on the equity of proposals to bar picketing after the loss of an election 
by a union. 

FREE SPEECH AND COERCION 


Even if that provision were eliminated, there remain numerous 
other aspects of the act or of its administration by the Board that 
should be considered in determining the equity of this particular pro- 
posal. Thus, the Board has ruled that it is permissible for an em- 
ployer to say during an election campaign that if the union wins the 
company would be forced to move the plant. 

This, the Board said, was merely a prophecy and not a threat. 

A statement by a company lawyer that the company will not recog- 
nize the union even if it wins the election has been held by the Board 
to be simply a legitimate expression of the employer’s legal position. 

The Board likewise upholds the right of the employer to engage in 
violent racist propaganda against unions; and holds that employ ers 
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may brainwash a captive audience of employees by forcing them to 
listen to antiunion propaganda. 

This is the general context in which Labor Board elections are con- 
ducted; and we submit that a union’s loss of an election in this con- 
text is no proper ground for barring it from continuing its organiza- 
tional campaign through picketing, or from appe aling by picketing 
to customers not to patronize the nonunion shop. 

Sometimes employers engage in conduct during an election which 

even the Labor Board regards as Improper; and if that happens the 
Board will ultimately set aside the election. 

As the subcommittee has discovered, however, the mills of the 
Board grind slowly, and is the union in the meantime to be barred 
from picketing following its loss of the election’? If so, employers 
are invited to engage in any sort of election misconduct that will be 
effective to defeat the union. 


JURISDICTIONAL DISPUTES 


The present act contains a provision barring a union from 
pi chotian for ay nition when another union has been certified— 
section 8 (b) ( (ec). One provision of the administration bill in- 
troduced by eas Smith—S. 3099—would extend this ban to any 
situation “where the employer has recognized in accordance with this 
act, any other labor organization and a question concerning represen- 
tation may not appropriately be raised”—section 4. This proposal 
would, in other words, extend the ban on picketing in any situation 
where an employer has lawfully under the act entered into a collec- 
tive bargaining agreement with another union. 

On its face this is a fair proposal. At one time we unquestionably 
would have supported it. In fact, we did support it, for the Thomas- 
Lesinski bill—S. 249, 81st Congress, 1st session—which was supported 
by both the AF L and the C 10, contained such a provision, 

Further, the proposal in substance parallels the requirement in the 
AFL-CIO constitution—article II, section 8— 
that each affiliate shall respect the established bargaining relationships of every 


other affiliate and that each affiliate shall refrain from raiding the established 
bargaining relationship of any other affiliate. 





Lately, however, we have come to have doubts with regard to even 
this most reasonable of the proposals to restrict organizational or rec- 
ognition picketing. For, as it must by apparent “to the members of 
the subcommittee who have closely followed the hearings of the Select 
Committee, the National Labor Relations Board cannot at all be re- 
lied on to detect and strike down a collusive sweetheart agreement 
which an employer enters into with unscrupulous officials of one union 
in order to bar another perhaps more militant union. 


1 REP SER NRRL $a EN IT 


“SWEETHEART CONTRACTS 


The Select Committee has gone into a number of cases of this sort, 
and in case after case the union which was the victim of the “sweet- 
heart” deal appealed in vain to the National Labor Relations Board. 

Further, even if the Board were more effective than it has proved 
to be at detecting these collusive arrangements, its procedures are too 
slow to afford relief. 
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ORGANIZATIONAL PICKETING INVOLVES FREE SPEECH 


Many of the proposals which have been put before the subcommit- 
tee ignore the fact that the Supreme Court has held that organiza- 
tional picketing, including “stranger” picketing, involves an element 
of free speech protected by the ist and 14th amendments of the United 
States Constitution. In AFL vy. Swing (312 U.S. 321), the Court de- 
clared as follows: 

A State cannot exclude workingmen from peacefully exercizing the right of 
free communication by drawing the circle of economic competition between em- 
ployers and workers so small as to contain only an employer and those directly 
employed by him. The interdependence of economic interest of all engaged in 
the same industry has become a commonplace (American Foundries v. Tri-City 
Council, 257 U. 8. 184, 209, 42 8. Ct. 72, 78). The right of free communication 
eannot therefore be mutilated by denying it to workers in a dispute with an 
employer, even though they are not in his employ. 

This doctrine was reaffirmed in Bakery and Pastry Drivers, Ete. 
v. Wohl (315 U. S. 769). Only a few days ago the Supreme Court 
reversed per curiam a State restriction on picketing, holding that it 
violated the constitutional guaranties of the Ist and 14th amendments. 
Teamsters Union vy. Newell—No. 847, October term 1957, decided 
April 28, 1958. 


ABUSE OF PICKETING IS SUBJECT TO PROSECUTION 


We do not by the foregoing mean to suggest that picketing is not 
sometimes abused. We are aware, and the hearings of the select 
committee have brought out, that racketeers operating as union offi- 
cials sometimes use a picket line or the threat of a picket line simply 
to extort money for themselves. Activities of this sort are criminal 
extortion both under the Federal Hobbs Act and under State law, 
however, and should be prosecuted as such. 

We believe that vigorous and competent prosecuting attorneys can 
adequately deal with these offenses; and there have in fact been a con- 
siderable number of criminal convictions in these cases in New York 
City in recent months. Certainly this particular criminal abuse of 
picketing is no justification for any of the broad-scale proposals to 
restrict it which have been put before this subcommittee. 

In concluding my discussion on this point, I wish to stress again 
to the subcommittee that no right is more important to workers than 
the right to picket. Any attack upon that right—as distinguished 
from punishing the abuses of it that sometimes occur—is an attack 
upon the right of workers to organize. We must and we will resist 
any such attack to the best of our ability. 


AFL-CIO ATTITUDE TOWARD UNION CORRUPTION 


Before concluding, Mr. Chairman, I want to sum up the attitude of 
the trade-union movement toward the entire question of corruption 
and racketeering. I do not intend to burden the record unduly and 
so I will endeavor not to repeat what I said when I testified on March 
27 or in my earlier testimony this morning . 

The American Federation of Labor and Congress of Industrial 
Organizations is dedicated to the complete eradication of every ves- 
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tige of corruption and racketeering from the American trade-union 
movement. 

It is our sincere belief that trade unions exist solely as instruments 
to serve the working men and women of this Nation. They cannot 
serve them unless they are clean, free, and democratic. 

To achieve those goals, the AFL-CIO has adopted six codes of 
ethical practice. These codes have been confirmed and adopted by the 
highest governing body of the American trade-union movement—the 
biennial convention of the AFL-CIO. 

To implement that convention action, the executive council of the 
AFL-CIO, on February 7 of this year, unanimously directed and 
required that all affiliates of the AFL-CIO comply with the provisions 
of these codes promptly with the only permissible delay being in 
cases where compliance required alteration of a union’s constitution 
by convention action. 

The steps which the AFL-CIO has taken to date and our insist- 
ence upon total compliance with the codes already adopted is, I sub- 
mit, proof positive that the AFL-CIO is genuinely determined to 
eradicate every manifestation of dishonesty and undemocratic prac- 
tices from the ranks of organized labor. 

It is against that background and in keeping with this philosophy 
that I have testified here today. In order that there be no misunder- 
standing of our position, let me sum it up this way: 


AFL-CIO FAVORS LEGISLATION WHICH WOULD AID IT TO COMBAT 
CORRUPTION 


The AFL-CIO is in favor of, is committed to, and will support 
without reservation every piece of necessary and adequate legislation 
that will help the legitimate trade-union movement combat corrup- 
tion, communism, and racketeering. 

On the other hand, Mr. Chairman and gentlemen, the AFL-CIO is 
opposed to and will fight any piece of legislation which, under the 
guise of meeting the above-stated test, in reality has as its purpose 
the weakening or the destruction of either trade unions or the process 
of free collective bargaining. 

Now it seems to use that the members of this subcommittee bear 
an especially heavy responsibility and I am so bold as to mention it 
because it is comparable to the responsibility that the officers of the 
AFL-CIO have assumed in this field. 

It is a responsibility that the business lobbyists who have appeared 
here advocating union-busting legislation would have this subeommit- 
tee ignore. 

Simply stated, that responsibility is to take every possible precau- 
tion against playing into the hands of the very forces of corruption 
which, I am confident, this committee detests as much as we do. 

How could this happen? It could happen if the subcommittee 
should, as we are confident it will not, report a bill which the trade- 
union movement would be compelled to oppose, instead of support. 

Now we do not believe the subcommittee will report a legislative 
proposal which we would be forced to oppose, but, if that were to 
happen, our campaign to keep the labor movement clean would suffer 
untold damage. 
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There is legislation that is necessary and desirable if we are to be 
aided in this effort. The whole concept of the goldfish bow] is calcu- 
lated to end corruption because crooks cannot operate in public. 

But suppose the Congress were in effect to say to the trade-union 
movement: 

To get the legislation you need, you must also accept, in the same package, 
legislation which you know in your hearts to be harmful to the labor movement 
and destructive of true democracy. 

Thus confronted, the AFL-CIO would be forced to oppose such 
a package. 

If we were forced to that decision, I contend that it is the crooks 
who will benefit. 

Our fight has been against the crooks and the racketeers. That, I 
trust, is your fight, too. I trust you will not be misled by the propa- 
gandists who have appeared here with cynical propositions, who 
would use the labor movement’s hour of trial for their own nefarious 
purposes or by those who would subvert the legislative process to 
cheap political ends. 


FIVE GUIDELINES FOR LEGISLATION 


In writing legislation, I urge the members of this committee to keep 
in mind these five points I cited in my testimony of March 27: 

1. The great majority of the trade-union movement and of its 
leaders are not crooks. 

2. The majority must not be punished because of the sins of the few. 

3. It would be criminal to adopt law which would punish those who 
are the victims of the crooks by stripping their unions of their rights 
and powers. 

4. The self-regulatory steps which the AFL-CIO has taken and is 
continuing to take will, in the long run, prove far more effective than 
some of the legislation already proposed by those who do not under- 
stand the problems of workers or the operations of a trade union or 
even the temptations of the market place. 

5. Finally, that for every crooked trade-union leader engaged in 
the unsavory task of “selling out” the workers, there is at least one 
crooked businessman. We urge that you move against the crooks, 
both in business and in labor. 

It is possible to adhere to these guidelines and at the same time 
write meaningful, purposeful legislation which will aid, not hamper, 
the trade-union movement in its cleanup campaign. That is the kind 
of legislation I have already suggested. 

There has been a tendency on the part of much of the press to pic- 
ture the trade-union movement as opposed to any and all proposals 
on this subject. 

That is not true. 

In order to make that fact crystal clear, gentlemen, T have tabu- 
lated the legislative proposals which we have made. 


SUMMARY OF LEGISLATION AFL—CIO SUPPORTS 


These proposals, submitting our suggestions for revisions of the 
Taft-Hartley Act which I have already summarized, are: 
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FINANCIAL REPORTING AND COMPLIANCE 


1. Enactment of the Douglas-Kennedy-Ives bill, S. 2888, for full 
disclosure of the finances of health, welfare, and pension benefit plans. 

2. Public annual financial reports by all unions other than small 
local unions. 

8. Public annual financial reports by all unions other than small 
local unions. 

4. Public annual reports by employers on their financial disburse- 
ments in the field of labor relations. 

5. Public reporting by labor relations consultants of their receipts 
and disbursements. 

6. The Department of Labor should be given authority to examine 
the financial records of unions, employers, and labor relations con- 
sultants, to check the accuracy of their public financial reports. 

7. A willful misrepresentation in any of these financial reports or 
a willful failure to file a required report should be criminally pun- 
ishable. 

8. The Secretary of Labor should be authorized to sue in the Fed- 
eral courts to compel compliance with these financial reporting 
requirements. 


EMPLOYER MALPRACTICES PUNISHABLE AS MISDEMEANORS 


9. We suggest that certain employer malpractices in the labor rela- 
tions field be made punishable as misdemeanors under Federal law, 
such as (a) payments to employee committees or employees to dis- 
courage unionization, (>) use of labor spies, (¢) hiring of detectives 
to inv restigate union or Government officials, and (d) the commission 

of acts of violence with intention of attributing them to unions. 


PUBLIC REPORTS OF TRUSTEESHIPS 


0. We suggest that any international union establishing a trustee- 
ship over one of its locals be required to make a public report, stating 
(a) the name of each subordinate body in trusteeship, () the date 
on which the trusteeship was established, (c) the reason for establish- 
ing the trusteeship, and (d) whether the votes of the body in trustee- 
ship were cast in union elections. 

11. The Labor Department should be given the power to investi- 
gate the truth or falsity of union reports as to trusteeships. 

12. We propose also that a willfully false statement in a trustee- 
ship report or a willful failure to file such a report be made criminal. 

13. While urging that public reporting of trusteeships be tried, we 
state that if disclosure proves inadequate to stop abuses we will be 
prepared to join in advocating such further legislation as may be 
necessary. 


EMBEZZLEMENT OF NATIONAL UNIONS AND CORPORATIONS A FEDERAL 
CRIME 


14. We suggest that the embezzlement of assets of national and 
international unions and of corporations engaged in interstate com- 
merce be made a Federal crime. 
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15. We propose that it likewise be made a Federal crime to make 
a false entry in any books or records required to be kept by a union 
or corporation with intent to injure or defraud the union or its mem- 
bers or the corporation or its stockholders or with intent to mislead 
any Government agency authorized to examine such books or records. 


GIVING OR RECEIVING BRIBES 


16. We urge that section 302 of the present Taft-Hartley Act be 
broadened to make it criminal for an employer to bribe an officer or 
representative of any union or for any union officer or representative 
to receive such a bribe regardless of whether his union represents that 
particular employer’s employees. 


SELF-REGULATION OF UNION ELECTIONS 


17. As respects union elections, we stress the desirability of encour- 
aging self-regulation by the labor movement; and urge that any Fed- 
eral standards which may be devised take full account of the varie- 

ted nature of the tens of thousands of labor unions within the United 
States and of the varied election practices which they have developed 
to meet the traditions, needs, and desires of their membership. 

That, in summary, gentlemen, is the legislation which the AFL— 
CIO proposes the Congress of the United States adopt. 

It wi:l aid in achieving the clean and democratic trade-union move- 
ment to which we are dedicated. It does not sacrifice the freedom 
which we insist is the heritage and the right of any group of citizens 
in a democracy. 

We in the AFL-CIO hope you will recommend it for adoption. 

Thank you for this opportunity of appearing once again on this 
vital matter, and for the opportunity of expressing the views of the 
AFL-CIO. 


ELECTION EVERY 4 YEARS 


Senator Kennepy. Thank you, Mr. Meany. I think that is an ex- 
cellent and very positive statement. 

I have one question. On the question of whether there should be a 
convention every 4 years, in some of the recommendations for legisla- 
tive action in the field of elections, that period has also been used, but 
T do know that some of your unions have conventions every 5 years. 
What is going to be the action as far as the ethical practices committee 
is concernel? Are you going to give the unions time to change their 
constitutions? What is your explanation on that? 

Mr. Meany. Frankly, I do not know what we are going todo. We 
have considered it. I know this, I know that in cases where unions 
have more than a 4-year term, we naturally will not do anything until 
the union has a convention. But there is very serious consideration 
being given to the question of whether that should be extended to 5 
years because that would eliminate, from a practical point of view, 
the only cases that present a problem. 

My own union meets every 5 years. That has nothing to do with 
corruption or bad practice. It has to do with a practical problem 
which developed over the years, a problem of financing the cost of a 
convention which runs into millions of dollars. 
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In order not to eliminate some of the traditional features of our 
convention, they changed the time for holding the convention, first, 
from every 2 years to every 3 years, and then to 4 years, and finally, 
to 5 years. 

This, as I said, had nothing to do with retaining officers for a longer 
period of time. It was a very practical question ‘of financi ing. 

If faced with an ultimatum on the question of the policy of the 
AFL-CIO I have not the slightest doubt what that union would do. 
They would change their constitution. But as I say, there is very 
serious consideration, at least in my mind and I am sure in those of 
some of the members of the AFL-CIO council, that in order to meet 
this problem of this union and a few more, we might just change that 
to 5 years. 

Senator Kennepy. I wonder if it would be possible for members of 
your staff to provide us with a list of unions which have conventions 
less often than every 4 years? 

Mr. Meany. Yes, we can do that. 

(Material requested follows :) 


AMERICAN FEDERATION OF LABOR AND CONGRESS OF 
INDUSTRIAL ORGANIZATIONS, 
Washington D. C., May 29, 1958. 
Hon. JoHN F. KENNEDY, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR KENNEDY: During my appearance before the Subcommittee on 
Labor on May 22, you requested me to give you information on AFL-CIO affiliated 
unions which have constitutional requirements for conventions less often than 
every 4 years. 

Attached to this letter is a list of those unions. You will notice that several 
unions have conventions only when called for by a membership referendum. 
You will further note that these unions have relatively small memberships, so 
that the intent is probably to save money. 

The Associated Actors and Artistes of America is a federated union composed 
of several smaller craft unions called branches. Most of these hold conventions 
or “annual meetings,” often in the localities where the bulk of their membership 
lives. For example, Actors’ Equity meets, constitutionally, in the Borough of 
Manhattan. The annual meetings of the Screen Actors’ and Screen Extras’ 

yuilds are held, constitutionally, in the county of Los Angeles. These “branches” 

in turn elect three members each to the international board of the Actors and 
Artistes. The international board then elects the international officers. Typi- 
eally, the “annual meeting” may be attended by all members, rather than by 
delegates. 

The Window Glass Cutters League has no convention, but the president and 
secretary-treasurer are elected biennially by membership referendum. The ex- 
ecutive board, which is the governing body and which meets at least three times 
a year, is composed of one member elected by each local union. There are 12 
local unions in the Window Glass Cutters. 

We have no current information on the practices of the Mechanics Educational 
Society of North America. 

Sincerely yours, 
GEORGE MEANY, President. 


25738-—5&—— 86 
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AFL-CIO national and international unions who do not hold conventions at least 
once every 4 years 


Name of union | Membership| Convention 


| 
| 
4 
_| 





38, 246 | None. 


10,000 | Every 5 years. 


Actors and Artistes of America: Associated _-- 
Asbestos Workers; International Association of Heat and Frost Insulators 





Barbers, Hairdressers, Cosmetologists, and Proprietors International Union | 72, 000 | Do. 
of America. 
Broom and Whisk Makers Union, International_-_.................-.------ | 380 | Determined by 
| membership 
| referendum. 
Building Service Employees International i i ie iden ee animwanly 230,000 | Every 5 years 
Elevator Constructors, International Union---__-_....-_-...-.--.------.-- 9, 240 | Do. 
Firemen and Oilers, International Brotherhood -----._..--.......----- ---| 50, 000 | Do. 
Garment Workers of America, United State ee he te eae eere cnet ede a 40, 000 Do. 
Glass Cutters’ League of America; ee a oa cana af 1,600 | None. 
Granite Cutters’ International Association of America______- See oa 4,000 | Determined by 
| membership 
j referendum. 
Hod —— Building and Common Laborers Union of America, Inter- | 465, 923 | Every 5 years. 
nationa | 
Mechanics Educational] Society of America : ei eagebecmeleneant 49, 423 ar et be Nears eel 
Painters, Decorators, and Paperhangers of eee sme, oe a 217, 000 Do. 
Pattern Makers ON ES eee ee ee 15,000 | Determined by 
| membership 
| referendum. 
Plumbing and Pipe Fitting Industry of United States and Canada; United | 243,763 | Every 5 years. 
Association of Journeymen and Apprentices. | 
wr auee of United States and Canada; International Unicn of Doll | 17, 000 | Do. 
an 





ADDITIONAL FUNDS NEEDED TO BROADEN BOARD JURISDICTION 


Senator Kennepy. I am glad that you devoted some time to this 
question of “no man’s land,” because I think that is one of the most 
difficult before us. 

Mr. Meany. That is a very difficult problem. Frankly, we are not 
sure that we have the answer, but we certainly know that it is a prob- 
lem that needs to be answered. 

Senator Kennepy. One of the proposals made has been more or 
less along the lines that you have suggested, to give the Board addi- 
tional funds and require it to assert ‘jurisdiction. 

The other might be to give the States jurisdiction. There are 12 
States with labor relations acts. No one really knows what kind of 
litigation is in this “no man’s land”, with certainty. 

Some think we ought to try to experiment and give the National 
Labor Relations Board the power to cede jurisdiction to those States 
which have boards, and then in those States which do not have boards, 
every 2 years, to make a judgment of what the situation is. 

There is no necessity for you to comment on that, but you might 
give it some thought. 

Mr. Meany. We think that many of these proposals are better than 
the present situation. I think it would be better if the Board had 
complete jurisdiction even though they did not exercise it in some 
cases, rather than more or less leavi ing this whole question and noti- 
fying, as it were, the people 1 in advance, “No matter what you may 
do, we will not step in.’ 


MANY STATES HAVE NOT ACTED TO ASSUME JURISDICTION 


Senator Kennepy. I think it is quite obvious that there would still 
be a “no man’s land” if we adopted some of the provisions of some 
of the bills before the committee and gave the jurisdiction to the 
States, because some of the States are not able to assume jurisdiction 
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in these cases. So I do not think it is any solution to put it back to 
the States when obviously two-thirds of the States have not indicated 
the desire for jurisdiction. 

Senator McNamara? 

Senator McNamara. I want to agree with the remarks of the chair- 
man that obviously you have thrown a great deal of light on some of 
these complex pro ites that the subcommittee is trying to do some- 
thing about. I am sure that the lengthy and detailed report that you 
favored us with is going to be very helpful to the committee. 

I have no particular comment or question beyond that, Mr. 
Chairman. 

Thank you. 

Senator Kennepy. Senator Goldwater. 


POLITICAL CONTRIBUTIONS 


Senator Gotpwarter. I have just one question. You said in your 
statement that you would oppose any legislation that went too far 
out of the bounds that you have prescribed here. In keeping with 
your statement to me that you would help us get action next year on 
the proposed Taft-Hartley amendments, both labor and public and 
management, 1 would like to have your feeling as to section 313 of 
the Taft-Hartley Act, which as you ‘know, prohibits any corporation 
or labor organization from making contributions to the political 
campaigns. 

In view of the district court decision in Michigan recently which 
held that expenditures for radio and TV were all right, and which in 
this layman’s opinion opens the door for corporations to do likewise, 
do you feel that we should give consideration to rewriting section 313 
and making it meaningful so that corporations or unions really could 
not participate in political campaigns ¢ 

Mr. Meany. I would like to take a good look at that one, because 
it is very important. But I point out in that Michigan case, that 
they just decided there was no violation of the law. Was that not 
what happened there’ 

Senator Gotpwater. That is true. 

Mr. Meany. There was a jury decision that there was no viola- 
tion. 

AMENDMENTS TO SECTION 313 


Senator Gotpwarer. That is right. But in view of that and in 
view of the fact that they would probably hold, there would be no 
violation of the law if the corporation did the same thing through its 
medium, which the court in UAW v. United States held that the 
newspapers of the unions and the magazines were perfectly within 
their rights in discussing political issues, they now have said that you 
are not in violation of this section when you use union funds for po- 
litical purposes over the air or over television. 

We are now finding a labor movement, and you will find the cor- 
porate movement in it, too, eventually, in what you would call edu- 

cation. If that is not politics, I do not know what the word is. If 

we are going to be meaningful about keeping corporate moneys and 
union moneys out of the political field, I think we have to give some 
serious attention to rewriting this section 313. 
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Mr. Meany. Senator, I certainly will be willing to take a look at it. 
When it comes to using money politically, naturally we would like to 
see very fair rules, and we would like to see it all eliminated because 
we cannot fight the corporations on the use of money. We do not 
have that kind of money. 

Senator Gotpwarer. I could argue with you on that. 

Mr. Meany. I know you could. 

Senator Gorpwater. But I do think it is a very serious thing. I 
am not aiming my remarks at the union movement in this, exclusively, 
because if the corporate funds get into this under these loose inter- 
pretations, we can see eventually politics in this country run by cor- 
porations and unions. I do not think you would like that any more 
than I would like it. 


BUSINESS MONEY IN POLITICS 


Mr. Mrany. No; I would not like it very much. 

Would it be appropriate for me to tell you a little story on that 
question, to tell you how I feel about it ? 

Senator Gotpwarer. Surely. 

Mr. Meany. About 3 weeks ago, I was in a group of businessmen, 
a small group at a luncheon, and not to give a talk, just to visit. 

The fellow sitting at my mght said to the fellow across the table, 
a millionaire head of a great big corporation, “Do you know Mr. So- 
and-So,” referring to a former Cabinet member under this administra- 
tion. The first fellow reared back and he said, “Do I know Mr. So- 
and-So? Do you realize I raised 921% percent of the money for Ei- 
senhower that was raised in this State, and you are asking me, ‘Do I 
know him?’ and he sat in the Cabinet? Why, that is ridiculous. Of 
course I know him.” 

So a few minutes later, this fellow said, “What right has Walter 
Reuther got to use union position politically?” I said I think he has 
a little more right to use it politically than for you to use the fact 
that you collected money for a party to place somebody in a Cabinet 
position. 

All of the advantages are on the other side, and if we could come 
up with a law that would bar money politically, I would be for it. 

Senator Gotpwater. I think we can come up with a law. 


UNIONS’ RIGHT TO CONDUCT POLITICAL EDUCATION 


Mr. Meany. With politics being what it is, and the necessity of 
running campaigns, and the terrific expenses involved, which are 
getting higher and higher, surely you have got to admit that at least 
we want to use the voting strength of our members, and we have a 
perfect right to see that they are informed as to the various issues 
which are before the public. 

Senator Gotpwater. I agree with you on that, but the methods that 
you are using to inform them, though, are getting into the operations 
of political parties. While I fear that—I fear the strength and power 
behind it—I fear far more what will happen when corporations do 
precisely the same thing that you are now attempting to do with 


COPE. 


gunner ner eee 


— 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1353 


I think it is time in our history when both sides should sit down 
and take a look at the situation because if you have the vast millions 
of corporations and the vast millions of income of the unions being 
devoted to politics, regardless of the party, then you are going to 
see the day when both of those units control. 

Mr. Meany. Is it thought that because we have COPE that now, 
for the first time, corporations are going to try to do something like- 
wise? Corporations were years ahead of us. 


POLITICAL ACTION BY CORPORATIONS NOT ON ORGANIZED BASIS 


Senator Gotpwater. I do not think they are going to do it. In fact, 
if you are going to continue to do it, I hope that they do it. But they 
do not do it on an organized basis, as you do it. 

I do not think you can point to any incident where any group of 
corporations have put on the type of campaign that COPE is, not the 
end of it that says, “This is our issue; this is our interest in it,” but 
the end of it that puts men in the field who work and pay for it. 

Mr. Meany. I think they do a very effective job. 

Senator Gotpwater. Working from that side, I can tell you the 
do not. But I am glad to hear that you are willing to sit down and, 
next year or even later this year, discuss this matter. 


LABOR IN POLITICS TO PROTECT ITS INTERESTS 


Mr. Meany. We are certainly willing to look at it. We have noth- 
ing to hide in this field. Very frankly, I, for many years, felt that 
we should not have anything to do with politics, and there were a 
good many of our people who felt likewise, but when it was proven 
that we could be badly hurt legislatively, we decided we had to defend 
ourselves. 

The AFL never had a real political setup until after the passage 
of the Taft-Hartley Act. Before that, we confined ourselves to the 
policy of supporting friends. What does that mean? Letters of en- 
dorsement and things of that type. We had no official setup until 
after the passage of the Taft-Hartley law. 

It was set up in February 1948. 

Senator Kennepy. Senator Yarborough. 

Senator YarsoroucH. Mr. Chairman, I think Mr. Meany has made 
a full and frank statement of his position. I have no questions at 
this time. 

Senator Kennepy. Senator Cooper. 

Senator Coorrer. Mr. Meany, while I am not a member of this sub- 
committee, I wanted to hear your statement and agree with others that 
your very forth right argumentation from the standpoint of your 
union is a great contribution to the work of this committee. I think 
it is in character with your leadership, sir. 


AFL—C1O DOES NOT FAVOR REPEAL OF TAFT-HARTLEY 


I would like to comment on a statement that you made at the begin- 
ning of your testimony which, if I understood you properly, I think 
is a real contribution to removing an obstruction to an objective re- 
vision of the Taft-Hartley Act. That was, as I understood your state- 
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ment, that the AFL-CIO did not favor the total repeal of the Taft- 
Hartley Act, but its revision. 

I say that because, while I have not been a member of the Senate 
all the time since 1947, I think the people in the country generally 
believe, and I say a body of the union members believes, “that the 
AFL-CIO did support total repeal. 

I think it is due to that, that it became a political football. The 
Democratic Party put in its platform that it favored total repeal. 
The Republican Party said it favored revision. So it became a 
political football. 

If I understand your statement correctly this morning, I think you 
favor proper revision of the act. I think that would have great 
effect in removing this from the political field. I personally appre- 
ciate it very much. 

VOTE BY ECONOMIC STRIKERS 


I would like to.ask one question if I may. When you were dis- 
cussing this question of economic strikers, what is the distinction 
that you drew between the amendment which had been offered by 
Senator Taft in 1949 and again in 1954 and the amendment offered 
by Senator Clark? 

Mr. Meany. Senator Taft’s amendment allowed the strikebreakers 
to vote. 

Senator Coorrr. Allowed the strikebreakers to vote ? 

Mr. Meany. As well as the economic strikers, which would merely 
change the present law by allowing the strikers along with the strike- 
breakers to vote. We think that the strikebreakers, who are not hired 
as regular employees but are hired just as the name implies, for the 
purpose of breaking a strike, should not be allowed to vote. 

We pointout that there is another alternative which is in Senator 
Clark’s bill, which approachs this thing from the angle of not hav- 
ing an election while a strike is on. That, of course, would eliminate 
that problem completely. 

So we ask that the committee give consideration to that along with 
the other idea of allowing the strikers the right to vote in the plant 
where they have been w orking. 

Senator Coorrr. Thank you, Mr. Chairman. 


ORGANIZATIONAL PICKETING 


Senator Kennepy. I have just one more question, Mr. Meany. On 
this question of picketing, the administration bill, and Senator Ives’ 
bill deal with this problem and it will be before our committee. Sena- 
tor Ives’ proposal would make it an unfair labor practice for a labor 
organization to engage in picketing for the purposes of organization 
or “recognition if: first, the representation petition filed by another 
union is pending before the NLRB; and second, a representation 

etition has been filed by the employer and is pending before the 
3oard; and third, an election has been held within the preceding 
12-month period, and no labor or ganization has been certified as a 
representative of the employee; and fourth, an election has been held 
within the preceding 12-month period, and another labor organiza- 
tion has been certified as the representative of the employee. 
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Those are 3 of the 4 cases. The fourth case would be where there 
was no union certified. The other three cases would be while the 
procedure was being set up for another union to be the representative 
or another union was already the representative. 

Do you think there should be some limitation on the right to picket 
at that time? 

Mr. Meany. That is in the statement. 

Senator Kennepy. Perhaps you could answer that from your ex- 
perience, Mr. Meany, aside from just the legal problem. 

What is the problem about limiting the right of organization picket- 
ing when another union is already in there or when there has been 


an election and no union is there, or when proceedings are before the 
Board? 


PROPOSED ORGANIZATIONAL PICKETING WOULD HAVE PREVENTED 
UNIONIZATION OF GARMENT INDUSTRY 


Mr. Meany. That would add to the unfair labor practices. This 
bill would bar certain kinds of picketing now in use; such as picketing 
following decertification of the union during the course of an eco- 
nomic strike. That would mean, for instance, in this O’Sullivan 

case, that the workers are no longer to have the right to tell the people, 
tell their neighbors what is going on and what is happening. In 
other words, their right is taken aw ay from them. 

Also, they would “not be able to picket a nonunion employer even 
though there was no immediate hope of organization. If that had 
been the law, we would have never or ganized the garment industry in 
the city of New York. 

The garment industry in the city of New York was in cellars, base- 
ments, attics, sweatshops. Then the community became alarmed, 
when the health authorities way back in the early days of this cen- 
tury noted the growing incidence of tuberculosis in these people, and 
of course other diseases. 

So there was a concerted move made on the part of some of the 
wealthier people in the community, some of the employers, to get 
this industry out of the sweatshops, and of course the union was in 
then. 

When they got some employers to go along with decent conditions, 
then they were faced with competition from the entire field, and they 
had to picket the nonunion shops where they had no members, where 
they had to hope for getting members in order to try to bring that 
employer around to a decent way of thinking. 

If they had been unable to do that, if they had not been allowed 
by law to do that, they could never have organized and the garment 
industry would have gone right down to the economic level of the 
worst competitor in the field. 

Of course, the right to do that has been upheld in a number of 
court decisions w here they recognized that the union was interested 
in the welfare of all the workers and could not just confine itself to 
the problem of one employer. 

They had to look over the whole field. Of course they had to 
protect the union standard by bringing public attention to the em- 
ployer who was far below that: standard. 
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I know in this particular instance they could not have organized 
the garment industry in the city of New York, which today employs 
200,000 people, if they had been barred from picketing: one, where 
they did not have members; or two, where they did not have any 
hope of getting members. 

That, of course, covers that question and it takes in the question of 
decertification. 


EXISTING LAWS ADEQUATE TO PREVENT ABUSE OF PICKETING 


Frankly, when it comes to this question of picketing, we know that 
picketing has been abused. We know it has been abused by people 
outside the labor movement. We know it has been abused, at times, 
by people inside the labor movement. But this is such a basic right. 
Actually, what is involved is the right of free speech, the right to 
tell your neighbors what you think about a certain situation that 
affects your welfare and affects the interest of yourself and the inter- 
est of your family. 

That is what is involved, and we do not think it should be 
restricted. 

If the racketeers use it, let them be prosecuted. They have laws 
on the statute books. If the unions resort to violation, the reeords 
show they can be prosecuted. 

Do not take this weapon away from us. Do not take this right 
away from us that we have had under the Constitution to use the 
picket sign to advance the cause of our people. This is too important. 

If these abuses have come about, the approach is to punish them 
as violators of the law and not to take a blanket action that will hurt 
the innocent as well as the few that are guilty. 


JURISDICTIONAL CONFLICTS 


Senator Kennepy. What about the case where one union has been 
certified as the bargaining representative of the employees and then 
another union attempts to carry on picketing for one reason or an- 
other? It may be on the border line of being improper. 

Mr. Meany. That is in the law now. 

Senator Kennepy. What part of the law? 

Mr. Meany. Mr. Harris will explain that. 

Mr. Harris. The bill of Senator Ives that we have here is S. 2927. 
Subdivision A: 


Another labor organization has been certified as the representative of such 
employee under 9 (c) within the preceding 12 months. 

That is narrower than the prohibitions in the present laws. 

Senator Kennepy. That is if the union has been certified ? 

Mr. Harris. The law now is that a union cannot picket for recog- 
nition if another labor organization has been certified without the 12- 
month limit. 

Senator Kennepy. I see. 

Mr. Harris. So this is a proposal to narrow the scope of the pres- 
ent law. 

Senator Kennepy. Do you object to the provision in the present 
law? Has that worked a disadvantage, Mr. Meany? The question 
would be whether we should extend it. 
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Mr. Meany. I would like to reserve any comment on the present 
law until I really get into a discussion of the whole Taft-Hartley 
Act. 

It is quite obvious that this bill makes it much more difficult to 
picket and puts restrictions on us that I do not think should be put on. 

Senator Kennepy. Senator Morse. 


MEANY PRESENTATION COMMENDED 


Senator Morse. I have a few questions. 

First, I want to say, Mr. Meany, that I am familiar with the con- 
tents of your statement this morning, and I want to commend you for 
the statement as a whole. 

I have an observation or two that might be different on some points. 
I want you to know that my examination is going to be rather brief. 

I had hoped to be here all morning, but I was engaged all morning 
in helping write up the foreign aid bill. Our chairman here is on 
that committee, too. We decided that only one of us could be absent, 
and he, being chairman of this committee, has been presiding here. I 
do want the record to show that as the reason for my absence from this 
very, very important testimony that you have given. 

There are three things involved in your statement that I want to 
cover very briefly. I know that some questions have been asked on 
the first one. 


PROPAGANDA VY. REORGANIZATIONAL PICKETING AND SECONDARY BOYCOTTS 


One is in connection with the so-called organizational picketing. I 
want to say, Mr. Meany, that at the present time I am very much con- 
cerned about some of the attitudes that I find in the Congress in re- 
gard to this organizational picketing matter. 

Also, I think a propaganda job has been done on many people in 
the Nation similar to the propaganda job that was done in regard to 
secondary boycotts at the time of the Taft-Hartley fight in 1947 when 
the impression was successfully created in the minds of millions of 
people that all secondary boycotts are bad, overlooking the fact that 
legitimate secondary boycotts are essential if you are going to protect, 
in the last analysis, the free labor movement in this country. 

I will ask you some questions about the secondary boycotting mo- 
mentarily. I want to go back to the organizational picket line. 
Again, I think the average citizen does not see the relationship between 
the activity of the free labor union movement in connection with 
the organizational picket line and the preservation of a free labor 
movement itself. 


ORGANIZATIONAL PICKETING AND FREE SPEECH 


I would like to put to you some of the hypotheticals that I put to 
Senator McClellan when he was on the witness stand. He took his 
position in support of unrestricted exercise of free speech in this coun- 
try, whether it is on the picket line or in some other form. 

[ used the hypothetical of the restaurants of the District of Colum- 
bia. I assumed in my hypothetical that most of them were organized, 
but some of them were unorganized. 
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Hypothetical 1: This restaurant has no union members in it. The 
restaurant union stretches the picket line in front of the restaurant, 
and its sign says, “This is a nonunion restaurant.” Another signs says, 
“Wages paid in this restaurant are below union scale.” Another says, 
“No overtime paid in this restaurant after 40 hours.” 

Do you think that is a legitimate use of the picket line? 

Mr. Meany. Do I think it is legitimate? Yes, I certainly do. 

Senator Morsr. Senator McClellan did, too. 

Is it not true that we have scores of legislative proposals that would 
outlaw that picket line? 

Mr. Meany. Definitely. 


PICKET LINE NECESSARY TO INFORM PUBLIC 


Senator Morse. Now would you explain to this committee, Mr. 
Meany, why such a picket line is essential in protecting the freedom of 
the labor movement to organize, to bargain with employers for wages, 
hours, and conditions of employment and to organize an unorganized 
plant? I think it is important that we get this in the record from a 
witness who cannot be excelled in his qualifications to present labor’s 
point of view, such as you, why labor has found it necessary over the 
decades to use this kind of a picket line to inform the consuming public 
as to the labor problems that are involved in nonunion plants. 

Mr. Meany. Of course, it is quite obvious that in the type of econ- 
omy and the system of government that we live under, business people 
are free to compete with one another. We have a competitive system. 
Unless we can build up the standards all along the line, it is quite 
obvious that in the competitive system, the fellow that has the lowest 
standards would force the others down to that standard because of 
the ability to have cheaper wages and so forth. 


PICKETING USED TO EXPOSE SUBSTANDARD WORKING CONDITIONS 


So in order to protect our people, in order to keep making progress, 
we have to put the pressure on the substandard place in a continuous 
effort to bring the standards up to par. 

We have to do that, not only in line with our policy and in line with 
moving forward, but in order to protect the employer who recognizes 
the necessity for having a decent wage and a decent standard. 

So this is as old as the trade union movement. 

This has been a problem right from the start. 

Before you came in, I pointed to the garment industry in the city 
of New York where in organizing they were trying to get it out of 
the cellars and sweatshops and garrets and so forth, and they had to 
use the picket line, they had to use it to expose the conditions in the bad 
shops in order to protect the employer who was willing to give them 
a break and willing to give them the opportunity to set up decent 
standards. 

They had to picket, Senator Morse, in front of shops where they 
had no members, and they did not expect at the time to get any 
members. 

So if you take this right away of exercising the free speech guar- 
anties in the Constitution, you take this right away from us, it is 
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going to result in a very damaging blow and could be disastrous in 
the long run to the trade union “movement, because it is quite evident 
that if we could not build the movement with their restriction on it, 
we cannot maintain it, if we are restricted. 


PICKET LINE WEAPON AGAINST RUN-AWAY SHOP 


Senator Morsr. According to your example of the garment indus- 
try, this type of picket line is also used against the so-called run- 
away shop; that is, the shop that runs out of an organized area into 
an unorg: inized area in order to take advantage of lower w ages, longer 
hours, and conditions of employment. Is that not true? 

Mr. Meany. That is true. 


ORGANIZATION NEEDED TO ELIMINATE LOW WAGES AS UNFAIR COMPETITIVE 
ADVANTAGE 


Senator Morsr. My next hypothetical, Mr. Meany, is this: Staying 
with my restaurant case; you have an employer who refuses. to bar- 
gain with the union, although there is the question in the mind of the 
union as to whether or not it has a majority of members in his employ 
that might come into the union if he in turn were not so adamant 
against ‘the union. Has labor found it necessary to stretch picket 
lines where picket signs say something to this e fect, “Mr. So-and-So, 
owner of this restaurant, refuses to meet with the union,” in order to 
notify the consuming public that the owner of that particular res- 
taurant is simply antiunion in his attitude? 


PICKETING GUARANTEED BY CONSTITUTION 


Have you found that necessary in order to bring pressure to bear 
upon the employer to recognize the labor movement / 

Mr. Meany. Senator, we found it necessary, but entirely. apart 
from that, it is a right. I have a right whether I belong to a union 
or not to expose that sort of thing. publicly under the free- speech 
clause of the Constitution. That isa right. That is something in the 
Constitution. 

If you are going to legislate to take that right away from me be- 
cause the exercise of that r ight: might encourage damage to some other 
citizen, then you are writing “class legislation. * You are applying 
the Constitution unequally. 

There cannot be any protection in the Constitution to damage that 
comes to a party by the exercise of a right by another party if “he has 
that right. 

That is entirely apart from the trade union aspect. 


PICKETING ALSO ESSENTIAL TO ADVANCE UNION OBJECTIVES 


But from the trade union point of view, unless we can exercise that 
right, we cannot maintain the advance of our unions and cannot make 
a contribution to what I think is building up the standard and the 
wealth of the entire country, which I think the trade union movement 
has done. 
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If we were stopped from doing these things in order to bring em- 
ployers into line who do not want to observe good standards, then 
we, of course, are stopped from progress and advancement. 

As I say, I think it is not only a question of a right, but I think 
we have got to do it in order to maintain our movement. 


SENATORIAL DISAGREEMENT ON FREE SPEECH ASPECTS OF PICKETING 


Senator Morss. I will not give the rest of the hypotheticals that I 
gave to Senator McClellan because they were simply variations of 
this free-speech issue. 

I thought you should know that the record of these hearings shows 
that Senator McClellan reached the same conclusion that you reached 
with regard to the free speech aspect of this matter and made clear 
in the record that he would not favor making illegal this type of 
organizational picket line. 

In contrast to Senator McClellan’s position, we have Senator 
Mundt’s position in which he takes just the opposite position and 
would make illegal this type of an organizational picket line. 

In view of that fact, I thought I ought to ask you another hy- 
potheses involving a picket line that I put to Senator Mundt. I 
asked him if he would be opposed to a picket line stretched out by 
a group of farmers before a milk wholesale plant in some town seek- 
ing to educate the public in regard to what the farmers consider to be 
the bad practices of that particular wholesale milk plant. 

We found there that the Senator had a little different point of view 
in regard to that kind of a picket line. 

Do you see any difference in public interest ¢ 

Mr. Meany. None whatsoever. 

Senator Morse. I did not either. 

Mr. Meany. None whatsoever, if the farmer is trying to better his 
position against the people who buy his milk by resorting to the 
picket line. 

Senator Morse. I am for more farmer picket lines, I might say. 

Mr. Meany. Iam,too. It is the same thing. 

Senator Morse. I have a question or two. I yield to the Senator 
from Kentucky. 


PICKETING AFTER VOTING AGAINST REPRESENTATION BY UNION 


Senator Coorrr. I would like to ask one question in view of this 
subject. I do it, Mr. Meany, because I value your reasoning. 

This is the question I get often, I would say, from small-business 
people in my State, because, as you know, it is a State of small 
communities. 

I will extend the hypothetical situation that Senator Morse has 
introduced. 

Suppose a restaurant or any other small business was involved, 
and all of these organizational efforts had been made. Then, there 
was an actual vote taken, which we will assume is the free choice of 
those people, six or seven people who work in the restaurant. They 
decided, rightly or wrongly, that they did not want to organize. 

Then, the next day the picketing begins. 
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I know that you would say they ought to be organized. You think 
it is best for them. You think it is best forthe country. But at that 
time they made a choice. What, then, is their rationale the next 
day when they begin picketing again ? 

r. Meany. Senator, say the day before the vote is taken I am 
out there with a picket sign which said this man paid substandard 
wages. It is true. 

Senator Coorrr. I do not question that at all. 

Mr. Meany. It is true. He pays substandard wages. He is re- 
sisting unionization and so on. Everything I have on that sign is 
true. Iamacitizen. I have the right to have that sign there under 
the Constitution. 

Two days later, after the vote is taken, I come back with the sign. 
What is the difference? 


PICKETING WEAPON AGAINST COMPANY UNIONS 


Senator Coorrr. The facts are still the same. 

[ have another question about it. But there is a further fact that 
has been introduced and that is that some people have made a choice, 
a decision. It does not affect the right, and I would agree with you, 
that the union will say these are the facts. But I think it is a question 
that has been raised. 

Mr. Meany. We run right up against it when we run into a com- 
pany union situation. 

Let me say this: In New York City we run into that very same 
situation where the union is in the hands of gangsters, and we picket, 
where the gangsters are working in complete harmony with the 
employer. 

Senator Coorrr. I asked the question because I think it is an exten- 
sion of your question. 

Senator Morse. I want to thank the Senator from Kentucky. It is 
& very important question, and I want to dwell on it a little bit. 


THE COMMUNITY INTEREST IN ESTABLISHING UNION STANDARDS 


Let us take this case that the Senator from Kentucky raises where 
the choice has been made by the workers in this restaurant to the 
effect that they want to remain nonunion. Do you know of any public 
policy that ought to be supported that will assure those workers that 
their decision, which is bound to have a definite effect, if it spreads, 
upon the labor standards in that community, should not be made 
known to the patrons of that restaurant. because they have got a right 
to make a choice, too, have they not, as eaters ? 

Mr. Meany. It is up to the patrons of the restaurant. I do not 
believe in violence in picketing. I believe in the right to put that 
sign up there and put the truth on it, if the truth is that the restau- 
rant is substandard, whether it has refused to join a union or not; 
that is still the truth. Then it is up to the customers to patronize 
that restaurant if they want to. 

Senator Morse. If the workers in that restaurant want to continue 
to work for substandard wages and hours and conditions of employ- 
ment, they have got. a right to do it, but should they have any right 
to be protected in having their course of conduct concealed from the 
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patrons by banning signs in front of the restaurant? Those patrons 
xave a right to be informed as well as the nonunion people, have 
they not ! 

Mr. Meany. They have no right to such protection because, to give 
them that protection, you have to take the right away from me, 
which is to tell the truth, under the free-speech section of the Con- 
stitution. 

PEACEFUL PICKETING AND SECONDARY BOYCOTT 


Senator Morse. I want to be exceedingly fair. I should have the 
transcript in front of me to read the statement. I want to be extremely 
fair to Senator Mundt from South Dakota on my farmer picket lines. 

He thought he would not have so much difficulty with the picket 
line of the farmer in front of the wholesale milk plant, but that he 
was not sure about the picket line that followed that wholesale milk 
product to the restaurant downtown, if you put a picket line in front 
of the restaurant saying that it was selling milk from a wholesale 
milk plant whose policies the farmers did not like, he was uncertain, 
although he wasn’t uncertain if it is a union picket line. 

I want the record to show that. 

But the problem raises the interesting secondary boycott issue, 
whether it is the picket line by the farmers or whether it is a picket 
line by workers in regard to the policies of a restaurant. 

Without repeating in detail the questions and hypotheticals I raised 
when Senator McClellan and Senator Mundt were before the com- 
mittee, I will sort of condense them into this question, Mr. Meany. 

Taking the struck goods type of case, is it not true that no self- 
respecting union man or woman in the American labor movement 
will go through a picket line that is stretched against struck goods? 

Mr. Meany. That is right. 


PROPOSED SECONDARY BOYCOTT LEGISLATION THREATENS FREE TRADE 
UNIONS 


Senator Morse. And that legislation, that section which makes 
that kind of a secondary boycott illegal is legislation which, in the 
opinion of organized labor, strikes at one of the important roots of the 
free labor movement in this country. 

Mr. Meany. It strikes at the heart of the free trade union move- 
ment. By “struck goods” you mean goods that have been partially 
finished in one shop ‘and then br ought to another shop. 

Senator Morse. That is right. 

Mr. Meany. If the union ‘people finish them in this shop and the 
work previously done was done under substandard conditions, then, 
they are, by the very act of finishing that work, defeating their own 
purpose, tearing down their own standards. No union man would 
do that. 

SECONDARY BOYCOTT AND STRUCK GOODS 


Senator Morse. I have a picket sign (but it is not stretched) from 
the press table reading: “Morse unfair to hungry reporters.” 

But you see I believe in free speech, and I do not intend to let them 
remain in silence. I am sure we can give them a report on what hap- 
pens if they want to eat. 
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But this struck-goods issue is a very important issue, is it not, with 
regard to the organizational activity of the labor movement ? if you 
start letting the employers, to any great degree, transfer partially 
finished goods to nonunion plants, and when union members stretch 
a picket line, and then the law would turn that picket line into an 
illegal secondary boycott picket line, resulting either in a suit for dam- 
ages or injunction, as you say, would that not strike at the v ery heart 
of the labor movement ? 

Let this be my last question, may I say to the reporters: and that 
deals with the so-called secondary boycott picket line where a sister 
union in good faith stretches a picket line against an employer over 
wages and conditions of employment. 

The union that is going to deliver goods or the union that has 
some work to do in that employer's plant, but is not connected with 
the particular labor dispute in the ay union, and the em- 
ployees refuse to go through the picket line, and find themselves 
challenged, either in an injunction or a damage suit because they 
have engaged in what corresponds to secondary boycott, is having 
its organizational power weakened by that kind of a legal prohibition. 
Is that not true? 

Mr. Meany. Yes. 


NEED FOR RECOGNITION OF JUSTIFIABLE SECONDARY BOYCOTTS 


Senator Morse. Do you think, then, in the secondary boycott situa- 
tion, this committee should give c areful considet ‘ation, not to the 
tightening of the secondary boycott laws already on the books, but 
to considering amendments that will recognize what the powers of 
the field of labor economics recognize are legitimate secondary 
boycotts ¢ 

Mr. Meany. We think, as I stated in my testimony, that the pres- 
ent Taft-Hartley Act has these blanket provisions against the second- 
ary boycott, but nowhere in the act, as far as I know, i is it described 
or defined what a secondary boycott is. 

In any number of cases we have had injunctions isued on what 
are really primary boycotts under the secondary-boycott section. 

We think the act should be liberalized on this point, and I agree 
with your observation about what happened a few years ago. The 
term “boycott” was made a bad word in the lexicon of the American 
people by propaganda. 

Any number of groups have indulged in boycotts which are per- 
fectly legitimate and they have been since the very beginning of the 
history of this country. I mean it as part of the structure, I think, 
of a free society. 


DISPARITY OF INTERPRETATIONS OF SECONDARY BOYCOTTS BY COURTS 


Senator Morse. What has actually happened under the sec ondary- 
boycott provision of the Taft-Hartley law some of us warned in the 
debate in 1947 would happen. You have a disparity of interpreta- 
tions of the act in definitions of secondary boycotts by courts across 
this country. 

It is interesting to note that in some of the unfavorable labor 
States you find judges taking a much more antilabor point of view 
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in their interpretation of secondary boycctts than you do in some 
of the States in which you find labor policies more fair to the legiti- 
mate interests of organized labor. That is true, is it not? Because 
State courts have been following the Federal lead. 

Mr. Meany. That is true. The mandatory injunction against 
unions in the act is a sample of that. There is nothing in there 
anyplace about a mandatory injunction against the employer, but 
it is there against the union. 

Senator Morse. Mr. Chairman, I close with my thanks to you and 
the Senator from Kentucky and my appreciation for the kindness 
of the press for delaying their lunch. 

Senator Kennepy. I want to thank you, Mr. Meany, and I appre- 
ciate it very much. 

Mr. Meany. Thank you. 

(Thereupon, at 1 p. m., the hearing recessed to reconvene at 2: 15 
p. m., same day.) 

AFTERNOON SESSION 


Present : Senators McNamara (presiding), and Goldwater. 

Senator McNamara. The subcommittee will be in order. The 
witness, Edward H. Chamberlin, will proceed in his own manner. 

I see you have a prepared statement. 

Senator Gotpwater. Mr. Chairman, I would just like to take this 
opportunity to welcome Dr. Chamberlin here. He is one of the Na- 
tion’s outstanding economists, and has written extensively on this sub- 
ject. I think what he has to say should be read by every member who 
is not here and due attention be paid to it, because he has entered into 
fields of labor-management problems and labor problems alone that 
very few men have touched on. They are fields which are of growing 
importance. I welcome the opportunity to listen to him. 

Mr. Cuampertin. Thank you, Senator Goldwater. 

Senator McNamara. I wish to say thanks to Senator Goldwater, 
too, for underscoring the fact that you are a recognized authority in 
this field. Do you want to read the entire statement, or do you have 
in mind another procedure? What is your pleasure? 

Mr. Cuameertin. I would like to read the statement, Senator. I 
am going to leave out a few paragraphs which will go in the record. 

Senator McNamara. We will say at the outset that the statement 
will be in the record in its entirety. You may proceed in your own 
manner. 

Mr. Cuampert.in. I have a few interpolations I want to make. 

Senator McNamara. Very fine. Feel free to do that. 

Mr. Cuampertin. I will read the statement, Mr. Chairman. 


STATEMENT OF EDWARD H. CHAMBERLIN, PROFESSOR OF 
POLITICAL ECONOMY, HARVARD UNIVERSITY 


Mr. CHaMBerttn. My name is Edward H. Chamberlin. I am David 
A. Wells professor of political economy at Harvard University and 
editor of the Quarterly Journal of Economics. 

I am author of two books, The Theory of Monopolistic Competi- 
tion and Towards a More General Theory of Value, and, also, numer- 
ous journal articles. 
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I am also author of an essay, The Economic Analysis of Labor 
Union Power published earlier this year by the American Enterprise 
Association, and more recently oublished in book form with several 
other essays, under the title, Labor Unions and Public Policy. 

For many years, I have studied wages as a part of the general theory 
of value and incomes. I should add that I am not a labor economist 
in the sense of having specialized in the intensive study of labor legis- 
lation and the institutions of the labor market. This has both advan- 
tages and disadvantages. For better or worse, it implies an approach 
to labor problems which is less detailed and which lays greater em- 
phasis on their relationship to the rest of the economy. This observa- 
tion is not meant in any way as a reflection on anyone, either on those 
who specialize more intensively in the field or on those, like myself, 
whose approach is more general. It indicates merely a possible differ- 
ence in point of view and training, which, probably, will be evident 
throughout most of this statement. 

I am grateful to the committee for the opportunity to present some 
of my views on the economic aspects of labor and the public welfare, 
and I should like to add that, although I had some advance warning 
from Senator Goldwater 3 weeks ago that I might be invited to 
appear before this committee, I had heard nothing further and 
assumed, until last Thursday, that the matter had been | dropped. 

This is a busy time of the year at Harvard, and I have had to 
prepare my statement, in part, by incorporating, with some changes, 
excerpts from the essay mentioned above, the Economic Analysis of 
Labor Union Power. 


PROPOSED PROGRAM 


It deals with a wide range of topics, and was designed as a straight- 
forward exercise in economic theory in the best tradition of “malice 
toward none.” 

I shall not deal specifically and in detail with questions of union| 
finances or of the relationship between union officials and rank-and- 
file members. These matters are of the greatest importance, but it is 
my belief that they constitute only a modest beginning of what needs 
to be done toward the regulation and redirection of trade-union ac- 
tivity with reference to the public welfare. As a general economist, 
IT am primarily concerned with a reorientation of our thinking about 

labor unions and their place in the economy. Of course, I believe 
that to discuss this kind of general background is of the utmost im- 
portance in approaching specific problems or I should not be here 
this afternoon. 


OPPOSITION TO MONOPOLY 


Since my remarks will be, in some degree, critical of labor in the 
sense of indicating a need for restricting labor power in the public 
interest, I might add that I have spent a great deal of my long teach- 
ing career criticizing monopoly in the business area. 

In fact, I have been quoted, with approval, by Mr. Walter Reuther 
in the Kefauver subcommittee hearings in support of his criticisms 
of pricing in the automobile industry. Obviously, I am speaking 
entirely for myself, and not representing any particular interest. 


25738—58—_87 
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LABOR CONDITIONS HAVE IMPROVED 


The condition of labor in America has steadily improved over the 
years until it is, today, without parallel, either historically in the 
United States or in other countries in our own time. Organized 
labor is, on the whole, rather well up on the income scale, yet the 
anachronism that labor is downtrodden and deserving of some special 
kind of public sympathy carries on. It derives, in part, through a 
cultural lag, from truly shocking conditions in the early days of the 
factory system, which set the tone for Marxism and the early litera- 
ture of social reform (and in terms of which Communist propaganda 
still describes the sad lot of the worker in capitalist America). It 
derives, also, from doctrines of the early 19th century, associated 
especially with an economist named Malthus. 

“ver since his dire predictions of the absolute impossibility of im- 
proving the lot of labor, generations of economists, consciously or 
unconsciously impressed by the classical tradition, have been concerned 
with the special problem of discovering the means whereby labor 
might be raised from its lowly state, although the predictions, them- 
selves, were soon left far behind by historical developments. Actually, 
the condition of laborers improved steadily during the 19th century, 
and even spectacularly in the 20th, thanks not to collective bargaining, 
but mainly to the constantly evolving revolution in technology and 
to ever higher standards of social legislation, culminating in recent 
years in the welfare state, with many variations. 


DIFFERENTIATION BETWEEN GENERAL LABOR AND UNION LABOR 


Moreover, in considering the specific question of trade unions, it is 
relevant to distinguish between the eee of union labor and the 
condition of labor, generally. 

It is well known that, historically, trade unions first became im- 
portant among the more skilled and highly paid ranks of labor. 
Their purpose was, very simply, to maintain a differential advantage 
for their members above the common level. 

Conclusive data as to where the incomes of union labor actually fall 
within the distribution for labor, generally, and within the distribu- 
tion of all incomes—labor and nonlabor—are not available, but there 
are strong indications that, generally speaking, trade-union members 
today fall within the middle-income rather than the low-income sec- 
tor of our society. Indeed, there can be no doubt that one effect of 
trade-union policy with respect both to wages and to nonwage fringe 
benefits, working rules, and so forth, which raise costs and, thus, 
prices, is to diminish still further the real income of the really low- 
income groups, including not only low-income wage receivers, but, 
also, such other elements of society as self-employed and small-busi- 
ness men, students, old people and other unemployables, insurance 
beneficiaries, pensioners, welfare beneficiaries, et cetera. Those who 
are really concerned with the lot of the underprivileged in our economy 
will hardly be impressed by the claims of the trade-union sector. 
Today’s underprivileged are to be found elsewhere. 
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LABOR INTEREST AND PUBLIC INTEREST CONFLICT 


T her#&eems to be a widespread conviction that a public and a labor 
= of view are the same thing; in other words, that “what is good 
for labor is good for the country.” But such a proposition is no more 
true for labor than for General Motors. To be sure it contains an 
element of truth—also for General Motors—but as a general propo- 
sition is is absured on the face of it. 

Of course any group, whether agricultural, business or labor, will 

naturally maintain that its own interests are identical with those of 
the Nation; and by an understandable myopia such a group may even 
believe sincerely that this is so. But the peculiarity of the labor 
claim is that the forces working for its acceptance are so strong. Mr. 
Wilson’s famous remark, i. e., the newspaper version of it, may be 
met with hoots and jeers, but newspaper editorials daily peidlaitn 
that if only certain abuses such as racketeering, misuse of funds, 
et cetera, can be effectively dealt with, so as to protect. laborers them- 
selves Sead unscrupulous officers, the labor cause in itself is wholly 
good. So the matter cannot be dismissed as an obvious absurdity. 

One argument rests on the fact that labor—if broadly enough de- 
fined, and including families—is a majority of the Nation; and, 
seeming to confound this fact with the democratic principle of ma- 
jority rule, it identifies the welfare of this majority with the general 
social welfare. But a redistribution of real income in favor of any 
group whether a majority or not, nonetheless reduces the share of the 
others. What more need be said ?* 

A more subtle line of argument—and one with a hoary history in 
economic literature—is that receivers of higher wages benefit the rest 
of the economy by spending them and thus. spreading prosperity. 

Whatever the element of truth or falsity in this proposition, it need 
only be pointed out that it is equally true—or fals se—for income re- 
ceived by any element of society, and not merely by trade unionists. 
Whoever receives a higher money income gains relative to others who 
do not, and there is nothing in the argument to indicate why union 
laborers any more than anyone else should be chosen to have the 
agreeable privilege of mysteriously spreading prosperity in this way. 





RISE IN WAGES BOOSTS COSTS AND REDUCES PURCILTASING POWER 


The plain truth is fortunately very simple, and does not depend on 
any subtle lines of reasoning. It is that when any group of laborers 
receives higher money wages it is thus enabled to ‘buy more goods, so 
that its real income is increased. Its own higher wages raise the 
cost and hence the price of the goods it produces, and thus others are 
able to buy fewer goods, so that the real incomes of others are dimin- 
ished. Similar propositions are evidently true for any element in 
society which receives a higher money income. 





1 Although it is argued here that the majority is irrelevant, it might, nevertheless, be 
said in passing that wage mecesyere. as a subdivision of more broadly defined labor, may 
not even be a majority of the Nation; and that organized labor is actually a minority of 
wage receivers, and a still smaller minority of labor, and a yet still smaller minority of 
the Nation. 
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_If wage increases become general, each laborer gains by his own 
higher money wages and has his gains pared down by thg higher 
money wages of others, as these raise the prices of what Te buys. 


INTERESTS OF WAGE EARNERS NOT IDENTICAL WITH COMMON GOOD 


If all money incomes, including contractual, increased propor- 
tionately, clearly the rise in prices would roughly cancel the gains 
generally, and no one would have a higher real income. But since 
some laborers, and some other elements of society, have more power 
to raise their money incomes than others—some, such as receivers of 
contractual incomes, life insurance beneficiaries, pensioners, et cetera, 
have zero power—those who have more power gain at the expense of 
those who have less. The interest of those who gain is hardly to be 
identified with the whole, if the whole includes also those who lose. 

The above argument would be complicated by the introduction of 
other forces working at the same time, as for instance, an increase 
in the general productivity of the economy, or a change in the general 
price level brought about by other forces, as for instance, by monetary 
policy. But it remains true as a statement of relative incomes. In 
certain combinations of changes in productivity and changes in price 
levels, for instance, it is possible that all elements of society would 
gain. But it would still be true that those with more power to raise 
their money incomes would gain more than those with less or zero 
power, and in this sense would gain at their expense. 


“TABOR PRODUCTIVITY’ AND DECLINING PRICES 


So much has been said about increases in wages in accord with 
increases in “labor productivity” that a word should be added about 
this concept. In my opinion the most equitable way to distribute 
the gains from the general progress of society would be to hold the 
general level of money incomes stable and let prices slowly fall. 
This, of course, would not be welcomed by labor union leaders because 
the fruits of progress would then come to laborers automatically 
and without their intervention. 


PRICE INCREASES IN PROPORTION TO PRODUCTIVITY 


generally increasing in proportion to the increases in general pro- 
ductivity. It is open to the objection that actually many money 
incomes move sluggishly or do not move at all—pensions for instance 
—so that receivers of them would be denied a share in the general 
social improvement. The relative merits of these and other methods 
are controversial matters, however, on which economists differ. 

A matter which is not controversial, but which is very widely 
misunderstood, is the meaning of the phrase “labor productivity.” 
Fundamentally it is the productivity of the economy, and not of 
labor at all, unless one believes with Marx that labor is the only 
agent responsible for it. 


Another possibility is a stable price level with money incomes 
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MEANING OF LABOR PRODUCTIVITY 


Economists distinguish four main categories of productive agents: 
Land, labor, capital, and management, all of which contribute to the 
total result. Statistically, so-called labor productivity is defined as 
the national income—corrected for changes in the price level—divided 
by the number of man-hours of labor. 

If the same national income were divided by square feet of land 
we would have land productivity, and if by management hours, man- 
agement productivity, and so forth. None of these indicates any- 
thing as to the “productivity” or efficiency of the particular agency 
in question. To make the point perfectly clear, if national income 
were divided by the number of miles of railroad in the country, we 
would have “transport productivity.” Evidently the productivity of 
the economy may increase by reason of the improved contribution 
of any one of the above-mentioned agents of production, or of some 
subdivision of it, or of several together. 

The arithmetic process described indicates nothing whatever as 
to whose productivity has increased, and therefore as to who should 
get more income—insofar as “productivity” is the standard. 

I might mention for illustration, the case of the installation of 
diesel engines on the railroads which has very much diminished the 
amount of labor used. Here “labor productivity” will evidently go 
up by this arithmetic computation, yet the explanation is very clearly 
that the management bought some diesel locomotives. 


WAGE INCREASES LIMITING TO RISE IN PRODUCTIVITY 


This being so, there is no particular reason that I can see why 
wages should be adjusted in accord with so-called labor productivity, 
except that as a practical matter if increases were actually held to 
no more than this, the forces making for inflation would be sub- 
stantially lessened. In fact, labor unions will in any case, naturally 
seek to get such increases as they can. This is a matter of power, 
and there is no reason to suppose that such increases will bear any 
close relationship to the so-called labor productivity of the economy. 

I should like to interpolate a few sentences from an article by 
Mr. Peter Wiles in the British magazine Encounter for September 
1956. Mr. Wiles, writing about trade unions and about productivity, 
says: 


Since the middle ages there has been great technical progress in the produc- 
tion of wheat, a little in the building of houses, and none in the saving of souls. 
Yet the relative income of farmers, bricklayers, and priests have not, after 
making all qualifications, greatly changed ; nor should they have. 

Bricklayer and priest both benefit from the new relative cheapness of bread. 
Had the economy been properly unionized all this time, the farmers would have 
collared all that benefit, and priests would still be on a medieval standard of 
living. The worker has a claim on profits when he has been working harder or 
better: for the rest there is no substance at all in the claim that wages should 
rise with productivity or profits. 


RATE OF GROWTH OF AMERICAN ECONOMY 


Senator Gotpwater. Doctor, before you leave that point, that is 
an interesting point and I did not have any idea you would be get- 
ting into that, but the study I made for the Industrial War College 
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a year ago indicated that Russia uses the increase of labor produc- 
tivity as one of their indices of economic growth. 

They claim about 7.4 percent, actually, I think, statistics show it 
to be about 4, while ours historically, I believe, has been around 33 1s 
that correct ? 

Mr. Cuampervin. In recent years, until about 1956, it is generally 
supposed to have averaged about 3. 

enter Gotpwater. But we now learn that that increase has de- 
creased to around 2.5 or 2.6? 

Mr. Cuamperwin. I believe it is lower than that. The computa- 
tions I have seen show about 1 percent a year in the last year or two. 
I have not made computations myself. 


RATE OF ECONOMIC GROWTH AS INDEX FOR WAGE BOOSTS 


Senator Gotpwarter. As a matter of economics, it is probably in 
your statement but it hadn’t come to me from reading it; isn’t this 
a good index to use in judging the increase of wages ? 

Mr. Cuamper.in. I think it is a good index to use in judging the 
increase in the efficiency of the economy. 

Senator Gotpwarrr. Now, let us take a case in point. Let us say 
that Senator McNamara and I are lathe operators in a factory and 
we have been covered by bargaining. We each make the same amount 
of wages, but he is a topflight lathe operator and I am not so good, 
in fact, I am a poor one. Is it not true that instead of my produc- 
tivity increasing, his productivity would probably dec rease ? 

By that phenomenon, of paying wages based on the bargaining 

table instead of the increase in productivity, are we not contributing 
by that to inflation ? 


WAGE RAISES ABOVE PRODUCTIVITY SEEN AS INFLATIONARY 


Mr. Cuamperutin. Of course we are contributing to inflation if 
wages are increased by more than labor productivity. That is a 
rough statement, but it is substantially true. But that is another 
question, I think, from the one of taking labor productivity as a 
criterion for wage increases. 

Senator Gotpwater. I was interested to hear you say that because 
t have always believed the other way. As a man earns more, as 
reflected by his increase in output, he contributes more to the econ- 
omy than if he is paid more than he has earned by his work, where 
he has contributed to inflation. 

Mr. Cuamperutin. Let us take the case of the diesel engines that 
I mentioned. In this case it seems to me that the equitable way to 
distribute this progress in railroad technique is for railroad rates 
to be lowered in the light of this diminished cost of providing trans- 
portation, and for everyone to get the benefit of it, especially since 
the laborers who continue to work for the railroad which has installed 
the diesel engines are doing perhaps nothing different from what they 
were before, or at any rate nothing which is more difficult or more 
arduous than before. There seems to be no reason that I can see why 
they should have a substantial increase in wages which the arith- 
metical computation of this labor productivity would show. 
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In other words, if there are other areas of the economy where they 
did not install diesel engines and where people are doing the same 
kind of- work as these laborers on the railroad, I see no reason for 
difference in wages between the two. 

Senator Gorpwater. That is very interesting. Thank you. 


RISE IN PRODUCTIVITY IN SPECIFIC CASES NO REASON FOR WAGE 
BOOSTS 


Senator McNamara. I think it is interesting, too, and if you will 
allow, I would like to ask you a question at this point, sir. 

Why do you use “substantial increase in wages”? Do you imply 
that they should have an increase due to this improvement or not? 

Mr. Cuampertin. On that question, should they have an increase 
in the light of this improvement, the answer is no. The increase 
should be for some other reason. 

Senator McNamara. Then the word “substantial” is superfluous, 
and was not used advisedly ; is that it ? 

Mr. Cuamperuin. I think the reason I said “substantial” was this: 
Of course improvements in technology anywhere have repercussions 
throughout the economy. If labor always had its wages increased in 
accordance with labor productivity and if, at the same time, everyone 
else has his income increased accordingly to the same principle, this 
would mean, by rather simple arithmetic, that relative incomes would 
not change, as the productivity of the economy rose. 

There would, of course, be other things happening too which might 
warrant changes in relative incomes. That i is, some occupations might 
become easier than others, others become more difficult, some might 
require more skill, and so on. 

So that you certainly could not take this principle and apply it 
ruthlessly over a substantial period of time because it would ignore 
other forces which ought not to be ignored. It is just a rough average. 

Senator McNamara. Apparently “by using this example you assume 
this is what did happen when diesel engines were brought i in, that 
they were applied roughly and irregularly and substantially i in some 
instances; is that right ? 

Mr. Cuamperuin. That they were applied ? 

Senator McNamara. I mean, why the example? 

Mr. Cuamper.in. The example I think is just a simple one to show 
that an increase in the productivity of a railroad may be caused by 
buying some diesel engines. This is the fundamental explanation of 
it. Nevertheless, when it happened, especially if fewer laborers were 
used before, the increase in “labor productivity” would be very 
striking. 

Suppose half of the laborers were used that were used before. That 
in itself would double labor productivity because you are dividing 
the total by half as many laborers. 

If in addition to that, the total productivity was still greater, so- 
called labor productivity would increase that much more. 

Senator McNamara. These are just facts. A statement of them 
does not change anything, does it? 

Mr. CHAMBERLIN. I beg your pardon ? 
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Senator McNamara. These are just facts that everybody recog- 
nizes. The statement does not change anything unless you are using 
this to illustrate something? 


MISLEADING TO CONNECT WAGES WITH PRODUCTIVITY MEASUREMENT 


Mr. CHamBer.in. I am using it to illustrate that the use of labor 
productivity in this sense is, I think, very misleading in connection 
with wages. 

Senator McNamara. Is not labor productivity a term of the econ- 
omists generally? They are the ones responsible. You are tearing 
down your own theories, is that the idea? 

Mr. Cuampertin. I do not mean to discredit the term. I am ob- 
jecting to it for a particular purpose. 

Senator McNamara. That will be evidenced perhaps. 

Mr. CHAMBERLIN. For instance, Senator olimaien mentioned that 
this is used as an index of progress in Soviet Russia. But I would 
be very certain that wages are not adjusted according to this measure, 
even in Soviet Russia. 


INDIVIDUAL PRODUCTIVITY AS YARDSTICK FOR WAGES 


Senator Gotpwarter. I did net want to infer, but I have heard econ- 
omists express concern over the decline of the rate of increase in our 

roductivity and the increase in the rate of increase of productivity 
in Soviet Russia. I myself have always clung to the idea, possibly 
because of the type of business I have always been with, where the 
individual output can be measured, that it has been a pretty good 
yardstick for wage increases. 

Mr. Cuamperuin. It would be a very good and significant index, 
I think, although by no means the only one, of the relative progress 
of two economies, such as the Russian and our own, but that is quite 
a different question. 


COLLECTIVE BARGAINING BEYOND THE FIRM 


Collective bargaining is usually justified as a matter of the rela- 
tionship between employees and their employer within a firm, and 
I believe that within this framework a solid case can be made for it 
in principle. For the workers of a single enterprise to bargain as a 
unit with their employer corrects a “natural” imbalance between 
them in a fundamental and very important sense. A simple “model” 
of the effect of such limited collective bargaining would view the gross 
income of the firm as a given total—presumably the maximum allowed 
by market conditions—to be divided by “power” principles among 
those contributing to it. Such a model is especially tempting because 
it repersents the total which is taken from the public as the same in 
any event, so that the public would have no stake whatever in the out- 
come of the labor bargain. It is, however, of such limited validity 
that it must be regarded as no more than an intermediate step in the 
analysis. 
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COSTS AND PRICES OF FIRMS ARE INTERRELATED 


The reason is that firms are rarely “isolated” in the economic system 
in the sense and to the degree necessary for this model to apply. The 
prices they pay for their labor and raw materials, and the prices 
they charge for their products are a part of an elaborate system of 
interrelated costs and prices, in which some degree of competition 
is all-pervasive. 

It is for this reason that labor, like business, naturally seeks to sup- 
press competition by acting collectively in various ways and over a 
range extending far beyond the individual firm. And it is for this 
reason that the “public has a vital stake in any collective action which 
takes place between firms, whether by businessmen to raise prices 
directly, or by laborers to raise labor costs and hence prices indirectly. 

Just as bargaining power within a firm may be unevenly distributed 
between employer and employee, as stated earlier, so may it be too 
when the analysis is extended to a group of competing firms in an 
industry. 


INDIVIDUAL FIRM NO MATCH BEFORE COLLECTIVE LABOR POWER 


If collective action is on the labor side only, the individual em- 
ployer is in a conspicuously weak bargaining position, for the union 
is master of the strategy and natur ally seeks to gain its ends by 
playing one employer off against another, maneuvering a break in 
the employer front and using it to force others into line. This is 
familiarly known in the automobile industry as whipsawing. The 
employers where the union being an industrywide union, can choose 
its method of dealing with first one and then another. I think it is 
also of some interest in connection with small firms, because evidently 
a small business is in a very unequal situation in bargaining with a 
large union, a union which extends over the whole industry, let us 
say, or at least over a much wider area than the small firm in question. 
These are cases where the superior bargaining power is clearly on 
the side of labor. Although we usually think of labor as being the 
weaker side in bargaining. 

If bargaining on both sides is “collective,” say on an industrywide 
basis, bargaining power would appear to be again equalized. But 
here we must not imagine that the employer bargains as he would 
if he were a single firm, surrounded by competitive pressures and so 
unable to adjust his prices at ¢ assuming them to be set already 
at the most advantageous figure. 





WAGE INCREASES MEAN HIGHER COSTS AND PRICES 


Since the rise in costs is general so that everyone’s costs are higher 
and by roughly the same amount, the normal competitive check on a 
price increase is sharply diminished. Increases in wages will not 
be borne by the employer, but will be passed on to the public in higher 
prices, if not immediately and obviously, then with the next general 
price adjustment. 

Even with bargaining on an individual-firm basis, if a number of 
competing firms independently grant wage increases so that costs 
generally for the group are higher, prices must sooner or later re- 
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flect the increase in costs. The “isolated” firm in the sense necessary 
to the absorption of a wage increase without a price adjustment is a 
comparative rarity, and the conclusion must be that the public has 
a broad and vital interest in the outcome of labor negotiations. Failure 
to understand this must result from a failure to recognize how the 
labor market and the product market are tied together, and this matter 
must now be looked into more in detail. 


LABOR MARKETS AND PRODUCT MARKETS 


It is fundamental to distinguish between the labor market and the 
product market, but it is also common to place far too much emphasis 
on the distinction. As markets they are clearly not the same—the 
former deals with the purchase and sale of labor services, the latter 
with the purchase and sale of the company’s product. The link be- 
tween them, however, is simple and vital—that the buyer in the first 
market and the seller in the second are one and the same, namely, the 
entrepreneur. Another way to state the relationship is that the 
entrepreneur buys labor in the first market for the obvious purpose 
of reselling it, incorporated into a product, in the second. The eco- 
nomic law which links the two markets, the “law of cost,” is as vener- 
able and respectable among economists as the more famous “law of 
supply and demand.” In simplest form it states that the price of a 
commodity tends to equal its cost of production. 

A great deal of the theory of value consists in the refinement, 
elaboration and qualification of this central principle. And a great 
many of the most elementary misconceptions about wages derive from 
ignoring it—from supposing, for instance, that because the con- 
tr acting parties in the labor market do not, as in the market for con- 
sumers” goods, include the public, a contract mutually agreeable to 
employer. and employee is without public concern. Yet ‘this seems 
to be by far the prevailing view, not only among the public and among 
policymakers, but frequently even among economists, who should be 
the first to point out the “unseen” link between labor market and 
product market through the law of cost. 

It would not be possible, even if it were thought desirable, to re- 
strict the influence of unions to the labor market, and the reason is 
the same law of cost. 

And for this very reason it is not possible adequately to protect 
the public against monopoly prices in the product market without 
a direct concern with what goes on in the labor market. 





APPLICATION OF ANTITRUST LAW TO LABOR 


There has been a great deal of discussion as to whether the anti- 
trust laws should be applied to labor. To the writer the main issue 
seems to be one of their appropriateness to deal with problems of a 
market for which they were not primarily intended. Some partial 
application is surely possible, but the particular body of law asso- 
ciated with antitrust has actually been developed with reference to 
product markets, and it would seem on the face of it that the struc- 
ture and functioning of product markets on the one hand and of 
labor markets on the other, differ in so many ways that a fresh 
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start may be called for to meet the problems of the latter. One need 
only cite some of the major problems of labor markets, such as strikes, 

picketing, labor-management relations and internal union organiza- 
tion, for instance, to indicate the different subject matter involved. 
Questions of detail cannot be examined in this statement. My ob- 
jective is limited to making the point that monopolistic practices 
of labor unions do not spend themselves in the labor market, but 
are merely covered over and transferred through the cost mechanism 
to the product market. This would indicate that if the public is 
to be protected from unreasonable monopoly power, a body of law 
appropriate to the labor market has an importance at least equal 
to that which, in the United States, is generally taken for granted 
in the product market. 


NEED FOR SPECIAL ANTIMONOPOLY LAW APPLICABLE TO UNIONS 


Organized labor is, of course, able to influence the product market 
in a variety of ways directly, as well as indirectly through the cost 
mechanism. Putting aside the strike itself against the employer 
concerned as an aspect of bargaining, there remain organizational 
and jurisdictional strikes and all manner of pressures against other 
individuals and firms not parties to a dispute—economic coercion 
and even strangulation through picketing is a leading example; 
restriction of output for the purpose of controlling market prices; 
exclusion from the product market; direct participation in price- 
fixing agreements, and so forth. There are also, of course, the cases 
of labor unions dealing directly with the publi, as barbers who 
set the local monopoly price of haircuts, and of small entrepreneurs 
who may form themselves into a labor union in order to circumvent 
the antitrust laws. As soon as such a list is presented, the problem 
of borderline cases is at once apparent. Here let it be said only (1) 
that certain of the activities of labor unions would normally come 
under legislation, such as antitrust, designed to “preserve competi- 
tion” in the product market, and (2) that when this has been al- 
lowed for, it should not be imagined that what remains is merely 
a matter of labor-management relations and without relevance to 
the problem of protecting the public from monopoly. Just as surely 
as the public pays a higher price for automobiles if the price of 
the steel which goes into them is monopoly controlled, so it does 
too if the wages of the labor which goes into them, whether in the 
steel, auto or transport industries, is monopoly controlled. 


UNION ACTIVITIES TO WHICHE ANTITRUST LEGISLATION MIGHT BE APPLIED 


Senator Gotpwater. Doctor, before you get into that next portion, 
with the chairman’s permission—— 

Senator McNamara. Go right ahead. 

Senator Gotpwater. I have been interested in this subject of monop- 
olies as practices by the labor unions and the increased clamor to 
place them under antitrust laws. 

Do you think we know enough about the subject in the country to- 
day to legislate at this time, or do you think we would be wise in 
studying it for a longer time? 
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Mr. Cuamperuin. To legislate on what matter, this one of anti- 
trust ? 

Senator Gotpwater. The right legislation that would put certain 
actions or responsibilities of labor unions under antitrust laws? 

Mr. Cuamperuin. I should think that some actions of labor unions 
could be put under antitrust laws if proper distinction were made 
without waiting for a more comprehensive study. 

For instance, it would seem to me that insofar as unions do things 
directly in the product market, which businessmen cannot do and 
unions can because they are exempt from antitrust, this would be a 
very simple matter to correct. That would be a good place to begin. 

More complicated problems which would require more study w ould 
be those where union influence undoubtedly is important in the prod- 
uct, market and yet is indirect through employers. 

A simple example would be limiting the output of the coal mines by 
working only 2 days a week. This of course does limit coal produc- 
tion and so helps keep the price of coal up. Yet it is an action which 
technically takes place in the labor market. 

Senator Gotpwater. That is going a little bit too far. You are act- 
ually regulating the production by regulating the working conditions. 

Mr. Cuamperir. Yes, but it is the union which is regulating the 
production, that is my point. 


COMPLEXITY IN APPLICATION OF ANTITRUST LAWS 


Senator Gorpwarer. That is right. One of the reasons I was 
prompted to ask that is this: Even after 40 years or more of antitrust 
Jaws that applied to corporations we have a ‘difficult time determining 
when a corporation gets into a monopolistic status or when they vio- 
late the antitrust laws. I have in mind some cases that have been in 
the courts for many years that to a layman like myself would ob- 
viously be in a violative field of monopolies and antitrust. 

Mr. Cuampertin. What would be involved in a completely satis- 
factory answer to the questions I have in mind is technical analysis 
on this borderline, where since unions are not subject to the antitrust 
laws, a key question is what should and what should not be included 
in the concept of a “labor dispute.” 

The National Labor Relations Board and the courts have inter- 
preted “labor dispute” very broadly. What is at stake here in part is 
how broadly it should be interpreted. I imply, of course, that it 
should not include just anything that a union does which is in its 
interest. It has, I think, been interpreted unduly broadly, so that a 
good many things which unions do and which would be prevented by 
applying the antitrust laws have come to be permitted by interpreting 
them as a part of a labor dispute. 

Senator Gotpwater. Thank you. 


IS THERE A “LAW OF COSTS’? 


Senator McNamara. Before you leave this section headed “Labor 
Market and Product Market,” you base your premise largely on the 
law of costs. You repeat the phrase “law of costs” over and over 
again. You give a simple definition for law of cost and you state that 





a 





rn Ww Te 





SIT 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1377 


the price of a commodity tends to be equal to its cost of production. 

Well, certainly there is more involved than just the cost of produc- 
tion. There is the business of marketing and profits and such things. 

Mr. CuamMBeruin. Oh, yes; indeed. 

Senator McNamara. Under this law of costs that you laid out as 
sort of a yardstick, do you think, then, that it would be logical for the 
Federal Government to recognize your law of costs and limit the 
profits that could be made beyond the actual cost of production 

Mr. Cuampertin. Well, of course—— 

Senator McNamara. Do you assume that there is such a thing as 
law of costs that operates in a free economy 4 

Mr. Cuameperuin. I think perhaps some of that will be cleared up 
in the next page or two, Senator, but I may comment now that, of 
course, the Government does recognize such a “law” or tries to—in 
connection, for instance, with public utilities, when it tries to set rates, 
for example. 

Senator McNamara. You are certainly not talking about public 
utilities in your thesis. 


IN COMPETITIVE INDUSTRIES “LAW OF COST” IS AUTOMATIC 


Mr. Cuampertin. I am not talking about them here but I do say 
that the possibility of the Government using this concept in relation 
to prices is not absurd. Of course, it involves all manner of difficul- 
ties, and I am certainly not proposing that the Government should 
step in and try to set prices throughout the economy in terms of the 
law of cost. 

We usually think that in fairly competitive industries this result 
comes about more or less automatically, but I do stress the phrase 
“with many qualifications,” because this is a yast subject. We spend 
a year discussing its complications in courses dealing with it. 

The “law of cost” is a very broad generalization, but it is a neces- 
sary generalization in order to make the point that on the whole costs 
are passed on to the public in terms of prices; and that wages are a 
part of cost, so that higher wages are not going to be absorbed out of 
profits, but are going to be passed on in higher prices. After all, this 
is a very familiar idea, although when you start refining it, you can 
raise a good many fine points in connection with it. 


“LAW OF COST” IN PRACTICE 


Senator McNamara. Do you consider, for instance, the building of 
small homes a canes industry? You mentioned that it takes 
care of itself somewhat in a competitive market. Would you consider 
building small homes generally a competitive business. 

Mr. Cuampertin. I should consider that a fairly competitive indus- 
try, yes. 

Senator McNamara. I have in mind an example that proves to me 
that there is no relation between cost and sales price in the market 
today, and I would like to cite it for you. It will take about a minute. 

There is a street in Detroit where I happened to live named Ward 
Avenue. At the street number 19708 Ward there was a house built by 
a concern that does nothing but build homes. The same people that 
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dug the basement of this house moved across the street to a house num- 
ber 19769 and dug another basement. 

Then they came along and put in the floor in the basement, and put 
up the blocks for the wall and then they moved across the street. The 
carpenters and the electricians and the plumbers and the painters built 
the two houses together in this order. This was about 12 years ago. 

The house at 19708 Ward sold for $9,000. Two months later the 
one across the street at 19769 Ward sold for $13,500. If you think 
there is any relation between the cost and the sales price to the degree 
that you have set. forth here, then you refute this example. 

Mr. Cuampertin. I think that could be explained in several ways. 
I might first ask you if I may, Senator, what you think explained it. 

Senator McNamana. I bought the one at 19708. I was interested in 
the sales price of the one across the street. I know of this condition. 

Mr. CHampertarn. Maybe that shows that you are a good bargainer, 
Senator, that you had a better knowledge of the market perhaps than 
the other person. 

Of course, the 2 months interval might explain something. 

Senator McNamara. I assure you that the builder set the price on 
the house. I did not haggle with him. I did not argue with him. He 
set the price. I bought it from the builder. 

Mr. Cuampertin. Of course he may have thought this was a fair 
price and a good price and all he could get when he sold it to you 
for $9,000 and he might have discovered afterward that there was a 
good deal more demand for houses in this neighborhood, so why not 
get a little more. 

Senator McNamara. Is that right? So there goes your theory of 
the law of cost that you are belaboring to such an extent. Then it 
does not work but you think it does. 

Mr. Cuamrrrii. But it does not mean that there would be no dif- 
ferences or no deviations from it. 


Tup “LAW OF COSTS” AND PROFITS 


It is not possible here to go far by way of refinement in the law of 
cost, but one obvious issue must be raised. It is that of the proper 
place of profits in relation to the concept of “cost.” Of course, the 
businessman regards his profits as what is left over after costs have 
been met, and in this sense not a part of his costs at all. But more 
fundamental is the fact that, granted good and bad years, unless 
he makes a reasonable profit over a period of time it is not worth his 
while to remain in business. In this sense, a certain profit must be 
added to his explicit costs as a part of the total cost to society of 
getting his product. 

The precise definition of this amount is without doubt one of the 
most baffling problems of economic theory. Yet the recognition of its 
existence as a necessary element of cost is (if we pass over the Marxism 
exploitation theories) well nigh universal. 

The notion is common that a wage increase impinges mainly on 
profits, and hence need have no effect on prices at all. Of course this 
may happen in certain cases and to a limited extent, but such an effect 
is typically only a short-run phenomenon, and the run may be very 
short indeed. Profits are no more available than are other cost out- 
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lays as a source from which increased labor income may be met with- 
out affecting prices. 

It should be noted that the frequent claim by labor that profits are 
“adequate” to afford a wage increase without raising prices contains 
within itself the seeds of a vicious price spiral. It may be a factor in 
winning an actual wage increase, perhaps by gaining’ a measure 
of public support in one form or another for the labor side. But since 
labor cannot deny to the employer his natural defensive move of a 
price adjustment if market conditions make it possible, the original 
condition of profits supposedly “adequate” for a wage increase is likely 
soon to be restored, and the cycle begins again. ‘The flaw in the argu- 
ment is to suppose that the businessman (or labor, or anyone else) will 
not normally conduct his affairs with full reference to the advantages 
(and limitations) which are set for him by the competitive situtaion 
in which he finds himself. 


NEED FOR PARALLEL TREATMENT OF WAGES AND PROFITS 


Although most economists would admit the truth in these obser- 
vations about profits, their full recognition in economic theory would, 
I think, yield some surprising results. What is needed is to give 
parallel’ treatment to profits and wages, both as costs on the one hand, 
and on the other, as possibly containing elements of surplus. An 
example of what is meant by parallel treatment would be to invert 
the familiar analysis of the theory of the firm wherein wages are 
treated as a cost and profits as a residual to be maximized, by treating 
(some definition of minimum) profits as a cost and examining the 
“maximization” of wage income. In this connection it must be noted 
that we are not nec essarily concerned with “maximization” in a literal 
sense, but perhaps only with a movement in this direction, with an 
attempt merely to get “more,” or with a series of such attempts, each 
move following naturally after the consolidation of the previous one. 
The analogy between industrywide price agreements in the product 
market and industrywide wage agreements in the labor market now 
becomes very clear. <A price agreement may be regarded analytically 
as simply an attempt to increase the pr ofit income by increasing the 
gross revenues of the industry while cosis (such as labor) are held 
down by competitive forces in the markets wherein they are deter- 
mined. But now let the process be inverted. Consider an industry 
where the same possibility as before for increasing gross revenue ex- 
ists, but where competition in the product market keeps profits at a 
moderate level. A succession of industrywide increases (in the “labor 
market”) will raise costs for all and hence prices. The end result is 
quite parallel to that of a price agreement in the product market, ex- 
cept that the monopoly income generated by the industry is dr ained 
off in the form of wages instead of profits. 
This seems to be a run-of-the-mill type of case, with no reason what- 
ever for thinking it to be exceptional. 





2It is evident that if labor in an industry is only partially organized, competition from 
the nonunion sector may limit the power of the union sector. This is a generalization 


which holds equally well for price agreements, and for collective action generally among 
businessmen. 
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MONOPOLY POWERS OF UNIONS 


It is overlooked on a large scale only by reason of the continuing 
tradition in general economic theory that wages are (“on the whole” y 
competitively determined, so that the monopoly positions which 
abound in the system with respect to the gross incomes of firms, and 
groups of firms, may be exploited only by entrepreneurs. In fact, 
their exploitation by labor is made rastly easier by the fact that the 
higher income involved is soon buried in the cost structure, while 
monopoly continues to be conceived as something which happens only 
in the product market, after “costs” have been deducted. 

Speaking geenrally, there can be no doubt that the monopoly power 
of labor is greatly i increased by extending its collective action beyond 
the limits of the single firm. (Surely no one would think of ques- 
tioning a parallel proposition for entrepreneurs.) Competition in 
product markets puts pressure not only upon profits but also upon 
labor and other costs, and collective action by laborers on an industry- 
wide basis to raise their incomes at the expense of the rest of the econ- 
omy is logically indistinguishable from the collective action by entre- 
preneurs ‘for the same purpose which is forbidden by the antitrust 
laws. It should not be necessary to argue this proposition. Can there 
be any doubt that a proposal to ‘limit collec tive bargaining to the firm, 
and to bar all “collusion” between laborers in different firms would 
be regarded by labor leaders and by all friends of labor as virtually 
a proposal to “destroy” the labor movement? If so, what better proof 
could there be of the sweeping importance of the monopoly powers 
which are here discussed ? 


OPTIMUM SIZE OF UNION 


Tt should be perfectly clear that no proposal to limit collective bar- 
gaining to the foe is in fact made here. The optimum size union, or 
“bargaining unit,” either from a private—labor—or from a_public 
oint of view, will certainly, like the optimum size firm, be different 
in different industries and under different circumstances. And there 
are good reasons to think that it may not necessarily coincide with the 
optimum size firm. But the subject is virtually unexplored, for the 
reason that such an approach, at least from a public point of view, 
has not been envisaged. When one thinks of the vast literature of in- 
dustrial concentration and monopoly, including legal hairsplitting as 
to the percentage control necessary to “constitute a monopoly” of an 
industry, it is truly amazing that the existence of precisely the same 
economic problems in the labor field has gone virtually unnoticed. 


COLLECTIVE BARGAINING VERSUS ACCRETIONS OF POWER 


Collective bargaining has been explained in the literature of eco- 
nomic theory, and on ‘the whole defended in the face of a general 
condemnation of monopoly, mainly on the ground that the individul 
laborer is weak, and that collective action is necessary as a corrective 
in order to put him on something like a par with his employer. Such 
an objective would clearly be achieved if the collective action extended 
no further than the particular employer concerned. The fact that a 
labor union, once formed, will, like any other unit in the economy, 
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naturally seek to extend its power, the process—and methods—by 
which this may be done and the consequences of its achievement, seem 
to have been generally overlooked in the analysis. 

The process is the familiar and many-sided one of absorbing both 
competing and connecting activities. Since here again we find the 
familiar principle that competition is a matter of degree, it extends 
more or less indefinitely. “Absorption” must be understood to include 
not merely extending the actual area of the union itself both within the 
plant, and in competing and connecting plants, but the development 
of alliances, agreements (including the so-called honoring of picket 
lines) and power positions with respect to other unions, to competing 
enterprises, etc., which will make union action as disastrous, and 
hence the threat of it as ominous, as possible.* 

It is strange indeed that this phenomenon of collusion and of 
bigness and power, regarded generally as of prime importance at the 
profit or enterprise level, should have attracted virtually no attention 
whatever at the level of labor organization, although as a proportion 
of total costs, and so of prices paid by the public, labor cost is vastly 
more important than profits. In fact, the struggles for power in the 
labor field seem to be quite comparable to anything witnessed in the 
most violent periods of consolidation in the railroad and industrial 
areas.° 

POWER GOES WITH SIZE 


The power that goes with size does not need detailed elaboration. 
But some aspects of it may be overlooked. In addition to the control 
over a wider range of market situations, both competing and connect- 
ing, it brings correspondingly larger financial revenues and resources, 
which may now be concentrated at any particular point, and so con- 
stitute an actual threat of economic destruction to the individual 
employer. The parallel is suggested of “local price cutting” in the in- 
dustrial field, whereby a large enterprise may concentrate its resources 
at some particular point in the sense of taking temporary losses there 
in order to eliminate a competitor—a practice forbidden by the anti- 
trust laws. Another aspect of size is that it puts the boycott, even 
the primary boycott, in a completely different light. For instance, 
a boycott effectively conducted on a nationwide basis could be a deadly 
weapon, and one unrelated to collective bargaining, as such.® 





* Sometimes the activities are neither, and expansion seems to be motivated mainly by 
the thirst for dues revenue and the power and prestige in the labor movement that go with 
large membership. One is veuninded of the era of headlong public utility holding company 
expansion and of the subsequent attempt in the Public Utility Holding Company Act to 
establish “integrated companies.” g 

*A slogan of the Teamsters that “if you got it, a truck brought it,” is of poignant 
economic significance, indicating conclusively, as it does, that unless a truck brings it, you 
don’t have it. The decision as to whether you shall have it or not is, in New York City. 
in the hands of the Teamsters joint council, which has the power to grant or withhold 
strike sanction to the 57 Teamster locals. Equally important, it decides on the validity 
of requests from other unions, not Teamsters, for recognition of their picket lines. It is 
—s to re such a power in the United States being put in the hands of anyone but a 
abor leader. 

*As a single example, a study of the expansion of the Teamsters Union on the west 
coast concludes with the observation that: 

“The most sweeping uses of economic power by the Teamsters Union * * * during the 
past 20 years have occurred not in connection with employers of teamsters, but against 
other unions.” (John B. Gillingham, The Teamsters Union on the West Coast, p. 88. 
Quoted by Robert D. Leiter, The Teamsters Union, p. 104.) 

6 The nationwide boycott presently attempted by the UAW against the Kohler Co. is a 
perfect example. 
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REAL MEANING OF STRIKE 


In addition to size, other accretions of power which go beyond mere 
collective bargaining may be summarized. The strike has not been 
discussed up to now, but its true nature should not go unmentioned. 
It is not at all a mere stoppage of work, as it seems to be generally 
regarded when the “right to strike” is discussed in terms of the right 
of the laborer, either individually or collectively, not to work if he 
doesn’t want to and if he cannot agree on terms with his employer. 

It is, in fact, this plus the right to prevent his employer from 
hiring anyone else who is willing to take the job. Practically speak- 
ing, it has developed into a property right in a job even though one 
is not working at it. No counterpart to this privilege of preventing 
the person with whom one is bargaining from making an alternative 
contract which is mutually agreeable, with another party, exists in 
“bargaining” anywhere else in the economic system. 

Still other accretions include a multitude of pressures, economic 
and other; boycotts, primary and secondary ;* picketing; and all other 
devices employed both against nonstriking workers and against the 
employer himself to isolate him from his normal economic connections. 

The use of violence, both actual and potential, should also be men- 
tioned. Of course, violence is “illegal,” but for a variety of reasons 
it may not be effectively prevented, and it is rarely punished. Hence 
the threat of it is very real, and so paradoxically, its influence may be 
greatest when it doesn’t happen at all. Similarly, mass picketing is 
generally speaking illegal, but it is a common occurrence. It can 
always be begun, and much time may elapse before countermeasures 
can be taken. In the meantime, it may have its effect, and a part of 
the settlement will be to forgive all illegal conduct in order to promote 
“harmonious relationships.” 

Such accretions of power in the hands of labor unions have literally 
nothing to do with collective bargaining as this term would be applied 
to any segment of the economy other than the labor field. Indeed, the 
widespread view that the labor cause is an especially meritorious one, 
and therefore should not be hampered in any way has already led to 
developments which make “collective bargaining” an antiquated and 
wholly misleading phrase in terms of which to describe the nature and 
activities of the modern labor union. 


ACCRETIONS AUGMENT BARGAINING POWER INDIRECTLY 


It is true, of course, that any accretion of power is indirectly related 
to bargaining in the sense that it strengthens the hand of the party 
who enjoys it. Therefore, if the social objective is indeed to strength- 
en the hand of labor in some indefinitely large degree, or at least 
enough to win, then there is no case whatever for limiting in 
any respect the power enjoyed by any particular union. Certain it is 
that without the imposition of limits by organized society, there is no 
reason to suppose that labor unions would be any more hesitant either 
about absorbing competitors or about exploiting all available means 
of putting pressure on those who would interfere with the growth and 


™ The prohibition of mente boycotts in the Taft-Hartley Act is largely ineffective by 
reason of several loopholes which remain to be closed. 
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exercise of their power than would business firms in the absence of 
effective antitrust and other legislation, 


APPLICATION OF UNION TECHNIQUES TO OTHER FIELDS 


It is, therefore, not to be expected that the exercise of union power 
should stop at mere bargaining in the ordinary connotation of this 
word, either in economic literature or in general usage. Some per- 
spective may be had on what is involved by imagining an application 
of the techniques of the labor market in some other ‘field. If A is 
bargaining with B over the sale of his house, and if A were given 
the privileges of a modern labor union, he would be able, first, to con- 
spire with all other owners of houses not to make any alternative offer 
to B, using violence or the threat of violence if necessary to prevent 
them; second, to deprive B himself of access to any alternative offers ; 
third, to surround the house of B and cut off all deliveries, including 
food—except by parcel post;* fourth, to stop all movement from 
B’s house; and fifth, to institute a boycott of B’s business. 

All of these privileges, if he were capable of carrying them out, 
would no doubt strengthen A’s ae but they would not be re- 
garded by anyone as a part of bargaining—unless A were a labor 
union. 


NEED TO DIFFERENTIATE COLLECTIVE BARGAINING POWER FROM OTHER 
SOURCES OF UNION POWER 


What is needed for a clear picture of union power is to disentangle 
analytically the accretions of power from collective bargaining per 
se. It may be found that if all the accretions were removed or 
effectively controlled, the residuum derived merely from collective 
bargaining would be small, but whether removed or not, the first step 
is to. analyze correctly the nature of the powers possessed in order that 
an intelligent decision may be reached as to how much, and which, 
of them may properly be sanctioned by society. Certainly such a 
decision will never be possible as long as all union activities are in- 
discriminately lumped together under the general and completely 
misleading rubric of “collective bargaining.” 

The booklet by Dean Emeritus Roscoe Pound of the Harvard Law 
School on Legal Immunities of Labor Unions, published by the Amer- 
ican Enterprise Association, should be mentioned with the observation 
that each of the legal immunities has its direct economic impact. 

A study of wages under unionism which assumes away these im- 
munities so far misconceives the operation of the labor market that 
it fails in its obvious function of explaining wages. Indeed, the use- 
fulness of such a theory for problems of public policy might well be 
compared to the usefulness for such a purpose of a theory of prohi- 
bition in the 1920’s which assumed that the law was 100 percent 
enforced. 

There can be no doubt that the public becomes aware of the economic 
power in the hands of unions almost exclusively through the com- 





* An actual case recently in Massachusetts. 
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paratively rare explicit manifestations of this power in the form of 
a strike. Paradoxically it goes unrecognized - the most part just 
because it is so extreme that the mere possibility of its use typically 
suffices. Periodic concessions by the employer of an increment of 
gain which is soon buried in costs and passed on to the public is gen- 
erally the easier way out. 


ILLUSTRATIONS OF EXCESSIVE UNION POWERS 


Thus, the New York Times reports: 


Early yesterday morning the economic power of the truckers was brought to 
bear in the first New York trucking strike in 6 years. By late afternoon a major 
segment of the struck owners had settled on the union’s terms * * * it appears 
that a potentially catastrophic tieup has been averted (October 17, 1954). 

As another example, there may be cited a study by Herbert R. 
Northrup, on railway labor disputes between 1941 and 1945 under 
the Railway Labor Act. This act had been commonly held up as a 
model law, apparently by the sole criterion that industrial peace was 
“observed” in the railway industry during this period. Northrup 
shows, however, that the peace was in fact achieved by repeated capit- 
ulations to the railway unions under threats of strike—in wartime— 
capitulations in which the act was in fact frequently overridden, and 
better settlements obtained through direct pressures upon both the 
President and Congress. 

RACKETEERING 


A final word may be said on racketeering. Here again a study of 
wages which ignores this particular type of profit opportunity in the 
labor field will be inadequate to an understanding of the place of 
unions in the economic system. It seems clear that little is known 
officially as to its extent. Organized labor is articulate mainly 
through its leaders, and its leaders are naturally opposed to revela- 
tions, however true, which would be damaging to the labor move- 
ment. 

On the other hand, anyone seeking to know and state the whole 
truth, is certain to be widely accused of seeking to destroy the unions. 
In spite of this highly emotional atmosphere, it is to be hoped that 
the full truth may be known. One thinks at once of earlier revela- 
tions of abuses in the field of corporate organization and finance, 
which have properly led to corrective legislation. 

Surely all the possibilities for economic gain which are presented 
to individuals in the unfolding of union activity, should take their 
proper place in the study of wages under collective bargaining. The 
fundamental question is: To what extent has the general public in- 
difference toward the growth of union power led to an economic 
structural development in the labor area which positively invites 
abuses—with unions and on both sides of the labor-management rela- 
tionships ? 


® Herbert R. Northrup: The Railway Labor Act and Railway Labor Disputes in Wartime, 
American Beonomic Review, June 1946, p. 324. 
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INSTITUTIONAL CHANGES IN UNION GOVERNMENT 


Clearly relevant is the whole subject of union government. There 
seems to be agreement among labor economists that sw eeping insti- 
tutional changes have taken place in the nature of labor unions. 

As one writer has put it— 


with the decline of socialist faith, labor is left without a conscience, without a 
moral dynamic, and thus without protection against the impersonal mechanism 
of organization and the human lust for power.” 

A popular cure for the abuses of union government is more democ- 
racy. This seems to have some, but only” limited possibilities. “As 
long as things go well, the average union member doesn’t want self- 

vernment, and is amazed and resentful when an attempt is made to 
Forve its responsibilities on him. What he wants is protection and 
service, his money’s worth for his dues." 

That is a quotation chosen almost at random. I think similar 
sentiment would be expressed by many students of the labor field 
with respect to the trends in the more recent development of labor 
union growth. To the extent that unions have really become busi- 
nesses, selling their services for a fee in the form of dues, their 
“leaders” are not at all what this term connoted in earlier days, but 
merely businessmen dealing in labor. Some union officials have in 
fact described thmeselves in exactly these terms. The labor move- 
ment is no longer what it was, and any analysis of labor problems 
today must put aside the folklore and take such institutional changes 
fully into account. 

Senator McNamara. I want to thank you, Doctor. I am sure you 
bring a viewpoint to the committee that is different than others that 
have been expressed. It will be given consideration not only by the 
subcommittee, but the full committee. 

Senator Goldwater, do you have any comments or questions? 


SOME LABOR LEADERS CONCERNED WITH CONCENTRATION OF POWER 


Senator Gotpwater. I wish to comment, Mr. Chairman, that I think 
having Dr. Chamberlin down here could have a very salutary effect 
on legislation that we prepare this year—I hope we prepare this year. 

It certainly should have on legislation in the years to come. 

I notice that some of the other union people I have talked with, 
some of the union leaders at lower levels, are becoming concerned with 
the growing concentration of power in the movement “and they can see 
the day coming such as came to the corporations when the public rose 
up and demanded that they be restrained in their activities. 

I do not think anybody in his right mind in this country wants to 
see the union movement, any more than the business movement, set 
back by undue Government ‘control, but I believe that those of us in 
the legislative field and those who are leaders of labor, will listen to 
an analy sis like this and by Judge Pound and others who have 
studied in this field, and I think can come to a much quicker meeting 





“an Herberg, Bureaucracy and Democracy in Labor Unions, Antioch Review, fall 1943, 


“win Herberg, Bureaucracy and Democracy in Labor Unions, Antioch Review, fall 1943, 
p. 412. 
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of the minds as to what should be done to prevent a concentration of 
power becoming so great that the public demand for correction will, 
as usually, result in going too far with too much. 

Doctor, I want to thank you for coming down here. To me this is 
a very valuable paper and I am hopeful that our colleagues who were 
not here this afternoon, but who were attending other meetings, will 
have an opportunity to read it. 

Mr. Cuamperuin. Thank you, Senator Goldwater. 


REDUCING UNION POWER WOULD NOT NECESSARILY RESULT IN INCREASED 
MANAGEMENT POWER 


Senator McNamara. Speaking of this power on which you have 
elaborated quite a bit, do you assume that if the power of labor is 
reduced that automatically the power of management will be in- 
creased ? 

Is not the power within the entire industry, both management and 
labor, such that it will flow from one to the other? Is it a relative 
thing or not, in your estimation ¢ 

Mr. CuampBer.in. I would not put against each other the power of 
labor and the power of management in the sense that it would imply 
that less power in the hands of labor would mean more power in the 
hands of management. 

Less power in the hands of labor unions might mean more power in 
the hands of other laborers. 

Senator McNamara. You mean cheaper labor, perhaps? 

Mr. Cuambertin. I was not thinking of that. 

Senator McNamara. That could be one factor. 


REDUCTION IN LABOR’S MONOPOLY POWER MIGHT RESULT IN LOWERING 
OF PRICES 


Mr. CuamBer.in. But laborers who do not belong to unions for one 
reason or another. It does not have to be cheaper labor. I have in 
mind, of course, the use of labor power to organize people who do not 
want to be organized or to bring pressure in other ways throughout 
the area, and, of course, other laborers are only a part of it. 

I would say in general, that just as a reduction in monopoly power 
in the industrial area would filter through to the public—that is why 
we want to reduce it—so a reduction of “monopoly power in the labor 
area would also filter through to the public through the effect of costs 
on prices. 

As long as laborers were left wap enough power to bargain on 
equal terms with their employers, I do not think their employers’ 
power would be enhanced by their having somewhat less power in 
certain other respects. 

This would leave collective bargaining intact, so that is not at issue. 

One could certainly expect by all we know of how the economic 
system works, that the chief beneficiaries would be other elements of 
the whole population, the general public in other words. 

Senator McNamara. Of course, to the degree that labor is the 
consumer, it would benefit by that. phase of it. 

Mr. CHamBertIn. Yes, of course. 
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UNION POWER SHOULD BE CONCENTRATED IN COLLECTIVE BARGAINING 


Senator Gotpwater. Doctor, when we talk of labor power, I think 
we have to define it. They certainly should have the power of the 
bargaining table. 

In fact, that is where their power should be concentrated. But 
the danger that I see now in the labor movement is precisely that 
which was seen in the days of the enactment of antitrust legislation 
when the power of business was not confined to the halls of business, 
but went into the fixing of prices, the control of competition, the regu- 
lations of the Government, actually moving into the Halls of Con- 
gress and legislative halls of States. 

If, for instance, the labor movement were confined today to the 
bargaining table, to the betterment of hours and working conditions, 
end so forth, I could find no argument unless that power were ex- 
tended into the pricing field through what we call under-the-table 
sweetheart deals in basic industries where no bargaining is done, 
but an agreed-to increase obtained for a corresponding increase in 
price. 

But it is only when we begin to see in this the expansion into the 
legislative fields, in some cases the business fields, that we begin to 


. > 
see again that the — of the power along with their economic 


power can be a threat 

That is my concern. I think that the union should have almost 
all the power it needs, that it can get at the bargaining table, as long 
as management sits on the other side with equal strength to argue 
back and forth. 

Mr. Cuamperiin. I would agree, and stress especially that the 
power should be exercised at the bargaining table. 

What I feel, myself, is particularly important, and what I would 
like to stress in what I have said, is this idea of accretions of power 
which do not have anything to do with bargaining, properly speak- 
ing, such as the possibility of strangling a business by secondary 
boycott or by picketing with the cooperation of the Teamsters Union, 
for instance, which “honors” a picket line and thereby cuts off all 
aecess of an enterprise either for raw materials coming in or for 
goods going out. 

This seems to me a monstrosity, frankly, and I cannot understand 
why that sort of thing should not be corrected very quickly. 

This is not bargaining at all. It is not even monopoly power in 
the sense that we ordinarily analyze it. 

It goes much further than that. 


EMPHASIS ON NEED TO REGULATE POWER ON UNIONS IN TRUCKING 


Of course, with respect to transportation, we are surely behind 
the times in not recognizing that transportation is now carried on in 
very large degree by trucks, instead of entirely by railroads. 

At any rate, a firm can be ruined by cutting off transportation. 

We have a general principle in the a utility area of the obli- 


gation to serve. We do not have it evidently with respect to trucking 
companies. 
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Yet there is here the possibility of simply putting a firm out of 
business by the decision of a trucking union to cooperate with an- 
other union in a labor dispute, where the trucking union itself has 
no dispute whatever with that firm. 

This is certainly the major source of the terrific power in the hands 
of the Teamsters Union: The fact that it deals in transportation and 
can cut off transportation in this way. 

Senator McNamara. Thank you very much. 

The subcommittee will now stand adjourned until 10 o’clock to- 
morrow morning, in this room. 

(Thereupon at 3:30 p. m., the subcommittee was recessed, to recon- 
vene at 10 a. m. Friday, May 23, 1958.) 
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UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 
AND PROCEDURES 


FRIDAY, MAY 23, 1958 


Untrep States SENATE, 
SUBCOMMITTEE ON LABOR OF THE 
CoMMITTEE ON LABorR AND PuBiic WELFARE, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10 a. m., in the Old 
Supreme Court Chamber, the Capitol, Senator John F. Kennedy 
(chairman of the subcommittee), presiding. 

Present: Senators Kennedy (presiding) and Ives. 

Also present: Senators Smith and Cooper, members of the com- 
mittee. 

Committee staff members present: Stewart E. McClure, chief clerk; 
Ralph Dungan and Ray Hurley, professional staff members. 

Senator Kennepy. The subcommittee will come to order. 

The subcommittee is now concluding the 3 weeks of hearings on 
the proposed amendments to the Taft-Hartley Act and also the recom- 
mendations of the McClellan committee. 

The first witness was the Secretary of Labor and the last witness is 
the Secretary. 

We are glad to have you, Mr. Secretary. You may proceed in what- 
ever way is satisfactory to you. 

Senator Smirn. Mr. Chairman. 

Senator Kennepy. Yes, sir. 

Senator Smirn. As a member of the full committee, but not a 
member of the subcommittee, I am happy to be here. I want to wel- 
come the Secretary of Labor, Mr. Mitchell, and the Solicitor, Mr. 
Rothman, to these hearings. 

As I explained to you, I am on the Foreign Relations Committee, 
and we have some work we must finish today. So after a brief start 
with you I may have to slip out. I am delighted to see you. 

Senator Kennepy. Proceed, Mr. Secretary. 


STATEMENT OF HON. JAMES P. MITCHELL, SECRETARY OF LABOR, 
ACCOMPANIED BY STUART ROTHMAN, SOLICITOR, DEPARTMENT 
OF LABOR 


Secretary Mircnett. Mr. Chairman and gentlemen, I have a very 
brief statement which I would like to read. 


ADMINISTRATION PROGRAM 


I am pleased to have this opportunity to discuss with you the pro- 
posals made by the President to the Congress last January for legis- 
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lation which would, in the President’s words, reassure the American 
public that— 

1. The funds which are set aside for the benefit of working men and women 
in health, welfare, and pension plans are accounted for. 

2. The moneys which are contributed by workers to union treasuries are 
being used solely to advance their welfare. 

3. Organizations in which working people associate together voluntarily to 
improve their status through collective action will be administered in such 
fashion as to reflect their will. 

4. Working people are more fully protected from dealings between repre- 
sentatives of labor and management which have the effect of preventing the 
full exercise of their rights to organize and bargain collectively. 

5. The public is protected against unfair labor and management practices 
within the collective bargaining relationship which give rise to the exercise 
of coercive power by one as against the other tending to impede the peaceful 
development of that relationship, or which infringe the legitimate rights of 
innocent third parties. 


SECRETARY'S TESTIMONY MARCH 26, 1958 


On March 26, I testified before this subcommittee in support of 
three bills now before it: S. 3097, S. 3098, and S. 3099. These bills 
embody the principles and program set forth by the President. It 
is my understanding that this hearing is a continuation of the hear- 
ing at which I testified and that my detailed testimony on S. 3097, 
S. 3098, and S. 3099 is a part of this record. 

If I am mistaken, I would be glad to submit a copy of my testi- 
mony at the March 26 hearing and ask that it be made a part of my 
testimony today. 

Senator Kennepy. That is right, Mr. Secretary. This hearing is 
a continuation of those which began when you appeared then. Your 
statement of March 26 isa part of the record, sir. 


ADMINISTRATION PROPOSALS WOULD STRENGTHEN FREE UNIONS 


Secretary Mircue... Since I have already testified in detail on the 
administration program, I would like today merely to reemphasize 
that there is a need for legislation in this area. 

I consider that the comprehensive program of the administration, 
which follows the principles laid down by the President, provides 
the most reasonable and effective proposals to deal with those matters 
which require legislative action. These proposals would strengthen, 
not weaken, the basic principles of free-trade unionism and would 
not improperly interfere in the internal affairs of labor organizations. 
They would not hamper the exercise of the right of employees to 
organize and bargain collectively through representatives of their 
own choosing but “would provide needed protection to the rights of 
individual working men and women in their relations with their 
employers and with labor organizations and, most important, they 
would protect the public interest. 


SUPPORT FOR ADMINISTRATION PROGRAM 


The merit of these proposals is demonstrated by the fact that some 
of them have been adopted and are included in bills introduced by 
members of this committee. Moreover, there seems to be very little 
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disagreement as to the need for legislation in most of the areas 
covered by the administration’s proposals. 

I think that the country is sufficiently aroused on the need for leg- 
islation in the areas covered by the administration’s program, that 
action is expected. 

The President’s Braga was announced last December and news- 
paper comment indicates that it has met with wide public approval. 
The President’s program has been termed by many newspapers as 
a reasonable program designed to protect the rank and file of labor. 


EDITORIAL ENDORSEMENT 


In an editorial on December 7, 1957, the New York Times described 
it as “a model of high statesmanship” and as one “designed to prevent 
abuses, not to impose direct Government control.” 

The Washington Star on December 9, 1957, said : 

The administration has presented to organized labor a legislative program 
designed to help labor itself, as well as to guard broader public interests. 

The Post-Dispatch described the administration’s program as 
“intelligent and enlightened.” 

The Philadelphia Inquirer spoke of it as one which “would deal 
with situations that have long needed correction.” 

The Charlotte News said that the program would leave the respon- 
sibility for keeping unions on the— 
straight and narrow path * * * precisely where it should be—in the hands of 
the membership. 

The administration’s proposals to Congress, contained in S. 3097, 
S. 3099, and S. 3098, cover all of the areas with respect to which the 
interim report of the select committee recommends legislation. 

It would not inject the Government too far into the regulation of 
union internal affairs. The program deals with problems created 
by ambiguities and inequities in present labor-management-relations 
laws which have long needed correction. 

The remaining time for the development of an effective legislative 
program during this session is short. The committee has indicated 
that it will report out a bill by June 10. The committee’s task woulda 
be made lighter by adopting the administration’s program. 


TECHNICAL ASSISTANCE BY LABOR DEPARTMENT 


Senator Kennepy. Thank you, Mr. Secretary. 

Secretary Mircnet.. Mr. Chairman, I would like to add also that 
if the committee so desires, we would be very happy to offer any 
technical assistance of our very competent staff in the Labor Depart- 
ment to your staff in the preparation of legislation. 

Senator Kennepy. That would be helpful, Mr. Secretary, and we 
will certainly be in touch with you and the Department in that regard. 

Senator Smith. 

Senator Smiru. I have no questions. 

Senator Kennepy. Senator Ives. 

Senator Ives. Mr. Chairman, I would like to ask the Secretary 
a few questions. 
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BILL BY JUNE 10 


Senator Kennepy. Will the Senator desist? If the Secretary will 
excuse me, I will say that after Senator Ives and Senator Cooper 
have concluded, the subcommittee will close its hearings and will 
report a bill out before June 10. 

Secretary Mrrcnxiy. Thank you, sir. 


SECRET STRIKE BALLOT 


Senator Ives. Mr. Secretary, Senator Purtell was unable to be here 
this morning. He had an engagement out of town. He has a very 
strong feeling regarding the secret ballot in connection with the 
strike vote. 

As you well know, you have a proposal for a secret ballot which 
does not cover the strike vote. On the other hand, I have one put 
in that covers everything including the strike vote. 

I would like to have you express your feeling as to why you are 
opposed to the secret ballot where a strike vote is concerned. I think 
it would be very helpful because I suspect very strongly unless there 
is some pretty potent reason given, and attempt would be made to 
offer an amendment on the floor of the Senate to put it in the bill itself. 


SECRET STRIKE BALLOT UNWORKABLE 


Secretary Mrrcnei.. Senator Ives, certainly no one can be philo- 
sophically opposed to the idea that people should have the right to 
vote secretly on matters that are of concern to them. However, it 
seems to me that the idea of having a Federal requirement that a 
secret vote shall be taken prior to strike action by a union is im- 
practical. 

As I understand it, in some of these proposals, it is proposed that 
this vote be taken under the auspices of the National Labor Relations 
Board. 

Senator Ives. It has also been proposed that it be placed in the 
hands of the Mediation Service. 

Secretary Mircuetn. By a Federal agency, whether it be the Board 
or the Mediation Service. 

It seems to me for those of us who have some experience in indus- 
trial relations that this approach to the problem is impractical and 
unworkable. The whole history of industrial relations would indi- 
cate that, by and large, if the union leader says to his membership, 
“Look, I want a strike vote when I go and meet with the manage- 
ment people to strengthen my hand to get what I think you ought 
to get,” invariably, I think, almost without exception, as proven per- 
haps by the union shop vote which was originally a part of the Taft- 
Hartley law and which was discarded as unworkable, that in the 
union shop vote 97 percent of the votes taken indicated that the mem- 
bers desired a union shop. 

I believe the record would be the same with relation to strike votes 
because the union leader can always get an affirmative strike vote. 

Senator Ives. May I interrupt you there again, Mr. Secretary ? 

Secretary Mrrcne.yu. Yes. 
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DOUBTS WHETHER WORKERS WOULD ALWAYS SUPPORT STRIKE VOTE 


Senator Ives. I would like to point out that is where there is a 
vast difference of opinion. Personally, I am openminded on this. I 
have not had any personal experience myself where strikes were 
involved. 

Senator Purtell, as you know, is a businessman. He has been head 
of a substantial corporation, and he views it from that angle, and he 
is very openminded, very broad in his attitude toward labor relations. 
He feels, and I feel, perhaps with some justification, that there are 
occasions when the workers would repudiate the labor leaders in vot- 
ing for a strike. I do not think you can take that as a foregone con- 
clusion that they would always support the leader, because there is 
sometimes a great deal of resentment on the part of workers when a 
strike has been called. We know that. By the way, that has been 
disclosed by witnesses at the hearings before the McClellan committee. 


STRIKE VOTE WOULD HINDER COLLECTIVE BARGAINING 


Secretary Mircnerty. From the point of view of management, I 
would think that management would not like to see a strike vote 
legislated because a management negotiator will be confronted by a 
union negotiator saying to him, “Look, I have no discretion in this 
matter. I cannot make any compromise on our demands because the 
Federal Government has taken a strike vote and my membership by a 
majority vote says that I have got to get what I am asking for right 
now. 


STRIKE VOTE EFFECTIVE FOR 30 DAYS 


Senator Ives. His proposal does not follow that at all. As I un- 
derstand it, his proposal actually is to have a strike voter after which 
within 30 days they have to act. If they do not act within that period 
of time, the strike vote no longer holds. 

They would have to have another vote to call a strike. 

Secretary Mircuets. Who has to act? 

Senator Ives. The union has to act. The union has to act in calling 
a strike. If we had a strike vote today, and today is the 23d of May, 
30 days from today, which I think would be the 22d of June, if they 
have not acted by that time, the thing goes out the window. They 
cannot call a strike then. 

In the meantime, during all that period of time of 30 days, they 
have direct negotiations, not with respect to the Mediation Service, 
but direct negotiations between labor and management will continue. 

His feeling is very possibly that during that period of 30 days they 
can reach a conclusion and avoid a strike. Of course, that is a pretty 
short cooling-off period, if that is what it is supposed to be. I recog- 
nize that. 

I am not recommending this be done. Do not get me wrong. I am 
expressing what he has expressed to me. 


STRIKE VOTES LEAD TO CRISES 


Secretary Mircuexy. In theory, these proposals may look as though 
they are practic al. My own feeling, from actual hard bargaining ex- 
perience, is the more you surround the collective-bargaining process 
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with rules, regulations, and deadlines and cooling-off periods, and so 
on, by law, the more you destroy the idea of free collective bargaining. 

I do not mean by that there should not be some regulation, but it 
seems to me that these proposals that have a certain deadline—30 days, 
60 days—inevitably lead to the building of crises. 

I feel instinctively that such a proposal would only add to the bur- 
dens of the Government and the conduct of elections and would prove 
nothing. 

If I thought that they would prove something, I might feel dif- 
ferent, but I do not think they will. 


VOLUNTARY PROCESSES CONDUCIVE TO HARMONIOUS RELATIONS 


Senator Ives. Of course, you have the same basic philosophy on 
that subject that I have, and that is the more we operate in this field 
by the voluntary processes, the better off we are. 

Secretary Mrrcnety. That is right. 

Senator Ives. It has always been my attitude. 


NEED TO TIGHTEN TAFT-HARTLEY 


On the other hand, I have been somewhat shaken in my belief in 
that matter by the revelations that have developed as a result of the 
Rackets Committee investigations. I think we have got to tighten 
up the Taft-Hartley Act, and of course, your own recommendations 
indicate your feeling on that subject. 


DISAGREEMENT BETWEEN SECRETARY AND SENATOR PURTELL ON STRIKE 
VOTE 


Secretary Mircueri. Oh, yes. In the terms that we have out- 
lined, we believe sincerely that the act should be strengthened. But 
in this respect, I have some doubts. 

Senator Ives. I do wish that you and Senator Purtell could get to- 
gether on this matter and talk about it privately, and not publicly. 

Secretary Mircneny. I might say that I have talked to Senator 
Purtell by the hour on this one. He has not convinced me nor have 
I convinced him. 

Senator Ives. No. I know you have had several discussions on it. 
As a matter of fact, you know, I do not think what you have just said 
will convince the Senate on the floor. 

Secretary Mircnety. Maybe not. 

Senator Ives. I doubt it very much. 

I think his argument is much more convincing from that stand- 
oint. 

Secretary Mircuetu. It is very possible, Senator, that many of the 
Senators with the best of motives might not realize the impediment 
they place in free collective bargaining by such a rule as this. 

Senator Ives. Thank you very much. 

There is one more matter that I want to take up with you, and then 
I will turn this over to Senator Cooper. 

Do you have any questions? 

Senator Cooper. Go ahead. 
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RELUCTANCE BY NLRB TO EXPRESS OPINIONS 


Senator Ives. That is this question of the authority, the jurisdic- 
tion of the National Labor Relations Board. We have had the Chair- 
man of the Board before us. We have had the General Counsel be- 
fore us. On matters of policy, we always run into a blank wall as 
though they were not theoretically empowered to express their opinion 
on these matters. 

Now it is my understanding that the NLRB is an independent 
agency. 

Secretary Mrrcneuy. That is right. 

Senator Ives. I do not think they are subject to the jurisdiction of 
any department, not even the President of the United States, are they ? 

Secretary Mrrcne.ui. They are not. 

Senator Ives. Why would they be reluctant, then, to express them- 
selves in matters that are a matter of policy ¢ 


QUASI-JUDICIAL STATUS IMPEDES NLRB TO EXPRESS VIEWS ON POLICY 


Secretary Mircue.y. I think they feel, Senator, that they are a 
quasi-judicial board set up by law to administer a law or a statute, 
and that their job is to administer the statute as Congress passes it. 
I believe this is their philosophy. I believe that they are anxious and 
willing to give the committee the benefit of their operational experi- 
ence. 

Senator Ives. Yes; they are very willing to do that. They gave us 
the facts. They said, after being asked if they could take on any 
more work, that they couldn’t. 

Secretary Mircue... I believe their attitude is a proper one for a 
quasi-judicial agency such as this. 

Senator Ives. How are we going to find out what we need to do, 
in the way of legislation, to remove some of the things that have 
occurred ¢ 

Secretary Mircueiy, Haven’t the Board and its representatives 
been cooperative with the committee in giving it all of the facts that 
it wants? 

NLRB ALSO RELUCTANT TO PRESENT FACTS 


Senator Ives. No; they have not been able to. I do not know just 
exactly why they have not been able to. I have wondered what the 
reason was. What we want very badly to know is what the potential 
load would be if they were to take on all of these questions of labor 
relations, the question of certification, the question of unfair labor 
practices, where the matter of interstate commerce may be involved. 
They do not know. 

Secretary Mircueiy. I wonder if anyone knows. 


“NO MAN’S LAND” WORKLOAD 


Senator Ives. They do not. But no effort is being made to explore 
that field to find out, and I think it should be. They say they cannot 
take on more than 20 percent more, which may be true. I do not 
question that. We have to know what to do. This question of a 
“no man’s land” is a very vital question. One of our members, I hap- 
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pen to know, feels that they should be responsible for the whole field, 
should take it ali on. On the other hand, they say they cannot do 
it, they are not geared to it. 

Secretary Mrrcneti. Well, it seems to me, Senator, that any at- 
tempt to estimate precisely what the extended load might be would be 
a matter of guess. Also, I think the Board has to be guided by what 
it can do practically and in an administrative way. 

Certainly, my own feeling, if you want to know it, is I think the 
Board could, given the funds and the personnel, extend its jurisdic- 
tion beyond the point where it now rests. To what extent they could 
expand, I do not know. But, if the Board says they can expand 20 
percent more, that sounds like a reasonable figure. I do not think it 
would be practicable for the Board to attempt to cover the entire 
area which the statute, theoretically, gives them, because, in so doing, 
they could conceivably be bogged down in cases involving 1 or 2 em- 
ployees to the detriment of the greater number of employees. 

I think there is a reasonable line here which can be drawn. Cer- 
tainly, the line can be drawn beyond the point that the Board now 
operates, I believe. 


$3 MILLION NEEDED TO EXTEND NLRB LOAD BY 20 PERCENT 


Senator Ives. They admit they can increase their load 20 percent. 
That is the limit. That is contingent, of course, upon the willing- 
ness of the Congress to provide funds, $3 million. To do all that 
they propose to do in that connection, we have got to provide addi- 
tional money. 

Secretary Mircneii. Of course, they cannot do it unless they have 
the funds and the personnel. 

Senator Ives. That is right. I am not criticizing them on that at 
all. They have been the goat in this whole matter. They were 
blamed for many things for which they were not to blame. 


STATE-FEDERAL JURISDICTION 


Secretary Mrrcueix. As you know, part of our proposal is that the 
States be empowered to assume jurisdiction of those levels of cases 
that the Board does not hold jurisdiction on, sir. 

Senator Ives. Does that imply that the laws of the State, then, 
shall conform to the Taft-Hartley Act? 

Secretary Mrrcneti. No; we have not gone as far as that. 

Senator Ives. You probably know the attitude of organized labor 
on that. They do not want that to happen. 

Secretary Mrrcnetyi. Actually, in the law passed in 1947 there was 
a provision designed to encourage the States to pass little Taft- 
Hartley Acts. To my knowledge, very few States have done so. 


WIDE VARIATION IN STATE LAWS 


Senator Ives. I think that seven States have acts that are operative 
and a dozen States have agencies of one kind or another that work 
in that field. There are 36 States that do not have anything at all. 
The largest percentage of the 36 States have the “right to work” 
laws m operation. Naturally, the people in organized labor do not 
favor turning this matter over to the States of that type. 
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On the other hand, organized labor in New York State would be 
delighted to have the whole thing turned over to New York, because 
New York still has a little W agner Act. We passed ours in 1937. 
It has been revised to some extent, but it is still like the Wagner Act 
a great deal more than like the Taft- Hartley Act. 

‘By the same token, the industrialists, the employers in New York 
State do not want that to happen unless there is a provision in there 
that the State law should conform to the Taft-Hartley Act. They 
propose that. 

So, we are still going to hav a “no-man’s land” that is causing a 
lot of racketeering, a lot of trouble. How are you going to meet “it? 


WILL ADMINISTRATION PROPOSALS SOLVE “NO-MAN’S LAND” PROBLEM? 


Secretary Mircne.u. I think you will meet it by adopting the Presi- 
dent’s proposal. 

Senator Ives. I do not see how you can, without a lot of opposition. 

Secretary Mrrcnet.. What, essentially, has been proposed by the 
administration is that the States be empowered to act where the 
NLRB does not act. If the NLRB extends its jurisdiction with funds 
and personnel given by Congress to a 20-percent greater load than it 
now has, it seems to me that, realistically, the Board will cover most 
of the area that would be involved in the problem of collective bar- 
gaining. What would be left to the States would be, in the main, 
small, intrastate operations. 

If there is this question of “no-man’s land,” this, to me, seems to 
be a practical, sensible way of resolving it. It may not be perfect. 
It may not be perfect, but it would be infinitely better ‘than the present, 
unresolved situation which leaves the whole matter up in the air. 


INCONSISTENCY OF NLRB JURISDICTIONAL DECISIONS 


Senator Ives. Of course, some of the Board decisions in this field 
have been rather ridiculous over the years. For instance, parking- 
lot attendants on parking lots are covered under the National Labor 
Relations Act, as you know, because the license tags on the cars come 
from several States. Yet, at the same time, hotels, where you have 
got just as much or more interstate commerce, are not covered. They 
are a State proposition. I think probably the Board could get 
straightened out a little bit if they were a little more realistic in their 
interpretation of the existing law. 

On the other hand, I am beginning to think we should try to get 
Congress to give them the $3 “million additional they are going to 
need for this overall job, which would permit them to get this 20- 
percent load, and then let us see what will happen. 

This may be the way to do it in the first instance. Then, if we find 
that we have a lot of people in “no man’s land” and racketeers, we will 
have to take care of it in another way. It occurs to me that this is 
a matter of trial and error, and I do not see any other way. I have 
come to that conclusion, finally. I have a bill, as you know, on this 
subject. Thank you very much. 

Secretary Mircuetn. Thank you. 

Senator Ives. I appreciate your enlightenment. 

Senator Cooper. 
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Senator Coorrr. Senator Ives, thank you for this opportunity to 
question the Secretary for a short time. 

First, I have just been notified that the Mount Ranier (Md.) Junior 
High School civics class is here today. They wanted to attend this 
hearing. They should be welcomed here at this time. 

Mr. Secretary, from time to time I have been a member of this com- 
mittee, in 1953 and 1954, then again in 1957, and this year. I would 
like to say here that I want to commend you for your steady effort in 
those years to secure a consideration of all of these problems under 
the Taft- Hartley Act and obtain revision which I think everyone 


recognizes, from your viewpoint, would be fair to both labor and 
management. 


Secretary Mrrewety. Thank you, sir. 
BILLS BEFORE SUBCOMMITTEE PENDING SEVERAL YEARS 


Senator Coorer. I think it ought to be known, and it ought to be 
said, and I believe Senator Ives and the other members of the com- 
mittee will agree, that many of these bills, which have become of such 
sudden interest in the last month or two, have been before this com- 
mittee for several years. 
I might say I voted against all of the amendments to the welfare- 
fund bill which was before the Senate, S. 2888, but I believe that we 
would not, today, be considering the amendments and have a binding 


agreement. that we would have hearings and there would be a bill re- 
ported, but for that debate. 


WOULD TAKE JURISDICTION DECLINED BY NLRB 


I would like to continue this discussion of “no-man’s land.” I 
know that the bills that have been introduced appear to be covering a 
very simple problem where, if the NLRB would not take jurisdiction, 
we let the States take it. 

But, first, if the NLRB does not take jurisdiction, is there any as- 
surance that the States would take jurisdiction ? 

Secretary Mrrcueiy. Senator, our proposals are based on the prem- 
ise that the NLRB will take jurisdiction to the limit of what is 
practical and administratively possible. Under that theory, it is our 
thinking that the NLRB covers most of the area of difficulty. Per- 
sonally, I think that this issue probably is being blown up to a greater 
extent than it need be. 

Assuming that the NLRB will cover the area that the law intends it 
to cover, under the concept of what is administratively possible, the 
area that is left is such a minor, inconsequential area, insofar as em- 
ployees are concerned. After all, this is what we are after. The law 
intends that the rights of employees to bargain and to be represented 
by a union of their own choosing should be protected by law. 

If the Federal statute and the Federal appropriations enable the 
NLRB to go to the lengths that are administratively practical, the 
number of cases that will be left to the States will be minor. 

I think what is necessary here is to clear up this situation in view 
of the Supreme Court’s interpretation of several years ago of the 
jurisdiction of the NLRB. 
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I think if the Congress were to legislate on this matter in accord- 
ance with the President’s proposal, the problem would be solved. 


ADMINISTRATION BILL WOULD EMPOWER STATES TO ACT 


Senator Coorrr. I will return to my question. Is there any as- 
surance that the States would take jurisdiction even if the NLRB 
declined the jurisdiction? We cannot compel them to take juris- 
diction, can we # 

Secretary Mircneti. No, but my point is that, under our proposal, 
the States would have jur isdiction, and the State courts would be em- 
powered to move in if they wanted to. Again, I have to come to 
the premise that the number of cases that one would encounter would 
be very few. I think you may have in mind that, if the NLRB does 
not take jurisdiction, there will be no mechanism in the States to 
protect the rights of employees and employers in this manner. 

Senator Cooper. I think ‘it is evident. TI think Senator Ives has 
pointed out that there are a number of States that have no agencies; 
then it would fall back on what the common law might be. 

Secretary MircHeit,. What the courts might decide; yes; the State 
courts. But my contention here is that the number of such cases 
would be inconsequential if the Board extended its jurisdiction. 

Senator Coorrr. It may be true that they are inconsequential from 
the viewpoint of the number that are involved, but the letters and 
complaints that I get go to that very point. They say that those 
who are denied the opportunity for hearings and for action are the 
small businesses and the small concerns who are most seriously af- 
fected because they do not have the resources to stand up against 
certain pressures, whether it be on the side of management or on the 
side of labor. 

Secretary Mircnety. Well, sir, do you not think that most of those 
complaints that you get would be taken care of, at least I think so, 
if the Board were to extend its jurisdiction beyond the point that it 
has now? It is my opinion that both of these cases would be handled 
by the Board on this matter. 


MEANY'S CLAIM THAT NLRB REJECTION OF JURISDICTION INVITES ABUSES 


Senator Coorrr. Mr. Meany made a suggestion yesterday that the 
fact that the Board has specifically limited its yur isdiction gave 
notice to businesses that they would not be affected. That fact, alone, 
has permitted abuses. He suggested that it be left open, so that any 
business or any concern would know that it might be subjected to, 
or come under the jurisdiction of the NURB. He : thought that might 
deter abuses. 

Secretary Mircnecyi. If vou are asking me to comment on that, I 
think that’ the NLRB would have to have some definitive, adminis- 
trative rules as to cases that they should take. I do not think they 
could operate on a hit-and-run basis—we will take this case, and we 
will not take that case. It seems to me that there has to be a pretty 
well defined point to which they will go. 

I would think that, administratively, the proposal of Mr. Meany 
would be difficult for the Board to administer. 
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LIMITATION ON NLRB REJECTION OF JURISDICTION 


I will go back to the point that if the Board were given funds, 
and it extended its jurisdiction to an administratively manageable 
problem, most of the problems of this “no man’s land” will disappear, 
provided the Congress at the same time definitely says that where 
the Board does not exercise jurisdiction, the States may. 

I would not be in favor of permitting the States to exercise juris- 
diction if the Board were to contract this jurisdiction because that 
would lead to the States being with no mechanism to handle a large 
number of cases. 

I am assuming that it would be the intent of Congress that the 
Board take a manageable jurisdiction which would take most of the 
cases, and then settle the issue by saying that those cases that the 
Board does not handle can be, maybe, handled by the States. 


COURTS COULD ACT WHERE STATES HAVE NO APPROPRIATE MACHINERY 


Senator Coorer. What would you think would occur in the States 
where there is no Board, no mechanism to handle these cases, and in 
those States where there are no standards which are at all comparable 
to those of the National Labor Relations Act ? 

Secretary Mircuei. I believe in those States that you cite, the 
State courts would operate. Actually, if the Board extended its 
jurisdiction, the number of cases of representation and ail of the 
other things that the NLRB handles would be relatively minor. 

The big problem is the lack of protection now afforded to both a 
small number of employers and their employees. The lack of the 
Taft-Hartley Act to these people is due in part to the Board’s rather 
limited jurisdiction. 


DISTINCTION BETWEEN ADMINISTRATION AND KENNEDY BILLS, 8. 3097 AND 
8. 3454 


Senator Coorer. I would like to turn now to 8S. 3097 which is the 
administration’s bill, which was introduced January 25, 1958. That 
bill requires labor organization reports, disclosure of organization 
information, funds, and other matters. 

Then there is the bill which Mr. Kennedy introduced on May 5, 
1958, dealing with the same subject. 

What distinctions do you make between the bills which have been 
introduced at your instance, the instance of President Eisenhower, 
and this bill some 4 months later, introduced by Senator Kennedy ? 

Secretary Mrronexy. I have an analysis, Senator, of all the bills, 
and I will take a look at it. I have before me a detailed analysis 
showing the provisions of the administration’s bill, showing the pro- 
visions of S. 3454, which was the bill introduced by Senator Kennedy. 

IT would be very happy, if you wish, to go into all of this detail, or 
else if the committee wishes, I will make this analysis available to the 
committee. There is a difference here. 

Senator Cooper. I think you might make available to us this analy- 
sis if you are able to. 
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(The material requested follows :) 


DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, May $1, 1958. 
Hon. JoHN F. KENNEDY, 
Chairman, Subcommittee on Labor, Committee on Labor and Public Wel- 
fare, United States Senate, Washington, D.C. 

Deak SENATOR KENNEDY: When I testified before your committee on May 23, 
Senator Cooper asked that I have prepared and made a part of the record of my 
testimony a comparison of 8. 3097, the administration’s proposed Labor Reports 
Act of 1958 and your bill, 8. 3454. 

There is enclosed a comparison of the two bills and I would appreciate its 
incorporation into the record pursuant to Senator Cooper’s request. 

Sincerely yours, 
JAMES MITCHELL, 
Secretary of Labor. 
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Senator Coorrr. To get back to my previous question: What dif- 
ference, if any, is there in the theory and the philosophy of the two 


bills? 


UNDERLYING PHILOSOPHY OF TWO BILLS SIMILAR 


Secretary Mrrcnetu. I think, as far as we can see, the philosophy 
and theory which was first enunciated by President Eisenhower, that 
the control of union funds be exercised by the Federal Government 
by public disclosure, is the same philosophy. 

The President in January presented to Congress a bill which had 
for its basic objective the idea that the unions be required to register, 
file, and publicly disclose the assets and liabilities and all of the actions 
in connection with union initiation fees and dues. 


OBJECTIONS TO DETAILS IN KENNEDY BILL 


In reading Senator Kennedy’s bill, that has the same philosophy 
as the President’s bill. However, it has some differences which we 
would take exception to. For example, it gives the Secretary of Labor 
the power to exempt certain unions from such filing and disclosure 
provisions. 

We do not believe that this is a desirable power to give the Secretary 
of Labor to exempt certain unions. 

In addition, it does not provide for sanctions in the way that the 
President’s proposal provides. 

Many of the other provisions are identical with the President’s 
proposal. 


MANY BILLS BASED ON ADMINISTRATION PROPOSALS 


As a matter of fact, Senator, as one looks at all of these proposals 
which have emerged in the last several months, it becomes pretty clear 
in this area of reporting of labor funds and public disclosure of labor 
funds that most of the proposals, Senator McClellan’s proposals, 
Senator Kennedy’s proposals, have it as their base the proposal of 
the President which was made public last December. I am very glad 
toseethat. It proves, I think, the validity of the President’s approach 
to the whole question of labor-management relations. 

Senator Cooper. Let me emphasize again what I said at the be- 
ginning, that the bills which have since been introduced by Senator 
Goldwater, Senator McClellan, and Senator Kennedy, actually carry 
out the basic philosophy and recommendations that were made by 
the President of the United States and you several months before any 
were introduced. JI am glad that there are a number of bills on this 
subject. 

ORGANIZATIONAL PICKETING, 8. 3099 


There is another bill before us, S. 3099, which deals with organiza- 
tional picketing in section 4 of that bill. 

Secretary Mircnetyu. Yes, sir. 

Senator Cooper. Is that now a part of the program of the admin- 
istration ¢ 

Secretary Mrrcnety. Yes, sir. 

Senator Coorrr. I know in the hearings that have been going on, 
the representatives of labor who have been here, and there have been 
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some very able representatives, of course, Mr. Meany and others, have 
testified strongly against all of these provisions and have character- 
ized them by saying they would seriously cripple the rights of labor 
and also the right of free speech. 


INTENT OF S. 3099 


Secretary MircnetL, We do not believe so, sir. 

The intent of S. 3099 in connection with organizational picketing 
is to get at the problem which became very evident in some of the 
House hearings and the Senate hearings over the past several years 
on this matter where pickets have been used to coerce employees into 
joining a union when they have not expressed a desire to join, or 

coerce the employers into forcing employees to join a union or have 
been used as a weapon or a tool of blackmail. 

This type of picketing, we believe, is reprehensible and should be 
prohibited by law. Certainly it is not the intent of S. 3099 to prohibit 
legitimate picketing or to in any way inhibit the right of employees to 
organize into unions of their own choosing. 


VOTING RIGHTS OF ECONOMIC STRIKERS 


Senator Coorrr. Other bills are before us on this question of eco- 
nomic strikers. As I remember, in 1954, you recommended then that 
the Taft-Hartley Act be revised and that economic strikers be per- 
mitted to vote. 

Secretary Mircueit. That is right, sir. 

Senator Coorer. That has been 4 years and we are still on that 
problem. 

Secretary Mrrcnein. Yes, sir. 

May I say also, Senator, that in 1952 President Eisenhower stated in 
one of his speeches that he thought that this provision of the Taft- 
Hartley Act which could be used for union busting should be elimi- 
nated. 

Senator Coorrr. I would again like to say that most of these bills, 
Mr. Secretary, were before us in 1953 and 1954. The President and 
you then were pushing and asking for revisions in the Taft-Hartley 
Act. 

Many of those revisions were, I would say, revisions asked by labor. 
Some of them, of course, were asked by management. 

At that time do you remember the Senate committee did vote out a 
bill covering many of these issues which we are now discussing, and it 
was very quickly recommitted by the Senate ? 


PRESIDENT MEANY FAVORS REVISION, NOT REPEAL, OF TAFT-IIARTLEY 


Yesterday, Mr. Meany testified before this committee. I may say 
that I have a tremendously high regard for him. I think he is our 
greatest labor statesman. His statement I thought was very import- 
ant and very forthright. I thought he made a statement which can 
be very helpful at this time and also in the future in this particular 
subject of labor-management legislation. 

Mr. Meany said flatly that the labor movement did not now favor 
the repeal, total repeal of the Taft-Hartley Act but wanted a fair 
revision. 
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I again call attention to the fact that it has been your position and 
the position of the President for about 6 years. 

Secretary Mrrcneix. That is right, sir. 

Senator Coorrr. But I know from my own experience that the peo- 
ple generally and the people in the labor movement have believed that 
it was the position of the great labor union leaders that they wanted 
total repeal of the Taft-Hartley Act. I think the forthrightness of 
Mr. Meany will go far now to permit an objective consideration of 
these questions, and I hope the removal of them as far as possible 
from the political field, which they certainly have been in. 

I congratulate you again. 

Secretary Mrrcneri. Thank you, sir. 

Senator Ives. Senator Cooper, Mr. Secretary, brought up a number 
of things that I would like to mention here that I did not cover in 
my first remarks. 

In the first place, you perhaps recall what I said about the hotels 
and what I said about the parking lots. Why wouldn’t it be possible 
for the National Labor Relations Board to revise some of its positions 
as taken in connection with these things that they regard as falling 
within the purview of interstate commerce, place them automatically 
back to the States ? 

They could not do that, could they? No law is being violated. 


NLRB JURISDICTION—HOTELS AND PARKING LOTS 


Secretary Mrrcnerxt. Place them automatically back to the States? 

Senator Ives. The States do have the hotels now. Why should they 
not have the parking lots? That is just a single example. There are 
other fields, too. 

Secretary Mircueiz. On the hotels, Senator, my recollection is that 
some years ago the Board did consider and perhaps did have juris- 
diction of the hotel industry, and subsequently changed its policy. 

Senator Ives. Yes, they have changed it all the way down the line. 
They do not even cover the chain hotels at all. They do not cover any- 
thing in connection with hotels. I do not know why they cannot turn 
some of these back automatically. Why should not the States have 
the parking lots, for example? What earthly reason is there for the 
Federal Government covering parking lots because they happen to 
have automobiles on their lots with tags from various States? 

Secretary Mircuety. I do think that I do not want to comment 
on the individual actions of the Board. 

Senator Ives. I am commenting on it. I do not hesitate to, either. 
There are some things that make sense and there are other things 
that do not make any sense. 


TIME LIMIT FOR VOTING RIGHTS OF ECONOMIC STRIKERS 


I will go to another question. On this economic striker business, 
do you think there ought to be a time limit? I do not think your 
bill calls for any time limit. 

Secretary Mrrcnety. No, sir. We feel that the provision should 
be removed entirely from the law. After all, historically, the Board 
has always determined the eligibility of persons to vote in an elec- 
tion and without the restrictions of prohibiting strikers to vote, and 
the Board would no longer be forestalled. 
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Senator Ives. It seems to me there ought to be some kind of a time 
limit. You are going to have quite a lot of pressure to put a time 
limit on. I would object to anything like 6 months, but I think a 
year is a perfectly reasonable time. If they cannot resolve it in a 
year ’s time, that is something else. 

Secretary Mircuety. After all, much has been made of this pro- 
vision and its potentialities. In a period of high level employment 
it is unlikely that this provision as it is now in the law would be used 
much to bust the union, but with manpower available it is possible that 
an employer might set out to use this provision to get away a union 
that represents its employees. 

Senator Ives. The way it is now, of course, it could. There is 
objection to it. 


BOARD TO DETERMINE ELIGIBILITY OF ECONOMIC STRIKERS TO VOTE 


Secretary Mircneti. That is right. It is our thought that to just 
eliminate the provision entirely from the law and let the Board ex- 
ercise its traditional responsibility for determining who is eligible 
to vote as they do now in everything else. 

Senator Ives. I know they do that in general elections, but this is 
a different angle that we are approaching here. 

Secretary Mircuete. This is representation. 

Senator Ives. This is representation. It says— 
that providing these workers have been on strike and they have theoretically 
been frozen out of their jobs, it is providing them with the privilege of voting 
and solely exercising that right during this period. 

It is going to leave the employer in very considerable doubt since this 
is avery indefinite period, is it not? 

Secretary Mrrcnett. We have discussed pro and con this idea of 
the time limit, Senator. You may recall that in 1954 the President’s 
recommendation had a time limit. We felt, on reflection, that this 
presented some problems, whether it be 6 months, a year, or 2 years 
or whatever it may be. We felt that the simplest way to do it is 
as we have suggested now. 

I would have no objection, of course, if the Congress were to con- 
sider that a time limit was necessary. However, I think that the 
better approach would be to eliminate the provision entirely. 

Senator Ives. I am not adverse to your thinking on the matter 
except I want you to get clearly on the record your feelings in this 
connection because undoubtedly there will be a concerted effort to 
put a time limit on it. I wanted to have you on the record in con- 
nection with it so that we would know exactly what your thinking is. 

Apropos of Senator Cooper’s reference to Mr. Meany, I was not 
here at the conclusion of his remarks so that I could comment on 
that yesterday. 


TRIBUTE TO MR. MEANY’S TESTIMONY 


I do want to say this about them: I think Mr. Meany provided us 
with one of the most constructive approaches to this whole matter 
that we have ever received, with all due respect to everyone who has 
testified before us. He showed an open mind and a willingness, and 
has right along in this connection, to get together and work out a 
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program which will put certain restrictions in the law which have been 
needed, as the a ma of the McClellan committee has demon- 
strated to be necessary, and not punitive legislation. I think his 
pore is that he wants corrective legislation and not punitive leg- 
islation. 


TRIBUTE TO SECRETARY MITCHELL 


In that connection, I want to praise you and your department. All of 
you have demonstrated, and you particularly, a grasp of this question 
which we have needed here in Congress in order to meet the problem 
as It Is. 

You have been perfectly fair in your approach. In fact, the ap- 
proach which you make and the approach that President Meany 
makes are not too far apart in a lot of ways. I mean, in your gen- 
eral thinking, 

You may differ in certain aspects of it, certain interpretations, 
certain technical features of the legislation, but I think your overall 
thinking is very much alike. 

I think both of you are to be commended highly. I think you 
have done a great public service. 

Do you have anything more, Senator Cooper ? 

Senator Coorrr. I think this is the last hearing, Senator Ives. 

Senator Ives. Yes, it is the last one. 


ISSUES BEFORE SUBCOMMITTEE HAVE BEEN PENDING FOR YEARS 


Senator Coorrer. I do not want to belabor this point, but I do 
think it is only fair to say that we are considering once again the 
things we have been considering for years. 

I am going to put in the record a statement of Senator Robert A. 
Taft with reference to labor legislation which he made in 1949 in 
which we listed the proposed changes in the Taft-Hartley Act which 
were included in a bill passed by the Senate. 

(The statement referred to follows :) 


STATEMENT oF SENATOR RoBert A. TAFT WITH REFERENCE TO LABOR LEGISLATION 


I desire to make a brief statement of my personal position on the amend- 
ments to the Thomas bill proposed by Republican members of the Labor and 
Public Welfare Committee. If these amendments are adopted, we will have a 
new bill which still embodies the best features of the Taft-Hartley law. It will 
contain all of the basic principles of equality between employers and employees 
and the prohibition of unfair labor practices on the part of both. It will impose 
responsibility on unions equal to the power which they have—and will retain 
under this bill—including the obligation to bargain collectively, to be liable in 
court for damages resulting from breach of contract, secondary boycotts and 
jurisdictional strikes. It will retain all of the important protection given to 
individual employees against arbitrary union power. The list of the important 
features retained is attached hereto, totaling 22. 

On the other hand, wherever the labor unions have presented a reasonable 
criticism of the act, I have favored its prompt correction. In many cases I 
have felt that the original provision was just, but since others have differed, I 
have been willing to accede to their judgment if it did not seem to change any 
fundamental principle. In a bill of this length, some mistakes were made and 
in some cases the Board or the courts have construed the language in a way 
which was not intended. Altogether, 29 changes have been made, the list of 
which is attached hereto. 

I do not regard the bill which results as a perfect bill, and certainly, as we 
have more experience with it, some further amendments may be required, but 
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if the Senate will adopt our recommendations I am satisfied that it will be 
absolutely fair between management and labor and will contain all the best 
features of the Wagner Act and the Taft-Hartley Act. 


LIST OF IMPORTANT FEATURES RETAINED 


If the committee bill is amended as suggested in the minority report, the 
following basic provisions of the Taft-Hartley law will be continued in effect 
with modification in some cases as set out below. 

1. Unions as well as employers will be forbidden to engage in unfair labor 
practices and be subject to the procedures of the Board to prevent such practices. 
While we have removed the so-called mandatory injunction provisions, we re- 
tain the Board’s right to seek temporary injunctions against unfair labor 
practices by both employers and employees. 

2. Unions as well as employers are required to bargain collectively. 

3. Unions as well as employers remain responsible on their contracts, and 
are liable to suit as if they were corporations in the Federal courts. They are 
also liable for damages caused by secondary boycotts and jurisdictional strikes. 

4. The unfair labor practice of secondary boycott and jurisdictional strike 
is continued, although one type of secondary boycott is permitted against work 
transferred from a struck plant. 

5. It remains an unfair labor practice for a union or an employer to coerce 
employees in such a way as to interfere with their right of organization or 
their right to work. This prohibits mass picketing. 

6. The guarantee of the right of free speech has been retained with a slight 
modification. 

7. The closed shop prohibition is retained, although we permit employers to 
give the union a reasonable time in which to submit names to fill employment 
vacancies. The authorization of union shop contracts is continued without re- 
quiring any vote. Unions may require the discharge of union members only 
for nonpayment of dues, engaging in wildcat strikes in breach of contract, or 
Communist membership. 

8. The power of the States to regulate compulsory unionism within their 
boundaries is preserved. 

9. Unions are held responsible for the acts of their agents as if they were 
corporations, but not for the acts of individual members as such. 

10. We have continued the exclusion of foremen from coverage. 

11. Labor organizations as well as corporations are prohibited from making 
contributions to political candidates, but the word “expenditures” is removed 
from the act. We feel that expenditures of any importance are in fact con- 
tributions. 

12. The prohibition of strikes by Government employees is continued. 

13. The independent mediation service is continued and not placed in the 
Department of Labor. 

14. While extensive changes are made in the procedure dealing with national 
paralysis strikes, the power of the President to secure an injunction for 60 days 
is retained. 


15. The non-Communist affidavit requirement has been retained and extended 
to employers. 


16. The requirement that unions make a financial report to the Secretary of 
Labor and to their members is retained. 

17. The requirement for a 60 days’ notice of proposed termination or modi- 
fication of collective bargaining contracts so that strikes may not be called 
without notice to the employer and the mediation service is retained. 

18. The ban on checkoff of employees’ dues without their written consent 
remains in the act, though modified to make it unnecessary to obtain new 
consents every year. 


19. The Board’s right to prevent excessive discriminatory initiation fees in 
union shop situations is continued. 

20. The protection of welfare funds is continued, but placed under the direct 
supervision of the Secretary of Labor. 

21. While we do not retain the independent counsel of the National Labor 
Relations Board, we have retained many of the procedural reforms made in 
the Taft-Hartley law, including: 

(a) an enlarged board operating in panels to expedite case handling; 
(b) the abolition of the review section ; 
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(c) the emphasis on proper rules of evidence ; 

(d) the greater power of review by the courts; 

(e) reforms in election procedures permitting employer petitions, peti- 
tions for decertification, the limiting of elections to one per year and the 
permitting of a vote for “no union” in a runoff election. 

22. We have retained the requirements that equal treatment be accorded 
to independent unions, that professional employees be given an opportunity to 
separate representation, that greater consideration be given draft employees, 
and we have also continued the abolition of the “extent of organization” theory. 


LIST OF PROPOSED CHANGES FROM TAFT-HARTLEY LAW 


1. The term “employer” is redefined, omitting the exemption of Federal 
Reserve banks and charitable hospitals (sec. 2 (2) ). 

2. The definition of supervisor is revised so that no one may be exempted 
as a foreman, unless he is actually a foreman. The words “assign” 
“responsibility to direct” are eliminated (sec. 2 (11) ). 

3. We redefine agency to make it perfectly clear that a labor organization is 
only responsible for the acts of its authorized agents to the extent of other 
business concerns, and is not responsible for the acts of any member of the 
union solely on the ground of membership (sec. 2 (13) ). 

4. The Board membership is increased from 5 to 7, and made bipartisan 
(sec. 3 (a)). 

5. The independent General Counsel provision is eliminated so that the 
Board will be governed hereafter by the provisions of the Administrative 
Procedure Act, except that we have retained certain of the procedural reforms 
made in the Taft-Hartley law (sec. 3 (d)). 

6. The Board is permitted to cede jurisdiction to State boards, even though 
the State law is not entirely consistent with the Federal law (sec. 10 (a) as 
amended by sec. 6 (b) ). 

7. The responsibility of unions for the restraint of employees is eliminated, 
but the legality of coercion of employees in their right to work is reasserted 
(sec. 7 and sec. 8 (b) (1)). 

8. While the prohibition of the closed shop is retained, it is provided that 
an employer may notify a labor organization of any vacancy and give it a 
reasonable opportunity to refer qualified applicants for such employment 
(see. 8 (a) (3)). 

9. The vote to authorize the union shop is eliminated, although a vote to 
deauthorize a union shop is retained. Unions may require the discharge of 
men expelled from the union because they are Communists or engage in strike 
in violation of the contract (sec. 8 (a) (3): 8 (b) (2): 9 (2) (1)). 

10. While the general prohibition of secondary boycotts is retained, one form 
of secondary boycott is authorized ; namely, a case where a strike occurs in one 
plant and the work which would have been done in that plant is transferred to 
another plant. Employees are not required to do work thus transferred 
(sec. 8 (b) (4) (A)). 

11. The limited restriction on featherbedding is eliminated (sec. 8 (b) (6)). 

12. The prohibition against free speech is continued, but modified by eliminat- 
ing the prohibition against the use of statements as evidence. On the other 
hand, the prohibition is extended to cover election cases (sec. 8 (Cc) ). 

13. The clause providing for 60 days’ notice and a waiting period is retained, 
but corrected so that a strike is not illegal in case the contract is reopened in 
accordance with its terms. Also the penalty against employees engaging in a 
strike before the 60-day period is repealed (sec. 8 (d)). 

14. The provisions requiring a separate union for plant guards is eliminated 
(sec. 9 (b) (3)). 

15. The hearing officer at the regional office is permitted to make recommen- 
dations (sec.9 (c) (1)). 

16. Employees on strike will be eligible to vote, even if they are not entitled 
to reinstatement (sec. 9 (c) (3)). 

17. The Board is authorized to conduct elections prior to hearing (sec. 9 (¢) 
(4)). 

18. While unions are required ta file reports, the form of the report is greatly 
simplified (sec. 9 (f)). 

19. The Communist oath is continued, but applied also to employers and their 
officers and extended to include a form of fascism (sec. 9 (h) ). 
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20. The statute of limitations on the filing of charges is increased from 6 
months to 1 year (sec. 10 (b) ). 

21. The provision which prohibits the Board from reinstating an individual if 
he was suspended or discharged for cause is eliminated (sec. 10 (c)). 

22. The provision which permits a trial examiner’s report to take effect with- 
out action by the Board is eliminated (sec. 10 (¢)). 

23. We repeal section 10 (1) which makes it mandatory for the Board to 
seek temporary injunctions in certain cases and giving complete priority to such 
action. Section 10 (j) is retained, however, so that the Board has the power 
to seek temporary injunctions in such cases (sec. 10 (j) and (1) ). 

24. In jurisdictional strikes, the Board is authorized to appoint an arbitrator 
to decide the question of jurisdiction if it does not desire to pass on such an ac- 
tion itself (sec. 10 (k)). 

25. While the provision regulating welfare funds is retained, it is no longer 
required that there be joint control if the employer does not desire it. Criminal 
liability is removed if the Secretary of Labor approves the terms of the welfare 
fund. Other amendments meet objections in the operation of the law (sec. 302 
(a) now sec. 18 of our amendments). 

26. Checkoff limitations are modified to permit authorization to continue from 
year to year unless rejected (sec. 302 and sec. 18 of our amendments). 

27. While the prohibition of labor union contributions to political candidates 
is continued, the prohibition of expenditures is eliminated (sec. 304). 

28. In national emergency strikes, the existing provision is modified in vari- 
ous respects. The President may call on the employer and employees to continue 
work before appointing a board of inquiry. The board of inquiry may make 
definite recommendations. If the strike or lockout continues, the President may 
either submit the whole matter to Congress for special legislation, or he may 
apply to the court to authorize an injunction for 60 days or seizure, or both (sec. 
206 to 210 modified by secs. 301 to 307 of our amendments). 


Senator Coorer. I think anyone reading those proposed changes 
will recognize in them many of the bills that are before the Senate 
now. 

TRIBUTE TO SENATOR IVES 


Again, because this is the last day of hearings, and recognizing the 
fact that Senator Ives will not be in the Senate next year, 1 would 
like to say that having been able to serve on the committee with him 
on two occasions has been a great experience for all of us who have 
served with him. His attitude has always been both fair to labor and 
tomanagement. He is an acknowledged student of labor-management 
problems. He has had experience for years, both in the legislature in 
New York and in the Senate. 

I think everyone wouid be glad to say that he has made a great con- 
tribution to this field. 

Senator Ives. Senator Cooper, I want to thank you for your kind 
remarks. I do not really deserve them in any way, shape, or manner, 
but I enjoy them. 

I want to say myself in thanking you that I want to praise you for 
the attitude that you have taken. This might as w all be a praise 
festival as anything else. I pr aise the Secretary, I praise George 
Meany, and I “might as well praise you. You have done your share 
in working on these things over the years. 

Secretary MircHeLi. Senator, may I get into the act? 

Senator Ives. Yes. I apologize. 

Senator Coorer. Perhaps we had better stop. 

SecretaryMrrenety. I was just going to say seriously that person- 
ally, and all of us in the Labor Department are going to miss Senator 
Ive’s counsel, the wisdom that he has given us over the past 5 years 
in the drafting of labor legislation and problems that confront. the 
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Labor Department. Personally, it is a great loss to me to see the Sen- 
ator leaving this very important post on the Senate Labor Committee. 

Senator Ives. I appreciate that very deeply, Mr. Secretary as w ell 
as I appreciate what Senator Cooper has said. I assure you I am not 
leaving voluntarily. I am leaving because I have to. 

I have received a communication from Senator Bennett of Utah 
and an enclosure dealing with certain matters we have been consider- 
ing which we desire to have placed in the record. 

Without objection, that will be placed in the record at this time. I 
think it is just as well to have the fetter put in with it. 

(Information referred to follows :) 


UNITED STATES SENATE, 


Washington, D. C., May 23, 1958. 
Hon. JOHN F. KENNEDY, 


United States Senate, Washington, D.C. 


DEAR JOHN: I am attaching a copy of a statement I would much appreciate 
your incorporating into the hearing record for today. 


I am sorry that a previous engagement makes it impossible for me to appear 
personally. 


Thanks. 
Sincerely, 


WALLACE F. BENNETT. 


STATEMENT BY SENATOR WALLACE F.. BENNETT ON UNION FINANCIAL AND ADMIN- 
ISTRATIVE PRACTICES AND PROCEDURES, May 23, 1958 


Mr. Chairman, I greatly appreciate the opportunity of appearing before the 
Labor Subcommittee to express my interest in legislation now pending before 
the committee. 

In 1957 the United States Supreme Court rendered a decision in the case of 
Guss v. Utah Labor Relations Board denying jurisdiction to the Utah Labor 
Relations Board even though the National Labor Relations Board had refused 
to assert jurisdiction. 

The decision, in effect, created a no man’s land wherein disputants are 
denied consideration by the National Labor Relations Board and are also pre- 
cluded from seeking a determination through the agencies or courts of the 
individual States. 

The facts in the case, briefly stated, are that Guss, doing business as Photo 
Sound Products, was engaged in intrastate and interstate dealings. During 
the period in question the company had three contracts with the Air Force 
to supply them with specialized photographic equipment. Materials used in 
the manufacture came from sources outside the State and the completed prod- 
ucts were shipped to Air Force bases both in and out of the State of Utah. 
The United Steelworkers of America, CIO, and the company entered into an 
agreement for a consent election to be conducted by the NLRB, reciting in the 
agreement that the employer was “engaged in commerce within the meaning of 
section 2 (6), (7) of the National Labor Relations Act.” The union won the 
election and was duly certified by NLRB. 

Charges of unfair labor practices were made by the union against Photo 
Sound and were being investigated by the NLRB during the period collective 
bargaining negotiations were in progress. Following the issuance of “new 
yardsticks” applicable in determining whether the NLRB would exercise the 
exclusive jurisdiction granted it by Congress, the Board declined to consider 
the instant matter, claiming that “further proceedings are not warranted, inas- 
much as the operations of the company involved are predominately local in 
character.” 

The union took no appeal from this ruling and filed substantially the same 
charge with the Utah Labor Relations Board. The company protested the juris- 
diction of the State board on the ground of exclusive jurisdiction of the NLRB. 
The hearing examiner’s determination that the State board had jurisdiction 
was affirmed by the State labor relations board, and after argument before 
the Utah Supreme Court, on a writ of review, the Utah court upheld the juris- 
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diction of the State board. The United States Supreme Court reversed the 
judgment of the Utah court. 

I think the facts have been presented to the committee in more complete de- 
tail earlier in the hearings so I will not elaborate further on the actions and 
decisions of the agencies and courts in the Guss case, except to point out that 
the Supreme Court, while recognizing that the union had been aggrieved, still 
felt compelled by their interpretation of the statutes to deny them a forum in 
which to seek redress. 

The March 25, 1957, decision of the United States Supreme Court contained 
the following language which clearly states the dilemma facing the Court: 

“We are told by appellee that to deny the State jurisdiction here will create 
a vast ‘no man’s land,’ subject to regulation by no agency or court. We are 
told by appellant that to grant jurisdiction would produce confusion and con- 
flicts with Federal policy. Unfortunately, both may be right.” 

I think the provisions of 8. 1723, which I cosponsored with Senator Watkins, 
provide an execellent framework for the States to assume jurisdiction in any 
labor dispute or class of cases over which the NLRB has declined to assert 
jurisdiction. Certainly the right to a hearing for relief should not be permitted 
to perish in a “no man’s land” of indifference or a “jurisdictional hiatus.” I 
sincerely hope the committee will see fit to act favorably on this suggested legis- 
lation so that a remedy may be voted upon by this session of the Congress. 

Much has been said during the course of these hearings upon the subject 
of trusteeship of union locals and the abuses possible under these “fiduciary” 
governorships. 

A short while ago the problem was brought dramatically to the attention of 
the people of Utah by the threat of violence to the family of one of the members 
of local 222 of the International Teamsters Union in Salt Lake City. The 
member concerned, Mr. Walter Plankinton, had been active in protesting the 
continuance of the trusteeship which has been in existence for a period of 20 
years. 

I took the liberty of writing Mr. Hoffa, president of the International 
Brotherhood of Teamsters, outlining what had happened and asking that he 
investigate the circumstances involving the trusteeship. I think the letter 
explains both that incident and the need for review of the necessity for con- 
tinuing the trusteeship and I have reproduced the letter at this point of my 
statement. 


Mr. JaAMes R. Horra, 
President, International Brotherhood of Teamsters, 
25 Louisiana Avenue NW., Washington, D. C. 


Dear Mr. Horra: A few weeks ago one of the attorneys representing some 
members of local 222 in Salt Lake City of the International Teamsters Union 
told me of his clients’ objections to the trusteeship that has existed over their 
local for 20 years. 

One of the members of the local, a Mr. Walter Plankinton, employed as a line 
driver for Garrett Freight Lines, as well as other members of local 222, have 
made specific objections to their lack of voice in the management of affairs of 
their union, as well as to the disposition of funds that have been paid to the 
union as dues during the period it has been in receivership. 

At 1 a. m. on the morning of April 24, Mr. Plankinton was walking into his 
residence after returning from a trip to Denver for his employer and was 
accosted by a person identifying himself as an insurance agent. The “insur- 
ance agent” went on to tell Mr. Plankinton that if he didn’t cease his agitation 
for release from the trusteeship that his children “might be run over” or that 
“acid would be thrown in his wife’s face.” 

This shocking incident has been brought to the attention of the Congress 
and Senator McClellan has promised to investigate the factors concerning both 
the trusteeship and the threat. 

An article in the May issue of the Teamsters’ magazine asserts that it is 
the policy of the IBT that “each local union enjoy its own autonomy.” In 
view of this policy and what I feel to be a situation involving some very real 
urgency, I would appreciate being informed as to the progress you are making 
in returning autonomy to the members of local 222. 

I shall look forward to your answer. 

Sincerely, 


WALLACE F. BENNETT. 
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Last Wednesday I received a phone call from Mr. Harold Gibbons, executive 
assistant to the president of IBT, informing me that this was the first official 
notice they had received asking for investigation and action with respect to 
the termination of the trusteeship. He told me that in response to my letter, 
instructions had been given to John Annand, trustee of local 222 (who interest- 
ingly enough resides in Los Angeles) to conduct an election among the members 
of local 222. He also said that they would immediately begin to reevaluate 
the situation with respect to local 222. 

I’m gratified that they have adopted this course of action and I sincerely hope 
that their conduct of the elections and their action with respect to this local 
will speedily return “autonomy” to local 222, which I understand has approxi- 
mately 3,000 members. 

I don’t know the reason for continuing the trusteeship of a local numbering 
this many members nor do I know the stratagems which would prevent the 
members from regaining their “voice” in the government of their own affairs. 
I do know that this particular area of control by any international deserves 
not only close examination by this committee but also the protection of the 
rights of members to control the activities of their own local. 

I sincerely hope this committee will be able to recommend legislation which 
will provide a framework for the protection of these rights. 

I appreciate the opportunity of appearing before you today. Thank you. 

Senator Ives. Is there anything else to come before us. If not, 
we will bring down the curtain on these hearings with the full hope 
and expectation that we will have a bill before the Senate not later 
than June 10. 

(Thereupon, at 11:05 a. m., the hearings of the subcommittee were 
closed and the subcommittee adjourned.) 





APPENDIX 





STATEMENT OF WILLIAM F. KNOWLAND, UNITED STATES SENATOR FROM THE STATE 
oF CALIFORNIA, SUPPLEMENTARY TO HIS STATEMENT TO THE SUBCOMMITTEE ON 
Lasor, May 5, 1958 


{A) MONOPOLISTIC ALLOCATION OF TERRITORY AMONG LABOR ORGANIZATIONS 


Section 409 (a) and (b) of S. 3068 declares to be unlawful agreements between 
or among unions providing for the “division or allocation of jurisdiction for rep- 
resentation purposes on a geographical, territorial, or area basis.” 

During the hearings held by the Labor Subcommittee of the Senate Committee 
on Labor and Public Welfare on May 5, 1958, Senator Morse indicated that, 
in his opinion, this provision would interfere with certain salutory actions taken 
by various national and international unions to resolve troublesome and harmful 
jurisdictional disputes.’ 

For the purposes of considering S. 3068, it is important to understand that 
there are two vastly different types of so-called jurisdictional disputes, and 
that 8S. 3068 deals only with those jurisdictional disputes involving the employee's 
right to choose the union he desires to represent him. 

Jurisdictional disputes between 2 (or more) unions are of 2 types. First, 
there is the situation where, for example, union A represents a bargaining unit 
composed of employees who are skilled carpenters while union B is the bargaining 
representative of a group of skilled machinists, and a dispute arises as to whether 
the employer should assign particular work to the employees represented by 
union A or to those represented by union B. When the employer assigns work 
involved to the employees represented by union B, the union representing the 
employees to whom the work involved is not assigned frequently calls a so-called 
jurisdictional strike to compel the employer to reassign the work to the employees 
it represents. 

The second type of so-called jurisdictional dispute involves the situation 
where two unions each claim to represent the majority of the employees in a 
single unit appropriate for the purposes of collective bargaining. If the em- 
ployer recognizes either of the two contesting unions, a jurisdictional strike is 
frequently called by the union whose claim of majority status (jurisdiction) 
had been rejected by the employer’s recognition of the rival union. 

The framers of the Taft-Hartley Act recognized the obvious inequity to the 
employer inherent in either type of so-called jurisdictional strike, and provided 
statutory machinery and prohibitions designed to eliminate such strikes. How- 
ever, while the Taft-Hartley Act regulates or prohibits both types of jurisdic- 
tional strikes involving both types of jurisdictional disputes, it deals with each 
on a different basis depending upon whether they involved disputes between 2 
or more unions concerning the assignment of work or disputes concerning which 
of 2 or more unions should represent employees in a particular bargaining unit. 

Thus, section 8 (b) (4) (D) of the Taft-Hartley Act makes it an unfair labor 
practice for a union to strike, or induce or encourage employees to strike, 
“where an object thereof is: * * * (D) forcing or requiring any employer to 
assign particular work to employees in a particular labor organization * * * 
rather than to employees in another labor organization * * *.” [Emphasis 
supplied.] Section 10 (k) of the act further provides that where a charge is 
filed alleging a violation of section 8 (b) (4) (D), the National Labor Rela- 
tions Board shall “hear and determine the dispute [over the assignment of 


1 Senator Morse stated, in part, as follows: ‘“‘Now it looks to me—under this section that 
you have, sec. 409, on geographical distribution that you are going to encourage jurisdic- 
tional disputes, and no settlement of them, * * *.” (See report of hearing held before 


Subcommittee on Labor of the Committee on Labor and Public Welfare, May 5, 1958, 
p. 206.) 
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work] * * *, unless, within ten days after notice that such charge has been 
filed, the parties to such dispute * * * have adjusted, or agreed upon the methods 
for the voluntary adjustment of, the dispute.” Section 10 (k) further pro- 
vides, that, if such a work assignment dispute is ended, either by voluntary 
agreement among the parties to the dispute or by their compliance with the 
Board’s decision on the matter, the charge shall be dismissed. 

It is clear, therefore, that the legislative scheme contained in sections 
8 (b) (4) (D) and section 10 (k) of the Taft-Hartley Act outlaws jurisdictional 
disputes concerning work assignments and encourages the parties to this type 
of jurisdictional dispute (the contesting unions and the employer) to make 
voluntary agreements to settle them. Only where these parties fail so to settle 
such work assignment jurisdictional disputes is the Board permitted to enforce 
its own decision thereon. 

Nothing in section 409 (a) and (b) of S. 3068 interferes with, or is intended 
to interfere with, any contract, agreement, understanding or arrangement be- 
tween labor organizations designed to bring about a voluntary adjustment of 
any so-called jurisdictional dispute involving the assignment of work as provided 
for in section 8 (b) (4) (D) and section 10 (k) of the Taft-Hartley Act. 

Section 409 (a) and (b) would, however, prohibit agreements between unions 
designed to settle so-called jurisdictional disputes concerning questions as to 
which union shall represent employees in a particular unit appropriate for the 
purposes of collective bargaining. In this respect, section 409 (a) and (b) of 
$. 3068 merely implements the public policy expressed by the Taft-Hartley Act 
in connection with this type of jurisdictional disputes. 

Thus, it is the basic policy of Federal labor laws, expressed in both the Wag- 
ner Act and the Taft-Hartley Act, that a majority of employees in an appropri- 
ate bargaining unit shall decide in each case which union, if any, shall represent 
them in collective bargaining. Thus, section 7 of the Taft-Hartley Act states 
that “Employees shall have the right * * * to bargain collectively through 
representatives of their own choosing * * *.” Section 9 of that act establishes 
effective procedures for the holding of elections among employees to determine 
the wishes of employees as to the identity of the union which shall represent 
them. Section 8 (a) (5) of that act compels an employer to bargain with the 
union selected by the majority of employees, and section 8 (a) (1) and (2) 
prohibits an employer from recognizing a union which does not represent such 
a majority. Section 8 (b) (4) (C) outlaws a strike by a union to compel an 
employer to recognize or to bargain with it as the representative of his em- 
ployees when another union has been certified by the Board as the representative 
of such employees, and section 10 (1) of the act provides for immediate in- 
junctive relief against such a strike. 

The Board has held, in the Curtis Bros. case, reported at 119 NLRB No. 33, 
that it is an unfair labor practice for a union to attempt to compel an employer 
to bargain with it where that union represents less than a majority of the 
employees, and in innumerable cases, the courts have held it to be illegal for an 
employer to grant exclusive recognition to a minority union. 

Section 409 of S. 3068, merely implements this basic and sound public policy 
that employees shall be represented by whatever union is the free choice of a 
majority. It would prohibit unions from agreeing that, in areas where one of 
them is currently the free choice of the employees as their bargaining agent, the 
other union will not thereafter permit those employees to designate it as their 
bargaining representative. It would prohibit unions from agreeing among them- 
selves that skilled craftsmen who compose an appropriate bargaining unit can- 
not, if it is the free wish of a majority of them, be represented by the union of 
their own choice rather than by a union whose principal constituency is comprised 
of unskilled employees. In short, it would outlaw any agreement between 
unions which divides or allocates employees, whether organized or nonorganized, 
to one union or another as chattels and the personal property of one of them 
for representation purposes without regard to the employees’ rights to select 
their own union. ° 

Existing agreements between unions which are contrary to the provisions of 
section 409 of S. 3068—regardless of sugar-coated titles such as “No-Raiding 
Pacts’—are no different in principle from illegal and unenforcible agreements 
between manufacturers or producers of goods allocating or dividing consumer 
markets, thus eliminating or restricting competition. 

The vice inherent in such monopolistic agreements among labor organizations 
is that these agreements treat the workers involved as the property of a par- 
ticular union without any regard whatsoever to the statutory right of such 
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workers to decide for themselves which union shall represent them in collective 
bargaining. A glaring example of this effect of the so-called no-raiding pact 
involves the Chicago, Ill, plant of the Personal Products Corp. There the 
Textile Workers Union of America (then CIO) was certified in 1951 by the 
National Labor Relations Board as the statutory representative of the workers 
in that plant. In 1953, this union led the employees in a strike. While the strike 
was in progress, a rival union—the United Textile Workers of America (then 
AFL) intervened, and the National Labor Relations Board held a second election 
to determine which of the two unions represented a majority of the workers. 
The rival union—the AFL Textile Workers—won the election and was certified 
by the Board. On October 2, 1957, the CIO Textile Workers, which originally 
had been certified by the National Labor Relations Board in 1951, filed a third 
petition with the National Labor Relations Board—backed by signatures of at 
least 30 percent of the employees involved—asking the Board to conduct another 
election to determine anew the wishes of the employees as to which union should 
represent them. This petition was filed at the time the AFL-CIO had cited the 
AFL Textile Workers—the incumbent union—because, as reported by the Select 
Committee of the Senate, its leaders had appropriated large amounts of dues 
money for their own personal use.” 

An arbitrator, functioning under a so-called no-raiding pact which both unions 
had signed, nevertheless decided that the filing of the petition with the Board 
by the CIO Textile Workers constituted a violation of the pact. (See Arbitrator’s 
decision, 30 LA 244.) On Monday, May 5, 1958, at the request of the AFL Textile 
Union, the United States District Court in Chicago, Judge Michael L. Igoe pre- 
siding, issued an order, pursuant to the arbitrator’s decision, and the AFL-CIO 
no-raiding pact, directing the CIO Textile Workers to withdraw its petition. 
(See United Textile Workers of America, CIO-AFL v. Textile Workers Union of 
America, AFL-CIO, Civil Action 58—C-—701, issued May 5, 1958.) Meantime, the 
Board on April 16, 1958, had ordered that an election be held within 30 days 
among the employees to determine whether they wish to be represented by the 
incumbent AFL union, the petitioning CIO union, or neither union. See Personal 
Products Corporation (NLRB Case No. 13-RC-5738, decided April 16, 1958, un- 
published). If the CIO Textile Workers withdraws its petition with the Board, 
in compliance with the Court’s order, and if the Board honors that withdrawal, 
no election will be held. If that union, however, insists on the employees having 
a right to decide whether they wish to continue to be represented by a racket- 
ridden union, and refuses to withdraw its petition, it will be in contempt of the 
court’s order. Asa result of this situation, the Board has postponed the election 
which it had directed to be held before May 16, 1958. Stripped of all technical 
legal ramifications, however, it is clear that the so-called no-raiding agreement 
is thwarting the attempt of the workers involved to rid themselves of a union 
whose leadership was notoriously corrupt. This is precisely the vice in such 
agreements, and the reason that section 409 (a) and (b) is included in S. 3068. 
This is the type of ‘‘jurisdictional” dispute which S. 3068 insures would be set- 
tled by a majority vote of the employees whose fate and welfare is involved, 
rather than by an agreement between unions which deprives the workers of any 
voice in the matter. Such a monopolistic agreement is exactly contrary to the 
public policy expressed again and again in Federal labor laws protecting and 
preserving the workers’ rights to be represented by a union which is the free 
choice of a majority of workers involved. 


(B) USE OF INJUNCTIVE PROCESSES OF FEDERAL COURTS IN ENFORCING CERTAIN PROVI- 
SIONS OF 8. 3068 


Section 406 (Procedure) of S. 3068 provides for the enforcement by the Na- 
tional Labor Relations Board through the issuance of appropriate orders of those 
provisions of the bill relating to the election of union officers (sec. 402 (a) and 
(b)), the recall of union officers (sec. 408 (a) and (b)), initiative and referen- 
dum on the internal affairs of unions (sec. 404), and strike ballots (sec. 405). 
In addition, section 408 (protection of union members) provides for the use of 
the processes of the Board in enforcing the right of union members to vote in 
union elections or referendums. 

In each instance where the Board is given jurisdiction to issue remedial orders 
to enforce the above-mentioned provisions of S. 3068, the Board is instructed 
to proceed “in the same manner as in the case of an unfair labor practice charge,” 


2 See records of hearings before Senate Select Committee, July 18, 19, 22, 23, 24, 25, and 
26,1957. Record, pt. 9, pp. 3221-3510. 
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and, further, that “the appropriate provisions of subsections (b) to (1), inelu- 
sive, of section 10 of the National Labor Relations Act shall apply to such pro- 
ceeding.” * 

In substance, this would provide that where employees are being deprived of 
rights guaranteed to them by these sections of S. 3068, and a petition (or charge) 
is filed with the National Labor Relations Board alleging this fact, the Board 
shall proceed precisely as it does with respect to charges filed with it at present 
alleging the commission of unfair labor practices as defined in section 8 (a) 
and (b) of the National Labor Relations Act. Inasmuch as section 10, subsec- 
tions (b) through (1), of the National Labor Relations Act provides the ma- 
chinery by means of which the Board acts to hear, determine, and remedy unfair 
labor practices, S. 3068 refers to these subsections to make it clear that the ap- 
propriate provisions thereof would be available to the Board to enforce the pro- 
visions of 8S. 3068 over which the Board is given jurisdiction. 

During the course of the hearings held by this subcommittee on May 5, 1958, 
the objection was raised, primarily by Senator Morse,‘ that this language con- 
tained in 8S. 3068 provides for the use by the Board of injunctive processes in 
the courts to remedy or halt violations of the above-mentioned provisions of 
S. 3068. Particular and further objection was raised by Senator Morse to 
making subsection 10 (1) applicable to S. 3068,° on the grounds that this sub- 
section contains a mandate (1) that charges (or petitions in the case of prohi- 
bitions contained in S. 3068) “be given priority over all other cases, except cases 
of like character,” and (2) that the “officer or regional attorney” to whom the 
matter is referred “shall,” on behalf of the Board, petition United States 
District Court for “injunctive relief,” if such officer or regional attorney “has 
reasonable cause to believe such charge is true.” 

Subsection 10 (1) of the National Labor Relations:Act would not be appli- 
eable to any provision of S. 3068 for the obvious reason, as noted by Senator 
Goldwater,’ that, by its precise language, subsection 10 (b) applies only to cases 
where “it is charged that any person has engaged in an unfair labor practice 
within the meaning of paragraph 4 (A), (B), or (C) of section 8 (b),” of 
the National Labor Relations Act—the provisions of the act prohibiting certain 
secondary boycotts and strikes against a Board certification.’ Since subsection 
10 (1) relates exclusively to charges filed under these provisions of section 8 
of the act, subsection 10 (1) is not one of the “appropriate provisions of sub- 
sections (b) to (1), inclusive, of section 10 of the National Labor Relations Act” 
which would apply to procedures or prohibitions provided by S. 3068. 

This is not intended to mean, however, that no provision is made by 3S. 3068 
for the Board to obtain appropriate temporary relief or restraining orders in 
United States district courts as an aid to its jurisdiction to enforce the pro- 
visions of S. 3068. Thus, while subsection 10 (1) would not apply to S. 3068, 
because like subsection 10 (k) it applies only to certain specified unfair labor 
practices, injunctive relief in the form of “appropriate temporary relief or 
restraining. order” could be obtained by the Board, for purposes of enforcing 
S. 3068, under subsection 10 (j) of the National Labor Relations Act. This is 
true because subsection 10 (j) empowers the Board to petition for such “tempo- 
rary relief or restraining orders” in any case where it has issued a complaint 
based upon a charge alleging the commission of any of the unfair labor prac- 
tices detined by the act, and is not limited to any specific unfair labor practices. 
Unlike subsection 10 (1), however, subsection 10 (j) does not command the 
“oflicer or regional attorney” to seek injunctive relief. It merely “empowers” 
the Board to do so. Likewise subsection 10 (j) does not direct the Board to 
give priority to any cases of others, and it permits injunctive relief only after 
the Board has filed a complaint and not merely upon a “preliminary investiga- 
tion” of a charge (as in the case of subsection 10 (1) ). 

Reference was made in S. 3068 to “subsections (b) to (1), inclusive, of 
section 10 of the National Labor Relations Act” (and subsection 10 (1) was 
not specifically excluded in this reference) to negate any implication of an 
intent, by such omission, to deprive the Board of any power (particularly that 


® Sec. 408 (a) of S. 3068 inadvertently omits the word “appropriate” in the language 
quoted, whereas it is the intent that it be included. 

*See record, pp. 264-274. 

5 See record, pp. 265-267. 

® See record, pp. 278—279. 

™The procedure set forth in subsec. 10 (1) also applies to charges relating to so-called 
jurisdiction disputes filed under 8 (b) (4) (D) concerning the assignment of work where 
injunctive relief is appropriate, but contains no mandate with respect to such charges. 
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contained in subsection 10 (j)) to petition district courts of the United States 
for a “temporary relief or restraining order” as an aid to the enforcement 
duties conferred upon it by S. 3068. 

In summation, sections 406 and 408 of S. 3068 were drafted so as to enable 
the Board to enforce the regulatory provisions of S. 3068 in the same manner 
as it enforces the unfair labor provisions of the National Labor Relations Act, 
including the right to seek temporary relief and restraining orders (as pro- 
vided in subsection 10 (j)) at its discretion after a complaint is issued. The 
Board is not ordered to obtain such temporary relief or restraining orders, nor 
ordered to give priority to any cases arising under the provisions of S. 3068, 
nor is it even “empowered” to do so until it has issued a complaint under sub- 
section 10 (b) of the act. This is exactly the power and authority conferred 
upon the Board in handling unfair labor practices committed by either em- 
ployers or unions as defined in section 8 of the National Labor Relations Act. 
It is inconceivable, therefore, that reasonable objections could be made to giving 
the Board the same authority and power to deal with practices which deprive 
union members of rights to control the unions which represent them. 


UNITED STATES SENATE, 
COMMITTEE ON LABOR AND PUBLIC WELFARE, 


May 21, 1958. 
Hon. WILLIAM F. KNOWLAND, 


United States Senate, Washnigton, D. C. 


DeaR SENATOR KNOWLAND: When you testified before the Subcommittee on 
Labor on May 5 it was arranged for you to file a memorandum on certain ques- 
tions raised by the discussion between us on certain provisions of your bill 
S. 3068. 

I have read the memorandum you have filed. This letter is not designed to 
take issue with the data you submitted. However, your discussion under the 
heading “(B) Use of Injunctive Processes of Federal Courts in Enforcing Cer- 
tain Provisions of S. 3068” leaves unresolved the question I raised. Your bill 
provides, among other things, that “the appropriate provisions of subsections 
(b) to (1), inclusive, of section 10 of the National Labor Relations Act shall 
apply to such proceeding.” Your footnote to this statement reads, ‘“* Section 
408 (a) of S. 3068 inadvertently omits the word ‘appropriate’ in the language 
quoted, whereas it is the intent that it be included.” Then you go on to say, 
“In substance, this would provide that where employees are being deprived of 
rights guaranteed to them by these sections of S. 3068, and a petition (or charge) 
is filed with the National Labor Relations Board alleging this fact, the Board 
shall proceed precisely as it does with respect to charges filed with it at present 
alleging the commission of unfair labor practices as defined in section 8 (a) and 
(b) of the National Labor Relations Act. Inasmuch as section 10, subsections 
(b) through (1), of the National Labor Relations Act provides the machinery 
by means of which the Board acts to hear, determine, and remedy unfair labor 
practices, S. 3068 refers to these subsections to make it clear that the ‘appro- 
priate’ provisions thereof would be available to the Board to enforce the pro- 
visions of S. 3068 over which the Board is given jurisdiction.” 

I would point out that your bill specifies the precise subsections of section 10 
which are to be applicable to the new unfair labor practices which would be 
created by your bill but omits certain subsections. As a lawyer, this would mean 
to me that you purposely omitted subsections you deemed inapplicable (e. g. 
subsections (a) and (k) but included exactly the subsections you deemed to be 
applicable. 

Yet, you state further that, “Subsection 10 (1) of the National Labor Relations 
Act would not be applicable te any provision of 8. 3068 for the obvious reason, as 
noted by Senator Goldwater, that, by its precise language, subsection 10 (b) 
applies only to cases where ‘it is charged that any person has engaged in an unfair 
labor practice within the meaning of paragraph 4 (A), (B), or (C) of section 
8 (b),’ of the National Labor Relations Act—the provisions of the act prohibiting 
certain secondary boycotts and strikes against a Board certification. Since 
subsection 10 (1) relates exclusively to charges filed under these provisions of 
section 8 of the act, subsection 10 (1) is not one of the ‘appropriate provisions 
of subsections (b) to (1), inclusive, of section 10 of the National Labor Relations 
Act’ which would apply to procedures or prohibitions provided by S. 3068.” It 
seems to me this leads to the following dilemma of construction: Either subsec- 
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tion 10 (1) should not have been included in your bill in the first place because 
it was not applicable to the new unfair labor practice procedures or else the 
priority and injunction provisions of subsection 10 (1) would apply unless your 
bill were amended so as to exclude that subsection. 

Subsection 10 (1) of the present law reads— 

(1) Whenever it is charged that any person has engaged in an unfair labor 
practice within the meaning of paragraph (4) (A), (B), or (C) of section 8 (b), 
the preliminary investigation of such charge shall be made forthwith and given 
priority over all other cases except cases of like character in the office where it 
is filed or to which it is referred. If, after such investigation, the officer or 
regional attorney to whom the matter may be referred has reasonable cause to 
believe such charge is true and that a complaint should issue, he shall, on behalf 
of the Board, petition any district court of the United States (including the 
District Court of the United States for the District of Columbia) within any 
district where the unfair labor practice in question has occurred, is alleged to 
have occurred, or wherein such person resides or transacts business, for appro- 
priate injunctive relief pending the final adjudication of the Board with respect 
to such matter. Upon the filing of any such petition the district court shall have 
jurisdiction to grant such injunctive relief or temporary restraining order as it 
deems just and proper, notwithstanding any other provision of law: Provided 
further, That no temporary restraining order shall be issued without notice unless 
a petition alleges that substantial and irreparable injury to the charging party 
will be unavoidable and such temporary restraining order shall be effective for 
no longer than five days and will become void at the expiration of such period. 
Upon filing of any such petition the courts shall cause notice thereof to be served 
upon any person involved in the charge and such person, including the charging 
party, shall be given an opportunity to appear by counsel and present any relevant 
testimony: Provided further, That for the purposes of this subsection district 
courts shall be deemed to have jurisdiction of a labor organization (1) in the 
district in which such organization maintains its principal office, or (2) in any 
district in which its duly authorized officers or agents are engaged in promoting 
or protecting the interests of employee members. The service of legal process 
upon such officer or agent shall constitute service upon the labor organization 
and make such organization a party to the suit. In situations where such relief 
is appropriate the procedure specified herein shall apply to charges with respect 
to section 8 (b) (4) (D).” 

I would agree that it is presently limited to subsections (A), (B), and (C) 
of section 8 (b) (4) and that it is inartistic to seek to make subsection (1) of 
section 10 applicable to the proposed new unfair labor practices merely by 
reference. Inasmuch as your bill states, “The appropriate provisions of subsec- 
tions (b) to (1), inclusive * * * shall apply” I cannot, as a lawyer, see how 
the injunctive provisions of subsection (1) would not be applied to the unfair 
labor practices your bill would create. 

Should you care to submit a further explanation, I would appreciate it. 

Cordially, 
WAYNE Morse, United States Senator. 


UnitTep STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 


May 29, 1958. 
Hon. WAYNE MOorsgE, 


United States Senate, Washington, D. C. 


Dear SENATOR Morse: Thank you very much for your letter of May 21, 1958, 
commenting on the supplemental statement which I filed in the record with 
respect to certain questions which had been raised by you during my testimony 
before the Subcommittee on Labor on May 5 on S. 3068. 

As you note in your letter of May 21, S. 3068 provides that the “appropriate 
provisions of subsections (b) to (1), inclusive, of section 10 of the National 
Labor Relations Act shall apply to * * * (a) proceeding” in which the National 
Labor Relations Board is authorized to enforce the provisions of S. 3068. This 
makes it clear that the National Labor Relations Board would proceed, where 
authorized by S. 3068, precisely as it does with respect to charges filed with it 
at present alleging the commission of unfair labor practices as defined in sec- 
tion 8 (a) and (b) of the National Labor Relations Act. These subsections 
of the National Labor Relations Act comprise the total enforcement procedures 
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of the Board, and all of these sections are, to some degree, at least, interrelated. 
For this reason, 8. 3068 was carefully drafted so that the “appropriate” enforce- 
ment provisions would be available to the Board in enforcing certain provisions 
of 8. 3068. 

Subsection 10 (k) of the National Labor Relations Act, by its precise lan- 
guage, applies exclusively to charges filed alleging the commission of an unfair 
labor practice defined by section 8 (b) (4) (D) of the act. As you observe in 
your letter of May 21, subsection 10 (k), therefore, would have no application 
to any of the provisions of S. 3068. 

Subsection 10 (1), insofar as it directs the Board to obtain injunctions, and 
insofar as it directs the Board to give priority to such cases, deals, by express 
language, only with unfair labor practices defined by subsections 8 (b) (4) (A), 
(B), (C), and (D) of the act. To this extent, therefore, subsection 10 (1) 
would have no applicability to the provisions of S. 3068. Subsection 10 (1), 
however, contains a proviso which reads as follows: 

“Provided further, That no temporary restraining order shall be issued with- 
out notice unless a petition alleges that substantial and irreparable injury to 
the charging party will be unavoidable and such temporary restraining order 
shall be effective for no longer than five days and will become void at the expi- 
ration of Such period. Upon filing of any such petition the courts shall cause 
notice thereof to be served upon any person involved in the charge and such 
person, including the charging party, shall be given an opportunity to appear 
by counsel and present any relevant testimony :” 

This proviso to subsection 10 (1), which is obviously designed to protect 
the rights of parties against whom any injunction is sought, would appro- 
priately apply to injunctions which the Board might seek under subsection 
10 (j) of the National Labor Relations Act in enforcing the provisions of 
S. 3068. 

Your objections, as I understand them, were based on your presumption that 
the language of S. 3068 required the Board to seek injunctive relief under sec- 
tion 10 (1) and to give priority to cases arising under S. 3068. Inasmuch as 
section 10 (1) requires the Board to obtain injunctions and to give priority to 
cases only where they involve a violation of subsections 8 (b) (4) (A), (B), 
(C), or (D) of the act, it seems to me that your objection is not well founded. 

Your objections could be met simply by amending 8S. 3068 so as to change 
the references therein to “the appropriate provisions of subsections (b) to (1), 
inclusive, under section 10 of the National Labor Relations Act * * *” to read 
“the appropriate provisions of subsections (b) to (j), inclusive, of section 10 
of the National Labor Relations Act * * *.” This amendment, however, is 
unsatisfactory, from my viewpoint, because this would eliminate, in S. 3068 
cases, the salutory proviso to subsection 10 (1), which is, as noted above, 
applicable to all cases where temporary restraining orders are now sought by 
the Board. 

Had I omitted any mention of subsection 10 (1) in drafting S. 3068, I am afraid 
that the criticism would have been made that, by completely omitting subsection 
10 (1), I had thereby omitted the requirements of that subsection that temporary 
restraining orders be issued without notice only where substantial and irrepara- 
ble injury was alleged; that such temporary restraining orders could not be 
effective for longer than 5 days; and the provision that the courts shall cause 
notice to be served upon any person involved and give them an opportunity to be 
heard and present relevant testimony. 

In summation, the language of S. 3068 does not require the Board or its region- 
al attorneys to seek injunctive relief, and it does not require that cases arising 
under provisions of S. 3068 be given any priority. The language of 8. 3068 does, 
however, impower the Board to seek injunctive relief under subsection 10 (j), 
and the appropriate provisions of subsection 10 (1) would prohibit a temporary 
restraining order without notice unless the petition alleges substantial and 
irreparable injury; limit any 10 (j) restraining order to an effective period of 
no longer than 5 days; and require that the courts give notice to the parties 
involved and an opportunity to be heard and present testimony on the issues. 

I hope that this, together with testimony which I have inserted in the record, 
will clarify in your mind the questions you have raised. If you think it useful 
or desirable, I am agreeable to your insertion of this letter into the record of the 
hearings before the Subcommittee on Labor as a further extension of my testi- 
mony on S. 3068. 

Sincerely yours, 
WILLIAM F’. KNOWLAND. 
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JUNE 2, 1958. 
Hon. WILi1AM F. KNOWLAND, 
United States Senate, Washington, D.C. 

DEAR SENATOR KNOWLAND: I appreciate your letter of May 29. 

You state that, under your bill (S. 3068), it was not intended to make avail- 
able the mandatory injunctive provisions of section 10 (1) of the Taft-Hartley 
Act despite the fact that that subsection was specifically included in the enforce- 
ment provision of the bill. 

You now state that it is necessary to keep reference to subsection 10 (1) in 
the bill because it contains the following proviso: 

“Provided further, That no temporary restraining order shall be issued without 
notice unless a petition alleges that substantial and irreparable injury to the 
charging party will be unavoidable and such temporary restraining order shall 
be effective for no longer than 5 days and will become void at the expiration 
of such period. Upon filing of any such petition the courts shall cause notice 
thereof to be served upon any person involved in the charge and such person, 
including the charging party, shall be given an opportunity to appear by counsel 
and present any relevant testimony :” 

You say that this proviso applies to “discretionary injunction” under 10 (j) 
and its omission would result in removal of protection from respondents in 
such injunction proceedings. 

May I call your attenttion to rule 65 of the Federal Rules of Civil Procedure. 
The rule applies to all Federal injunction and restraining order proceedings and 
establishes more protective criteria than the proviso to section 10 (1). For ex- 
ample the first sentence of subsection (b) provides that— 

“No temporary restraining order shall be granted without notice to the ad- 
verse party unless it clearly appears from specific facts shown by affidavit or 
by the verified complaint that immediate and irreparable injury, loss, or dam- 
age will result to the applicant before notice can be served and a hearing had 
thereon.” 

In view of rule 65, I still question whether the inclusion of subsection 10 (1) in 
your bill serves any purpose now that you have added the word “appropriate” 
and disclaimed applicability of the injunction procedures contained in the 
subsection. 

I am asking for the inclusion in the printed record of our complete corre- 
spondence. 

Sincerely, 
WAYNE Morse, United States Senator. 


ADDITIONAL MATERIAL SUPPLIED FOR REcoRD BY SENATOR MCCLELLAN 


During the course of my testimony on S. 3618 before the Subcommittee on 
Labor of the Committee on Labor and Public Welfare certain questions were 
raised concerning the proper interpretation of various provisions of the bill. 
In order to clarify the record with respect to these matters, I request that this 
memorandum be incorporated in and made a part of the record. 

1. A question was raised as to whether, in a case where the certified repre- 
sentative of the employees of an employer fails to register under S. 3618 or its 
registration is suspended or canceled, a second union would be prohibited under 
section 8 (b) (4) (C) of the National Labor Relations Act from carrying on 
recognition picketing of such employer. 

Section 101 of S. 3618 provides that a union cannot be certified or recognized 
by the Board during a period of nonregistration. It does not require that a 
union which has been certified be decertified upon loss of its registered status. 
This loss of status may come about through a temporary suspension of the 
registration. In such a case it may not be appropriate to allow another union 
to come into the picture. The provisions of the bill are not intended to pro- 
hibit an employer from recognizing a nonregistered union as the representative 
of his employees (unless another union has been certified by the Board), 
but merely to withhold from such union the benefits of the National Labor 
Relations Act during the period of nonregistration. 

So long as the employer is continuing to recognize the certified union as the 
representative of his employees, and until some other union has been certified 
as the representative of the employees, any attempt by such other union to 
force the employer to recognize it should be held to be in violation of section 
8 (b) (4) (C). 
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2, A question was raised as to whether, in a case where a union having a con- 
tract with an employer fails to register or has its registration suspended or 
canceled while the contract is still in force, the National Labor Relations Board 
would consider a petition for election filed by another union prior to the ex- 
piration of such contract. 

It seems to me that the practice of the National Labor Relations Board 
in refusing to entertain a petition for election filed by one union during a period 
in which there is in force a valid collective bargaining agreement between 
the employer and another union is designed for the protection of the employees. 
Otherwise you might have a situation where an employer Was operating under 
a binding contract with one union and yet was obliged to deal with another 
union with respect to the conditions of employment of his employees. 

It is the purpose and intent of S. 3618 to withhold from unions the benefits 
and advantages accorded to them by the National Labor Relations Act if they 
do not register under S. 3618, and not to punish employers because of the failure 
on the part of the unions to so register. It is not the purpose or intent of S. 
3618, to require the National Labor Relations Board to entertain a petition for 
election filed by one union when there is in existence a legally binding col- 
lective bargaining agreement between the employer and another union, even 
though such other union has not registered under §S. 3618. This bill merely 
requires that the National Labor Relations Board not “recognize” a union which 
fails to register, not that the Board refuse to “recognize” the existence of a 
valid bargaining agreement between an employer and a union. 

3. A question was raised as to whether the requirement in schedule A, part 
Ill, clause (f), that collective bargaining agreements be approved by a refer- 
endum of the employees held at least 30 days prior to the date on which the 
agreement is to go into effect, would create an undesirable gap between con- 
tracts, Whether it would prevent a contract from being retroactive in operation, 
and what effect it would have on automatic renewal or partial reopening 
clauses. 

There is no reason to assume that this 30-day requirement would create any 
gap between contracts, because the parties could simply start bargaining on a 
new contract at an earlier date than they otherwise would have done. How- 
ever, if it is felt that a period of less than 380 days would be more appropriate, 
I have no objection to a shorter period being provided for. The purpose of the 
requirement is to assure that contracts should not be entered into unless the 
employees to be affected by such contracts had previously voted their approval 
of such contracts. So long as the purpose of the requirement is carried out, 
the period is not important. 

This requirement is not intended to prevent contracts which are retroactive 
in their operation from being entered into. In requiring that no collective bar- 
gaining agreement should be entered into unless the employees to be affected 
by such agreement have voted their approval of such agreement at least 30 
days prior to the “date such agreement is to go into effect,’ the bill refers, 
or at least it was my intention that it refer, to the date the agreement becomes a 
binding legal contract, and not to the period with respect to which the provisions 
of the agreement are to be operative. If it is felt that language changes should 
be made to clarify this intention, I have no objection to such changes. 

This requirement was intended to apply to renewal and reopening provisions 
of collective bargaining agreements just as it does to the original contract, and 
would probably have the effect of eliminating the practice of putting such 
provisions in collective bargaining agreements. Any other interpretation of 
the requirement would make it possible for the unions in large part to defeat 
the purpose of the requirement. 

4. A question was raised as to whether the provisions of the bill prohibiting 
a union from calling or sanctioning a strike unless a majority of the employees 
in each unit vote in favor of the strike, would, in case some units of a particular 
employer voted to strike and did so and other units voted not to strike and 
so did not strike, overrule a Supreme Court decision holding that where a union 
called certain units of an employer out on strike but left other units of the 
same employer on the job, the employer was justified in locking out all the 
employees of his plant, since the services of the nonstriking union members could 
not be effectively utilized by him when his other employees were on strike. 

There is no provision of this bill which specifically relates to this situation. 
therefore I do not believe, and I certainly did not intend, that this bill would 
in anywise alter the holdings of the courts with respect to such situations. 

5. A question was raised as to (a) whether the provisions of schedule A, 
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part D, clause (t) (dealing with trusteeships) would cover trusteeships imposed 
by international unions upon their regional State or district councils, and (b) 
whether such provisions covered trusteeships imposed upon local unions by 
State or district councils of international unions. 

The provisions of schedule A, part D, clause (t) do not cover trusteeships 
imposed by international unions upon their State or district councils. Such 
provisions deal only with trusteeships imposed on local unions. However, such 
provisions do cover trusteeships imposed on local unions by State or district 
eouncils of international unions, because the definition of the term “interna- 
tional union” (contained in section 3 (9) of the bill) includes “a national 
union or any regional or other branch of a national or international union, 
having as members more than one local or constituent organization or the 
representatives or members thereof.” 

I am happy to have this opportunity of explaining and clarifying those 
provisions of S. 3618 with respect to which questions of interpretations have 
been raised. This bill deals with a very complex subject matter, and conse 
quently is one which necessarily involves many fine legal points. It was for 
this reason that I so strongly urged that hearings be held on this matter before 
legislation dealing with it was considered on the floor of the Senate. 





UNITED STATES SENATE, 
COMMITTEE ON LABOR AND PUBLIC WELFARE, 
June 2, 1958. 
Mr. A. J. HAYES, 
President, International Association of Machinists, 


1300 Connecticut Avenue NW., Washington, D.C. 


Dear Mr. Hayes: During the course of the hearings on union administrative 
and financial practices and procedures I urged that all witnesses be given the 
opportunity to supplement their statements within a reasonable period of time 
and that members of the subcommittee also be given the opportunity to submit 
additional questions to witnesses if a review of the record seemed to indicate 
that this was desirable. I think it is fair to say that this proposal was ac- 
quiesced in by the subcommittee. 

While your testimony was very helpful and comprehensive, I do have some 
additional questions which occurred to me after reviewing the record of the 
hearings. 

(1) Senator Goldwater and you had a long discussion about the proposed 
repeal of the Taft-Hartley ban upon the right of strikers to vote in NLRB elec- 
tions. In the course of that discussion, Senator Goldwater asked for your views 
about his proposal that there should be a time limit upon the ban during which 
a striker would be eligible to vote. 

In my view, such a time limit could easily become a target date for anti- 
union employers. They could easily delay the NLRB election until the time 
limit expired, thereby disqualifying strikers from voting. In addition, I would 
like to have your comments, if any, upon the allegation that the ban on striker 
voting has a tendency to prolong strikes until antiunion employers have a chance 
to replace a sufficient number of strikers to be sure of defeating the former 
majority union in an election. 

(2) Senator Kennedy and you had a discussion about some of the difficulties 
involved in legislating mandatory standards for the election of local officers, 
delegates, and international officers. You made the general point that the diffi- 
culty with such legislation is that it could prohibit widely accepted practices 
which are democratic. You pointed out that internal practices of unions in the 
field of elections have great variety and that any legislation on the subject 
should be fashioned so as to preserve this great variety of democratic practices. 

Then Senator Kennedy asked, “And if the Congress does invade it, then it is 
your opinion that to make sure they recognize the different types of elections, 
either referendum or by delegates at a convention, and the delegate vote at the 
convention may be by rolicall but should confine themselves to providing that 
the delegates to a convention may be chosen by secret ballot. 

“Is that your feeling?” 

You answer, “Yes, I certainly do feel that way.” 

The question posed had several parts to it and I suspect that your answer was 
not sufficiently detailed to present your views and experience on the various 
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propositions contained in the question. If that should be so, I would like to 
have your further comments on the question quoted above. 
Many thanks for your attention to this matter. 
With kindest regards, 
Cordially, 
WAYNE MorskE, United States Senator. 





INTERNATIONAL ASSOCIATION OF MACHINISTS, 
Washington, D. C., June 4, 1958. 
Hon. WAYNE Morse, 
United States Senate, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR Morse: This is in reply to your letter of June 2, 1958, in which 
you asked me two questions to clarify my opinion on points of discussion which 
arose in the course of my appearance on May 8 before the Subcommittee on 
Labor of the Senate Committee on Labor and Public Welfare. 

I recall your urging that members of the subcommittee be afforded oppor- 
tunity to submit additional questions to witnesses and the subcommittee’s 
acquiescence. I agree that my testimony on the two points which you raise 
in your letter requires clarification. 

(1) It is my very firm conviction that the imposition of a time limit upon 
the right of economic strikers to participate in an NLRB election in the plant 
of their employer would be open to easy abuse by employers who could merely 
hold out until the time limit had run, thereby disqualifying the strikers. I am 
also convinced that the present Taft-Hartley ban upon the right of strikers to 
vote in NLRB elections is responsible in large measure for the prolonged strikes 
which have occurred at such places as the Cleveland Pipe Machinery Co. in 
Cleveland, the Kohler Co. in Sheboygan, and the O’Sullivan Co. in Winchester. 

The absolute repeal of the ban, with no restrictions placed upon the right of 
strikers to vote in subsequent NLRB elections, would do much to bring about 
prompt settlement of the issues involved in such situations by taking from 
recalcitrant management the advantage which the ban now provides. 

(2) When Senator Kennedy, referring to the field of internal union practices 
concerning election of officers, asked: 

“And if Congress does invade it, then it is your opinion to make sure they 
recognize the different types of elections, either referendum or by delegates at 
a convention, and the delegate vote at the convention may be by rolleall but 
should confine themselves to providing that the delegates to a convention may 
be chosen by secret ballot. 

“Is that your feeling?’ 

I replied, “Yes, I certainly do feel that way.” 

When I gave that answer I was thinking solely of the election of officers of 
national or international unions, or subordinate levels of organizations of such 
unions. I did not mean to imply that the rule should apply to the selection of 
delegates to conventions of the American Federation of Labor and Congress of 
Industrial Organizations, its various departments, or similar organizations at 
the State and local level. 

As AFL-CIO President Meany pointed out in his appearance before the sub- 
committee on March 27, 1958, the constitution of that organization, in article 
IV, section 5 provides that “Delegates to a regular convention of the Federation 
shall be elected or otherwise designated by. the affiliate * * *” To the best 
of my knowledge, there has never been any criticism of the manner in which 
delegates to the conventions of such organizations have been chosen, and I see 
no reason for upsetting established and satisfactory procedures by Federal leg- 
islation. It is my viewpoint that any Federal standards for election of union 
officers—and remember that I am opposed to any such intrusion into internal 
union affairs as a matter of principle—should not apply to the AFL-CIO and 
the other federations I have mentioned. 

Thank you for enabling me to expand and clarify my opinions on these two 
important topics. 

With best wishes, I remain 

Sincerely yours, 


A. J. Hayes, International President. 











1428 UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 


ACTION TAKEN BY THE INTERNATIONAL PRESIDENT, IAM 


TABLE I.—Concerning the guilt or innocence of defendants in 159 appeals cases, 
by nature of charges 


(January 1953-March 1958) 





| Local lodge verdict Decision of international president 
Ne ence: y aa S| Seek 
Type ofcharge | of cases eae 
| Guilty | Not | Guilty | Not Re- | Mistrial | Case set 
| | | guilty guilty manded aside 
Misfeasance in office _| 24 15 9 12 9 1 1 2] 
Nonfeasance in office 7 3 4 | 4 3 > 2 
False accusations 
against officers _--__.| 7} 6 | 1 3 | 3 Dl adecedhucibencbana 
False accusations =| | 
against members 28 | 21 7 11 | 14 Dh ec seenant 3] 
Dual unionism or | | 
secession 4__._.....| 26 | 16 | 10 24 | 2 ce - eA Oe ee 
Overcharging for | | 
committee work-_-| 7 | 6 | 1 5 i ; 11 le 
Fraudulently han- | | | | | 
dling lodge funds | | | 
and property _-- 15 7 8 10 | 3 ON as ad ate 
Fraudulently ob- 
taining unemploy- | | | | | 
ment stamps-.-.-_-.- | 1 b hjncebintion Lan eeun | 1 pen SAR ee Des ee 
Interference with 
election pro- | | | 
cedures____...-.--..] 3 | 2 1 | 2 | 1 | Lt 
Informing manage- | | | | 
ment ee 7 7 0 4 3 : gBddc tes err, ° 
Threats against | 
members... __...-.- | 1 | 1 | 0 1 0 : L320. 2 f Ad 
Falsifying applica- | 
tion for member- | 
ship___- shel 2 1 | 1 | 1 bY 
Conduct unbecom- | | } 
ing a member 5 30 26 4 14 14 = ; ‘ 22 
Illegal acceptance of | 
strike benefits - -_- 1 1 0 | 1 0 - 
BEE tscnaces 159 113 | 46 92 54 6 | 2 5 


1 Transcript not admissible. 

2 Untimely appeal. 
Defendant dropped membership. 

4 Four of these cases involved charges of supporting or encouraging communism. 


TABLE 2.—Concerning penalties imposed by local lodges in 113 appeals cases in 
which the lodges had reached a verdict of “guilty,” by type of penalty 


(January 1953-March 1958) 





| 
| Action of international president 
CE Lk Res i wi 
Penalty ! of cases | 
Not Penalty | Penalty Penalty Penalty | Penalty Other 
guilty j|sustained| deleted |increased|decreased| changed |technical? 
= 
Fine: | | | 
$1 to $49 ‘ 15 | 6 | 5 | 1 1 -- } 2 
$50 to $99 25 | 10 6 | 3 | 2 l 3 
$100 to $199-_- 6 1 | 2 1 2 
$200 to $499... _- 8 3 | 2 1 | 2 
$500 to $749..._--| 10 2 | 3 3 2 
$750 to $999 -| iT Boe : ail 1} E | : ; 
$1,090. 3 | 2 l 
Barred from office | | | | 
1 to 5 years. .-- 45 15 | 9 | 4 ” ; ll 3 | 3 
Expulsion 26 | 6 | 12 | 5 | 3 
Removed from office. 9 | 2 | 4 1 | 2 
Restitution of funds | | 
or property -- 7 1 4 2 
Restriction on mem- | 
bership privileges -- 10 5 1 1 | | 9 | i 
Reprimand_.------- eee 4 : 1 | 


1 The total number of penalties exceeds the total number of cases because of multiple penalties. 
2 Covers appeals in which cases were remanded, dismissed because of untimely appeals or set aside because 
defendant had dropped membership. 
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TABLE 3.—On 46 appeal cases in which the lodge rendered a verdict of 
“not guilty” 


(January 1953—March 1958) 


neon Ge lodge pustained.—.- 2! eee tes EP ay ey et Gd 29 
Action of lodge reversed______________ RET OES a, G 24 
Barred from office 1 to 5 years_____________ ae . = S 
cs ea aceasta me can einer en nel So Biers Britis 8 roe. 1 
OO pers pti liege on rand es aaa ai as ' 10 
ee ange enone a EEC is ; vt 1 
Ordered to reimburse lodge $564.37_______- oshiatinie'atstannics a rae ees Si 1 
EEE 00 UMN oo non in eee ae c 2 
ee asia tages nonssainl eo taca ca : ‘ 1 


Tuer LIBRARY OF CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington, D. C., May 13, 1958. 
To: The Honorabie Lister Hill, chairman, Senate Committee on Labor and 
Public Welfare. 
(Attention: Mr. Forsythe.) 

From: Education and Public Welfare Division. 

Subject: State Labor Relations Act. 

The enclosed report brings up to date our previous report prepared in 1955 
summarizing the provisions of State labor relations laws relating to unfair 
labor practices and elections of representatives. There have been no substan- 
tive changes in these laws since 1955. Some citations, however, have changed. 

The District of Columbia, which was not included in the original report, is 
noted as coming under the National Labor Relations Act. 

JAMES W. KELLEY. 


DIGEST OF STATE LABOR RELATIONS STATUTES PROVISIONS RELATING TO UNFAIR 
LABOR PRACTICES AND REPRESENTATION ELECTIONS 


James W. Kelley, Education and Public Welfare Division, May 13, 1958 
COLORADO 


Colorado Revised Statutes, 1953 (ch. 80, art. 5) 


Administrative agency to prevent unfair labor practices (secs. 3 and 8) 

Industrial commission. 

Unfair labor practices (sec. 6) 

1. By employers: 

(a) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in exercise of rights, guaranteed in act. 

(b) Union domination.—To initiate, create, dominate, or interfere with for- 
mation or administration of a labor organization, or contribute support to it. 

(c) Discrimination in hiring, tenure, etc—To encourage or discourage mem- 
bership in a labor organization by discrimination in hiring, tenure, or other 
conditions of employment. However, an employer shall not be prohibited from 
entering into an all-union agreement where three-quarters or more of employees 
vote affirmatively by secret ballot in favor of such agreement in a referendum 
conducted by the Commission. The Commission shall declare any such agree- 
ment terminated when it finds the labor organization involved unreasonably 
has refused to receive any employer as a member. 

(d) Refusal to bargain.—To refuse to bargain collectively with representatives 
of employees in any collective bargaining unit. However, an employer who has 
with reasonable cause filed a petition requesting determination as to bargaining 
unit representation shall not be deemed to have refused to bargain until the 
results of an election are certified by the commission. 

(e) All-union agreement contrary to act.—To enter into an all-union agree- 
ment except as provided in the act. 
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(f) Violation of collective bargaining agreement.—To violate the terms of a 
collective-bargaining agreement, including an agreement to accept an arbitra- 
tion award. 

(g) Refusal to recognize or accept final determination of tribunal.—To refuse 
or fail to accept the final determination of any tribunal having competent juris- 
diction or whose jurisdiction the employer shall have accepted. 

(h) Discrimination for giving information, etc—To discharge or otherwise 
discriminate against an employee because he has filed charges or given testimony 
or information in good faith under the act. 

(i) Checkoff—To deduct labor-organization dues or assessments without 
signed order of employee. 

(j) Espionage——To spy on employees or representatives in the exercise of 
any right created or approved by the act. 

(k) Blacklisting.—To circulate a blacklist of employees to prevent them from 
obtaining or*’retaining employment from any other employer. 

(1) Commission of crime.—To commit any crime or misdemeanor in connec- 
tion with any employment controversy. 

2. By employees: 

(a) Coercion of employee.—To coerce or intimidate an employee in enjoy- 
ment of his legal rights, including those guaranteed in the act, or to intimidate 
his family, picket his domicile, or injure the person or property of such employee 
or his family. 

(b) Coercion of employer.—To coerce, intimidate, or induce an employer to 
interfere with employees in the exercise of their legal rights or to commit an 
unfair labor practice. 

(c) Violation of a collective-bargaining agreement.—To violate the terms of 
a collective-bargaining agreement, including agreement to accept an arbitration 
award. 

(d) Refusal to recognize or accept final determination of tribunal.—To refuse 
or fail to accept as final the determination of any tribunal having jurisdiction 
or whose jurisdiction the employees or their representatives shall have accepted. 

(e) Picketing, etc., without majority strike vote—To cooperate in engaging 
in, promoting or inducing picketing, boycotting, or other overt concomitant of 
a strike unless a majority in a collective bargaining unit have voted by secret 
ballot to call a strike. (Declared unconstitutional in American Federation of 
Labor vy. Reilly, 113 Colo. 90, 155 P. 2d 145 (1944).) 

(f) Mass picketing, etc—To hinder or prevent by mass picketing, threats, 
etc., the pursuit of lawful work or employment, or to obstruct or interfere with 
entrance to or egress from any place of employment, or to interfere with the 
use of public roads, railways, airports, or other ways of travel or convenience. 

(g) Secondary boycott, etc—To engage in secondary boycott, or hinder or 
prevent, by threats, etc., use of materials, equipment, or services or to combine 
or conspire to do so. 

(h) Unauthorized possession.—To take or remain in unauthorized possession 
of employer’s property. 

(i) Sitdown strike——To engage in a sitdown strike on premises or property 
of employer. 

(j) Failure to give notice of strike——To fail to give notice of intention to 
strike. 

(k) Commission of crime.—To commit any crime or misdemeanor in connec- 
tion with an employment controversy. 

(l) Featherbedding.—To demand or require employment of any stand-in em- 
ployee, or to require the employer to pay for an employee not necessary for the 
work of the employer. 

3. By anyone: To do or cause to be done on behalf of or in the interest of 
employers or employees, or in connection with or to influence the outcome of 
any controversy as to employment relations, any act prohibited above. 





What are not unfair labor practices (sec. 7) 
p 


(a) For an employer to refuse to grant a closed shop or all-union agreement 
or to accede to any proposal, as herein provided. 

(b) The right of both employer and employee freely to express their views 
concerning any labor relationship shall not be limited by this act, nor shall the 
exercise of such right constitute an unfair labor practice. No strike shall be 
lawful unless authorized by a majority vote of the employees of the union in- 
volved taken by secret ballot as provided in this act. [Concluding sentence held 
unconstitutional, American Federation of Labor vy. Reilly, 113 Colo. 90, 155 P. 
2d 145 (1949).] 
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Representatives and elections (sec. 5) 

Whenever a question arises concerning the selection of a collective-bargaining 
unit, it shall be determined by a secret ballot, and the commission, on the peti- 
tion of any employee, employer, or the representative of either, shall conduct 
such secret ballot and certify the results. The commission shall determine 
what persons are qualified to vote. 


CONNECTICUT 
Connecticut General Statutes (ch. 370, sees. 7388 to 7399) 


Administrative agency to prevent unfair labor practices (sees. T388, 7394) 

Board of labor relations. 

Unfair labor practices (sec. 7392) 

By employers: 

(a) Espionage.—To spy upon activities of employees or representatives. 

(b) Blacklists.—To prepare or distribute blacklists to prevent individuals 
from obtaining or retaining employment because of exercise of rights granted 
in this act. 

(c) Union domination.—To dominate or interfere with any labor organiza- 
tion or contribute financial or other support to it. 

(d) Yellow-dog contracts——To require an employee or one seeking employ- 
ment to join or refrain from joining or assisting a labor organization of his 
own choosing. 

(e) Discrimination in hiring, tenure, ete—To encourage or discourage mem- 
bership in a labor organization by discrimination in regard to hire, tenure, or 
terms and conditions of employment, provided an employer may make an agree- 
ment with a labor organization requiring membership therein, if such organi- 
zation is the representative of employees as provided in this act. 

(f) Refusal to bargainTo refuse to bargain collectively with the representa- 
tives of employees. 

(g) Refusal to discuss grievances.—To refuse to discuss grievances with the 
representatives of employees. 

(h) Discrimination for giving testimony.—To discharge or otherwise dis- 
criminate against an employee because he has signed or filed an affidavit, pe- 
tition, or complaint or given information or testimony under this act. 

(i) Preventing employment.—To distribute any blacklist of individuals exer- 
cising any right created or confirmed by this act or of members of labor or- 
ganizations, or to inform any person of the exercise by any individual of such 
right, or of his membership in a labor organization for the purpose of preventing 
individuals so blacklisted from obtaining or retaining employment. 

(j) Interfere with the rights of employees.—To do any acts which coerce or 
interfere with the exercise of rights set forth in this act. 

By employees: None. 


Representatives and elections (sec. 7393) 
The board is authorized to conduct elections of representatives, upon the 
complaint of an employee, employer, or their representatives, and to determine 


who may participate in such election, The board may conduct hearings but has 
ho investigatory powers. Elections are by secret ballot. 


KANSAS 
Kansas General Statutes (secs. 44-801 to 44-815) 


Administrative agency to prevent unfair labor practices (secs. 44-810, 44-811, 
54-814) 

None. Actions may be commenced by the attorney general or county at- 
torney to suspend or revoke the license of a business agent for violations of 
the act, and any person may be enjoined by the attorney general or county at- 
torney from violating the act by action in the district court. 


Unfair labor practices 
1. Unlawful acts of employer (sec. 44-808) : 


(a) Interfere with rights of employees—tTo interfere with, restrain, or coerce 
employees in exercise of rights guaranteed by this act. 
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(b) Union domination.—To dominate or interfere with formation or admin- 
istration of a labor organization or contribute support to it. 

(c) Service letter refusal.—To refuse to furnish, upon written request of em- 
ployee, a service letter setting forth tenure, occupational classification, and wage 
rate of employee. 

(@) Discrimination; giving testimony.—To discharge or discriminate against 
an employee because he has brought action or given information or testimony 
under this act. 

(e) Checkoff.—To deduct labor organization dues or assessments from earn- 
ings, without written consent from employee. 

(f) Espionage.—To employ any person to spy upon employees or representa- 
tives in the exercise of rights under this act. 

2. Unlawful acts of any person (sec. 44-809) : 

(a) Interference with right of franchise—To interfere with or prevent the 
right of franchise of any member of a labor organization, including the right to 
make complaint, file charges, give information or testimony under this act, to 
petition his union regarding grievances or the making known of facts concerning 
such grievances or violations of law to any person, and his right of free petition 
and speech and lawful assemblage. 

(b) Prohibition of elections.—To prohibit or prevent election of officers of a 
labor organization. 

(c) Unauthorized strike——To participate in any strike, walkout, or cessation 
of work unless authorized by a majority vote of employees in a collective-bargain- 
ing unit by secret ballot conducted in accordance with the regulations adopted 
by the State labor commissioner: Provided, That this shall not prohibit any one 
from terminating his employment on his own volition. 

(d) Unauthorized all-union agreement.—To enter an all-union agreement as 
a representative of employees in a collective-bargaining unit unless the em- 
ployees have, by a majority vote, authorized such agreement. 

(e) Secret baliot.—To conduct an election referred to in (¢c) and (d@) without a 
secret ballot. 

(f) Unauthorized dues.—To charge, receive, or retain any dues or assessments 
in excess of or not authorized by the constitution or bylaws of a labor organiza- 
tion. 

(g) Unlicensed business agent.—To act as a business agent without a valid 
and subsisting license. 

(h) Unauthorized representative.—To solicit membership for or act as a 
representative of a labor organization without authority of such labor organiza- 
tion to do so. 

(i) False statements——To make false statements in an application for a 
license. 

(j) Labor organization constitutions on file-—To act as a business agent or 
representative of a labor organization which does not have on file, with the sec- 
retary of state, its constitution and bylaws. 

(k) Seizing property unlawfully—To seize and occupy property unlawfully 
during a labor dispute. 

(1) Coercion of employee; discrimination.—To coerce or intimidate any em- 
ployee in the enjoyment of his legal rights, including those guaranteed in this 
act, or to intimidate his family, picket his domicile, or injure the person or 
property of such employee or his family, or to discriminate against any person 
because of the exercise of any right guaranteed to him by this aet. 

(m) Picket beyond area of dispute.—To picket beyond the area of the industry 
in which a labor dispute arises. 

(n) Unlawful picketing.—To picket by force and violence, or in such a manner 
as to prevent ingress or egress, or other than in a peaceful manner. 

(0) Violation of collective bargaining.—To violate the terms of a collective 
bargaining agreement. 

(p) Closed shop.—To enter a closed shop agreement. 





Additional unlawful acts of any person (sec. 44-809a) 

Secondary boycott declared unlawful when engaged in for certain specified 
reasons. 
Representatives and elections (sec. 44-814a) 


State labor commissioner to adopt rules and regulations governing the conduct 
of elections for the selection of collective bargaining units and for other purposes. 
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MASSACHUSETTS 


Massachusetts laws of 1938 (ch. 345) incorporated in General Laws (ch. 23 and 
ch. 150A) 


Administrative agency to prevent unfair labor practices (ch. 28, sec. 90; ch. 
150A, sec. 6) 


Labor relations commission. 
Unfair labor practices 

By employer (ch. 150A, sec. 4) : 

(a) Interference with rights of employees——To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in the act. 

(b) Union domination—To dominate or interfere with formation or admin- 
istration of a labor organization or contribute financial or other support to it. 

(c) Discrimination in hiring, tenure, etc—To discriminate in regard to hire or 
tenure or term of employment, to encourage or discourage membership in a labor 
organization, provided an employer may make an agreement with a labor organi- 
zation requiring membership therein as a condition of employment, if such labor 
organization is the proper representative of the employees as provided in the act, 
but no such agreement shall apply to an employee who is not eligible for full 
membership and voting rights in such labor organization. 

(d) Discrimination for giving testimony.—To discharge or discriminate 
against an employee because he has filed charges or given testimony under the 
act. 

(e) Refusal to bargain——To refuse to bargain collectively with representa- 
tives of employees as provided in the act. 

(f) Discrimination against nonmembers of union.—To discharge or discrimi- 
nate against any employee because he is not a member in good standing of a 
labor organization with whom the employer has made an agreement to require 
as a condition of employment membership therein, unless such labor organization 
certifies to the employer that such employee was denied or deprived of member- 
ship in good standing as a result of a bona fide disqualification or the adminis- 
tration of discipline, and such employee has exhausted the remedies available 
to him within the labor organization and under the act. 

By employee (secs. 4A, 4B) : 

(a) Unlawful seizure of property.—To seize or occupy unlawfully private 
property as a means of forcing settlement of a dispute. 

(b) Unlawful strike, boycott, etc—To authorize or engage in any strike, 
slowdown, boycott, etc., or withholding of patronage for the purpose of— 

(1) Bringing about the commission of an unfair labor practice; or 

(2) Injuring the trade or business of any person for refusing to commit 
an unfair labor practice; or 

(3) Interfering with, restraining, or coercing employees in their choice or 
rejection of representatives after the commission has determined under the 
act that such employees do not desire to be represented by such labor 
organization. 

(c) Aiding in unfair labor practices—To aid in any concerted activity men- 
tioned in this section by giving direction or guidance or providing funds. 

(d) Refusal to bargan collectively with employer.—For a labor organization 
to refuse to bargain collectively with an employer who has recognized it as the 
exclusive representative of employees. 


Representatives and elections (ch. 150A, sec. 5) 
The commission is authorized to investigate questions concerning representa- 
tion and to certify representatives. In such investigation it may take a secret 


ballott of employees or utilize any other suitable method to ascertain such 
representatives. 


MICHIGAN 
Michigan Compiled Laws (secs. 423.1 to 423.25 


Administrative agency to prevent unfair labor practices 


None. Violations of provisions are either declared a misdemeaner and pun- 
ishable as such; or any legal or equitable remedy may be used by law enforce- 
ment officials in case of violations. 
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Unfair labor practices 

Unfair labor practices are not listed as such. However, the following acts are 
declared unlawful : 

Mass picketing, threats, etc——For any person to (1) hinder or prevent by mass 
picketing, unlawful threats or force the pursuit of lawful work; (2) obstruct 
or interfere with entrance to or egress from a place of employment; (3) ob- 
struct public streets, etc., (4) picket a private residence (sec. 423, 9f). 

Unlawful possession of property—For any person to take possession of prop- 
erty against the will of the owner, or interfere with the full use thereof (sec. 

23.15). 

Interference with unions; discrimination, etc—For an employer to (1) inter- 
fere with, restrain or coerce employees in exercise of right to self-organization ; 
(2) initiate, dominate, contribute to, or interfere with the formation or admin- 
istration of a labor organization; (3) discriminate in regard to hire, terms or 
other conditions of employment in order to encourage or discourage membership 
in any labor organization; (4) encourage membership in or initiate, dominate 
or contribute to a company union; (5) discriminate against an employee be- 
cause he has given testimony or instituted a proceeding under this act (sec. 
423.16). 

Coercion to join union or refrain from work.—F¥or an employee or other per- 
son to force any person to become or remain a member of a labor organization 
or to refrain from engaging in employment (sec. 423.17). 

Unlawful strikes, lockouts, etc—For an employer to engage in a lockout or 
for a labor organization to engage in a strike without having complied with the 
provisions of the act (secs. 423.22 and 423.22a). 


Representatives and elections 


If a jurisdictional dispute cannot be settled by mediation, the mediation board 
shall call an election of the employees to be conducted according to regulations 
promulgated by the board. Such election shall be conducted and supervised by 
the board or its representative, and shall be by secret ballot (secs. 423.9a, 423.9¢). 


MINNESOTA 
Minnesota Statutes Annotated (ch. 179) 


Administrative agency to prevent unfair labor practices 


None. Unfair labor practices may be enjoined, subject to the provisions of 
this section (sec. 179.14). 


Unfair labor practices 

By employer (sec. 179.12) : 

(a) Violation of collective-bargaining agreement.—To institute a lockout in 
violation of a valid collective-bargaining agreement, or to violate the terms of 
such agreement. 

(b) Lockout.—To institute a lockout in violation of the cooling-off period re- 
quirement of the act. 

(c) Discrimination in hiring, etc—To encourage or discourage membership 
in a labor organization by discrimination in regard to hire or tenure or terms or 
conditions of employment ; collective-bargaining agreements excepted. 

(d) Discrimination for giving testimony.—To discharge or discriminate against 
an employee because he has signed or filed an affidavit, petition, or complaint 
or given information or testimony under this act. 

(e) Espionage.—To spy upon activities of employees or their representatives. 

(f) Blacklists—To distribute any blacklist of individuals to prevent them 
from obtaining or retaining employment. 

(g) To engage or contract for the services of a person who is an employee 
of another if such employee is paid a wage which is less than is agreed to be 
paid by the engaging or contracting employer under an existing union contract 
for work of the same grade or classification. 

(h) Violations of (b), (@), (e), (f), and (g) are declared to be unlawful acts. 

By employees (secs. 179.11, 179.13) : 

(a) Strike in violation of collective-bargaining agreement.—For employee or 
labor organization to institute a strike in violation of valid collective-bargaining 
agreement if employer is in good faith complying with the agreement, or to 
violate the terms and conditions of such bargaining agreement. 

(b) Strike in violation of required notice—F¥or employee or labor organiza- 
tion to institute a strike in violation of the strike notice requirement of the act. 
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(c) Unlawful possession of property, etc—To seize or occupy property un- 
lawfully during existence of a labor dispute. 

(d) Picketing by nonemployee under certain circumstances.—For a nonem- 
ployee to picket a place of employment, unless the majority of pickets at the 
time are employees of the place of employment. 

(e) Picketing when no strike in progress.—For more than one person to picket 
a single entrance to place of employment where no strike is in progress at the 
time. 

(f) Interference with vehicle, etc——To interfere with operation of a vehicle 
or the operator thereof when neither the owner nor operator of the vehicle is at 
the time a party toa strike. 

(g) Coercion of employee to join union or strike, ete—For any employee, 
labor organization, or officer, agent, or member thereof, to compel or attempt to 
compel any person to join or to refrain from joining any labor organization or 
any strike against his will by any threatened or actual unlawful interference 
with his person, immediate family, or property, or to assault or unlawfully 
threaten such person while in pursuit of lawful employment. 

(h) Engaging in strike without majority strike vote-——For a person or labor 
organization to cooperate in engaging in, promoting, or inducing a strike unless 
the strike has been approved by a majority vote, taken by secret ballot, of the 
voting employees in a collective bargaining unit of employees of an employer or 
association of employers against whom the strike is primarily directed. 

(f) Secondary boycott, hindering agricultural production, ete.—¥or any person 
or labor organization to hinder or prevent by intimidation, force, coercion, or 
sabotage, or by threats thereof, the production, transportation, processing, or 
marketing by a producer, processor, or marketing organization, of agricultural 
products, or to combine or conspire to cause or threaten injury to such proc- 
essor, etc., whether by withholding labor, refusing to handle, use or work on par- 
ticular agricultural products, or by other unlawful means, in order to bring 
such processor or marketing organization against his or its will into a con- 
certed plan to coerce or inflict damage upon any producer. Above shall not 
prevent astrike by emplyees of such producer, etc., for bona fide purpose of 
improving their own working conditions or promoting or protecting their own 
rights of organization, selection of bargaining representatives or collective bar- 
gaining. 

(j) Interference with use of roads, obstructing entrance, etc—For an employee 
or labor organization to interfere with the free and uninterrupted use of public 
roads, streets, highways, or methods of transportation or conveyance, or to 
wrongfully obstruct ingress to and egress from any place of business or employ- 
ment. Violation of all preceding clauses except the first are declared to be 
unlawful acts. 

Secondary boycott is defined and declared to be an unfair labor practice and 
an unlawful act (secs. 179.40 to 179.47). 

It is unlawful to conduct a strike or boycott during the period of certification 
of a representative by proper Federal or State authority in order (1) to deny the 
right of the representative so certified to act as such representative or (2) to 
prevent such representative from acting as authorized, or (3) to interfere with 
the business of the employer in an effort to do either act as specified by clauses 
(1) and (2) hereof (sec. 179.27). 


Representatives and elections (sec. 179.083) 


Jurisdictional disputes involving picketing, strikes, or boycott are certified to 
the governor, who in his discretion may appoint a labor referee to hear and 
determine the jurisdictional controversy. 


NEW YORK 
New York Consolidated Laws (Labor Law, art. 20, secs. 700-716) 


Administrative agency to prevent unfair labor practices (secs. 702, 706) 
Labor relations board. 
Unfair labor practices 
By employers (sec. 704) : 
(a) Espionage—To spy upon activities of employees or their representatives. 
(b) Blacklists—To prepare or circulate any blacklist of individuals to pre- 
vent them from obtaining or retaining employment because of the exercise of 
rights guaranteed by the act. 
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(c) Union domination.—To dominate or interfere with any labor organization 
or to contribute support to it. 

(ad) Yellow-dog contracts.—To require an employee or one seeking employ- 
ment to join any company union or to refrain from joining or assisting a labor 
organization of his own choosing. 

(e) Discrimination in hiring, ete—To encourage or discourage membership 
in any labor organization by discrimination in regard to hire, tenure, or terms 
or conditions of employment, except that an employer may make an agreement 
with a labor organization making membership in it a condition of employment 
if such labor organization is the proper representative as provided in the act. 

(f) Refusal to bargain collectively—To refuse to bargain collectively with 
representatives of employees. 

(g) Refusal to discuss grievances.—To refuse to discuss grievances with rep- 
resentatives of employees. 

(h) Discrimination for giving testimony.—To discharge or otherwise dis- 
criminate against an employee because he has filed charges or given information 
or testimony under this act. 

(i) Preventing employment.—To distribute or circulate any blacklist of in- 
dividuals exercising any rights created or confirmed by this act, or of members 
of a labor organization or to inform any person of the exercise of such right or 
membership in a labor organization, for the purpose of preventing individuals 
so named from obtaining or retaining employment. 

(j) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in the exercise of the rights guaranteed by the act. 

By employees: None. 

Representatives and elections (sec. 705) 

The board is authorized to investigate jurisdictional controversies and certify 
representatives. In such investigations the board may conduct hearings and 
elections by secret ballot of employees or use any other suitable method to 
ascertain such representatives. 

OREGON 


Revised Statutes (ch. 662) 

Unfair labor practices 

In addition to certain acts relating to the selection of representatives for 
collective bargaining, the only labor practices which are declared to be unlawful 
are “hot cargo” and “secondary boycott.” There is no machinery provided to 
prevent or settle the latter practices other than legal or equitable relief or 
arbitration (secs. 662.230, 662.240, 662.410—-662.550). The unlawful acts relating 
to the selection of representatives are (1) to coerce, intimidate, or discriminate 
against any employee in the exercise of his free choice of a representative; 
(2) to intimidate or coerce any employer or employee because the employees 
of said employer or other employer have not selected a labor organization 
as their representative; or (3) to picket unless such person has been certified 
or is recognized as a bargaining representative (secs. 662.750, 662.770). Un- 
lawful practices relating to the selection of representatives may be the subject 


of a cease-and-desist order of a labor examiner (sec. 662.710). 
Representatives and elections (sec. 662.630) 
szabor examiners appointed pursuant to the act are authorized to hold elec- 
tions by secret ballot of employees to determine representatives for collective 
bargaining. 
PENNSYLVANIA 


Purdon’s Pennsylvania Statutes Annotated (title 43, secs. 211.1—-211.13) 


Administrative agency to prevent unfair labor practices { secs. 211.4, 211.8) Labor 
Relations Board. 

Unfair labor practices (sec. 211.6) 

For employers: 

(a) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in this act. 

(b) Union domination.—To dominate or interfere with the formation or ad- 
ministration of a labor organization or contribute material support to it. 

(c) Discrimination in hiring, tenure, etc—To encourage or discourage mem- 
bership in a labor organization by discrimination in regard to hire or tenure 
of employment, except that an employer may make an agreement with a labor 
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organization making membership therein a condition of employment if such labor 
organization is the proper representative of employees as provided in this act 
and if such labor organization does not deny membership to a person or persons 
who are employees of the employer at the time of making such agreement, pro- 
vided such employee was not employed in violation of any previously existing 
agreement with said labor organization. 

(d) Discrimination for giving testimony, etc—To discharge or otherwise 
discriminate against an employee because he has filed charges or given testi- 
mony under this act. 

(e) Refusal to bargain.—To refuse to bargain collectively with representa- 
tives of employees. 

(f) Checkoff—To deduct dues, fees, etc., payable to a labor organization 
from wages of employees, unless authorized to do so by a majority vote of 
employees and receipt of written authorization from each employee affected. 

By employees: 

(a) Coercion of employee—To intimidate or coerce an employee to join or 
refrain from joining any labor organization or to affect his selection of repre- 
sentatives for collective bargaining. 

(b) Sitdown strike, etc—To join in a sitdown strike, to seize, damage, or 
destroy property of the employer during a labor dispute. 

(c) Coercion of employer.—To intimidate or coerce any employer by threats 
of harm to himself or his family to accede to demands, etc. 

(d) Secondary boycott—To engage in a secondary boycott or prevent by 
threats, etc., the obtaining of materials or services or to combine or conspire 
to do so. 

(e) Striking, etg, because of jurisdictional dispute——To call or conduct a 
strike or boycott or to picket on account of any jurisdictional controversy. 
Representatives and elections (sec. 211.7) 

The board is authorized to investigate questions concerning representation 
and certify representatives. In such investigations the board shall conduct 
hearings and utilize any suitable method to ascertain representatives, except 
that if either party to the controversy so requests, a secret ballot of employees 
shall be taken. 

RHODE ISLAND 


Rhode Island Laws of 1941 (ch. 1066, as amended) 


Administrative agency to prevent unfair labor practices (secs. 3,7) 

Labor relations board 
Unfair labor practices (see. 5) 

By employers: 

(a) Hspionage.—To spy upon activities of employees or their representatives. 

(b) Blacklisting.—To prepare or distribute any blacklists of individuals for 
the purpose of preventing them from obtaining or retaining employment because 
of the exercise of rights guaranteed by the act. 

(c) Union domination.—To dominate er interfere with the formation or 
administration of a labor organization or contribute any support to it. 

(d) Yellow-dog contracts.—To require membership in a company union or 
forbid membership in a labor organization of an employee’s own choosing. 

(¢) Discrimination in hiring, tenure, ete-—To encourage or discourage mem- 
bership in any labor organization by discrimination in regard to hire, tenure or 
term or condition of employment, except that an employer may make an agree- 
ment with a labor organization requiring membership therein as a condition of 
eliployient if such labor organization is the proper representative of employees 
as provided in the act. 

(f) Refusal to bargain —To refuse to bargain collectively with representa- 
tives of employees. 

(yg) Refusal to discuss grievances.—To refuse to discuss grievances with rep- 
reselitatives of employees. 

() Discrimination for giving testimony, etc.—To discharge or otherwise dis- 
criminate against an employee because he has filed charges or given information 
or testimony under this act. 

(i) Preventing employment.—To distribute or circulate any blacklist of in- 
dividuals exercising any right created or confirmed by this act or of members 
of a labor organization, or to inform any person of the exercise of such rights 
by any individual or membership of any individual in a labor organization for 
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the purpose of preventing individuals so named from obtaining or retaining 
employment. 

(j) Interference with rights of employees—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed by the act. 

By employees: None. 
Representatives and elections 

The board is authorized to investigate controversies concerning representation 
and to certify representatives. In conducting such investigations the board shall 
conduct hearings and may conduct an election by secret ballot of employees, or 
use any other suitable method to ascertain representatives, provided that the 
board shall not have authority to investigate any controversy between individ- 
uals or groups within the same labor organizations or between labor organiza- 
tions affiliated with the same parent labor organization. 


UTAH 
Utah Code Annotated (secs. 34—1 to 34-1-16) 


Administrative agency to prevent unfair labor practices (secs. 34-1-8, 34-1-10) 

Labor relations board. 

Unfair labor practices (secs. 34-—1-8) 

By employers: 

(a) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in the act. 

(b) Union domination.—To dominate or interfere with farmation or admin- 
istration of a labor union or contribute support to it. 

(c) Discrimination in regard to hiring, tenure, etc.—To encourage or discour- 
age membership in a labor organization by discrimination in regard to hire, 
tenure, or term or condition of employment, except that an employer may make 
an agreement with a labor organization requiring membership therein as a 
condition of employment if such labor organization is the proper represent- 
ative of employees as provided in the act. 

(d) Refusal to bargain—To refuse to bargain collectively with represen- 
tatives of employees. 

(e) Bargaining with minority representatives—To bargain collectively with 
representatives of less than a majority of employees in a collective-bargaining 
unit. 

(f) Discrimination for giving testimony.—To discharge or otherwise dis- 
criminate against an employee because he has filed charges or given testimony 
under this act. 

By employees: 

(a) Coercion of employees.—To coerce or intimidate an employee in exercise 
of legal rights, or to intimidate his family, picket his domicile, or to injure 
his person or property or his family. 

(b) Coercion of employers.—To coerce, intimidate, or induce an employer to 
interfere with the rights of his employees or to commit an unfair labor practice. 

(c) Unauthorized strike.—To cooperate in engaging in or inducing picketing, 
boycotting, or any other concomitant of a strike unless authorized by a 
majority of employees voting by secret ballot. 

(ad) Mass picketing, etc—To hinder or prevent by mass picketing, threats, 
ete., the pursuit of lawful work, or to obstruct or interfere with entrance to or 
egress from a place of employment or to interfere with free use of public roads 
and other ways of travel or conveyance. 

(e) Secondary boycott—To engage in secondary boycott, or to hinder or 
prevent by threats, etc., the obtaining, use or disposition of materials, equip- 
ment, or services or to conspire to do so, provided that nothing herein shall 
prevent sympathetic strikes in support of those in similar occupations. 

(f) Unauthorized possession of property.—To take unauthorized possession 
of property of the employer. 

By anyone: To do or cause to be done on behalf of employers or employees 
any act prohibited above. 


Representatives and elections (sec. 34-1-9) 
The board is authorized to investigate controversies concerning the represen- 
tation of employees and certify representatives. In any such investigation the 


board shall conduct hearings and may take a secret ballot of employees, or use 
any other suitable method to ascertain such representatives. 
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WISCONSIN 
Wisconsin Statutes (secs. 111.01 to 111.19) 


Administrative agency to prevent unfair labor practices (secs. 111.08, 111.07). 

Employment relations board. 

Unfair labor practices (sec. 111.06). 

By employers: 

(a) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in the act. 

(b) Union domination.—To dominate or interfere with the formation or ad- 
ministration of any labor organization, or to contribute support to it, provided 
that an employer may become a member of a labor organization of which his 
employees are members when he and they work at the same trade. 

(c) Discrimination in hiring, tenure, etc—To encourage or discourage mem- 
bership in a labor organization by discrimination in regard to hire, tenure, or 
other terms or conditions of employment, except that an employer may enter 
an all-union agreement with representatives chosen by a majority of employees 
in accordance with the act. 

(d) Refusal to bargain.—To refuse to bargain collectively with representa- 
tives of employees, provided that where the employer has filed a petition re- 
questing determination of representation he shall not be deemed to have refused 
to bargain until a determination has been made by the board. 

(e) Bargaining with minority representatives——To bargain collectively with 
representatives of less than a majority of employees. 

(f) To violate the terms of a collective-bargaining agreement, including an 
agreement to accept an arbitration award. 

(g) To refuse or fail to accept the final determination of any tribunal hay- 
ing jurisdiction or whose jurisdiction the employer accepted. 

(h) Discrimination for giving testimony, etc—To discharge or discriminate 
against an employee because he has filed charges or given information or testi- 
mony in good faith under this act. 

(i) Checkoff—To deduct labor-organization dues or assessments from em- 
ployee’s earnings, unless presented with an individual order therefor, signed 
by the employee and terminable at the end of any year of its life by the em- 
ployee on 30 days’ written notice. 

(j) Espionage-—To employ any person to spy upon employees or their rep- 
resentatives. 

(k) Blacklists—To make or circulate any blacklists as described in section 
343.682. 

(1) To commit any crime or misdemeanor in connection with any labor dis- 
pute. 

By employees : 

(a) Coercion of employee in enjoyment of rights, etc—To intimidate non- 
striking employee or to intimidate his family or picket his home, or injure his 
person or property. 

(b) Coercion of employer to commit unfair labor practice, ete—To coerce, 
intimidate, or induce an employer to engage in any practice with regard to his 
employees which would constitute an unfair labor practice if undertaken by 
him of his own initiative. 

(c) Violation of collective-bargaining agreement.—To violate the terms of a 
collective-bargaining agreement, including an agreement to accept an arbitration 
award. 

(d) Refusal to recognize or accept final determination of tribunal.—To refuse 
to accept as conclusive of any issue in controversy as to employment relations 
the final determination of any tribunal having competent jurisdiction of same or 
whose jurisdiction the employees or their representatives accepted. 

(c) Engaging in picketing, ete., without majority strike vote—To cooperate 
in engaging in, promoting, or inducing picketing, boycotting, or any other overt 
concomitant of a strike unless a majority in a collective-bargaining unit of 
the employees of an employer against whom such acts are primarily directed 
have voted by secret ballot to call a strike. 

(f) Mass picketing, etc., obstructing entrance to place of employment, use 
of roads, etc.—To hinder or prevent by mass picketing, etc., the pursuit of 
any lawful employment or to interfere with entrance to or egress from any place 
of employment, or to interfere with free and uninterrupted use of public roads, 
Streets, and ways of travel or conveyance. 
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(g) Secondary boycott, hindering use of materials, etc—To engage in a sec- 
ondary boycott and threaten or cause injury to one with whom no labor dispute 
exists except that employees may engage in sympathy strikes in support of 
those in similar occupations working for other employers in the same craft. 

(h) Unauthorized possession of property—To take unauthorized possession 
of property of employer or to engage in any concerted effort to interfere with 
production except by leaving the premises in an orderly manner for the purpose 
of going on strike. 

(i) Failure to give notice of strike——To fail to give proper notice of the in- 
tention to strike in certain industries. 

(j) Commission of crime.—To commit any crime or misdemeanor in connec- 
tion with any controversy as to employment relations. 

(t) Jurisdictional strike——To engage in, promote, or induce a jurisdictional 
strike. 

(m) Coercion of employer to join union—To coerce or intimidate an em- 
ployer working at same trade as his employees to induce him to become a member 
of the same labor organization of which they are members. 

By anyone: To do or cause to be done on behalf of or in the interest of em- 
ployers or employees, or in connection with or influence the outcome of any 
controversy, any act prohibited above. 


Representatives and elections (sec. 111.05) 


The board is authorized to determine any question concerning the representa- 
tion of employees by taking a secret ballot of employees and to certify the results 
thereof. 


DISTRICT OF COLUMBIA 


The National Labor Relations Act, as amended, applies within the District 
of Columbia. The term “commerce” is defined in section 2 (6) of the act (29 
U. S. C. 152 (6)) to inelude any “trade, traffic, commerce, transportation or 
communication * * * within the District of Columbia * * *” 


HAWAII 
Revised Laws of Hawaii, 1955 (title 11, secs. 90-1 to DU-19) 


Administrative agency to prevent unfair labor practices (secs. 90-8, 90-10) 

Employment relations board. 

Unfair labor practices 

1. By employers (sec. 90-7) : 

(a) Interference with right of employees.—To interfere with, restrain, or coerce 
employees in the exercise of rights guaranteed in the act 

(b) Union domination. To initiate, create, dominate, or interfere with forma- 
tion or administration of a labor organization, or contribute support to it. 

(c) Discrimination in hiring, tenure, etc.—To encourage or discourage member- 
ship in a labor organization by discrimination in hiring, tenure, or other condi- 
tions of employment. But an employer shall not be prohibited from entering 
an all-union agreement where at least three-quarters of the employees have 
voted affirmatively by secret ballot in favor of such all-union agreement in a 
referendum conducted by the board. Such authorization of an all-union agree- 
ment shall be deemed to continue thereafter subject to the right of either party 
to request the board in writing to conduct a new referendum. Upon receipt of 
such a request the board shall determine whether there is reasonable ground to 
believe that there exists a change in the attitude of the employees toward the 
all-union agreement since the prior referendum and upon so finding the board 
shall conduct a new referendum. The board shall declare any all-union agree- 
ment terminated whenever it finds that the labor organization involved has 
unreasonably refused to receive an employee as a member. , 

(d) Refusal to bargain.—To refuse to bargain collectively with the repre- 
sentative of a majority of the employees in a collective-bargaining unit. If an 
employer files with the board a petition requesting determination as to majority 
representation, he shall not be deemed to have refused to bargain until an elec- 
tion has been held and the result certified to him by the board. 
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(e) Bargaining with minority representatives—To bargain collectively with 
the representatives of less than a majority of the employees in a collective- 
pargaining unit, or to enter into an all-union agreement except as provided in 
(c) above. 

(f) Violation of collective bargaining agreement.—To violate the terms of a 
collective-bargaining agreement. 

(y) Refusal to recognize or accept final determination of tribunal.—To refuse 
or fail to recognize or accept as conclusive of any issue in an employment rela- 
tions controversy the final determination of the board or any tribunal of com- 
petent jurisdiction. 

(h) Discrimination for giving information, etc.—To discharge or otherwise 
discriminate against an employee because he has filed charges or given informa- 
tion or testimony under the provisions of this act. 

(i) Checkoff—To deduct labor organization dues or assessments from earn- 
ings, without a signed order from the employee. 

(j) Espionage—To employ any person to spy upon employees or their repre- 
sentatives respecting their exercise of any right created or approved by this act. 

(k:) Blacklisting—To make, circulate, or cause to be circulated a blacklist. 

2. By employees (sec. 90-8) : 

(a) Coercion of employee—To coerce or intimidate an employee in the enjoy- 
ment of his legal rights, including those guaranteed in this act. 

(b) Coercion of employer.—To coerce, intimidate, or induce an employer to 
interfere with employee in the exercise of his legal rights, or to commit an 
unfair labor practice. 

(c) Violation of a collective-bargaining agreement.—To violate the terms of 
a collective-bargaining agreement. 

(d) Refusal to recognize or accept final determination of tribunal.—To refuse 
or fail to recognize or accept as conclusive of any issue in an employment- 
relations controversy the final determination of the Board or any tribunal of 
competent jurisdiction. 

(e) Picketing, etc., without majority strike vote—To cooperate in engaging 
in, promoting, or inducing picketing (not constituting an exercise of consti- 
tutionally guaranteed freedom of speech), boycotting, or any other overt act 
accompanying a strike unless a majority of employees have voted by seeret 
ballot to call a strike. 

(f) Mass picketing, etc—To hinder or prevent by mass picketing, threats, 
etc., the pursuit of lawful employment, or to obstruct or interfere with entrance 
to or egress from any place of employment, or the free use of public roads, rail- 
ways, airports, or other ways of travel or conveyance. 

(g) Secondary boycott, ete—To engage in a secondary boycott, or to hinder 
or prevent by threats, etc., the obtaining, use, or disposition of materials, equip- 
ment or services, or to conspire to do so. Nothing herein shall prevent sympa- 
thetic strikes in support of those in similar occupations working for other 
employers in the same craft. 

(h) Unauthorized possession.—To take unauthorized possession of property 
of the employer or to engage in any concerted effort to interfere with production 
except by leaving the premises in an orderly manner for the purpose of going 
on strike. 

(i) Failure to give notice of strike—To fail to give the notice of intention 
to strike provided in the act. 

3. By anyone (sec. 90-9) : To do or cause to be done, on behalf or in the interest 
of employers or employees, or in connection with or to influence the outcome of 
any controversy as to employment relations, any act prohibited above. 


Representatives and elections (sec. 90-6) 


Questions concerning the determination of a collective-bargaining unit or the 
representation of employees in-a collective-bargaining unit shall be determined 
by the board by taking a secret ballot of employees and certifying the results 
thereof to the interested parties and their employer. Such questions may be 
raised by petition of any employee or his employer in the case of jurisdictional 
disputes or in any case after a union has requested recognition. 
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PUERTO RICO 


Puerto Rico Laws, 1945, Act 130; Laws 1946, Act 6 (Statutes Annotated, title 29, 
secs. 61-76) 
Administrative agency to prevent unfair labor practices (secs. 3,7 
Labor relations board. 


9) 


Unfair labor practices (sec. 8) 

1. By employers: 

(a) Interference with rights of employees.—To interfere with, restrain, or 
coerce employees in the exercise of rights guaranteed in the act, or to attempt 
to do so. 

(b) Union domination.—To initiate, create, dominate, or interfere with the 
formation or administration of any labor organization, or to attempt to do so, 
or to contribute financial or other support to the same: Provided, That an em- 
ployer may deduct union dues from an employee’s earnings in accordance with 
the terms of a valid collective-bargaining contract. 

(c) Discrimination in hiring, tenure, etc—To encourage. discourage, or at- 
tempt to encourage or discourage membership in any labor organization by 
discrimination in hiring, tenure, or other conditions of employment, including a 
lockout. But an employer shall not be prohibited from making an all-union 
contract or a maintenance-of-membership agreement with a labor organization 
representing a majority of the employees in an appropriate unit with authority 
for collective bargaining. 

(d) Refusal to bargain.—To refuse to bargain collectively with the repre- 
sentatives of a majority of his employees in a unit appropriate for collective 
bargaining. 

(e) Bargaining with minority representatives.—To bargain or make a collec- 
tive-bargaining contract with a representative who does not represent a majority 
of the employees in a unit appropriate for collective bargaining. 

(f) Violation of a collective-bargaining contract——To violate the terms of a 
collective-bargaining contract, including an agreement to accept an arbitration 
award whether the same is or is not included in a collective-bargaining contract: 
Provided, the board may dismiss any charge under this subsection if the union 
that is a party to the contract is guilty of a current breach of the contract or 
has not complied with an order of the board concerning any unfair labor practice 
as provided in this act. 

(g) Interference with elections.—To fail to maintain a neutral position before 
or during any election for the purpose of determining collective-bargaining 
representatives, by interfering with or attempting to influence employees by 
making such statements or remarks and engaging in such conduct as to tend to 
coerce, restrain, discourage, or hinder free exercise by employees of their right 
to select a collective-bargaining representative. 

(h) Discrimination for giving information, ete—To discharge or otherwise 
discriminate against an employee because he has filed charges or given informa- 
tion or testimony under this act. 

(i) Failure to reinstatc employee.—To fail to employ or reinstate to his former 
position, or in the event of its nonexistence, to a substantially similar position, an 
employee who has been discharged in violation of subsection (2) (b) of this 
section, below. 

(j) Discrimination against supervisors for refusing to assist in unfair labor 
practice.—To discharge or otherwise discriminate against a supervisor because 
he refuses to assist, participate in, or in any other manner engage, directly or 
indirectly, in activities on behalf of an employer in the commission of an unfair 
labor practice as defined in this act. 

2. By labor organizations: 

(a) Violation of collective-bargaining contract.—To violate the terms of a 
collective-bargaining contract, including an agreement to accept an arbitration 
award whether the same is or is not included in a collective-bargaining contract, 
provided the board may dismiss any charge under this subsection if the employer 
that is a party to the contract is guilty either of a current breach of the contract 
or has not complied with an order of the board concerning an unfair labor 
practice as provided in this act. 

(b) Raeclusion of employees under all-union agreement.—To unjustifiably ex- 
clude or suspend from the membership of a labor organization any employee in 
a collective-bargaining unit on whose behalf the labor organization has executed 
an all-union or maintenance of membership agreement. For violation of this 
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subsection, the board may, in its discretion, order the temporary suspension or 
the permanent termination of such clause of the collective-bargaining contract 
that requires all the employees in said bargaining unit, as a condition of em- 
ployment, to belong to one sole labor organization or that the members of said 
organization maintain themselves in good standing as members of the same 
during the life of the contract. 


Representatives and elections (sec. 7) 


Whenever a question concerning representation of employees arises, the 
board may investigate and resolve the question, by appropriate public hearing, 
or by secret ballot, or both, or by any other appropriate method; provided, that 
whenever one of the unions or labor groups involved does not agree with the 
decision of the board, in the absence of an election, and its claim is supported 
by 20 percent of the employees in the unit, the board shall immediately decree 
an election among the employees to decide the question. 


STATEMENT BY Dr. A. FERNOS-ISERN, RESIDENT COMMISSIONER OF PUERTO RICO 


Mr. Chairman, my name is Dr. A. Fernés-Isern. I am the Resident Commis- 
sioner of Puerto Rico to Washington, and I am the elected representative of the 
people of Puerto Rico. 

I appear in connection with the committee’s study of the Taft-Hartley Act, 
in order to present to the committee’s consideration a problem which arises from 
the application of the law in Puerto Rico, especially in view of the present 
Commonwealth status of Puerto Rico. 

The Taft-Hartley Act, enacted by the Congress under the authority of the 
interstate commerce clause of the United States Constitution, regulates com- 
merce between the States; also, under the authority of the Territorial clause 
of the Constitution the act regulates commerce with and within the Territories. 
It does not provide for commerce with or within the possessions, which are gen- 
erally referred to seperately in legislation. Because Puerto Rico was a _ pos- 
session and not a Territory when the Taft-Hartley Act was adopted, there was 
doubt as to whether Congress intended to extend the Taft-Hartley Act to in- 
clude Puerto Rico. Nevertheless, the National Labor Relations Board took 
jurisdiction. 

Again, a new situation arose in 1952, when the Commonwealth of Puerto Rico 
was created. The Commonwealth enjoys full self-government, except in matters 
reserved to the Federal Government in accordance with the Puerto Rico Fed- 
eral Relations Act. The National Labor Relations Board has held, however, 
that the Taft-Hartley Act still applies in Puerto Rico equally as before Puerto 
Rico became a Commonwealth. 

Even if Congress did intend to include Puerto Rico within the term ‘“Terri- 
tory” (spelled with a capital “T’’) when it enacted the Taft-Hartley Act, the 
political situation of Puerto Rico has changed so fundamentally since then that 
the continued application of the Taft-Hartley Act in Puerto Rico as in a Terri- 
tory is out of keeping with the Commonwealth status that Puerto Rico acquired 
in 1952 under Public Law 447, when the constitution of the Commonwealth of 
Puerto Rico, adopted by the people of Puerto Rico on March 3, 1952, was ap- 
proved by the Congress. Public Law 447 was enacted pursuant to the principles 
of Public Law 600 of the Sist Congress, which provided for the organization 
of a constitutional government by the people of Puerto Rico, and which was 
enacted in the nature of a compact. Section 37 of the Puerto Rico Federal 
Relations Act, as continued by Public Law 600, states in part that “the legis- 
lative authority herein provided shall extend to all matters of a legislative 
character not locally inapplicable * * *.” 

It would appear inconsistent that, while creating the Commonwealth status 
for Puerto Rico and vesting the Commonwealth government with full powers 
of local self-government, the Federal Government would retain jurisdiction 
over labor relations within Puerto Rico. It is also difficult to conceive how 
labor relations within a tiny Caribbean island more than a thousand miles 
offshore and containing only 214 million people could have an effect on the 
commerce of the United States, where the labor force, alone, is in excess of 60 
million. 

The various States of the Union have boundaries which are common to an- 
other State. These are invisible lines that a man can step across. By the 
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simple act of a single step forward he finds himself in another State jurisdic- 
tion. The theory of the interstate commerce clause is that, by reason of one 
State’s proximity to another, the effect of an act in one State can be so re- 
lated to commerce affecting another State, it is a matter of concern to all States 
and thus to the Federal Government. We have seen hundreds of cases in point. 
Thus, an act within a State, which may appear on the surface to be a matter of 
purely local concern, is found upon study to have a relationship to commerce 
between the States. However, where such an act is found to limit its effect to 
an area within the State where it occurred and not affect interstate commerce, 
the National Labor Relations Board has no jurisdiction under the Taft-Hartley 
Act. 

In the case of Puerto Rico, the situation is different. The interstate com- 
merce clause, it has been decided, does not apply to Puerto Rico. It would ap- 
pear that jurisdiction within Puerto Rico be recognized as of the competence 
of the Commonwealth of Puerto Rico whose able government would be very 
capable of handling the matter on a purely local basis which would be entirely 
within keeping with the Commonwealth status. The Commonwealth govern- 
ment has its own labor relations law, and I sincerely hope that the committee 
will take notice of this in any legislation which it may approve to perfect the 
Taft-Hartley Act. 

May I suggest, therefore, that specific language be added to the Taft-Hartley 
Act in order to dissolve the existing difficulties and specifically provide for 
commerce with Puerto Rico, so that the respective jurisdictions of the Common- 
wealth and Federal Governments under the law may be clearly defined, within 
the context of the present political status of Puerto Rico. I beg to suggest that 
the following additional section be added to the present law to attain this 
purpose : 

“Applicability to commerce with the Commonwealth of Puerto Rico: This act 
shall apply to commerce between any State or Territory or the District of 
Columbia and the Commonwealth of Puerto Rico, but it shall not apply within 
Puerto Rico as this term is defined in section 1 of the Puerto Rico Federal 
Relations Act.” 





STATEMENT OF A. L. SPRADLING, PRESIDENT, AMALGAMATED ASSOCIATION OF STREET, 
ELEctTRICcC RAILWAY, AND Motor CoAacH EMPLOYEES OF AMERICA, AFIL—CIO, on 
S. 3692 anp OTHER PROPOSALS FOR STATE COMPULSORY ARBITRATION AND SEIZURE 
LAWS 


The Amalgamated Association of Street, Electric Railway and Motor Coach 
Employees of America is the dominant union in the field of transportation of 
passengers by bus, streetcar, and trolley coach. Our international union has a 
history of more than 50 years of successful collective bargaining in the transit 
industry. The international union has consistently followed the policy of en- 
couraging reference of all disputes to voluntary arbitration when direct settle- 
ment has been impossible. Indeed, the principles of voluntary arbitration have 
been so deeply rooted in the philosophy of this union that the constitution and 
bylaws provide that no strike will be approved until the local union has offered 
and the employer has refused arbitration. 

The special nature of the work of the employees we represent requires men- 
tion. The great bulk of transit workers consistently deal with the traveling 
public. The operators of streetcars and buses normally perform their duties 
without direct supervision. They are responsible for the collection of practi- 
sally all of the revenue for their employers. They have direct responsibility 
for the safety of their own passengers, for the safety of the vehicle they operate, 
for the safety of other vehicles on the street, and the safety of pedestrians. 
The men who do this work are men who are able and willing to handle their 
heavy responsibilities. It is because they are serious and responsible people 
that they and their union have been so completely dedicated to the principle 
that every fair means must be used to avoid a stoppage of public service. It is 
in that spirit that we have developed and maintained throughout the United 
States the method of voluntary arbitration. The public and the Government 
may fairly be expected to respond to that spirit with a similar regard for fair 
play and responsible dealing. It is against that background in the transit 
industry that S. 3692 and any similar proposals permitting State laws prohibit- 
ing strikes in public utilities must be considered. 

Proposals for State compulsory arbitration and seizure laws present a special 
problem with which our organization has perhaps had more extensive experi- 
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ence than any other organization. SS. 3692 would permit the States to prohibit 
strikes in public utilities which are subject to Federal law in the form of the 
Taft-Hartley Act. We are strongly opposed to the enactment of S. 3692 or any 
similar proposal. 

Before adopting our present Federal labor-relations law, the 80th Congress 
gave the whole subject of national labor policy serious and thorough reconsidera- 
tion. Many changes were made in the Wagner Act. Congress determined, 
however, that the foundation of our national labor policy should continue to 
be the institution of collective bargaining and the preamble to title I of the 
Taft-Hartley Act states: 

“It is * * * the policy of the United States to eliminate the cause of certain 
substantial obstacles to the free flow of commerce and to mitigate and eliminate 
these obstacles when they have occurred by encouraging the practice and 
procedure of collective bargaining * * *.” 

The national labor policy is predicated upon the belief that the most effective 
method for the prevention of strikes is not to make strikes illegal when the 
strike is used for obtaining legitimate bargaining demands, but rather to make 
resort to strikes less frequent because the parties to the dispute are aware that 
overhanging the bargaining table is the threat of a strike or lockout. The fear 
of economic loss or loss of position that may occur if either the union or the 
management attempts to enforce its demands by resorting to economic force is 
the factor that induces the reaching of collective agreements. That this is the 
philosophy of the statute, Senator Taft made clear during the course of the 
debates when he said: 

“Basically, I believe that the committee feels, almost unanimously, that the 
solution of our labor problems must rest on a free economy and on free collec- 
tive bargaining. The bill is certainly based on that proposition. That means 
that we recognize freedom to strike when the question involved is the improve- 
ment of wages, hours, and working conditions, when a contract has expired and 
neither side is bound by a contract * * *. 

“We have considered the question whether the right to strike can be modified. 
I think it can be modified in cases which do not involve the basic question of 
wages, hours, and working conditions. But if we impose compulsory arbitra- 
tion, or if we give the Government power to fix wages at which men must work 
for another year or for 2 years to come, I do not see how in the end we can 
escape a collective economy * * *” (93 Congressional Record 3855 (1947) ). 

In the main, our industry has been covered by the present law although the 
present National Labor Relations Board has recently refused to exercise juris- 
diction over several transit properties despite the existence of jurisdiction. For 
the most part, the companies in which our membership is employed are com- 
panies whose activities affect commerce. The importance of our industry to the 
free flow of commerce is no less significant today than it was in 1935 when 
Congress enacted the Wagner Act, or in 1947 when Congress enacted the Taft- 
Hartley Act. It was recognized then, as it should be recognized now, that the 
Federal Government has the supreme interest in the field of public utilities 
whose activities affect commerce. Congress has found that free collective 
bargaining is the best basic policy for the Nation’s industries. Nevertheless, 
State bureaucracies who reach for further State power, and others who do not 
appear to understand collective bargaining, have urged that the States should 
be permitted to enact legislation which experience has shown serves to prevent 
collective bargaining. We are not writing on a clean slate here. On the con- 
trary, there is a history of State interference with labor relations in public 
utilities and that history is instructive. The lesson is that State interference 
impairs the processes of collective bargaining, interferes with the national labor 
policy, and embitters and magnifies labor disputes in public utilities. 

In 1947, a number of our States enacted compulsory arbitration laws in the 
public-utility field. This organization has been forced to operate under some 
seven such State laws which prohibited strikes in public utilities and provided 
for compulsion either in the form of compulsory arbitration, compulsory fact- 
finding, or seizure. In my statement before your committee in 1953 (hearings, 
88d Cong., Ist sess., pt. 4, pp. 1786-1791), 1 dealt with the many considerations 
against the adoption of any such proposals. I pointed out that: 

“Our experience has been that: (1) Collective bargaining broke down; (2) 
strikes were not prevented; (3) labor disputes were not minimized, they were 
magnified. The reasons why collective bargaining breaks down under such 
State laws are: (1) The fear of each party to suggest bases of settlement lest 
the offer be used as jumping-off place by the other party for securing a better 
settlement through compulsory arbitration; (2) the unwillingness of nego- 
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tiators on both sides to assume the responsibility of settlement when there is a 
possibility that better terms might be secured through compulsory arbitration; 
(3) the multiplication of the number of demands with which the parties enter 
negotiations.” 

In the Wisconsin Bus case* Chief Justice Vinson pointed out that compulsory 
arbitration laws furnished incentives to the employer not to engage in collective 
bargaining. In that case, as the Chief Justice noted, the transit employees 
agreed to continue collective bargaining after a strike became imminent, but 
the company insisted on invoking the arbitration features of the Wisconsin act. 
Indeed, in that case, the company repudiated their agreement previously made 
for voluntary arbitration under accepted and tested procedures. The Chief 
Justice further noted that under the statute the transit company was able 
to avoid entirely any determination of certain union demands, and the arbitrators 
ruled that under the Wisconsin statute the matter of assigning workers to 
certain schedules was an employer’s management right, and, in effect, not 
a subject for collective bargaining, despite the fact that similar problems of 
work assignment are appropriate subjects for collective bargaining under the 
Taft-Hartley Act. This example illustrates the attitude of many employers 
when the employees are deprived of their right to strike and the employer is 
permitted to seek refuge under the shelter of a State law which enables him 
to escape the collective-bargaining process provided for in the Federal law. 
The Court held the Wisconsin compulsory-arbitration law invalid because of 
conflict with the Taft-Hartley Act. 

The New Jersey experience, prior to the Wisconsin bus decision, teaches 
the same lesson as to the undesirability of State compulsion. A study of 
the operation of the New Jersey law between 1947 and the end of 1949 was 
made by an impartial observer, Thomas Kennedy, who was then a professor at 
the University of Pennsylvania (The Handling of Emergency Disputes, 1949 
proceedings, Industrial Relations Research Association, pp. 13-47). The con- 
clusions contained in that study confirms many of our own observations. One 
of the Nation’s large transit systems which operates largely within the State 
of New Jersey is Public Service Coordinated Transport. That company has 
been bargaining with a group of local divisions affiliated with our international 
union for over 30 years. From 1924 to 1947 there were no strikes or slow- 
downs. During that 23-year period, with the exception of some cases before 
the War Labor Board, the parties always reached agreement upon new con- 
tract terms without resort to strikes or lockouts and across the bargaining 
table and without the use of arbitration. In 1947, the first year in which the 
New Jersey compulsory arbitration law was on the books, negotiations failed 
to result in agreement. In 1948 and 1949, the major terms of the contracts 
between the parties were the result of compulsory arbitration. The 1949 
agreement expired at the end of January 1951. In 1951, the State seized the 
property and initiated a wage adjustment while operating that property, as 
of February 1, 1951, just a few weeks prior to the handing down of the Wis- 
consin decision. In summary, during the entire period from the effective date 
of the New Jersey law in 1947 to the date of the Wisconsin Bus case, no agree- 
ment was the result of free collective bargaining without governmental im- 
position or intervention. 

Moreover, there were strikes under the New Jersey law despite the provision 
of severe penalties in the law. Professor Kennedy pointed out that both 
management and labor in New Jersey complained that the bargaining process 
was hampered by the existence of compulsory arbitration. 

The Indiana experience corroborates the experience in Wisconsin and New 
Jersey. On the Indianapolis transit system, there had been a prewar history 
of voluntary agreement. The compulsory arbitration law in Indiana was 
enacted in 1947. Beginning in 1948, there were 2 successive compulsory arbi- 
trations, and then 1 voluntary agreement, prior to the Wisconsin Bus decision. 
And there were public utility strikes in Indiana in spite of the attempt to 
outlaw them. 

When Senator Holland appeared before the subcommittee in support of his 
bill, S. 3692, he referred to the Jacksonville bus strike, urging a return to 
the compulsory procedures of the Florida compulsory-arbitration law which 
was ruled invalid because of the Wisconsin Bus decision. Your committee 
should be informed that the union which represents the employees on the 


5 Amalgamated Association of Street, Electric Railway, and Motor Coach Employees of 
America, Division 998 vy. Wisconsin Employment Relations Board, 340 U. S. 883. 
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Jacksonville bus system offered in advance of that strike to submit the dispute 
to peaceful arbitration and thereby avoid a work stoppage. It was the em- 
ployer who refused to arbitrate, yet S. 3692 seeks to punish the employees 
by depriving them of their right to strike. Our experience under the Florida 
compulsory-arbitration law corroborated the history of the breakdown of 
collective bargaining which we found in Indiana and New Jersey. 

Some of the reasons for the breakdown of collective bargaining under State 
laws, introducing imposed settlements or the element of seizure, were stated 
by Senator Taft during the discussion of the Taft-Hartley Act when he said: 

“If we begin with public utilities, it will be said that coal and steel are 
just as important as public utilities. I do not know where we could draw 
the line. So far as the bill is concerned, we have proceeded on the theory 
that there is a right to strike and the labor peace must be based on free 
collective bargaining. We have done nothing to outlaw strikes for basic 
wages, hours, and working conditions after proper opportunity for mediation. 

* * * * * * = 

“We did not feel that we should put into the law, as a part of the collective- 
bargaining machinery, an ultimate resort to compulsory arbitration, or to 
seizure, or to any other action. We feel that it would interfere with the whole 
process of collective bargaining. If such a remedy is available as a routine 
remedy, there will always be pressure to resort to it by whichever party 
thinks it will receive better treatment through such a process than it would 
receive in collective bargaining, and it will back out of collective bargaining” 
(93 Congressional Record 3855 (1947) ). 

State compulsory arbitration laws tend to create a mental climate in which 
one party prepares to force, the other expects to have to submit to, govern- 
mental fixing of wages and working conditions. Under State compulsory arbi- 
tration or seizure laws, there is clearly a tendency to prepare not for negotia- 
tion but for compulsory arbitration or for seizure. If the Federal Government 
were to turn its back on the problem of labor relations in our industry, it 
certainly would not promote industrial peace. Compulsion by State govern- 
mental decree is no more an acceptable answer for labor disputes in public 
utilities than any other sector of our economy. State compulsory arbitration 
and seizure laws are incompatible with American traditions and the genius 
of American institutions. Collective bargaining cannot live alongside either 
seizure or compulsory arbitration. State compulsion does not settle labor 
disputes in public utilities. It merely magnifies and embitters those disputes. 

There is no sound reason for discriminating against public utility employees 
by denying to them in any fashion the rights of collective bargaining while 
granting such rights to their fellow employees in American industry. There 
is no valid reason why public utility employees should be extended by Federal 
law the rights of organization and collective bargaining on the one hand and 
be deprived of them with the other by State prohibition of the right to strike. 

The fact is that an overturning of the doctrine of the Wisconsin case would 
constitute an invitation to States to enact laws providing for compulsion. The 
public interest would not be served thereby. Labor disputes in the transit 
industry are unique because of the character of the employees in the industry, 
because of a long experience with voluntary arbitration, because of the pro- 
visions of the constitution of the union, and in many existing collective- 
bargaining agreements for settlement of all disputes by arbitration. The wise 
governmental attitude is one which will encourage and develop these arbitra- 
tion procedures rather than to relinquish jurisdiction to a diverse patchwork 
of State legislation incompatible with the objectives of Federal law. 

I must add some words of caution to your subcommittee concerning some 
proposals before your committee which would give State courts or agencies 
jurisdiction where the National Labor Relations Board declines to exercise its 
jurisdiction. Such proposals are found, for example, in S. 1772, S. 1723, S. 3098, 
and S. 3099. At the outset, let me say that we believe those proposals to be 
wrong in principle. Congress originally decided on a uniform national labor 
policy. The national labor policy should not now be made a partly national 
labor policy. The Board should not be permitted to partially abdicate its func- 
tions, deprive millions of workers of limited statutory protection, and thus to 
inspire a patchwork of diverse State legislation, if the States act at all. The 
remedy for the “no man’s land” created by the Board is to require the Board 
to enforce the national labor policy and perform its duties. 

The proposals to permit continued declination of jurisdiction by the Board 
have, however, other possible implications beyond enabling the States to act 
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where the Board refuses to act. If such legislation is construed as a general 
relinquishment of Federal jurisdiction to the extent the Board declines to exer- 
cise it, the courts may hold that State compulsory arbitration and seizure laws 
may be applied to utilities concerning which the Board declines to assert juris- 
diction though unfair labor practices and representation questions are the 
primary problems sought to be treated. 

If the Board were to continue its present arbitrary practice of setting a mini- 
mum gross dollar revenue of $3 million or over for utilities operating intrastate 
but whose activities affect commerce, we would have the curious spectacle of 
compulsory arbitration or seizure for some utilities but not as to others within 
the same State. Moreover, it may well be that such a result raises questions of 
constitutionality of the proposed legislation. We object to such proposals. 


STATEMENT OF JAMES CC. PETRILLO, PRESIDENT OF THE AMERICAN FEDERATION OF 
MUSICIANS OF THE UNITED STATES AND CANADA 


My name is James C. Petrillo. I am president of the American Federation of 
Musicians of the United States and Canada, consisting of some 260,000 profes- 
sional musicians. I have been privileged to serve in that capacity for the past 
18 years as a result of free elections conducted at our annual conventions. 

Senator Kennedy has kindly offered me this opportunity to reply in writing 
to the unsworn testimony of Mr. Cecil F. Read, presented to the committee on 
May 9, 1958. I note from the transcript that Mr. Read was “reluctantly” heard 
by the committee because he is not “out of the main current of people who have 
a direct interest and represent a great many people.” He was heard because 
“Senator Knowland expressed a particular interest” in his appearance. In these 
circumstances, I respectfully request that this written reply be inserted in the 
printed record immediately following Mr. Read’s testimony. 

It seems to me most unfortunate that a man who is the self-appointed “chair- 
man” of an organization with only “four official members” who was granted 
the privilege to appear before a committee of the Senate of the United States 
considering legislation affecting the welfare of millions of organized workers 
and their families, should have abused that high privilege by testimony which, 
at best, is unfair and, at worst, is deliberately false and misleading. 

Mr. Read’s testimony opens with the bald untruth that he “was expelled from 
the A. F. of M. for opposing the policies and actions of James C. Petrillo.” The 
truth is, as he subsequently admitted upon examination by Senator Kennedy, 
that he was expelled “on charges of advocating dual unionism and placing ob- 
stacles in the way of the successful maintenance of the local.” Criticism and 
debate have always been open, vigorous, and encouraged in the American Federa- 
tion of Musicians. No single member of the federation has ever been disciplined 
in the mildest degree for voicing criticism or opposition to the policies adopted 
by the federation or to any action taken by any of its leaders. 

The time has, I think, arrived for the total destruction of carefully nurtured, 
ugly myths that have unfairly victimized the American Federation of Musicians. 
It is a recorded—but sadly neglected—fact that some 15 years ago the owners 
of the music industry, in an effort to thwart the legitimate aspirations and rights 
of sorely exploited musicians, established a $1 million fund dedicated exclusively 
to an unbridled assault by cartoons and editorials on the person and personality 
of the federation’s president. The menacing public image thus falsely created 
has too frequently been seized upon, in the Halls of Congress and elsewhere, as 
an easy means of furthering petty ambitions hungrily seeking a temporary lime- 
light. 

Now that I have publicly annuonced my firm intention to decline the nomina- 
tion as president of the American Federation of Musicians at its convention 
next week in Philadelphia, I think it altogether appropriate that I make this 
last effort to set the record straight. This I do, not by way of personal defense 
I am more than content to rest upon the actual record of my deeds and efforts 
but, rather, by way of defense of an organization, of a cause, and of men and 
women who deserve and need the help and understanding of the public and Con- 
gress of the United States. 

I say bluntly and unequivocally that no trade union is more democratically 
conceived and managed than is and has been the American Federation of Musi- 
cians. Yes, scores of persons have been quick to attack and criticize. But not 
a one of them has ever accepted the open, specific invitation to witness our con- 
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ventions in actual operation or to examine the actual procedures and conduct 
of our Officials. 

Not a single delegate to our annual conventions is in any sense controlled or 
dominated by the federation officers. Every delegate is selected by the demo- 
eratic vote of his fellow local members. Not once in my administration has a 
local been placed in trusteeship. No staff employee of the federation has a voice 
or vote at the convention. Every proposition is the subject of committee study 
and report and convention action. Debate is unlimited. And election of officers 
is by secret ballot. 

No breath of scandal has ever touched the management of our finances. Our 
financial reports, regularly published and widely distributed, are a model of 
completeness and clarity. Not one nickel has been misspent or unaccounted for. 
The ethical codes recently enacted by the AFL-CIO require no change in our 
constitution and bylaws. Each and every requirement of these codes was part 
of our laws 30 years prior to their adoption by the AFL-CIO. 

Mr. Read would make light of these solid achievements by referring to them 
as merely going “through all the motions of democracy.” I must observe the 
irony of testimony that mouths cliche’s about democracy and support for legis- 
lation seeking to democratize unions by a witness who is, himself, insensitive 
to either the “motions” or the substance of democraey. 

A basic reason for the federation’s expulsion of Mr. Read was the sordid 
manner in which he engineered the suspension of the duly elected president of 
local No. 47. I enclose herewith, and ask that it be made a part of the record, 
a copy of a report’ of Mr. Arthur J. Goldberg as impartial referee appointed 
by the federation to hear the charges against Mr. Read. I respectfully com- 
mend it to the committee’s attention as a classic document on internal union 
procedures. That report demonstrates how Mr. Read, in the most brutal and 
insensitive manner, assaulted a man’s reputation, career, and position without 
any prior notice and without any charges, without any justification in the laws 
of the union, and by means of a “kangaroo court” he cynically contrived to 
earry out his secret plot. 

The same Mr. Read established a so-called musicians defense fund for the 
purpose of instituting multiple suits against the American Federation of Mu- 
sicians. This fund has been in existence for almost 244 years and has col- 
lected and expended many, many thousands of dollars without a single report 
having yet been made to any of its contributors. 

Through his confusing and divisive tactics, Mr. Read seriously weakened the 
bargaining power of the federation in its recent negotiations with the major 
motion-picture producers in Hollywood, thus generating the first strike of the 
federation in that industry. Upon the announcement of the strike he gratui- 
tously proclaimed his approval and support. And then, when the strike was 
but a few weeks old, he announced the formation of a dual union and petitioned 
the National Labor Relations Board for certification, thereby effectively pre- 
venting any negotiated settlement of the strike he originally applauded. It is 
his “democratic” view, formally urged to the NLRB, that if his new union ob- 
tains a vote of 251 persons in Hollywood, Calif., it should be the exclusive bar- 
gaining representative of all musicians throughout the United States who 
might be employed by the major producers. 

In this connection, I digress momentarily to protest the Board’s actions in 
this case which, in my judgment. seriously violate the declared public policy 
to stabilize bargaining relationships. It is axiomatic, of course, that the statute 
seeks the diminution of strikes. It is equally obvious that strikes can honor- 
ably be settled only if there are persons with effective capacity to negotiate. 
Once Mr. Read filed his phony petition, which the Board chose to entertain, the 
companies understandably rejected our invitation to sit down and discuss a 
settlement of the strike. 

I use the word “phony” advisedly. In his petition, Mr. Read claimed that 
only 500 musicians would be eligible to vote. The Board rules require a show- 
ing of 30 percent interest to support a valid petition. By any standard pre- 
viously established in the motion-picture industry some 2,000 musicians would 
have been eligible to vote. However, the simple device of making the self- 
serving statement that only 500 were eligible made it possible to support that 
petition with a mere 150 authorizations. 


® Because of its length, this report is not printed here but has been retained in the 
subcommittee files. 
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Instead of immediately rejecting the petition and thus making possible re- 
sumption of negotiations, the Board held on to it for 5 weeks. Throughout that 
period, during which negotiations were completely shut off as a result of the 
petition, it was relatively easy to exploit the growing frustration and despair 
of the striking members and to secure additional authorizations. Even now, 
after the Board has formally directed a hearing, Mr. Read advises this com- 
mittee that he was able to obtain only between 400 and 500 authorization cards. 
And pending the time inevitably consumed in resolving the legal issues he has 
raised and in setting up and conducting the election there is no legal means of 
honorably resolving the relatively minor differences between the federation and 
the producers. 

It is hardly an expression of democracy for any citizen to impose upon a com- 
mittee of the Senate of the United States by deliberate misrepresentations. A 
detailed refutation of each misrepresentation, distortion, and exaggeration con- 
tained in Mr. Read’s testimony would unreasonably extend the length of this 
reply. A few illustrations will suffice. 

He told this committee that a man who ran against me for president of the 
Chicago local in 1934 “was expelled from the union a month after he had been 
defeated in the election.” That man, Mr. Angelo Cavello, has never been 
charged, expelled, or in any Other way disciplined. He continues to this day a 
respected, good-standing member of the Chicago local of the federation. 

He erroneously testified that I have been president of the Chicago local for 27 
years and added that “only once * * * has anyone run against’ me. Actually, 
I was first elected in 1922 in a secret ballot contest with two other candidates. 
I had opposition again in 1925 as well as in 1926 and 1933. 

He told this committee that each local of the federation “has 1 vote for its first 
150 members * * * and 1 additional vote for each additional 100 members with 
a limit of 10 votes.” [His emphasis.] He deliberately omitted the explicit con- 
stitutional provision that “on questions affecting the change in the laws, each 
local may, upon a rollcall, cast as many votes as it has members.” 

He indicated to this committee that the gentlemen who represent various 
phases of the entertainment industry are in unlawful collusion with the federa- 
tion. This is an untrue and unjustified slander upon honorable men who have 
always, in their negotiations with the federation, vigorously and ably repre- 
sented their shareholders. 

Mr. Read totally fails to comprehend that the democratic process, while al- 
ways respecting the rights of minorities, does call upon the minority gracefully 
to yield to the lawfully expressed will of the majority and to try, by the nor- 
mal methods of persuasion and education, to have its views prevail at some fu- 
ture day. Instead, he has chosen to splinter, divide, and to seek ultimately to 
destroy the organization that, over a period of 62 years, has sought by every 
lawful means to safeguard and advance the welfare of the professional musician, 
His inconsistency brings him to the incredulous extreme of seriously urging 
legislation imposing dual unionism—the very antithesis of true democracy. It is 
one thing (and altogether proper) for a disaffected group to have and exercise 
the right of forming a new organization of its own. It is quite another thing 
(and altogether unthinkable) to force, by law, an organization to maintain in 
membership openly declared enemies who are determined to destroy it by flouting 
its laws, undermining its status, and wrecking its objectives. 

I come now to Mr. Read’s attack on the music performance trust funds. 
It is not my purpose to refute the detailed charges made—and now pending— 
in court and repeated to the committee. Instead, I should like affirmatively to 
explain the origin, scope, and purpose of the funds. 

It is no secret that I am and long have been extremely proud of these funds 
not for the crude, silly reason assigned by Mr. Read (that of perpetuating my- 
self in political office), but because it represents to me, and to many impartial 
observers, a singularly imaginative and constructive effort to resolve one of the 
oldest and most perplexing problems that has been confronting industrial so- 
ciety. I refer, of course, to the ancient problem of man versus machine, of the 
devastating price in basic terms of human happiness that inevitably we pay for 
technological advance. 

It is no pleasant thing for any person or group of persons to witness the 
threatened economic extinction of a precious, breadwinning skill by an in- 
animate gadget. And no one has been more victimized than has the profes- 
sional musician who, alone among his fellow workers, continues indispensable 
to the very machine that would destroy him. As often I have put it, the pro- 
fessional musician who records music is playing at his own economic funeral. 
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It was never the futile desire or purpose of the American Federation of Mu- 
sicians to stop the tide of progress. Rather, it successfully sought to educate 
those who handsomely profited from the new device that it was their plain 
social responsibility and in their own self-interest to preserve the human skill 
on Which their profits still depended. 

After two national stoppages in recordmaking, in which every professional 
musician in the United States and Canada participated, the trust fund principle 
was firmly established. I underscore the universal participation of every fed- 
eration member to dispel the false notion advanced by Mr. Read that the trust- 
fund payments are in lieu of wages payable to, relatively speaking, the handful 
of musicians who are sporadically employed by the recording industries. 

This casual, infrequent employment of musicians must, too, be emphasized 
for a full understanding of the trust funds. There are no recording musicians 
in the sense that there are auto workers or miners or butchers. The average 
number of recording sessions worked by musicians even in Los Angeles and New 
York is approximately three per annum. No professional musician makes a 
sizable portion of his living from recording. All look elsewhere (symphony 
orchestras, dance bands, radio, theater, etc., etc.) for the major portion of their 
music employment. And every record made can be and is commercially ex- 
ploited in precisely those areas of major employment, thus constituting im- 
mediate and enduring cheap competition for the very musicians who made it 
as well as for their fellows throughout the world. 

Another vital element in the total picture is that every competent musician 
is potentially employable and no single musician is certain of employment in 
the recording industry. No one on either side of the bargaining table can iden- 
tify any specific individual who will be employed during the period of the col- 
lective agreement. Necessarily, therefore, when the federation engages in col- 
lective bargaining it represents the entire membership—the total pool of avail- 
able skill from which the industry will make its specific separate selections for 
each separate recording session. 

To complete the story I should explain why the overwhelming number of 
recordings are made in Los Angeles and New York. Prior to 1929, each local 
set its own recording scales. As an inevitable result, the industry, which can 
be highly mobile, sought out the lowest scale areas for making their product. 
To terminate this cutthroat wage competition among brother members, the con- 
vention of 1929, at the behest of the larger locals and with the support of the 
smaller locals, directed and empowered the federation to establish a single scale 
applicable throughout the United States and Canada. This had the natural and 
intended effect of diverting most of the available work to Los Angeles and New 
York. Clearly, without the voluntary cooperation of every loyal member, the 
Hollywood musician for whom Mr. Read purports to talk would have far less 
job opportunities than he now enjoys. 

In sum, the federation, as its bylaws dictate “in entering into collective- 
bargaining agreements, does so for the benefit of all members of the federation,” 
and the agreements it achieves reflects the total bargaining power of its entire 
membership. The critical challenge to the welfare of its members has been the 
ravaging competition of canned music. Its first and basic obligation as a trade 
union is to preserve opportunities for the live employment of its members. In so 
doing it also performs the invaluable public service of maintaining the very 
culture of music itself. 

The trust funds have proved a significant means of meeting that obligation 
and performing that service. They consist of payments to an independent trustee 
who expends them for the sole purpose of stimulating the public’s appreciation 
and, hence, demand for live music. The suggestion that the moneys are used 
as a slush fund for political handouts is plain nonsense when not deliberately 
and maliciously false. Demonstrably, musicians employed by the trustee for 
public performances have been among the most competent and active profes- 
sionals in their area. And demonstrably, too, these trust-fund performances 
have achieved their sole objective of generating more employment by ordinary 
employers of live musicians. 

In total disregard of the obvious fact that canned music spawned the trust 
funds, Mr. Read now asserts that the trust funds, particularly in TV films and 
motion pictures, have spawned canned music. To say, as he does, that the feder- 
ation prefers trust-fund payments to live employment is grotesquely to insist 
that black is white. Every thrust, every action, every energy of the federation 
for the past twenty-some-odd years has been consistently addressed to the single 
end of safeguarding and enlarging live job opportunities. 
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TV film producers have said that payments to the trust fund have discouraged 
their use of live music. But not a one accepted our explicit offer to reduce or 
eliminate those payments in exchange for a guaranty of live employment. Ad- 
ditionally, there has been reckless, wholesale displacement of live musicians in 
fields where no trust-fund payments ever existed. 

In conclusion, the trust funds cannot be anything like an adequate substitute 
for live jobs, which always have been and ever will be the first objective and 
concern Of the federation. I can confidently give this committee the federation’s 
solemn pledge that all or any part of the trust funds would be happily abandoned 
by the federation in exchange for any meaningful assurance of direct, gainful 
employment for professional musicians. 

To the extent, however, that such assurances will not be given by some por- 
tions of the industry, and to the extent that they cannot realistically be given 
by other portions, those funds must continue. And, so long as they endure, they 
shall, in Secretary of Labor Mitchell’s language, impressively attest to the 
“imagination, ingenuity, and creativeness” of American industrial relations. 





STATEMENT ON CONFERENCE OF AMERICAN SMALL BUSINESS ORGANIZATIONS 


The complaints of independent business against various practices of labor 
unions are centered in one word—‘“power.” Many independent businessmen 
know the value of unions. They recognize the usefulness of the “management” 
goncept in the form of a representative capacity on behalf of employees, just 
as there is management in the form of a representative capacity on behalf of 
the owners of a business. But the central question is whether the “manage- 
ment” which represents employees should have any power which the “manage- 
ment” representing the owners and employers does not have. 

The general complaints of independent business may be summarized under 
three headings—the moral, the legal, and the practical. 


I. THE MORAL COMPLAINTS 


It is becoming increasingly obvious to the American people that effective 
immunity from any significant portion of the law, on the part of certain mem- 
bers of a society, eventually corrodes the character of those members. This 
may not occur to the first persons to enjoy such immunities, who by force of 
habit may retain the moral discipline to which they were previously subject. 
But eventually a new “generation” of members and officers, so to speak, comes 
into being, who were not “raised” under prior disciplines and who therefore 
regard their legal immunities as vested privileges. The next inevitable step, 
human nature being what it is, is that these immunties from certain social 
disciplines breed contempt for any or all disciplines. Privilege inevitably begets 
a demand for more privilege. 

From the time of the riots and property damage of the 1930's, dramatically 
illustrated by John L. Lewis’ taking possession of a motor plant, or by a mob 
of competitors’ employees taking possession of Apex Hosiery, to the more subtle 
and insidious special privileges in the New York metropolitan area demonstrated 
in the Allen Bradley case of 1945 (325 U. S. 795), and on to the murder and 
arson described in Senator John L. McClellan’s series of articles in the Saturday 
Evening Post (issues of May 3 and 10, 1958), is no more than the logical moral 
unfolding of a legal special privilege. 

“The king can do no wrong.” Society accepted this axiom under the Bourbon 
kings of France as the price of order. In effect, this was the acceptance of 
injustice as a price of order. The resulting resentments became part of the 
forces which molded revolution and empire. 

In this country we have said, “the labor king can do no wrong.” The reason 
was precisely the converse—we felt in the 1830’s and 1940’s that we were 
accepting disorder as the price of justice, in a rough way. 

The end result, in either case, is a cumulative strain on the social fabric 
which eventually tears it, at some point. 

At just what point the American social and economic fabric will be seriously 
torn, in consequence of the pressures now exerted by labor power, we do not 
know; but moral and social damage has always been the consequence of un- 
bridled power in human history, and America will be no exception. Sporadic 
unsolved fires and murders are the immediate surface symptoms of an unbridled 
demonic beneath. Labor-union leaders are neither better nor worse than the 
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rest of us, and they are using their powers the way some of the unbridled 
corporate leaders of the last century did theirs. In fact, with a little applied 
ingenuity, they are doing a much better job than did their corporate predecessors 
at Homestead, Pullman, ete. 

The recent quoted remark of Mrs. Allgauer, in Chicago, after armed arson 
destroyed one of their outlying restaurants, is sufficiently descriptive: “If ‘they’ 
didn’t want us downtown, ‘they’ would have told us.” She did not identify 
the “they” who are graciously permitting the Allgauers to complete preparations 
for their new downtown establishment. 

Needless to say, all committed Communists and many committed leftists in 
this country welcome every kind of strain on the American socia¥ and economic 
fabric, and every area of moral and legal uncertainty and conflict. 


Il. THE LEGAL COMPLAINTS 


As a British court drily observed a half century ago, a new species of im- 
munity had sprung up—legislation intended to relieve certain organizations 
from the humiliating position of being on an equality with the rest of the King’s 
subjects. (Bussey v. Amalgamated Society of Railway Servants (24 Times Law 
Rep. 43 [1908]) ; quoted in Legal Immunities of Labor Unions, by Roscoe Pound, 
American Enterprise Association, Inc. [1957]). By statutes, by legislation, by 
passive consent and often by just plain submission to violence, the American 
society has set up an immense pattern of immunity on the part of labor unions, 
to various laws that govern the rest of us. When Louis XIV was challenged for 
special privileges accorded to his favorites, which violated established law and 
equity, he replied laconically, “The state, that’s me.” The assent of the whole 
American body politic to a similar status on the part of labor unions was voiced 
for all of us by the Supreme Court in the Hutcheson decision (312 U. S. 219 
(1941]), where the Court said: “So long as a union acts in its self-interest and 
does not conspire with nonlabor groups, the licit and the illicit * * * are not 
to be distinguished by any judgment regarding the wisdom or unwisdom, the 
rightness or wrongness, the selfishness or unselfishness of the end of which the 
particular union activities are the means.” This is simply a classic statement of 
the American form of the doctrine that “the king can do no wrong.” The intri- 
cate mesh of statutes and decisions giving effect to this broad doc rages of 
immunity has been explored by Dean Emeritus Roscoe Pound (op. cit.), in 22 
closely reasoned pages. Dean Pound lists seven headings. From an ieee 
er’s standpoint they read almost like the ancient seven woes. They consist of 
substantial immunities of labor unions from prohibitions and penalties which 
involve : 

1. Civil wrongs 

2. Contractual liability 
Restraint of trade 
Obligations of public service 
Ymployment restrictions 
Racketeering 
Centralized power irresponsibility 

( ‘onsider how violent the popular and political revulsion would be if the busi- 
ness world enjoyed and seiieal generally any one of these seven immuni- 
ties—let alone all of them. What moral fury would be whipped up at such 
soulless outrages! Yet there is not one iota of moral or equitable difference 
between the practice of these immunities on behalf of groups of persons known 
as labor unions, and their practice on behalf of groups of persons known as 
stockholders or owners. 

It might be observed parenthetically, as a paradox of psychology, that the 
emotion of pity is one of the principal roots of both the Sherman antitrust law 
and the present exemptions of the unions from it. It was popular pity for the 
“little guy,” stirred by Ida M. Tarbell’s Standard Oil, which helped get the Sher- 
man antitrust bill passed by the United States Senate by a vote of 80 to 1, in 
1890. It was also popular pity for the “little guy” which generated the pro- 
visions in the Clayton and Norris-LaGuardia Acts, that were subsequently woven 
by the Supreme Court into the exemption language above quoted from the 
Hutcheson case. 

But the “little (labor) guy” is little no longer. He is a colossus among 
colossi. Collectively he exercises powers which—save for the watered and 
limited discipline of the Taft-Hartley Act—on many occasions exceed those of 
the President of the United States. The President has no legal power, for 
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example, to stop transportation and production throughout the country. Sub- 
ject only to the 80-day injunctive period, the labor unions do have that power. 
In practice, they exercise it at their choice, at any level of the economy and in 
any place where they choose, restrained by nothing but practical strategic 
judgment. 

Before such vast power, the businessman indeed quails—and the small-busi- 
ness man most of all. 

Ill. THE PRACTICAL COMPLAINTS 


There are a dozen or more direct practical forms in which this power is 
encountered By the businessman. Any one of them could put him out of busi- 
ness, and frequently does. Where two or more of these powers are exercised in 
combination, with the fluid force of the unions behind them, they are usually 
lethal to the employer who resists them. An employer who does not resist 
them simply becomes a collection agent for the unions, and contributes regularly 
to the growth of the power of the unions which is throttling him. He has “gone 
over to the other side.” 

Bach of the following devices may be used by the unions to accomplish this 
end: 

1. Obstruction of transportation.—Refusal of so-called hot cargo; or actual 
or threatened stoppage of goods by picketing at situs or en route or even at 
point of origin. 

2. Restrictions on production.—Limitation or prohibition of labor-saving 
methods; setting of maximum production quotas; restriction or prohibition of 
production bonuses; restriction or prohibition against upgrading efficient em- 
ployees, or even the compulsive downgrading of same; allocation of production 
quotas among employees; enforcement of seniority regardless of skill. 

3. Restrictions on marketing.—Allocation of geographical areas to particular 
employers (e. g., roofing contracts, milk distribution, and de facto allotment of 
restaurant sites in Chicago area); airtight local monopoly areas (e. g., New 
York metropolitan electrical installations and San Francisco Bay area lumber 
and millwork); Petrillo’s autocratic “or else’ allotments of the market for 
different types of music. 

4. Jurisdictional embargoes.—Examples of Burt Manufacturing Co., Ohio 
(NLRB case No. 8—CC-680) ; Anheuser-Busch, Missouri (312 U. S. 219). 

5. “Racket picketing.’—A term used to describe ‘“unpeaceful”’ picketing, or 
picketing by other than employees, or blockading by mass picketing, or “organ- 
ization” and “recognition” picketing. All these represent coercion which dis- 
regards either (a) the laws of civil order applicable to others, or (0) the rights 
and wishes of those actually employed; or both. The inequity of the whole 
business is obvious. In any form whatsoever, these phenomena convert the 
privileges of section 20 of the Clayton Act into almost unbridled license. 

6. Secondary boycott.—This takes the remaining “liberty,” of those accorded by 
section 20 of the Clayton Act, and converts it into gross and destructive license. 
A secondary boycott is simply the use of an “innocent” employer to club a 
“ouilty’ employer. It is an unmistakable violation of what most businessmen 
would regard as the plain meaning and intent of the prohibitory words as they 
appear in section 303 of the Taft-Hartley Act. A secondary boycott can pro- 
liferate into fantastic rigidities of the economy. Unlike the slow ossification 
resulting from union shop and many of the privileges of labor monopoly, it 
acts with instantaneous and often lethal effect. What were today peaceful 
business relations, may be cut off tomorrow, entirely without compunction. The 
power exerted by a labor secondary boycott, especially through the instrumen- 
tality of a Teamsters’ picket line, would turn any Bourbon king green with envy. 

7. Compulsory unionism.—The numerous evils that flow from this practice are 
simply those of “applied human nature.” Turn the tables for a moment, and 
put an employer in the place of the full-time officers of a union having a large 
number of union shop contracts. This employer will then enjoy a coerced 
market. His customers will have great difficulty buying goods anywhere else. 
To a large extent, also, they will have to pay his price. These two compulsions 
will be enforced by the serious threat of starvation, if they attempt to do other- 
wise. How long do you suppose such a businessman will feel the urge to main- 
tain quality of product, moderation in price, and efficiency of delivery? How 
long do you suppose his character will remain uncorroded by these special 
privileges? How long will he refrain from leaguing up with other similarly 
situated employers to enlarge his mass market and control it even more tightly? 
And to what lengths do you think he will not go to put down discontent among 
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his customers? To ask these questions is to answer them. The answer in 
every case applies to the top beneficiaries of the union shop. Notwithstanding 
the fact that a union shop can and does work well for the time being in many 
eases, it can never ultimately escape the limitations of human nature, and the 
implications of the foregoing questions. The Senate investigation is uncover- 
ing, on all sides of us, examples of the answers given by union leaders to one 
or more of these selfsame questions. This is to say nothing of the invitation to 
subversion which is extended by corruption. The “free rider” argument for 
compulsory unionism is the weakest of all, because only those unions have reason 
to fear the “free rider,” who have reason to fear other things still more. 

8. Featherbedding in all forms whatsoever—no matter by what indirection—to 
escape the Taft-Hartley prohibition against payment for work not done. Any 
such practice necessarily tends to raise prices and reduce markets. 

9. Pricing agreements.—Often achieved by indirection, in companionship with 
geographical control, as, for example, by the following clause in San Francisco 
Bay area labor contracts with lumber mills: “No material will be purchased 
from, and no work will be done on, any material or article that has had any 
operation performed on same, by sawmills or cabinet shops or by their distribu- 
tors, that do not conform to the rates of wages and working conditions of this 
agreement” (Carpenters, 330 U. 8S. 395). Once a labor understanding of any 
kind is reached which has the effect of limiting price competition, all of the 
other legal immunities of labor unions are likely to be mobilized to enforce it, 
and the self-interest of favored employers aids and abets it. 

10. Control of subcontracting—An agreement from management, either. to 
the effect that no business will be sublet to nonunion shops, or at least that 
the union will be “consulted” about it. In view of the ability of a union to 
put force behind its “wishes,” the outcome of such “consultation” is not much in 
doubt. This was one of the demands which the Kohler management refused 
to accede to. 

11. Dictation by national and international unions of collective-bargaining 
terms regardless of terms reached at the actual bargaining table—If any 
business “combine” remotely approached the power of labor unions to affect the 
national economy, as this kind of “combine” consistently does, it would be de- 
nounced from the Atlantic to the Pacific, under the antitrust laws. This is an 
increasing burden on management and on the economy, most recently illustrated 
when IAM forced rejection of a Lockheed Aircraft agreement after the local 
had yoted 5 to 1 in favor of it. 

12. Use of union funds in political campaigns.—There are endless ways in 
which unions can skirt the letter of the prohibition in Taft-Hartley. These 
include year-round staff and overhead costs to maintain “educational” efforts, 
which are simply supplemented by “voluntary contributions” at election time; 
extensive printing and circulation of congressional voting “records” in which 
only the high union officers decide which vote was “for” and which was “against” 
labor; direct speechmaking or campaigning on behalf of specified candidates, 
by paid union officials at union expense; and, last but not least, all the forms 
of personal intimation to support or oppose candidates for public office, which 
can be brought to bear at a union meeting. As in other comparisons, if cor- 
porations were to do the tenth of all this, they would be hounded by press and 
rostrum from one end of the country to the other. 

3. Exemption from antitrust laws.—The unions have gleefully exerted this 
exemption to compound the force of almost any of the foregoing abuses and 
to multiply many others. In deleterious moral effect, this particular form of 
“I’ve gotta drag” is second only to compulsory unionism. With impunity, the 
unions lock out of New York any electrical manufacturer except for items 
which cannot be manufactured there, and in those cases compel the dismantling 
and reassembling of items shipped in from elsewhere. In the Anheuser-Busch 
ease (312 U. S. 219), they not merely attempted to stop structural steel from 
moving into Missouri for the use of an innocent third party, but wound up with 
a nationwide boycott against drinking Anheuser-Busch beer. In the Hunt Case 
(325 U. S. 821) they forced cancellation of valid contracts in order simply to 
force a firm out of business. As Justices Roberts and Jackson said, “This Court 
how permits the * * * union * * * to deny participation in the economic world 
simply because the union dislikes him.” 

The coercive application of merely the above few legal monopoly privileges, 
to say nothing of many more, could put almost any businessman out of busi- 
ness in short order. That is the obvious ‘‘practical” reason why so many busi- 
nessmen make terms with the unions. They have—‘or else.” Even the Great 
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Atlantic & Pacific Tea Co.’s negotiator said he negotiated “with a gun at my 
back” (testimony before Senate select committee, May 20, 1958). 

How the Sherman and Clayton Acts may have been applied to unions, prior 
to the vast new body of labor law, is beside the point. Danbury and Coronado 
doctrines have vanished into limbo with the Wagner Act and sections 7 and 8 
of Taft-Hartley. No legitimate activity of labor unions could possibly be inter- 
dicted by application of the antitrust laws on an equality with business. That 
is the essential point. This equality is the precise purpose, as we apprehend 
it, of S. 3774. It is to measures of this kind, restoring both moral and legal 
balance, that independent business of America must look for ultimate survival. 
Without such restorative measures, the extinction of really independent business 
in America is merely a matter of time. 

To these brief allusions to labor monopoly must be added a shadowy but 
extremely impressive related area of influence, wherein the same labor union 
local tends to spread rigidity in its area of the economy by demanding identical 
terms from competing employers. Employers themselves are at all times 
subject to the antitrust laws, and were they to attempt to use labor bargaining 
as a means for price fixing, they could and undoubtedly would be promptly 
indicted. The union, however, is immune to any such charge. What makes 
this is a shadowy area is that there are unquestionably industries in the country 
where the requirement of a fluid labor supply makes industrywide bargaining 
almost indispensable. But the complete exemption of one party to these 
agreements from the antitrust laws makes a real test of antitrust discipline 
extremely difficult. The general function of industrywide bargaining in the 
economy appears closely similar to that of industrywide marketing associations. 
When the Supreme Court came to examine this phenomenon in the Appalachian 
Coals Case (288 U. 8S. 344, at 359-360) it supported the use of a business 
association for the use of marketing, and Mr. Chief Justice Hughes observed: 
“As a charter of freedom, the (Sherman) Act has a generality and adaptability 
comparable to that found to be desirable in constitutional provisions.” All 
attempts at defining in detail an illegal use of the pattern bargaining power 
of the unions would be likely to be as unsuccessful as a similar attempt with 
respect to the marketing power of business associations. They would be doomed 
utterly to failure by the sheer incapacity of one set of human minds to anti- 
cipate what another set might attempt. Only the generality and adaptability, 
which Mr. Chief Justice Hughes attributed to the antitrust laws, can cope 
with the infinite intricacies and fluid force of the massed power of unions 
applied at the bargaining table. 

Respectfully submitted. 

FreD A. HARTLEY, Jr., 
R. HARLAND SHAW, 
Cochairmen, Conference of American Small Business Organizations. 





STATEMENT OF JOHN L. KILCULLEN, COUNSEL, CONFERENCE OF AMERICAN 
SMALL-BUSINESS ORGANIZATIONS 


This statement is presented on behalf of the Conference of American Small- 
Business Organizations, a body which is representative of over 5,000 small busi- 
nesses throughout every section of the country. 

The labor legislation now before this committee is of vital importance to 
small business. We are in desperate need of legislative action to restore some 
measure of balance in the relationship between the small-business man and the 
large and powerful labor organizations with which he is required to deal. In 
a great many instances the small-business firm has now only the alternatives 
of accepting whatever demands are made by the union or of going out of business. 

The central problem, in our view, is the problem of union power. All of the 
technical questions which have been raised and are being raised with respect to 
the various provisions of the Taft-Hartley Act are peripheral to the main issue; 
that is to say, they deal with one or another of the symptoms of the disease, but 
they do not attack the source of the disease—the virus of union power. Any 
attempt to patch up the Taft-Hartley Act provisions dealing with secondary 
boycotts, organizational picketing, and other forms of union coercion can only 
be makeshift and ineffectual until and unless some direct attack is made upon 
the heart of the problem, that is, the unrestrained and undisciplined union 
power that makes such coercion possible. 
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There are many bills before this committee which the Conference of American 
Small-Business Organizations is interested in, but there is one in particular 
that we consider of greater importance than any other, and that is S. 3774, a 
bill introduced by Senator Thurmond which deals with the immunity of labor 
organizations under the Federal antitrust laws. Senator Thurmond’s bill is a 
very short, one-paragraph amendment to the National Labor Relations Act 
which provides, in effect, that nothing contained in that act or in the Norris- 
LaGuardia Act shall be construed as making lawful any agreements or prac- 
tices by labor organizations which, if engaged in by persons other than labor 
organizations, would constitute a violation of the antitrust laws. The bill 
would, therefore, place unions in the same position as other persons and groups 
now subject to the antitrust laws. 

Senator Thurmond’s bill, in our view, treats with the basic problem of union 
power. It would not by any means categorically solve the problem of union 
power, but it would provide at least a starting point in meeting this problem. 

The complete immunity which labor unions now enjoy from any restraints 
under the antitrust laws gives them a license to apply and enforce restrictive 
practices of any type and for any objective they seek. As has been pointed out 
by Dean Pound, the most eminent legal scholar of our times, the immunities 
which unions enjoy under our laws set them apart from and, in most respects, 
above the law. They are free to engage in conduct and activities which, if 
engaged in by any other organization, group, or individual, would result in 
severe legal penalties. They can engage in lawlessness because they are not 
subject to the restraints of the law. 

At the same time, many well-intentioned people have expressed a great reluc- 
tance toward placing unions under the antitrust laws. They fear that to apply 
traditional antitrust concepts to unions would mean that they could not function 
effectively, and that they would be unduly limited and impeded in carrying on 
the traditional self-help activities necessary to enforce collective bargaining 
demands. Other persons feel that any attempt to define the areas of permis- 
sible or nonpermissible union conduct under the antitrust laws would result in 
hopeless confusion, and that it is therefore better to leave things as they are. 

These attitudes are based upon mistaken and confused concepts of what the 
role of the union is, and as to the range and effect of our Federal antitrust laws. 
I would like to attempt to analyze briefly the scope of this problem and to show 
that a reasonable policy of antitrust enforcement in the field of union practices 
is both feasible and practical. 

To begin with, a labor union is a monopoly per se. According to orthodox 
union doctrine, a union must, in order to carry out its functions, effectively or- 
ganize all the workers in an industry or area. The legality of union efforts to 
organize all available works has been generally recognized since 1842, at which 
time the question was settled by the Supreme Court of Massachusetts in the 
case of Commonwealth v. Hunt. 

There are other legitimate forms of monopoly which the Government has rec- 
ognized and sanctioned. The telephone industry is probably the best example 
of this. Also, in most communities, a single electric power company or gas 
transmission line services all consumers without any competition. Many rail- 
roads have no competition on rail transportation in certain areas. But in each 
of these instances the functions of the monopoly organization are very closely 
regulated by governmental agencies. The Government fixes the prices which they 
ean charge for their services, the limits of the area in which they can operate, 
the amount of profit they can make, ete: These monopolies are therefore regu- 
lated by the Government for the protection of the public interest, whereas the 
monopoly of labor supply is unregulated. 

There is no question that at the time Congress enacted the Sherman Anti- 
trust Act in 1890 it intended that the scope of the act should be sufficiently broad 
to reach restrictive trade practices of labor organizations as well as of business 
organizations, and it specifically rejected a provision which would have ex- 
empted labor unions. Further efforts to create an exemption for labor unions in 
the Clayton Act in 1914 were also unsuccessful. The language of the Clayton 
Act’s section 6 that labor organizations should not “be held or construed to be 
illegal combinations or conspiracies in restraint of trade under the antitrust 
laws” was simply a restatement of a principle that had been generally recognized 
for many years. In the years that followed enactment of the Clayton Act nu- 
merous decisions of the Supreme Court upheld the applicability of the Sherman 
Act prohibitions to various types of restrictive practices of unions. See Duplex 
Printing Press Co. v. Deering (254 U. S. 443 (1921)), United Mine Workers v. 
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Coronado Coal Co. (268 U. S. 295 (1925)), United States v. Brims (272 U. 8, 
549 (1926)), Bedford Cut Stone Co. v. Journeymen Stone Cutters Association 
(274 U. S. 37 (1927)). In Apew Hosiery Co. v. Leader (310 U. 8. 469 (1940)), 
the Supreme Court began to retreat from this line of cases and held that union 
seizure of a plant producing goods for interstate commerce and halting of inter- 
state shipments did not result in the type of restraint of trade intended to be 
prohibited by the Sherman Act. 

The following vear the Court, in United States v. Hutcheson (312 U. S. 219 
(1941)), held that the combined effect of the Clayton Act and the Norris-La 
Guardia Act was to create an antitrust exemption for labor unions. By virtue 
of this decision unions have had. since 1941, a virtually complete antitrust 
immunity. Only in the very limited situation where a union particpates in a 
collusive arrangement with a group of employers does it run any risk of anti- 
trust prosecution. See Allen Bradley Co. v. Electrical Workers Local No, 3 
(325 U. S. 797 (1945), in which the Supreme Court made clear that as long as it 
is acting on its own a union has a license to impose whatever economic restraints 
it wishes, without regard to their effect upon the rest of society. 

The puropse of S. 3774, as we understand it, is simply to clarify the confusion 
created by the Hutcheson decision and to restate the congressional intent of 
the Sherman and Clayton Acts. It would not write any new law but would 
merely restate the law as it existed and was applied for a half a century until 
the Supreme Court in Hutcheson read something new into the law. With this 
clarification, the courts would be freed from the unrealistic shackles of the Hutch- 
eson decision and could again resume the process of determining, on a case-by- 
case basis, the point at which union restrictive practices result in unreasonable 
restraints of interstate trade and commerce. Union practices designed only to 
carry out legitimate union objectives would in no wise be affected. 

In this connection, I would like to spell out a few examples of the types of 
situations in which unions are now free to impose product and market restric- 
tion which, if attempted by other groups or individuals, would be in viola- 
tion of the antitrust laws. 

For the most common eXample, consider a situation in which a producer 
of a commodity, by threat of withholding business from one or more of his 
suppliers, coerces the supplier or suppliers into agreeing to discontinue busi- 
ness relations with certain of bis competitors. In this way he puts such 
economic pressure on the competitors that he can make them do business on 
his terms. (nce he has achieved this result, the producer is in a position to 
maintain artificially high prices for the product he produces. The public is, 
of course, deprived of the benefits of competition and is penalized by the higher 
prices it is required to pay. Fortunately for the public interest, such a course 
of conduct is prohibited by the antitrust laws. But this same technique is 
widely practiced by labor organizations and with the same end result. Sec- 
ondary boycotts and “hot cargo” clauses are extensively used to suppress 
competition, and the public pays the cost in higher prices. United States vy. 
Plasterers Union, et al. (347 U. S. 192 (1954)). United States v. United 
Brotherhood of Carpenters (330 U.S. 395 (1946) ). 

For a further example, if two or more businessmen get together and agree 
among themselves to take all necessary action to keep a new competitive product 
off the market, the effect of their action would be to deprive the consumer of 
the benefits of competition and possible lower prices—a clear antitrust violation. 
Labor unions use this tactic constantly. For many years, for example, the 
Common Laborers Union banned the use of ready-mix concrete, and only the 
labor shortages of World War II brought this product into general use. United 
States vy. Laborers District Council (313 U. S. 539 (1942)). In many areas the 
Carpenters Union has been successful in keeping prefabricated building units 
off the market. The Painters Union has banned preglazed window sash in prac- 
tically all areas, and the Typographers Union has prevented newspapers from 
using new, cost-saving methods of setting type. Dozens of similar product 
restrictions could be cited. May it suffice to say that it is a common practice for 
unions to impose product and market restrictions in many fields. 

In another case, if a group of coal producers were to get together and agree 
among themselves to limit production of coal so as to create an artificial shortage 
and thereby bring about an increase in price, they would be violating the anti- 
trust laws. The United Mine Workers can, however, with the same objective, 
bring about the identical result, as it did in 1949 when it imposed a 3-day work- 
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week upon the bituminous coal industry. See report of the Senate Committee on 
Banking and Currency, Sist Congress, 2d session, entitled “The Economic Power 
ef Labor Organizations.” 

If a group of dairies were to agree among themselves to maintain a fixed 
price for their dairy products, such an agreement would be unlawful under the 
antitrust laws. But the labor union representing the employees of the dairies 
can go to each individual dairy and, by threat of labor disturbances, require 
adherence to a union-approved pricelist for dairy products. It can also put 
out of business any firm that refuses to abide by the union-approved pricelist. 
Although the adverse effect upon the public is the same as where the prices are 
fixed by agreement among the dairies, the unions’ price-fixing activities are not 
within the antitrust laws. Milk Wagon Drivers Union v. Lake Valley Farm 
Products (311 U. 8S. 91 (1940)), United States vy. Teamsters Local No. 202, 
(CCH Bluebook, No. 393). 

There can be do doubt that the almost unlimited license given to unions 
under the Hutcheson decision has been a major factor in enabling them to develop 
and maintain their enormous economic power. Because they are not confined 
by any antitrust restraints, the unions can use all of the devices described above 
to force and coerce employers to accept union demands and to follow whatever 
course of conduct the union prescribes. Even the largest and most powerful 
industrial firms have found it easier to accept union dictated restrictions rather 
than put up costly, and probably futile, resistance. The small-business firm 
jn many instances has no defenses at all when faced with the colossus of union 
power. Its choices are simple—either accept the union-imposed conditions or 
close the doors. 

It is almost unbelievable that in a society such as eurs such a condition is 
permitted to exist. In no other country in the world, including nations that 
have had so-called labor governments, have labor unions been permitted to. 
exercise economic domination of such dimensions. 

We are convinced that prompt and decisive action to place reasonable limita- 
tions upon the economic power of unions is essential to the preservation of our 
free-enterprise system and the survival of small business as an economic entity. 
For this reason we urge the enactment of S. 3774. 


STATEMENT OF CONGENIAL RETIREMENT ASSOCIATION OF HAMPTON Bays, N, Y. 


Our body, the Congenial Retirement Association, has become intensely con- 
cerned with the plight of the pensioner, now caught in an ever-tightening wage- 
price squeeze induced primarily by the continuing unconscionable tacties of or- 
ganized labor. We bring this grievance to this committee’s attention and offer 
our assistance toward its redress. 

The basic maneuver of organized labor is to raise their wage. Their excessive 
force brought on wage upping to such an unwarranted extent as to more than 
proportionally force up our prices. We feel that our correcting the behavior 
of staff officers directing this maneuver or acting to conserve any type of union 
funds will not deter union strike and legislative funds from operating against 
the public welfare and the pensioner, in particular. 

Pensioners have made their contributions to America. They are unable to 
extract additional compensation for past or unearned services. While the 
younger of our less-organized citizenry suffer severely only inversely in propor- 
tion to the defense which they have at hand, we must take it 100 percent on 
the chin. We pensioners worked longer, harder, and fringeless hours at a 
mere fraction of present wages. We contributed our own real dollars toward 
our modest pensions commonly at half or less of the low-pay rates existing 
at the time of our retirement. We cannot continue to merely watch these long- 
since obsolete stipends being hacked to a pittance by the inflationary wage 
exactions of overpowerful unions. 

During the thirties, legislative compassion for the many in number and ex- 
cessive degree suffering in those sad days, brought forth a law: that encouraged 
and condoned strong collective action on the part of labor. Perhaps, in a 
frantic effort to do anything to help, our legislators might have overlooked the 
fact that labor is a universal group in which all of us did, do, or will, belong. 

By the fifties, our compassion had been shamefully taken advantage of by 
the unappreciative of a younger generation and interpreted by them as an invi- 
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tation to collectively crash, justifiably or not, to the head of the economic line 
and exact from those down that line relatively as increasingly as the inability 
or unwillingness of those further down the line to collectively resist. Those 
feeling themselves, for any real or fancied reason, too far down that line, 
with presumable fairness have been permitted to organize their own gang and 
collectively battle royal their way to the front and thus extend their turf, 
Meanwhile our youngsters—oncoming labor—add their refinements and toughen 
for this type of existence by organizing into appropriate gangs of knights and 
dragons. They have our encouragement toward this current adult behavior, 
We provide them with a full line of examplary if not exemplary demonstra- 
tions of the strong arm, boycott, massive picket line, paint-pot twirling, auto 
turnovers and allied niceties of effective persuasion and designate the results 
as juvenile delinquency. These collectively inclined youngsters are only pre- 
cociously imbued with their Taft-Hartley-Wagner Act encouragements to pro- 
tect, persuade, and push. Our problem children thus offer their evidence, that, 
when we have legislatively given birth to any gang, labor has only begun. Such 
a system, downgrading our youth and strangling our oldsters, no longer deserves 
these compassionate props nor to remain free from effective revision. Active 
labor functions only for a time between these two spans of life and compulsively 
shares in their deterioration. 

United States statistics show that industrial wages have risen at a rate 
more than twice that of the rise in productivity and at a rate over 16 times the 
rise in company profits. This is proof positive that labor is predominantly 
blamable for the widespread flouting of productivity, that equitable limiter 
of inflation. Successful results following our humane efforts to effect full 
employment unfortunately produces an encouraging atmosphere for those who 
would unconscionably crowd for their labor’s economic take. We have failed 
to dignify the limits of productivity, America’s goal of employment, with an 
equally needed pronouncement. Due to this failure, we find ourselves being 
taken for a wild ride in a vehicle employing high power and having no 
brakes. 

Any salving of social security payments will provide little more than another 
trip on the treadmill of inflation since social security generally provides only 
a portion of adequate retirement needs. Pensioners must depend increasingly 
on savings which now due primarily to wage hiking, are rapidly depreciating 
in purchasing power. We should be able to shelter our savings in Govern- 
ment bonds. We are patriotically proud but with a continuation of this in- 
flationary hounding at our heels, we would be economically dumb if we con- 
tinued to buy them. 

Many of us are pensioners from regional agencies or areas with the solvency 
of our pensions dependent on the economic stability of these respective areas. 
For example—in our region of New York we are dependent on foreign trade 
to the extent of 25 percent. We cannot tolerate an endless series of unrealistic 
and competitively futile wage-price jackings without pricing ourselves out of 
this market. This concern arises from our rude realization that we pensioners 
have already been, by these jackings, priced out of the domestic market. 

Constructively minded, we recommend and urge passage of : 

No. 1. A legislative declaration that general wage raises are equitable only 
when derived from increased productivity and that such increase in productiv- 
ity inures equitably to labor, owners, and users of the product. 

No. 2. A legislative declaration that any organization of labor or any catgory 
of organized citizenry monopolistically or massively able to physic lly or eco- 
nomically oppress is deemed amenable to connotary laws in the nature of the 
Sherman antitrust law and its subsequent modifications. 

No. 3. Of specific laws: 

First. Prohibiting price lifting for a protracted period after any general wage 
hike in at least the steels, autos, and transportations. 

Second. Banning of the secondary boycott in any form. 

Third. Banning of the organizational picketline and the setting of bounds for 
ordinary picketing. 

Fourth. Banning of any requirement of membership in any organization as 
a prerequisite to employment. 

Respectfully submitted. 





JOHN H. GERECKE, President. 
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MEMORANDUM OF ENGINEERS AND SCIENTISTS OF AMERICA, NLRB REPEAL OF THE 
RIGHT OF PROFESSIONAL EMPLOYEES TO A SEPARATE BARGAINING UNIT, SECTION 
9 (B) (1) AND 2 (12) oF THE TAFT-HARTLEY AcT 


By Joseph Amann, president, Washington, D. C. 


The Engineers and Scientists of America, hereinafter referred to as “ESA,” is 
a national federation of collective-bargaining groups of engineers and scientific 
employees. The undersigned, Joseph Amann, is president of ESA. Its affiliates 
represent approximately 40,000 professional members in engineering and scientific 
fields. 
PRELIMINARY STATEMENT 


Congressional dissatisfaction with the Wagner Act manifested itself in many 
ways. A sometimes overlooked area of dissatisfaction was that of NLRB de- 
termination of an appropriate bargaining unit for professional employees. With 
respect to the latter problem, Congress amended the Wagner Act so as to deprive 
the Board of discretionary authority in the following: 

1. Section 9 (b) (1) prohibited the Board from including professional and non- 
professional employees in the same bargaining unit unless the professional em- 
ployees indicated by separate vote that a majority favored inclusion of the non- 
professionals ; and 

2. Section 2 (12) defined a “professional employee” in explicit and painstaking 
fashion. 

Thus section 9 (b) (1) provides: 

“(b) The Board shall decide in each case whether, in order to assure to em- 
ployees the fullest freedom in exercising the rights guaranteed by this act, the 
unit appropriate for the purposes of collective bargaining shall be the employer 
unit, craft unit, plant unit, or subdivision thereof: Provided, That the Board 
shall not (1) decide that any unit is appropriate for such purposes if such unit 
includes both professional employees and employees who are not professional 
employees unless a majority of such professional employees vote for inclusion in 
such unit”. 

Section 2 (12) defines “professional employees” as: 

“(a) any employee engaged in work (i) predominantly intellectual and varied 
in character as opposed to routine mental, manual, mechanical, or physical work ; 
(ii) involving the consistent exercise of discretion and judgment in its perform- 
ance; (iii) of such a character that the output produced or the result accom- 
plished cannot be standardized in relation to a given period of time; (iv) re- 
quiring knowledge of an advanced type in a field of science or learning custom- 
arily acquired by a prolonged course of specialized intellectual instruction and 
study in an institution of higher learning or a hospital, as distinguished from 
a general academic education or from an apprenticeship or from training in the 
performance of routine mental, manual, or physical processes ; or 

“(b) any employee, who (i) has completed the courses of specialized intel- 
lectual instruction and study described in clause (iv) of paragraph (a), and 

(ii) is performing related work under the supervision of a professional person 
to qualify himself to become a professional employee as defined in paragraph 
(a).” 

The purpose of the amendatory enactments was to safeguard to professional 
employees in all circumstances the right of self-determination of their own bar- 
gaining unit. The Board was required to: 

1. Define professional employees in accordance with the 4 necessary statutory 
criteria contained in section 2 (12) ; and 

2. Refrain from including in the same bargaining unit nonprofessional em- 
ployees (i. e., those who did not meet the carefully drawn criteria) unless the 
professional employees themselves voted to permit the Board to commingle non- 
professionals with professionals. The 9 (b) (1) proviso is mandatory; the 
clear language set forth therein stands in the way of administrative tampering. 
Nevertheless, in the face of the clear limitation upon its unit-finding authority 
imposed by section 9 (b) (1) and 2 (12), the Board undertook to amend the 

statute by administrative fiat. 


, 
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I. THE BOARD HAS INCLUDED NONPROFESSIONALS IN THE SAME BARGAINING UNIT WITH 
PROFESSIONALS WITHOUT BALLOTING THE PROFESSIONAL EMPLOYEES AS TO THEIR 
CHOICE IN THE MATTER 


In a series of cases beginning with Continental Motors (77 NLRB 345 
(1948) ), the Board proclaimed that it would not conduct a separate election 
for professional employees, where, in its judgment, the bargaining interests of 
a majority of professional employees would not be adversely affected by the 
inclusion of a minority of nonprofessional employees. In other words, in those 
eases where professional employees outnumber the nonprofessional employees, 
the Board has refused to defer to the wishes of the professional employees on 
the question of commingling despite the plain requirement of the 9 (b) (1) 
proviso.” Only where the professional employees are in minority has the Board 
considered itself bound by the command of section 9 (b) (1) and proceeded to 
ascertain the wishes of the professional employees as to the appropriate bar- 
gaining unit.” 

ESA has taken legal action challenging the Board’s refusal to apply section 
9 (b) (1) as written. In the case of Westinghouse Electric Corporation (115 
NLRB No. 228 (1956)), where the Board refused to conduct a 9 (b) (1) elec- 
tion because the professional employees predominated the bargaining unit, 
ESA through its affiliate, Buffalo section, Westinghouse Engineers Association, 
obtained an injunction against the Board in the United States District Court 
for the District of Columbia. The National Society of Professional Engineers 
and Engineers Joint Council filed amicus briefs in support of the position taken 
by ESA that section 9 (b) (1) stands as a complete and inviolable limitation 
upon the Board’s power to create a mixed bargaining unit without the approval 
of a majority of the professional employees. 

The Board appealed from the decision of the district court and the United 
States Court of Appeals for the District of Columbia sustained the lower court 
in favor of ESA (Leedom vy. Kyne (249 F. 2d 490)). The court stated: 

“Section 9 (b) (1) expressly forbids inclusion of professionals and nonpro- 
fessionals in the same bargaining unit ‘unless a majority of [the] professional 
employees vote for inclusion in such unit.’ It is clear that this provision was 
intended to protect the professionals; that the professionals’ right to this bene- 
fit does not depend on Board discretion or expertise; and that denial of this 
right must be deemed to result in injury. Thus this case presents Board viola- 
tion of a statutory requirement and resulting injury.” 

The case is now before the United States Supreme Court and briefs have been 
filed with oral argument scheduled for the October 1958 term. We believe the 
Court granted certiorari because of the as yet undetermined question of the 
reviewability of a Board certification by original suit in equity. This was the 
legal channel ESA was compelled to pursue since it had no way of availing it- 
self of the statutory mode of review by unfair labor practice proceeding under 
section 9 (d) and 10 (e) or (f) of the act. 

Before the Supreme Court, as well as in the court below, the Board con- 
ceded that it committed error in not obeying the requirement of section 9 (b) 
(1). But the Board contends that even though it exceeded the authority marked 
out for the agency in section 9 (b) (1) of the act, the district court was power- 
less to use its equity powers to restrain unlawful agency action and compel 
adherence to the statute. In effect, the Board asserts it violated the act but 
there is nothing the courts can do about it since Congress gave the Board 
plenary authority to establish bargaining units. The Board argues that this 
authority to establish bargaining units includes the right to ignore a limitation 
upon such authority. If you have any complaints, the Board informed ESA 
in its brief, take them to Congress. So here we are. 





1 In the following cases, the Board permitted the inclusion of nonprofessional employees 
in the percentage indicated without affording the professionals a separate vote to determine 
their desires as to inclusion with nonprofessionals: Westinghouse Electric Corp.. Lamp 
Division, 80 NLRB 591 (1948)—-22.2 percent; FE. R. Squibb and Sons, 83 NLRB 792 
(1949)—11.1 percent: Boeing Airplane Co., 86 NLRB 368 (1949)—26 percent ; Westing- 
house Electric Corp., South Philadelphia Works, 89 NLRB 8 (1950)— 7.2 percent : Schwarz 
Lahoratories, Inc., 89 NLRB 930 (1950)—29.1 percent; Federal Telecommunications 
Laboratories, Inc., 92 NLRB 1395 (1951)— 31.5 percent; Potomac Electric Power Co.., 
99 NLRB 219 (1952)—17.5 percent; Miller Electric Co., 101 NLRB 1014 (1952)—7.5 
percent ; Standard Oil Co., 107 NLRB 1524 (1954)—7 percent. 

11 See, for example, Westinghouse Electric Corp., 107 NLRB 16; Sonotone Corp., 90 
NLRB 1236. 
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I. THOUGH SECTION 2 (12) DEFINING PROFESSIONAL EMPLOYEES HAS FOUR NECESSARY 
CRITERIA THE BOARD ARBITRARILY APPLIES ONLY THE FIRST THREE CRITERIA 


A professional employee, section 2 (12) (a) declares, is one engaged in work 
which partakes of certain explicit characteristics. 

1. The work must require the exercise of intellect. 

29. The work must require the consistent exercise of judgment and discretion. 

8. The work must be such that the results cannot be standardized in terms 
of output over a given period of time. 

4. The work must require the application of advanced knowledge acquired 
either by obtaining a college degree or accumulating equivalent years of re- 
sponsible experience. Section 2 (12) (a) is written in such fashion that all four 
of these criteria must coexist before the employee engaged in such work may 
be defined as “professional” under the act. 

It is not enough that employees may be executing tasks that are in nature 
intellectual, discretionary, and nonstandardizable. The act also requires that 
to establish employees as “professional’’ and therefore eligible for inclusion in 
a bargaining unit of professional employees, they must also apply in executing 
these tasks the knowledge defined under section 2 (12) (a) (iv) as: 

“* * * Knowledge of an advanced type in a field of science or learning cus- 
tomarily acquired by a prolonged course of specialized intellectual instruction 
and study in an institution of higher learning or a hospital, as distinguished from 
a general academic education or from an apprenticeship or from training in 
the performance of routine mental, manual, or physical processes; * * *” 

Why does the statute make satisfaction of all four criteria an indispensable 
requisite to any NLRB finding of whether employees in any job category are 
professional ? ’ The reason is that a professional engineer and a nonprofessional 
technician are both required in their work to carry out tasks that are intellectual, 
discretionary, and nonstandardizable. But under the statute, as in the indus- 
trial world, the truly professional engineer engages in tasks which cannot be 
fulfilled without the application of advanced knowledge, i. e., engineering or 
scientific principles taught in university schools of engineering or acquired by 
responsible engineering experience of substantial duration in the school of 
“hard knocks.” The nonprofessional technician, on the other hand, engages 
in job functions which do not require in their execution application of know]l- 
edge of the advanced type so carefully spelled out in section 2 (12) (a) (iv). 
The technician applies knowledge of a limited nature acquired through schooling 
of a relatively brief duration or through a comparatively short period of in- 
dustrial experience in technical fields. Thus the technician’s tasks may be in- 
tellectual, discretionary, and nonstandardizable but fall short of fulfillment of 
the advanced knowledge requirement of the statute. In short, an enginering 
associate is not a professional engineer. A laboratory assistant is not a pro- 
fessional chemist. 

However, the NLRB has refused to recognize this critical distinction between 
the prefessional engineer and the technical engineering associate. The Board 
construes as a professional employee one whose job duties satisfy only the first 
three criteria under section 2 (12). It is enough, the Board says, that the 
employee carries out tasks which are intellectual, discretionary, and non- 
standardizable regardless of whether in so doing the employee applies the 
limited knowledge of a technician or the advanced knowledge of a professional. 
In either case, the Board declares, the employee fulfills the requirements of 
“professional” under the act. 

The Board’s revision of the statutory definition of ‘professional employee” 
has occurred in a representation proceeding now before the second region 
(2-RC-8877 ; New York City) involving approximately 7,000 employees of the 
Western Electric Co. assigned to engineering and scientific jobs. Council of 
Western Electric Professional Employees—National, the petitioning labor or- 
ganization (herein called CWEPE—N), seeks to represent only those employees 
on engineering and scientific jobs who truly possess the four necessary attri- 
butes of professionality painstakingly delineated in secton 2 (12) (a).™ 





2CWEPE_N was originally certified in 1951 as collective bargaining representative in a 
unit of professional engineers and scientists employed at the multiplant location of Western 
Electric. Since that date the company has infiltrated into the bargaining unit employees 
who do not meet the professional standards set forth in the act. The present proceeding 
was brought in order to eliminate from a preexisting bargaining unit those employees whom 
the company has insisted were in the bargaining unit through not fulfilling the statutory 
definition. 
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Western Electric agrees that a unit of purely professional engineers and scien- 
tists is appropriate. However, Western Electric differs very substantially from 
CWEPE—N in its view as to what constitutes a professional employee within 
the meaning of the act. 

Western Electric maintains that an employee is professional if the job he is 
engaged in is intellectual, discretionary, and nonstandardizable in nature. It 
is not necessary under section 2 (12), Western Electric asserts, for the same 
employee to be required to apply advanced knowledge of an engineering or 
scientific nature. It is sufficient under the act that in the judgment of the 
company’s supervisory staff the employee or employees in question are per- 
forming the work properly. When the company by exercise of supervisory 
judgment has pronounced that employees are performing tasks termed “pro- 
fessional,” there is no need for futher administrative inquiry as to whether 
oa employees in fact are applying advanced knowledge in carrying out these 
tasks. 

Take our word for it, the company tells the Board, even though these em- 
ployees may have no college training and very few years of engineering experi- 
ence, they must be “professional,” since we, the company, say they are doing a 
“professional” job. In essence, the company would read out of the statute the 
“knowledge of an advanced type” requirement as contained in 2 (12) (a) (iv) 
and substitute therefor the subjective judgment of company supervision. 

In the proceedings now underway CWEPE-N has met Western Electric's at- 
tempts to undermine the act’s definition of “professional employee” by taking 
the firm position that only employees whose job duties require them to exhibit 
and apply all four characteristics of section 2 (12) (a) can be said to be pro- 
fessional under the meaning of the act. A professional engineer, the Council 
states, is one who is engaged in tasks intellectual, discretionary, nonstandard- 
izable, and necessitating the application of engineering knowledge obtained 
either through acquisition of a technical degree of equivalent years of responsi- 
ble engineering experience. 

When you look at the tasks performed by a nonprofessional engineering asso- 
ciate at Western Electric, CWEPE-N asserts, you will find that though out- 
wardly these tasks appear to be intellectual, discretionary, and nonstandard- 
izable, in substance they are markedly different from the tasks of the profes- 
sional engineer. The latter will be found to be fulfilling job duties far more in- 
tellectual, discretionary, and nonstandardizable precisely because the fourth 
and indispensable statutory element is also present; i. e., the professional as 
distinguished from the nonprofessional carries out his job by being equipped 
to utilize and actually utilizes engineering “knowledge of an advanced type.” 

In order to demonstrate that professional engineers and scientists both possess 
and apply engineering “knowledge of an advanced type’ on jobs CWEPE-N 
regards as professional and therefore to be included in the bargaining unit, 
CWEPE-N sought to introduce in evidence certain relevant statistical data. 
These studies exhibited a great concentration of employees with engineering de- 
grees or with long years of responsible engineering experience among the engi- 
neering and scientific personnel sought to be included in the bargaining unit by 
CWEPE-N as professional employees. Western Electric objected to the inclusion 
of such evidence taking the position outlined above that subjective supervisory 
judgment alone rather than Board evaluation upon a proper record would suffice 
to determine the issue of professionality. 

In other words, the company asked the Board to rubber stamp the company’s 
arbitrary and capricious rewriting of section 2 (12) (a) as the law of the case. 
In this connection, the company also objected to testimony by CWEPE-N wit- 
nesses describing the particular engineering “knowledge of advanced type” that 
they, as professional engineers, were required to apply in executing their job 
duties. 

The Board’s hearing officer sustained the objections of counsel for the com- 
pany thereby preventing CWEPE-N from properly developing a record which 
would provide the necessary evidence to lawfully separate the professional from 
the nonprofessional employees. The ruling of the hearing officer reflects an 
intent on the part of the Board to adopt the company’s view that the cloth 
of section 2 (12) (a) of the act may be cut in abbreviated fashion to suit the 
subjective dictates of Western Electric. We had thought section 2 (12) means 
what it says and says what it means. We had regarded section 2 (12) and 
the companion 9 (b) (1) as the birthright of those engineers and scientists in 
American industry who seek to accomplish through collective bargaining in 
organizations of their own choosing the advancement of professional standards. 


eR 


EE 


ecm s o> 


0! 


I 
€ 
1 
( 


a— =. wee 





om. 
lin 


ry 


m- 
ri- 


he 
v) 


ng 
bit 
ro- 
cil 
rd- 


'si- 


ym- 
ich 


an 
oth 
the 
ans 
ind 
_ in 

in 


a ne ee 


pn ee ae ee Ter ES Soret nim ene erent ee 


ARE YR ET RETO 


- nn erneeee 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1465 


Our recent experience with the administration of the professional provisions 
of the act in the hands of the NLRB suggests that the clear and unambiguous 
will of Congress as enacted in so plainly stated a fashion as section 2 (12) 
and 9 (b) (1), can be wiped out by administrative fiat. 


STATEMENT OF THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS 


The International Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America wishes to incorporate the following statement into the ree- 
ord of the Subcommittee on Labor of the Senate Committee on Labor and Public 
Welfare, setting forth its views on legislation now being considered by this 
committee. 

This statement is offered in a constructive spirit, and we hope and urge that 
it will be taken at face value as an objective evaluation of the role of labor 
unions in our society, and their relation to the legislation under consideration. 

Labor unions are free, voluntary associations, whose rights stem from the 
individual members, and not from the state. These rights—free assemblage, free 
speech, free press, self-determination—may be implemented and strengthened 
by legislation, but in a democratic society, they may not be taken away by 
legislation. 

The corporation differs basically from the voluntary association, in that it is 
a creature of the state and derives its powers from the state. The voluntary 
association derives it powers from the membership and exists independently of 
the state. 

The principle of democracy is self-government. The principle of democratic 
trade unions, therefore, also is self-government. 

In much of the proposed legislation introduced in Congress, Government regu- 
lation would encroach upon and interfere with the internal operations of these 
free, voluntary labor associations. If these proposals were to become law, a 
free labor movement would cease to exist. 

The erroneous premise that Government may begin to regulate the affairs of 
free, voluntary associations should cause great concern to all Americans, 
whether they are members of a labor union, a church, a fraternal society, or a 
political party. 

We do not regard ourselves as above the law. But the proposals being con- 
sidered by this committee are being made with scant regard for the fact that 
unions, as voluntary, unincorporated organizations, are subject to the common- 
law courts of the various States. 

The law of the land is not made up solely of Federal statutes. Officers of 
unions have legal fiduciary responsibilities under the common law which can 
be enforced in all courts of the land. Members of unions have legal rights which 
can be and are the subject of extensive litigation in the courts, which have 
established strict standards of due process in union disciplinary proceedings 
affecting those rights. 

There is, in brief, an extensive body of law which has been developed on 
unions as unincorporated associations—on such matters as union discipline, 
trusteeships, and election of union officers—all matters covered by various bills 
under consideration. 

The constitution of these voluntary associations, freely devised and adopted 
by the members of the labor organizations, also provide clearly defined govern- 
ment—in this case, rightly, self-determined government. For example, the con- 
stitution of the International Brotherhood of Teamsters, adopted at its conven- 
tion last October, clearly provides for secret-ballot elections of local union ofti- 
cers; Secret ballot on strike votes, requiring two-thirds majority; 2-year limit 
on trusteeships ; and clear provisions on union discipline. The adoption of such 
provisions clearly indicates the sense of responsibility and the capability of 
these free labor organizations to meet their own problems, and to remain free 
by eliminating any claim of necessity for Federal regulation over the internal 
affairs of such organizations. 

Beyond the question of Federal regulation and hence restriction of the con- 
cept of internal democracy, many of these proposed bills are aimed solely at 
rendering labor unions ineffective by imposing hopeless requirements and sanc- 
tions upon them. 

Trade unions were first formed in a free society by the workers themselves, 
without Government aid or assistance. Those who would like to see our free- 
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doms disappear have fostered the mistaken notion that these freedoms were 
first conferred by the Wagner Act in 1935, and may be conditioned or qualified 
or even taken away by the Congress, just as a corporate charter may be taken 
away by the state. Once this idea is accepted, then it is a short step to full 
control over all union affairs. 

Exactly this type of thinking, namely, that the union, like a public corpora- 
tion, is the child of the state, has guided many of legislative proposals before 
this committee. Many of these bills would place all labor unions under most 
detailed surveys by the Secretary of Labor, for example (S. 3097, sec. 102 (b) 
(1)): 

“Every labor organization shall file * * * with the Secretary of Labor * * * 
and shall report annually thereafter in writing to the Secretary * * * 

“(1) Copies of the constitution and bylaws of the labor organization and of 
every amendment to them, and of every separate rule, resolution, minute, or 
other official document which governs membership in the organization, internal 
rights and responsibilities of members, or responsibilities of the organization of 
its officers to members.” [Emphasis added. | 

Filing the constitution and bylaws is, of course, an old requirement of the 
Taft-Hartley Act. But what does this new requirement mean? What does it 
include? Its practical effect would be to require mass filing on a wholesale 
basis. The threat of losing the union’s Federal income-tax exemption, as this 
bill provides, would unquestionably guarantee this type of reaction to so sweep- 
ing a requirement. 

In the face of the inexact language of this provision, no union officer would 
bother to separate the wheat from the chaff—of dividing the minutes of every 
minute into those for filing and those not for filing. 

There are more than 80,000 local unions. Even assuming only 1 meeting a 
month (individual local unions have as many as 100 meetings every month) 
would represent 960,000 filings a year on minutes alone, which the Department 
of Labor would receive. 

It is difficult to see how impractical proposals such as this would promote 
democracy in unions. Along with other proposals in this and other bills under 
consideration, such requirements have the destructive effect of harassing and 
weakening the labor movement and diverting its attention from its historic 
objective: Protecting and advancing the wages, hours, and conditions of em- 
ployment of American workers. 

A union devoting the majority of its time to disentangling bureaucratic red 
tape imposed by complex regulatory machinery will have little time or resources 
left to its legitimate functions of representing the worker in collective bargain- 
ing. A union spending most of its funds for lawyers and accountants to fill out 
statements and amended statements, to appear at hearings on noncompliance, 
for example, would have little money left in the strike fund in the event eco- 
nomic sanctions were needed in a test of strength with the employer. 

Democracy and democratic organization in labor unions is manifest in many, 
many ways. Yet some of the bills before this committee would reduce the truly 
democratic structures of many of our unions into a single mold, into a particular 
form of procedure, reflecting the particular bent of the author of the bill. Some 
favor elections, others referendums. Both procedures are democratic; yet one 
would have to be discarded or changed, depending on the passage of a particular 
bill. 

Unions have developed their constitutions over long periods of time, tempered 
by their experiences, their size, their occupational composition. These would 
be radically changed by some of these bills into a single pattern of union struc- 
ture and government—all in the name of democracy. We assert that such 
action is inconsistent with the concept of a free, democratic society. 

We do not believe that any legislation which establishes rigid procedures gov- 
erning the conduct of internal affairs is in the democratic tradition. For exam- 
ple, we do not believe that the procedures to be followed in deciding the terms 
of a contract, or in approving or rejecting a contract, or in nominating or voting 
for officers, are the proper subject of Government regulation. 

We assert this notwithstanding the fact that we are firm believers in rank- 
and-file determination of union affairs. But we oppose the concept of a labor 
union as a creature of the state. The state cannot properly establish such 
details as the amount of initiation fee, the number of membership meetings a 
year, the manner in which salaries of officers shall be approved, the tenure of 
office, the manner in which dues may be increased, the publication of union 
membership lists, etc. 
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It is reprehensible to a free and voluntary association to be forced to comply 
in matters which have always been for the individual members to vote upon. 

If we concede to Government the right to control the internal affairs of a 
trade union, then we must concede it the right to contro] the internal affairs of 
all organizations—in business, in industry, in the professions, in fraternities, in 
churches—in every organization where decisions are made and elections are held. 

This concept would mean the end of the free trade union movement and the 
end of the free-enterprise system. Loss of economic freedom inevitably leads 
to the loss of political and social freedom. 

We firmly believe that one of the underlying principles of a political democ- 
racy is that governmental control of individual citizens and of private organ- 
izations should be limited to the greatest practical extent. Democracy cannot 
be achieved by Government fiat. In trade unions, as in any other organization, 
democracy cannot be imposed ; it must grow from within. 

Many of these proposals single out labor unions as institutions apart from the 
fabric of our economic system, and spell out regulations which have no counter- 
part anywhere. The network of restrictions on union action, the requirements 
of advance notice, filing, approval, etc., all serve to create a rigidity of action 
which impairs the union’s strength and orderly functioning. Organizations re- 
quire a certain fluidity of action and decision, and independence, to cope with 
day-to-day decisions and problems effectively. Yet the restrictions contained in 
these bills serve to hobble only one party in the labor-management relationship, 
leaving the union vulnerable and exposed. 

Why have labor unions been singled out for “special” legislation? We think 
the answer lies in the fact that the labor movement has made great progress 
over the past 25 years—too much progress to satisfy that small, but vocal, 
group of economic reactionaries who yearn for the old days when workers could 
not speak through the voice of their own organization—the trade union. 

These prophets of the past know better than to attempt a frontal attack on 
the principle of collective bargaining. That is too well accepted and established 
in the public mind. Instead they are making a flanking attack against the only 
instrument which can effectuate that principle. They are attempting to de- 
stroy the faith of the general public, and of the rank-and-file union membership, 
in the leadership of the American labor movement. 

The real motivation behind some of these bills may be seen in the severe 
penalties proposed for noncompliance. Under the Knowland bill, noncompliance 
will result in losing the antitrust exemptions under the Clayton Act. Under 
the McClellan bill, labor will also lose the protection of the Wagner and Taft- 
Hartley laws, as well as the Norris-La Guardia Act. Under all of these bills, 
labor would lose its tax-exempt status. Violation by a registrant could result 
in 5 years in jail and/or a $10,000 fine. 

Under the McClellan bill, the mere commencement of proceedings for non- 
compliance is sufficient to decertify the union, in effect, as the exclusive bargain- 
ing agent. Can you visualize the havoc this would create in promoting industrial 
instability? What a temptation it would provide for an antiunion employer to 
pressure the administration in power to have the Labor Secretary commence 
such proceedings on his own motion. If one public official is given the power 
to confiscate a union’s treasury for the year by removing tax-exemption privi- 
leges, if he can remove certification, if he can invoke the antitrust laws under 
certain circumstances, he would have the power of life and death over labor 
unions. 

Yet, to achieve strict compliance with this type of bill, we would have to create 
a new master: The lawyer, the accountant, the technician, the Government 
bureaucrat. Is this the choice labor must face: Bureaucratic controls or 
destruction ? 

A desire to weaken unions, to render them ineffective, is disguised under 
legislative proposals, some of which may appear reasonable on the surface. 
Taken together, they contain in their total sum, a delayed time bomb for the 
liberties of all the American people. 

Let us examine and consider some of these legislative proposals and their 
significance for a free labor movement. 


PENALTIES 
Civil and criminal penalties and sanctions are specified for violations which 


go far beyond the bounds of equity and justice. S. 3068 (sec. 412 (a)), for 
example, outlines many circumstances where a labor organization would be de- 
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prived of the benetits of the National Labor Relations Act and the Federal 
income tax exemption and the Clayton Act exemption from the antitrust laws 
and the Norris-La Guardia Act. 

It would seem fairly clear that labor organizations which become subject to 
the sanctions and penalties of the Knowland bill could not be expected to con- 
tinue in growth or importance. For violation of any of the provisions, which 
represent large-scale intervention of Federal Government into the internal af- 
fairs of trade unions, a quadruple penalty is applied—loss of income ixx exemp- 
tion, application of antitrust laws, loss of Wagner Act rights, loss of protection 
against Government by injunction.. I would earnestly question whether these 
excessive sanctions are fitting and proper to the objective to be achieved. 

A misstep by a union or its officers, in violation of the provisions and pro- 
cedures of S. 3068, would cause the collapse of the entire legal foundations of 
the labor movement, upon which the economic structure of labor is solidly 
based. 

In this connection, it may be well to note the rather obvious fact that union 
officers are not lawyers, that many local unions are administered by working 
employees and that the field of labor law is quite intricate and complex. 

In this set of facts, the bill requires the union official to risk not only indi- 
vidual penalty for himself, but also the loss of the fundamental protection of 
law for the labor organization he serves. 

Under the guise of trying to protect the individual rights of workers, many 
of these proposals actually lay the foundation for the destruction of the work- 
er’s Own organization—the trade union. 

If this can happen to the unincorporated association known as a union, it can 
also happen to every other unincorporated organization. The founders of this 
country never contempiated that Government should have the right to deprive 
these organizations of the right to govern themselves, nor did they intend that 
their rights should be invaded by Government interference. 


FILING AND DISCLOSURE 


A number of bills require the filing of a union’s financial status, in considerable 
detail. The general public may be led to believe that no union discloses its 
finances. This is far from true. 

Any labor organization exempt from income tax under sections 501 (c) (5) 
of the Internal Revenue Code is required to file an annual information return 
with the Internal Revenue Service by virtue of the provisions of section 6033 (a) 
of such code. The form prescribed for such return, known as No. 990, is lengthy 
and detailed. The union officer signing such return does so under penalties of 
perjury. 

In addition, any union desiring to avail itself of the facilities of the National 
Labor Relations Board must, in accordance with provisions of section 9 (f) 
and (g) of the Taft-Hartley Act, file with the Secretary of Labor a financial 
report which includes much information that is not required by the Internal 
Revenue Service. Any false statement contained in such report to the Secre- 
tary of Labor would subject the appropriate parties to the severe penalties of 
the False Information Act. 

Sections 9 (f) and (g) of the Taft-Hartley Act also require that a copy of the 
financial statement filed with the Secretary of Labor be furnished to each in- 
dividual member of the labor organization issuing such statement. 

Congress, therefore, has already placed special added requirements upon 
trade unions which have not been placed upon similar organizations. And yet 
new and even more burdensome laws are proposed. 

Not only are severe criminal penalties imposed for failure to file, but also if 
officers filing these reports omit specified information. Here the basis for 
criminal liability is extended into a broad and vague defirition which could trap 
the inexperienced and unsophisticated officer of a small local union. 

The proposals for comprehensive reporting and certification of financial trans- 
actions constitute class legislation. They apply only to labor organizations, and 
not equally to all fraternal, business and professional organizations. 

Additional burdensome laws will serve further to complicate the operations 
of labor unions beyond the requirements of the present laws. 


REPORTING WELFARE FUNDS 


There may be valid reasons for disclosure of the financial affairs of welfare 
funds. If such legislation is deemed appropriate and desirable, we believe that 
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it should apply equally to all health and welfare funds, whether administered 
by unions, by employers, or jointly. 

There is no logic in the proposition that, if disclosure is good for collectively 
bargained union-employer plans, it is bad for unilateral employer plans. This 
is discriminatory. 

There is precedent for applying regulation to welfare funds established uni- 
laterally by the employer. Among the 6 States which currently regulate wel- 
fare funds, 2 (Washington and Massachusetts) regulate unilateral employer 
welfare funds as well as welfare funds established or administered jointly by 
employers and unions. 


TRUSTEESHIPS 


A number of the bills set up detailed regulations governing the receivership of 
trusteeship relations between the international union and its locals. These 
regulations are presumably designed to protect local unions from arbitrary 
actions and control by the international union. 

The individual union members not only benefit from their international union, 
but by terms of its constitution they also have duties and responsibilities to it. 
Any roadblocks interposed by legislation, such as is provided in some of these 
bills, would impede our ability, for example, to prevent wildcat strikes or other 
violations of collective bargaining contracts, even though we may be liable for 
damages in a court of law when such violations occur. 

Some of the legislative proposals dealing with trusteeships would inhibit or 
prohibit unions from taking corrective action in situations which properly war- 
rant intervention by the international union. It would permit local unions to 
ignore the constitution of the international union, and render the international 
virtually powerless to correct the situation. 

Any proposal which prohibited or restricted the right of an international union 
to suspend locals for improper conduct—for a period long enough to correct the 
abuses leading to suspension—would only weaken the overall organizational 
structure of the trade-union movement. 

We know, from our day-to-day experience, that a union’s institutional sur- 
vival depends to a large extent upon the control it is able to exert, not only 
over the activities of its members in the pursuit of their responsibilities, but of 
its local unions. The legislative proposals here under consideration are directed 
at the union’s survival. 

They represent encroachment into the relationship between an organization 
and its affiliated subordinate bodies. 

Court remedies are presently available in cases of abuse. 

Bills setting a 1-year limit on trusteeships are too inflexible for many rea- 
sons. More time may be needed to weed out corrupt leadership, if that is the 
case; new potential leadership may not be forthcoming; the situation which 
gave rise to trusteeship may require a longer period for correction. 

Free, voluntary organizations such as labor unions have demonstrated their 
ability to deal capably with this matter. Our international union has adopted 
a constitutional provision limiting trusteeships to a 2-year period, other than 
exceptional cases. And our union has taken voluntary action to remove more 
than 60 percent of our trusteeship locals from international union supervision. 
Today, only 51,000 members, out of a total of 1,500,000, are in locals placed 
under trusteeship, and these for good and proper reasons. 


UNION ELECTIONS 


Many of the bills contain bills of particulars regarding union elections—that 
they be held by secret ballot, that they be held at least once every 4 years, ete. 

Aside from the fact that many unions, including our own, require secret-ballot 
elections in local unions, the Senate, if it were to legislate this method for all 
union elections, would be casting doubt upon its own voting procedure on leg- 
islation—i. e., by rolleall vote. 

The fiuest American democratic tradition—as exemplified by the New England 
town hall meetings—called for open show of hands in voting on issues. 

The 4-year frequency of elections requirement would necessitate amendments 
to the constitutions of a number of unions, where the term of office is more than 
4 years. 

Several of the bills have involved procedures, one of them requiring a 
referendum rather than a convention for selecting international union officers. 
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In probably no other instance is there a clearer indication of Government 
interference in the internal affairs of a private organization. Self-government 
is voided, self-determination is banished—all in the name of union democracy, 

Such detailed regulation of internal union processes has another effect which 
destroys the union’s cohesiveness as an independent, self-governing voluntary 
organization and, therefore, its effectiveness. 

Practically speaking, the referendum is not an efficient, or for that matter, 
necessarily a democratic method of operating a union or any other organization. 
Minority groups could tie up the union through demands for popular votes or 
referendums on any and all programs. To substitute popular vote or referendum 
action for a meeting does not necessarily provide opportunity for discussion, 
debate, etc., which are supposed to be the essence of democracy. 

Frequently, voters in an election are delegates from or representatives of 
local unions or similar constituent bodies, which have elected such delegates 
to cast the vote of the membership. Frequently, the delegates are instructed 
by the membership of their locals as to how they should vote. Whether so 
instructed or not, such delegates are, or should be, responsible to their con- 
stituencies. Yet there are proposals in these various bills which would make 
it an unfair labor practice to record the votes of such delegates and thus 
make them accountable to their constituencies. 

Certainly, the people of the United States would not like it if the Congress 
were to adopt a universal secret ballot procedure. The entire effort of the 
procedural rules of the Congress is to make Congress accountable to the will 
of the people and to provide for publication of the votes cast by the individual 
Representatives and Senators on particular issues. 
considerations do not apply to labor union elections. 

The Knowland bill (S. 3068) subjects the decisions of officers and governing 
bodies of unions to a referendum election by the NLRB on petition of 15 
percent of the members of a union. This means that each and every decision 
of the officers or governing body of the union, except for minor limitations, 
could be made the subject of a Government referendum election at least once. 

We venture to suggest that there is a difference between pure democracy 
and representative democracy ; between democracy that works and is effective, 
and anarchy. 

The Knowland bill, through these requirements, would weaken the represent-- 
ative system in unions as to make them unable to maintain their existence. 

Again, with respect to the Knowland bill, how responsible could a union 
officer or representative be, if in addition to having his policies open to factional 
disruption, his specified tenure of office could be rendered uncertain by annual 
recall elections, provided for in section 403 (a) of S. 3068? 


I do not see why the same 


STRIKE VOTE PROPOSALS 


This type of proposal presupposes that labor officials call strikes at their 
own whim or caprice, without consulting their membership. The facts are 
to the contrary. Most unions today including ours, provide in their local and 
international constitutions that there shall be a vote prior to a strike. 

This proposal ignores the 92.7 percent favorable choice of employees for 
unions in the discarded union shop ballots. It also overlooks the fact that 
workers in Smith-Connally elections between 1944-46 voted by overwhelming 
majorities to authorize strikes. These strike ballots cost the 
millions of dollars. 

*atently this is legislation of a restrictive and punitive nature. A strike 
also can seriously affect the profits of the employer. Would the proponents of 
strike votes require that stockholders vote by secret ballot under Government 
auspices as to whether the employer should risk a strike or accept the union’s 
demands? 

S. 3068 spells out severe penalties and sanctions if a strike occurs without a 
specified 30-day notice, or contrary to a negative strike vote. These excessive 
penalties will tend to encourage union officials to send such strike notices as a 
protection against the possibility that a strike may become necessary. In 
many cases today, collective bargaining negotiations take place in an atmos- 
phere of mutual trust, without threats of strikes or lockouts. The bill would 
tend to destroy this atmosphere, by encouraging a notice to strike. 
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ORGANIZATIONAL PICKETING 


Not too long ago, picketing was considered constitutionally protected as free 
speech if the picketing was carried on in a peaceful manner. Picketing has 
long been recognized as a form of economic action often necessary for the 
yunion’s survival and preservation of its wage standards. 

A number of the proposed bills bar organizational and recognition picketing, 
however peaceful and heretofore lawful. 

If the right to engage in picketing by a minority union is to be proscribed by 
Federal law, then unions will no longer have the economic means to preserve 
the standards of wages which exist in union shops. This principle was recog- 
nized as long ago as 1921 by Chief Justice Taft when he stated in the American 
Steel Foundries case: 

“To render this combination at all effective, employees must make their com- 
bination extend beyond one shop. It is helpful to have as many as may be in 
the same trade in the same community united, because in the competition 
between employers they are bound to be affected by the standard of wages of 
their trade in the neighborhood. Therefore, they may use all lawful propa- 
ganda to enlarge their membership and especially among those whose labor at 
lower wages will injure their whole guild. It is impossible to hold such per- 
suasion and propaganda without more, to be without excuse and malicious.” 

The proscription of organization and recognition picketing, however peaceful, 
strikes at the very foundations of trade union economic strength. 

One of the bills (S. 3099, see. 4 (7) (D)) restricts and provides for enjoining 
organizational picketing “where such picketing has been engaged in for a 
reasonable period of time and at the expiration of such period an election under 
section 9 (c) (of the Taft-Hartley Act) has not been conducted.” Truckdrivers 
are among the first of the crafts to be employed on a construction project. 
This committee is well aware of the fact that it has not been found feasible to 
hold representation elections in the construction industry. Recognition of this 
fact is evidenced by the number of bills currently before this committee which 
would waive the necessity for such elections in the building trades. Because 
of the prtctical difficulties in holding elections in this industry, our union (and 
other building trades unions) would be especially hobbled by this section of 
8. 3099, since it would not be possible to determine employees’ interest in organi- 
zation either through an election or by means of an educational campaign 
through peaceful picketing. 

The same impediments to union organization, especially in building construc- 
tion is found in the proposed section 8 (b) (7) of S. 3047, which requires 
written approval by 3314 percent of the employees in the unit involved, in order 
to “engage in picketing.” 

The bills dealing with organizational and recognition picketing would outlaw 
traditional “free speech” rights employed by the labor unions since the birth of 
the labor movement in the United States. These bills would ban the union’s 
right to appeal to its neighbors and friends and the general public not to patron- 
ize an employer who is undermining the wages and conditions of its members: 
the right to appeal to employers who pay decent wages and conditions to protect 
themselves; the right to engage in organizational picketing, the right to engage 
in direct protest picketing, and the right to picket primarily for recognition in 
an area where the union represents the overwhelming majority of employees. 


DENYING INCOME TAX EXEMPTION TO UNIONS 


This is class legislation with a vengeance. No other nonprofit organization 
has to comply with as detailed regulation as these bills specify for unions nor 
are such drastic penalties stipulated. 

Moreover, as a matter of fundamental justice, this violates the basic principle 
of jurisprudence that the punishment must fit the crime. Failure to file a re- 
port, for example, could exact a financial penalty all out of proportion. 

Many of these bills have as their avowed aim the protection or enlargement 
of union members’ democratic rights. Congress ought seriously to consider 
whether this type of penalty has any remote connection with this objective. If 
it succeeds in weakening the union, the members’ rights, and their ability to 
have an effective organization operating in their own behalf is diminished 
markedly. 
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DENYING NLRB BIGHTS AND PRIVILEGES TO UNIONS 


Several bills would foreclose use of the NLRB either for representation or un- 
fair labor practice cases in the event of violation of specific filing and other 
requirements. 

In these bills which are presumably designed to benefit the membership of 
trade unions, it is they who are primarily adversely affected by this type of 
remedy. The rights of the National Labor Relations Act are designed for em- 
ployees, acting through their representatives. Yet it is they who are shut off. 


VOTING RIGHTS OF ECONOMIC STRIKERS 


To deprive workers out on strike for economic reasons of the right to work 
on a representation issue is union busting. The act should be amended to per- 
mit economic strikers to vote. Strikebreakers or scabs should be denied the right 
to vote. 

We favor repeal of section 9 (c) (3) of the Taft-Hartley Act, which states 
that “Employees on strike who are not entitled to reinstatement shall not be 
eligible to vote.” Here, we believe, is the place for genuine concern about the 
right to work or the right to a job. 

Section 9 (c) (3) is a choice weapon to crush a union. All an employer has 
to do is reject the union’s contract demands—no matter how large or how little— 
and force a strike. He then hires strikebreakers and applies to the National 
Labor Relations Board for a decertification election. 

Since the only ones eligible to vote, under section 9 (c) (3) are the strike- 
breakers, the employer can feel pretty certain of the outcome. It’s as simple 
as all that. 

RIGHT TO WORK 


S. 3001 (Goldwater) would have the effect of establishing a national right-to- 
work law abolishing all forms of union security. 

It is not necessary upon this occasion to repeat the well-known arguments 
against the so-called right-to-work laws in the States, which are equally appli- 
cable to the proposed Federal right-to-work law. 

Since S. 3001 is intended to amend the Taft-Hartley Act, however, it may be 
well to point out that the bill is intended to repeal the union-security provisions 
of the existing Federal law which the late Senator Robert A. Taft accepted and 
voted for. The proposed national right-to-work law is based largely upon 
contentions with respect to individual liberty and freedom. Such principles do 
not change. They were the same in 1947 as in 1958. 

If Senator Taft was able to reconcile the principles of individual liberty and 
freedom with the union-security provisions of the Taft-Hartley Act in 1947, 
should persons opposed to this and comparable bills be accused of yielding to 
expediency for doing the same in 1958? 


RIGHT TO WORK (SEC. 14B) 


Amendments to Railway Labor Act, which permitted union-security agree- 
ments in the railroad industry specifically provided that the Federal rules in 
respect to union security should prevail over State law. Teamsters are also in 
interstate commerce but are subject to a variety of conflicting and more restric- 
tive laws in the various States. 

Section 14 (b) should be repealed. It is completely unprincipled. Other sec- 
tions of Taft-Hartley seek to encourage utilization of State mediation boards 
and State laws where they comply with the requirements of Taft-Hartley. Only 
in the case of section 14 (b) do we have a concession permitting more restrictive 
State union-security laws to prevail over the union-shop provisions of Taft- 
Hartley. 

Wherever a union improves, terms of employment of employees in the bargain- 
ing unit benefit. Because of the requirements in the law that the bargaining 
representative give benefits without discrimination because of union member- 
ship or lack of it, the legal impediment of section 14 (b) is obviously punitive. 
While one need not join a cooperative health group, one also does not receive 
its benefits. Under the law, a worker may refuse to join a union but yet must 
receive benefits from the union’s health fund. The “free rider” sop in Taft- 
Hartley is debasing. 
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STATEMENT OF THE NATIONAL ASSOCIATION OF HOME BUILDERS 
BY NELS G. SEVERIN, PRESIDENT 


The National Association of Home Builders is a trade association represent- 
ing over 40,000 members in the United States through its 304 local affiliated home 
puilders associations. This association estimates that NAHB builder members 
produce more than 90 percent of the single family homes constructed each year 
in this country. This industry has constructed over 12 million single family 
homes since the termination of World War II. 

In completing this large volume of construction, the home-building industry 
has been responsible for the employment of many hundreds of thousands of build- 
ing tradesmen each year. We estimate that at least 1 man-year of on-site labor 
and approximately 1144 man-years of off-site labor is required in the construction 
of a single unit each year. Thus, in the past year of 1957 the construction of 
1 million single family homes produced by the home-building industry has meant 
that more than 1 million men were engaged in on-site labor in the construetion 
of these homes and 114 million in off-site labor. This volume of construction 
amounted to 36 percent of the total of all new construction accounted for dur- 
ing the year. All other types of public and private building construction ac- 
counted for only 29 percent of the total; public-utilities construction accounted 
for only 12 percent; highways accounted for only 10 percent; and all other types 
of new construction accounted for only 12 percent of the total. 

These figures, moreover, cover only new construction. In addition to the $17 
billion spent on new home building last year, there was more than $7 billion 
spent in the home fix-up market. 


THE HOME-BUILDING SEGMENT OF CONSTRUCTION 


As indicated above, the home-building industry is the largest single segment 
in the construction industry and thus the largest single employer of manpower 
in this industry. The typical home builder, however, is a small-business man, 
for we have estimated that over 80 percent of our builder members build 50 
homes a year or less, thus accounting for an average work force of 50 men or 
less for on-site labor. The conclusion to be drawn from this picture, therefore, 
is that the largest single segment of the construction industry is composed of a 
large group of small volume employers. 

Most of the homes built each year are constructed under collective-bargaining 
agreements in existence between the local home-builder association and the 
building-trades unions. In all areas of the country where collective-bargaining 
agreements exist between home builders and the building trades they are the 
products of multiemployer association bargaining with the appropriate building 
trade or building trades council. It rarely is the case that a home builder negoti- 
ates an individual contract with a building trades union for the wages, hours, and 
working conditions of his employees. 

The labor-relations problems in the home-building industry, therefore, are 
those involved in multiemployer association bargaining on a local basis by the 
home-builders association composed of a large number of small volume builders 
in the construction industry. Because of the nature of the home builders’ opera- 
tions, therefore, we would like to comment upon several recommendations for 
labor legislation revision pending before this committee which vitally affect the 
home-building industry and the home builder as an individual employer. 

It is the policy of the National Association of Home Builders to assist its 
members in developing sound relationships with their employees. In general, 
it has been our policy to help our members develop a fair and reasonable relation- 
ship with labor organizations as well as with individual employees in meeting the 
constant stream of problems that are presented in a dynamic industry such as 
ours. Building operations are affected by many conditions totally unrelated, but 
any combination of which vitally affects the ability of the builder to meet the 
housing demands of this country. These diverse factors include climate, finance 
conditions, material supplies, transportation policies, general economic conditions 
in the country, and, of course, labor relations. These various factors are in 
constant evolution and the shifting or any combination of these factors con- 
tinually affects home-building operations. 

It is important to this industry, therefore, that a proper balance be maintained 
in the labor-relations field and in the policies of the Federal Government in this 
field so that the industry itself may move ahead to produce the housing that 
is so vitally needed in this country. It is with this principle in mind that we 
address ourselves to the legislation pending before this committee. 
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CONSTRUCTION ADVISORY COMMITTEE 


In the fall of 1956 Secretary of Labor Mitchell appointed a special Construction 
Advisory Committee of construction and building trade union representatives 
to consider changes in the Taft-Hartley Act as it applies to the construction 
industry. 

This committee held a number of meetings from November 28, 1956, to February 
5, 1957. It produced three recommendations, which are noted below. The greatest 
significance of this committee, however, lies in the central problems which were 
unable to be resolved in any recommendation whatsoever. These problems were 
centered principally on secondary boycotts in the construction industry. 


POSITION OF CONSTRUCTION EMPLOYERS ON THE COM MITTEE 


At the first meeting of the Construction Advisory Committee the employers 
unanimously presented to the committee the following points of agreement 
reached by them. 

1. Apprenticeship contributions.—Section 302 (c) of the act should be amended 
to legalize contributions to joint trust funds set up to finance apprenticeship and 
training programs. 

2. Multiemployer bargaining.—The law should be clarified to recognize tne 
rights of employers to organize into multiemployer groups for collective bar- 
gaining so that such a multiemployer group has the same rights and privileges 
as an individual under the law to bargain collectively and take concerted 
action. 

3. Certification of collective bargaining agreements.—Certification of collec- 
tive bargaining agreements under certain conditions should be permitted where 
it is shown that the building trades union has been recognized by employers in 
a particular area for a substantial period of time. 

4. National joint board—There should be some method of strengthening the 
procedures for settlement of jurisdictional disputes by the national joint board, 

5. Health and welfare funds.—There should be some Federal regulation on 
health and welfare and pension trust funds providing for annual audit and dis- 
closure procedures. 

6. Negotiation during contract term.—There should be provisions in the act 
to make it clear that parties to collective bargaining agreements are not re 
quired to negotiate during its term unless the contract authorizes a reopening 
or both parties mutually consent to bargaining during the term. 

7. Restrictive practices.—BDmployers should have the unqualified right to judge 
the competency of their employees, the number required, the quantity of work 
performed, and that it should be made an unfair labor practice to interfere with 
this right. 

BUILDING TRADES UNIONS POSITION 


The position of the building trades unions in regard to revision of the Taft- 
Hartley Act was clearly outlined by their representatives, having been set 
forth in two bills introduced in the 84th Congress: S. 1269 and H. R. 4565. 

It was the Department’s position that Taft-Hartley should be revised to: 

1. Legalize the prehire contract. 

2. Amend the secondary boycott provisions of the act to eliminate the manda- 
tory injunction and make it discretionary. 

3. Permit picketing of all employers and employees at the construction site. 

4. Eliminate section 14 (b) of the act which permits States to enact laws 
restricting the union shop clause. 

5. Reduce the union shop clause from 30 days to 7 days for the construction 
industry. 

Some of these recommendations have been repeated in this session of Congress 
in S. 858, S. 3810 and §S. 3099. 


RECOMMENDATIONS OF THE CONSTRUCTION ADVISORY COMMITTEE 


As a result of the lengthy deliberations of this committee, the following three 
recommendations were unanimously made. 

1. Apprenticeship training.—The committee unanimously agreed that there 
is need for amending section 302 (c) of the Labor Management Relations Act 
to legalize contributions to jointly administered funds for the training of ap- 
prentices and mechanics. 
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Under a literal interpretation of section 302 (c) of the act, the only contribu- 
tions that may be made to fringe benefit funds are those limited to health and 
welfare or pension funds. 

For many years in the construction industry, employer and employee groups 
have jointly undertaken the instruction and training of young people inter- 
ested in learning a trade in this industry. It was felt by members of the Con- 
struction Advisory Committee that the Congress in enacting Taft-Hartley did 
not mean to exclude or make illegal this type of worthwhile activity. There- 
fore, all members of the committee unanimously agreed to support such an 
amendment. 

2. Multiemployer bargaining.—That an Association or other multiemployer 
groups should have the same rights and privileges as an individual in the area 
of labor-management relations. 

Although the NLRB has recognized multiemployer units for collective bar- 
gaining purposes, it is nowhere spelled out in the act. Recent court cases ™ 
have made this interpretation clear but at the time the committee met, the right 
of a multiemployer group to join together to bargain collectively and to take 
concerted action had only the authority of an administrative determination 
under the act. 

Inasmuch as almost all collective bargaining in the construction industry is 
conducted on behalf of employers by a multiemployer unit, specific recogni- 
tion in the act of such a unit was felt necessary by employer members of the 
committee. This has particular application where a contractor comes into an 
area for the first time and desires to engage in construction and join in multi- 
employer association that has already negotiated a collective bargaining agree- 
ment in that area without having to initiate a new contract. 

Another aspect of the multiemployer association problem, of course is the 
recognition of that group for collective bargaining purposes. Once such a group 
is formed for collective bargaining and has negotiated a contract, employers 
in the industry do not feel that the agreement negotiated should then be the sub- 
ject of individual negotiations forced on individual employers covered by that 
agreement. 

3. Certification without election—The committee recommended that the 
Labor Management Relations Act be amended to empower the National Labor 
Relations Board under certain circumstances to certify unions in the building 
and construction industry as exclusive bargaining agents for employees in ap- 
propriate bargaining units. 

The main objective of this recommendation was to provide some measure of 
recognition to the status of labor organizations in certain areas of the country 
where collective agreements have been negotiated by construction employer 
groups and building trades unions for a great number of years. 

In order to preserve the representation sections of the act, however, for most 
areas of the country which would not meet the limited criteria set forth for 
this type of recognition, certain strong conditions were set forth. These con- 
ditions are as follows: 

1. That there is a substantial history of collective bargaining between the 
building trades union or unions and the employer association involved. 

2. The recommendation also added a condition that the benefits should not 
apply where there is no history of a collective bargaining relationship between 
the petitioning employer and the labor organization prior to the current agree- 
ment. The committee did not feel that they should set up a new procedure to 
eliminate the representation sections of the act for the building and construc- 
tion industry, but only to provide a method of certification for building trades 
unions in those areas of the country where bargaining had been negotiated for 
a long period of time. 

3. The committee further stipulated that the procedure should not apply 
where an employee or group of employees or any individual or labor organiza- 
tion acting in their behalf alleges and the Board finds that a substantial num- 
ber of employees presently employed by the employer in the bargaining unit 
assert that the labor organization is not representative as defined in section 
9 (a). This stipulation provided a further safeguard to this new procedure. 
It would prevent an employer and a labor organization from attempting to use 
this new certification procedure in a situation where the labor organization 
was not truly representative, even though it may have fulfilled the other 
conditions. 


13 Buffalo Linen Supply Co., CA 2 (1956), 231 F,. 2d 110, 1957, 352 U. S. 818, 
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4. A further safeguard was added in the condition that the petition for 
certification must be joint by both employer and employee representatives and 
voluntary. Thus, even in those areas of the country where there had been a 
substantial history of collective bargaining, if both groups do not jointly agree 
to apply for such certification, then neither party unilaterally could use this 
new procedure. 

CRAFT AND INDUSTRIAL UNION PROBLEMS 


One of the principal problems involved in the building trades unions’ desire 
for certification by the National Labor Relations Board and also for secondary 
boycott revision is the continuing dispute between the building trades craft 
unions and the industrial unions. In spite of the fact that the AFL and CIO 
merged over 2 years ago, the jurisdiction problems between these 2 segments 
of the labor movement are still as critical as ever. In fact, many of the large 
AFL State federations have not yet merged with State CIO groups, and they 
have privately announced they do not intend to do so until this jurisdiction 
problem is ironed out. Several committees have been established by the AFL- 
CIO to resolve this problem, but even as late as last December this problem 
threatened to disrupt the entire AFL-CIO merger. 

According to the building trades unions, their membership has dropped over 
the past 10 years because industrial unions have negotiated clauses with in- 
dustrial plants in which there is an agreement that the industrial plant will 
not contract out any new construction work to outside contractors. Instead, 
this new construction work has increasingly been undertaken by industrial 
plants themselves by augmenting their industrial work force which performs 
construction work. 

The building trades feel that they would be able to meet this problem far 
better than they are equipped at the present time if they are able to obtain a 
certification from the National Labor Relations Board that they are the appro- 
priate collective bargaining agent for certain trades, and if certain types of 
picketing now outlawed by the secondary boycott sections of the act because 
they involve economic coercion of neutral persons are permitted. 

It is our opinion that this problem is one largely jurisdictional in nature 
which exists between the two different types of unions, one craft and the other 
industrial. It is a problem also of the scope of collective bargaining agree- 
ments that the industrial unions are negotiating with the employers with whom 
they are engaged in collective bargaining. 

This, of course, is a concern of the building trades unions and the contractors 
with whom they undertake this work. It is not a problem in the homebuilding 
industry, but the National Association of Home Builders’ representatives on the 
construction advisory committee supported the proposed certification with- 
out election proceeding in the interest of helping other groups in the industry 
meet this problem. It is now our understanding that the principel proponents 
of this recommendation no longer support it. 


SECONDARY BOYCOTT LEGISLATIVE REVISION 


The central problem running through all meetings of the construction advis- 
ory committee, and on which there was no agreement whatsoever, was the prob- 
lem of secondary boycott legislative revision. As indicated above, the building 
trades unions desired the secondary boycott provisions of the act to be revised 
substantially so as to allow all types of picketing at the construction site. It 
was, and still is, the position of the homebuilding industry that to allow sec- 
ondary boycotts at the construction site is to legalize a device for inducing eco- 
nomic pressure on neutral employers and employees through a labor disupute 
whether that labor dispute be for organizational purposes or for wages, hours, 
and working conditions arising under a collective bargaining agreement, that 
would create conditions which would produce far-reaching instability in the con- 
struction industry. Because of the nature of the construction industry, it is 
vitally important to create a basis for sound collective bargaining. To open 
the door to secondary boycotts would cause constant upheaval in collective 
bargaining and would destroy any balance which could achieve stability. 


COMMON SITE PROBLEMS 


The problem of secondary boycotts in our industry, of course, centers on the 
problems involved in picketing a construction site, since usually there is more 
than one employer doing work on a construction job at any one time. It is estab- 
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lished, of course, under the act that a union has the right to picket an employer 
with which it has a direct dispute. The problem becomes complicated, however, 
when employees of both the primary employer with whom the union has a dis- 
pute and the employees of neutral employers are working at the same construc- 
tion site. 

The problem arises in 1 of 3 types of cases, 2 of them organizational. 

1. It arises where a general contractor who operates under union conditions 
has let a subcontract on the construction job to a subcontractor whose em- 
ployees are not union members. A union may picket the construction site in 
order to organize the employees of the nonunion subcontractor. The question 
arises in this type of picket as to whether the picketing is primarily directed 
at the nonunion subcontractor or whether it is primarily directed at the general 
contractor or other subcontractors at the site in order to put economic pressure 
on them to force the nonunion subcontractor off the site unless he signs an 
agreement to hire only union employees. 

2. The second organizational problem occurs in the case where an industrial 
plant undertakes construction with its own industrial work force rather than 
contracting the work out to an outside contractor who uses building trades craft 
workers. 

We are unalterably opposed to revision of the secondary boycott sections of 
the act in order to accommodate the organizational purposes of the building 
trades unins in obtaining work now being performed by other unions or even 
by nonunion personnel employed by industrial plants in the alteration, repair, 
and construction in those industrial plants. It is our decided feeling that this 
problem is not one which must be accommodated by the secondary boycott 
sections of the act. 

In this regard it should be pointed out that so-called secondary boycott 
recognition strikes are now outlawed under Taft-Hartley. The second phase 
of the secondary boycott sections (sec. 8 (b) (4) (B)) forbids a union to 
induce or encourage employees of employer B to strike with an aim of forcing 
employer A to recognize a union that holds no certification of bargaining rights 
from the NLRB (Service Trades, Chauffeurs, Teamsters (AFL) and Howland 
Dry Goods Co.). 

3. The secondary-boycott problem also arises on a construction site where the 
general contractor or all subcontractors are union but a labor dispute arises 
between a union and the general contractor or any of the subcontractors over 
wages, hours, or working conditions, the union involved may then put picket 
lines at the constuction site because of this labor dispute. Again the question 
arises toward whom the principal activity is directed, whether it is a primary 
strike against the employer with whom the dispute exists or whether it is a 
secondary strike directed against the neutral employers at the construction 
site in order to provide economic coercion on the principal employer. 

There has been a considerable misconception in the minds of many observers 
of the construction industry that the principal problem in the secondary boy- 
cott in this industry is involved in organizational problems. No more serious 
misconception can exist, and to ignore the importance of this section of the act 
to the entire construction industry is to ignore a matter of vital importance to 
the maintenance of stable labor relations in those areas which operate entirely 
under union-shop provisions. 


THE DENVER BUILDING TRADES CASE 


The problems involved at the construction site where the picketing is for 
organizational purposes were clearly outlined in the Denver Building and Con- 
struction case in 1951.“ In that case a general contractor for the construction 
of a building in Denver, Colo., awarded a subcontract for electrical work to a 
firm which for 20 years had employed nonunion workmen on construction work 
in that city. The employees of this subcontractor were the only nonunion work- 
men on the project. The employees of the general contractor and the other 
subcontractors were members of the unions affiliated with the Denver Building 
Trades and Construction Council. 

A union representative notified the nonunion subcontractor that he did not 
see how the job could progress with the nonunion subcontractors’ men on it. 
Subsequently the Building Trades Council placed a picket on the job stating 
that the job was “unfair.” Each affiliated local was notified of the Building 





“4 Building and Construction Trades Council, 1951, 341 U. 8. 675, 71 S. Ct. 943. 
25738—58——_94 
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Trades Council decision. As the Court stated, “That notice was a signal in 
the nature of an order to the members of the affiliated locals to leave the job 
and remain away until otherwise ordered.” Representatives of the Building 
Trades Council and each of the locals involved visited the project and reminded 
the contractor that the subcontractor employed only nonunion workmen and 
that union men could not work on the job with nonunion men. 

Charges were filed with the National Labor Relations Board, a complaint 
issued, and an injunction against the picketing was obtained. 

The case went all the way up to the United States Supreme Court, which up- 
held the injunction. The basis of the Court’s decision was a finding of the 
National Labor Relations Board that an object, if not the only object, of what 
transpired with respect to the general contractor was to force or require them 
to cease doing business with the subcontractor and was an object of the strike 
to force the contractor to terminate the subcontract. 

It is interesting to note that the Court found that section 8 (c) of the act 
safeguarding freedom of speech has no significant application to the picket’s 
placard in this case. Section 8 (c) does not apply to a mere signal from the 
union to its members or to the members of its affiliated unions to engage in an 
unfair labor practice such as a strike prescribed by the secondary boycott sections 
of the act. The placard the Court said was merely a signal tantamount to a 
direction to strike. 

Here is the crucial issue in secondary boycotts for organizational purposes or 
secondary boycotts at the construction site over wages, hours, and working con- 
ditions arising under a collective-bargaining agreement. Certainly a labor 
organization has a right to strike and picket its primary employer. Section 8 
(c) of the act protects its free speech aspects of that right to strike its primary 
employer. This section protects the expression of “any views, arguments, and 
opinion.” 

What is not protected and should not be protected is the legalization of meth- 
ods such as the secondary boycott to extend the labor dispute with the primary 
employer to neutral employers and neutral employees who have nothing to do 
with the dispute and thereby deprive them of stable collective bargaining rela- 
tionships, business relationships, and working conditions. 


THE MOORE DRYDOCK CASE 


The National Labor Relations Board has set forth certain conditions for de- 
termining when picketing of a common site, such as a construction site, is legal. 
These tests are laid down to determine whether the purpose of the picketing is to 
exercise free expression in a labor dispute with the primary employer or whether 
the primary purpose of the strike is to affect economic pressure on the primary 
employer through neutral persons. These tests are as follows: 

1. Picketing must be limited to times when the primary company’s employees 
are actually present at the common site. 

2. Picketing must be limited “to places reasonably close” to the operations of 
the primary employer’s workers. 

3. The pickets must show clearly that their dispute is with the primary em- 
ployer alone. 

4. The primary employer's workers must be engaged in the company’s normal 
business ( Sailors’ Union of the Pacific (Moore Drydock Co.) 1950, 92 NLRB 93). 

It is important then in discussing picketing at the construction site and sec- 
ondary boycotts and in analyzing the problems involved to understand that the 
free speech aspects of picketing are not proscribed by the secondary boycott pro- 
visions of Taft-Hartley. What is proscribed is the economic pressure on neu- 
tral persons to the dispute. The central problem, therefore, is the protection 
of the public interest in labor disputes out of the employer-employee relation- 
ship. 

REPRESENTATION ELECTIONS 


A problem in applying the Taft-Hartley Act to the building and construction 
industry has been the conduct of representation elections in this field. Contrary 
to the popular belief, however, representation elections have been held in this 
industry and are being held in the day-to-day operation of the NLRB. One 
of the major difficulties in holding elections in this industry, moreover, lies 
within the control of the unions themselves; that is, the ironing out of jurisdic- 
tional disputes between trades which has been a problem in determining the unit 
of employees. 
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That there are difficulties in holding representation elections in the building 
industry there can be no doubt. It is our belief, however, that these difficulties, 
many of which are jurisdictional in nature, are not insoluble and that efforts 
should be made to attempt to revise the Taft-Hartley Act to establish a work- 
able election procedure for the determination of representation. 

The problem of a workable representation procedure has direct bearing on 
proposals to revise Taft-Hartley so as to allow secondary boycotts at the con- 
struction site. 

To allow the secondary boycott at the construction site in order to provide 
a method for the building trades to organize construction workers is to legalize 
a form of economic coercion whereby one employer applies economic force on an- 
other employer to force the second employer’s employees to join a union. This 
method of organization ignores the most fundamental concept underlying the 
trade-union movement and that is the freedom of a group of employees to 
decide for themselves if they want to join a union. 

The fundamental principle underlying the passage of the Wagner Act and 
the Taft-Hartley Act was the protection of rights of employees to express their 
desire for a collective-bargaining representation. 

The secondary boycott as a method of organization means the coercion of one 
employer by another employer to require his employees to join a union and it 
does not provide a framework for determining the majority will of the em- 
ployees involved. 

The whole area of discussion of the problems of organization of the building 
trades union in the construction industry appropriately should be centered upon 
the problems of devising a workable representation procedure rather than es- 
tablishing lines of economic coercion to be recognized as a legal means of 
enforcing the building trades objectives of organization. 

It is Our opinion that organization through economic coercion on employers, 
which would force them to require their employees to join a union is really 
not the long-range solution to this problem. We feel that it is very important 
in this regard to distinguish the right of free speech and to protect that right 
in publicizing the beliefs of employees’ organizations. It is a denial of the 
right of free speech and of the right to self-organization of collective bargain- 
ing proposals to introduce a method wherein a group of employees may be 
forced to join a collective-bargaining agent against their will due to economic 
coercion brought upon their employer by another employer. 


SECONDARY BOYCOTT REVISION IN PENDING BILLS 


In 8S. 858 and S. 3810 the building trades position to exempt the construction 
site from the secondary boycott provisions of the act is clearly spelled out. To 
these provisions we are unalterably opposed for the reasons set forth above. 

In S. 3099, the administration’s bill to revise Taft-Hartley, there are con- 
tained provisions which would substantially weaken the secondary boycott 
provisions of the act as it affects the construction industry. It is the adminis- 
tration’s position that this permission is “carefully circumscribed.” It has been 
stated that the primary dispute must be with respect to “wages, hours, or other 
working conditions of employees employed at the same construction site.” The 
Labor Department stated that these wages, hours, and working conditions are 
confined solely to those matters arising at the construction site and did not 
include the problems involved in material products or problems arising off the 
construction site. 

For example, it is contended that the protection would not extend to a product 
which one trade refused to handle at the construction site because of a dispute 
at the manufacturing plant between a building trades union and an industrial 
union because such a strike is not over “working conditions.” It is the strongest 
opinion of the home-building industry that this position is in error. It has been 
the universal experience of builders in this industry that the phrase “wages, 
hours and working conditions” includes any problem whatsoever causing concern 
to those building tradesmen at the construction site, whether it has origin at 
the site in the first instance or off the site. The term “wages, hours and working 
conditions” is so all inclusive that it provides no limitation whatsoever and only 
a specious reasoning would attempt to contend that it does. 

Secondly, the Labor Department feels that secondary activity has been used in 
the construction industry principally for organizational or recognition purposes. 
This also we feel is without basis in fact. Although an examination of the in- 
junctions issued or filed with the NLRB may indicate a great number filed in 
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connection with organizational strikes, a knowledge of labor relations in the 
construction industry in those areas of the country where the union shop exists 
would reveal that the threat of a secondary boycott or the secondary boycott itself 
is the primary means of enforcing an untold number of restrictive practices or 
working conditions. ‘These principally concern the use of various types of ma- 
terials, the permission or prohibition of certain work practices, the use of pre- 
fabricated components, the use of preassembled units, union label products and 
a host of other practices. It is our contention that the problems of secondary 
boycott provisions of the act are as equally important in wnion-shop areas as in 
open-shop areas. 
OTHER PENDING MATTERS FOR LEGISLATION 


S. 3810 also includes several other matters which have been proposed by the 
building trades unions over a number of years. One of these provisions would 
allow a reduction in the 30-day union shop waiting period to 7 days. 

In our opinion, this reduction in the time period has little merit even for its 
proponents. The main objectives, of course, in eliminating the 30-day period is 
to legalize once again the prehire or closed shop contract. The proposal for a 
7-day union shop period is presumably a move in this direction. As long as the 
employer has any time at all, however, whether it be 7 days or 30 days or 6 
months, in which he is free to hire whomever he pleases, the fundamental prin- 
ciple of the union shop provision is preserved. 

Lately in policy statements issued by the National Labor Relations Board the 
construction industry has been advised it must revise those hiring practices which 
do not comply with the union shop principle, that is, no job applicant, either re- 
ferred by a hiring hall arrangement with a building trades union or hired 
directly on site for an employee, must be discriminated against because he is not 
a member of a union. If this policy, which is the essence of the union shop 
provision in the Taft-Hartley Act, is to be complied with, it makes no difference 
whatsoever that the 30-day clause be reduced to 7 days. 

Furthermore, it is a rare construction job that moves so fast that a 7-day period 
is necessary due to the nature and speed of the construction job in question. In 
the home-building industry, as a matter of fact, in all areas of the country most 
builders maintain most of their work force from year to year and are not subject 
to the shifting transitory migratory worker which was once thought of as typical 
in the construction industry. 


JURISDICTION OVER LABOR PROBLEMS 


The committee is well aware of the problems which have resulted from recent 
Federal cases which have declared that the Congress has preempted the labor- 
relations field from State regulation except in certain limited ureas. Under 
the doctrine announced in the Garner” case, unless the Congress specifically 
states in a regulatory statute such as the Labor-Management Relations Act that 
the States are free to act in certain areas covered by the law, the Federal law 
is all-inclusive and preempts that area of regulation entirely. 

The National Labor Relations Board has increased the seriousness of this 
problem by withdrawing its jurisdiction from certain areas of activity that had 
previously been considered within their jurisdiction. This withdrawal was an- 
nounced in the jurisdictional standards issued by the Board in 1950 and 1954. 

The result of these two actions is well known. Many activities which 
normally were considered so local in character and would have gone to State 
courts have now been left without a remedy. Further, many of those activities 
previously considered interstate and subject to the NLRB no longer met the 
Board’s jurisdiction standards, but do not have any standing in a State court. 

Unfortunately for the building industry, many builders fall in either one or 
both of these categories. As indicated above, about 80 percent of our members 
build 50 homes a year or less which clearly does not faii within the NLRB’s 
jurisdiction standards. State courts, however, have been reluctant to assume 
jurisdiction in view of the decision in the Garner case. Here then is the perfect 
example of the “‘no-man’s land.” 

It is our position that this serious problem needs attention from this sub- 
committee. We feel that the limits of Federal preemption of an area such as 
the labor relations field should be clearly set forth in the statute. We do not 


16 Garner d/b/a Central Storage Co. v. Teamsters Local 776, 1953, 346 U. C. 485, 74 
S. Ct. 161. 





UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 148] 


feel that a preemption of that field should be presumed by the Congress unless 
the statute clearly so indicates. 

Secondly, we feel that the jurisdiction of the NLRB should be clearly set out 
in the statute creating the Board and not left to administrative discretion as to 
how much activity will be covered. 

Thirdly, we feel that there should be a certain amount of allowable concur- 
rent jurisdiction of the States in a field such as labor relations. The building 
industry has always been considered essentially local in nature and the pre- 
dominant amount of home building in this country, for example, does not now 
fall under the Board’s present jurisdiction standards. We feel it would be 
much more helpful to stable labor relations if State jurisdiction were preserved 
for this type of local activity. In this regard, we presume that concurrent 
jurisdiction of States would have to be based on State labor-relations statutes 
consistent with Federal statutes in this area. 


UNION DEMOCRACY 


In 8. 3618, Senator McClellan has introduced a bill to provide for the registra- 
tion of labor unions and certain other provisions in regard to organizational 
picketing, union elections, and union procedures. This bill receives our full 
support. 

It is our feeling that the entire framework of regulation of labor management 
relations has been confined to a very narrow area. Our main labor statute in 
this area, the Labor Management Relations Act, is confined to the relationship 
between employer and employee rather than the public interest in the entire 
labor-management relations field. Other labor relations statutes merely provide 
for certain standards which must be met in the conduct of labor policies such 
as minimum wages, hours, and working conditions. These labor statutes, how- 
ever, do not attempt to provide a framework of regulation of the labor-manage- 
ment relations field as the public is affected by this relationship. 

It is our feeling that certainly the employer-employee relationship should be 
regulated to preserve the rights of employees to organize for collective bar- 
gaining and to select an appropriate collective bargaining agent to represent 
them. Employers have well-defined rights in this bargaining relationship which 
must be spelled out and preserved. It appears to us, however, that the public 
interest in this relationship has not been properly safeguarded. Although the 
employer-employee relationship has many phases which must be spelled out, 
there is also a paramount public interest in the entire manner that collective 
bargaining is conducted and the rights and privileges of either management or 
labor are manifested. In this regard an Overall statute setting forth the re- 
sponsibilities of labor organizations to their members, in the investment of 
funds that come into their possession, and in the responsibilities of their agents 
for actions performed in doing work for the labor organization are as equally 
necessary as those already enacted into law in regard to businesses, corpora- 
tions, and companies. 

In other fields of governmental regulation the protection of the public interest 
in the particular area has been paramount. For example, the Federal Trade 
Commission, the Securities and Exchange Commission, the Interstate Commerce 
Commission, the Federal Communications Commission all have been established 
to protect the public in the activities regulated. The National Labor Relations 
Board, however, has not been created to protect the broad public interest in 
the labor-management relations field, but only to regulate the employer-employee 
relationship. A fundamental revision of our statutes regulating labor-manage- 
ment relations is necessary. 





NATIONAL CRUSHED STONE ASSOCIATION, 


Washington, D. C., May 21, 1958. 
Hon. JoHN F. KENNEDY, 


Chairman, Subcommittee on Labor, 
Senate Committee on Labor and Public Welfare, 
Washington, D. C. 
My Dear Mr. CHAIRMAN: We transmit herewith a statement on behalf of 
the National Crushed Stone Association for publication in the hearings of your 


subcommittee in connection with its current consideration of proposals to amend 
Federal labor law. 
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As you will observe, the members of the National Crushed Stone Association 
are particularly concerned that they may be unintentionally embraced within 
the scope of two particular provisions of the administration’s proposals relating 
to the building and construction industry. 

Very truly yours, 
GALL, LANE & Howe, 
By JoHN LANE, 
General Counsel. 


STATEMENT OF THE NATIONAL CRUSHED STONE ASSOCIATION 


The National Crushed Stone Association is a national nonprofit trade associa- 
tion representing commercial crushed stone producers in all sections of the 
United States. We are seriously concerned with respect to the potential impact 
upon crushed stone producers of two proposals now pending before the subcom- 
mittee. The first relates to the legalization of secondary boycotts in the con- 
struction industry, and the second would relax the existing requirement that 
prior to certification as a bargaining representative a union must be designated 
by a majority of the employees it claims to represent in a secret ballot election 
conducted by the NLRB. 

Secondary boycotts.—Section 3 of the Administration’s bill (S. 3099) would 
amend the present law governing secondary boycotts by making an exception 
in the case of any strike or refusal to work “occurring at the site of the construc- 
tion, alteration, painting, or repair of a building, structure, or other work” 
where the strike or refusal to perform services is— 

(1) “directed at any of several employers who are in the construction industry 
and are jointly engaged as joint venturers or in the relationship of contractors 
or subcontractors in such construction, alteration, painting, or repair at such 
site, and 

(2) “there is a labor dispute * * ** relating to the wages, hours or other 
working conditions of employees employed at such site by any of such employers” 
(S. 3099, p. 3, line 17). [Emphasis ours. ] 

The bill does not define “the construction industry” nor does it indicate the 
circumstances under which employers will be covered as “subcontractors in such 
construction.” Moreover, it is impossible to determine from the language of the 
bill when a crushed stone producer would be deemed to be engaged at the “site” 
of a construction project. As indicated by experience under the Davis-Bacon 
Act, the question of what constitutes work at the “site” of a construction project 
is frequently difficult to determine. 

Since crushed stone producers are not popularly regarded as “in the construc- 
tion industry,” we doubt that the sponsors of this provision had the crushed 
stone industry in mind when this section was drafted. However, crushed stone 
is used in construction work and in some cases it is crushed near the construction 
site to which it is to be delivered. Therefore, producers of crushed stone might 
well be held to be in the construction industry under this proposal. 

It follows, therefore, that we have no assurance that secondary strikes and 
boycotts against the crushed stone industry will not be permitted under this 
provision. 

The President has stated that: 

“The prohibitions in the act against secondary boycotts are designed to protect 
innocent third parties from being injured in labor disputes that are not their 
concern. The true secondary boycott is indefensible and must not be permitted.” 

The fact that a construction employer is engaged in a labor dispute is no jus- 
tification whatever for a strike or boycott against a producer who supplies him 
with crushed stone. To permit secondary boycotts against stone producers 
merely because they are suppliers of materials to employers in the construction 
industry who may be involved in a labor dispute would, indeed, be contrary to 
the President’s view that the act should “protect innocent third parties from 
being injured in labor disputes that are not their concern.” 

We know of no demand for application of this provision to the crushed stone 
industry and we are not aware of any evidence to justify it. Therefore, we 
respectfully urge the subcommittee (if it decides to report such a provision) to 
include appropriate language to make it clear that it shall not apply to suppliers 
of crushed stone to the construction industry. 


16 And the dispute is not unlawful under the act or in violation of an existing collective 
bargaining contract. 
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Certification of construction unions without prior election.—One of the most 
basic requirements of the Taft-Hartley Act is that a union may not be certified 
as a bargaining agent unless designated by a majority of the employees involved 
in a secret ballot election held by the NLRB. S. 3098 would reverse this rule 
where, among other things, the employer is primarily engaged “in the building 
and construction industry.” 

Here again, the bill does not define “the building and construction industry” 
nor does it provide any criterion for determining when an employer would be 
“primarily engaged” in such industry. For the same reasons given above, a 
supplier of crushed stone to a construction project might well be held to be 
primarily engaged in the building and construction industry under this proposal. 

We know of no peculiar problems involved in holding representation elections 
in the crushed-stone industry, nor of any demand that such elections not be 
required prior to certification. Should the subcommittee seriously consider 
reporting this proposal we request that suppliers of crushed stone be expressly 
excluded from its coverage. 

To summarize our position: 

In view of the relationship between suppliers of crushed stone and the 
construction industry and the failure of the proposals involved to define their 
terms of coverage, such suppliers may well be held to be “primarily engaged in 
the building and construction industry” or “in the construction industry” and 
therefore covered under such proposals. 

There is no justification for secondary strikes or boycotts against producers 
who supply crushed stone to construction projects, or for permitting certifica- 
tion of unions without prior representation elections in the case of such suppliers. 

Therefore, we urge the subcommittee to expressly exclude suppliers of 
crushed stone from the coverage of these provisions in the event they are 
favorably reported. 

GALL, LANE & Howe, 
By JOHN F. LANE, 
General Counsel. 





STATEMENT OF NATIONAL METAL TRADES ASSOCIATION 


The National Metal Trades Association is an organization of employers who 
are engaged in manufacturing—and consists largely of small and medium sized 
businesses. 

We appreciate the opportunity of submitting our views on a subject in which 
we have been keenly interested. 

The improper labor practices, the abuses, and corruption disclosed before 
the Senate Select Committee on Improper Activities in the Labor or Management 
Field, and the growing monopolistic practices of labor unions which threaten 
our economy, free workmen, free management and the public, require corrective 
and remedial legislation at this session of Congress. 

The National Metal Trades Association believes that this remedial legislation 
should include: 

1. Removal of the exempt status of the monopoly now enjoyed by unions. 
Union monopolistic powers and practices must be governed by proper amend- 
ments of the antitrust laws. Today, union conduct can be reached by the anti- 
trust laws only when the union engages in collusion with employers. 

2. A ban on compulsory union membership in any form. Also, the right of 
States to enact right-to-work laws should not be impaired or interfered with. 

3. An end to organizational picketing to force people into unions. 

4. Prevention of recognition picketing to force an employer to recognize a union 
to represent his employees without the union availing itself of the orderly proc- 
esses of the National Labor Relations Board. 

5. Outlawing all types of secondary boycotts and “hot cargo” clauses. 

6. Modification of the doctrine of federal preemption so that state and local 
governments can assume their responsibilities in labor-management matters. 

We believe that such legislation would go far to eliminate the conditions 
which have created the monopolistic power of labor unions which has made 
possible the shocking abuses and excesses on the part of some labor union leaders 
which have been revealed before the McClellan committee. 

We feel that until these fundamental evils in labor relations have been cor- 
rected, other legislation will not result in any real and lasting benefit. 
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REMOVAL OF THE EXEMPT STATUS OF MONOPOLY NOW ENJOYED BY UNIONS 


The National Metal Trades Association has been concerned for years over the 
growth of monopoly power by labor organizations. We consider the growth 
of this power to be harmful to the public, to employees, and to employers alike. 

One of the sources of this monopoly power of labor unions is their immunity 
from the Federal antitrust laws. We recommend that Congress repeal the 
existing immunities in the Clayton Act and the Norris-LaGuardia Act. 


COMPULSORY UNIONISM 


Another source of labor union monopoly is compulsory unionism. We believe 
that the right of an employee to work should not be contingent upon membership 
or nonmembership in any organization. Compulsory unionism furnishes the 
element of control which is essential to complete monopoly. 

Section 8 (a) (3) of the National Labor Relations Act which permits a union 
shop contract should be amended to prohibit compulsory unionism. S. 3001 so 
provides. 

ORGANIZATIONAL AND RECOGNITION PICKETING 


Section 4 of S. 3099 would make it an unfair labor practice for a union to 
picket or cause to be picketed an employer to force or require recognition or to 
force or require his employees to accept or select a union as their representative: 

“(A) where the employer has recognized in accordance with this act any 
other labor organization and a question concerning representation may not 
appropriately be raised under section 9 (c) of this act, or 

“(B) where within the preceding 12 months a valid election under section 
9 (c) of this act has been conducted, or 

*(C) where the labor organization cannot establish that there is a sufficient 
interest on the part of the employees in having such labor organization repre- 
sent them for collective bargaining purposes, or 

“(D) where such picketing has been engaged in for a reasonable period of 
time and at the expiration of such period an election under section 9 (c) has 
not been conducted.” 

Section 201 of S. 3618 would make it an unfair labor practice to engage in 
organizational or recognition picketing prior to an election unless there shall 
have been filed with the employer, at least 5 days before the commencement of 
such picketing, a petition signed by at least two-thirds of the employees request- 
ing that the employer recognize the union. 

The National Metal Trades Association believes that Congress should make it 
clear that organizational and recognition picketing is made an unfair labor 
practice in all cases in which the union does not avail itself of the orderly 
processes of the National Labor Relations Board. 

We recommend that in addition to making it clear that organizational and 
recognition picketing is an unfair labor practice; section 10 (1) of the act 
should also be amended. This section is the mandatory injunction provision 
for secondary boycotts and certain types of strikes. It should be extended to 
include organizational and recognition picketing. Unless an employer can 
obtain immediate injunctive relief through the Board, he will, in many cases, be 
forced to yield or shut down. The immediate effect of such picketing is to stop 
deliveries of materials and shipment of products. 


SECONDARY BOYCOTT AND HOT CARGO CLAUSES 


S. 3099 contains several amendments to the secondary boycott provisions of 
the Taft-Hartley Act. Some of these amendments strengthen the act and some 
weaken it: 

Strengthening amendments.—Perhaps the most significant administration 
recommendation from an industry point of view is the proposal to amend the 
secondary boycott provisions of the Taft-Hartley Act so as to make it clear that 
these provisions prevent— 

“ * * * Direct coercion of an employer to cease doing business with another; 

“Coercion of employers by inducement or encouragement of individual em- 
ployees to refuse to perform services; 

“Coercion of secondary employers who do not come within the act’s definition 
of ‘employer’; and 

“Coercion of employers to enter into or to enforce agreements to cease using 
the products of, or to cease doing business with, another person.” 
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It appears that this provision would accomplish the President’s stated objec- 
tives. Among other things, this provision deals with so-called hot-cargo con- 
tracts in that it apparently would make it an unfair labor practice for a union 
to threaten, coerce, or restrain an employer for the purpose of forcing or re- 
quiring him to enter into a hot cargo agreement—a practice not covered by the 
present statute. This proposal does not appear to deal with voluntary hot cargo 
agreements or with voluntary compliance with such agreements. All hot cargo 
agreements, whether voluntary or involuntary, should be prohibited. 

Weakening amendments.—(‘‘Farmed out” work) : The secondary boycott pro- 
vision of existing law (8) (b) (4) would be amended by one of the adminis- 
tration’s bills (S. 3099, sec. 3) so as to exempt from such provision any strike 
against— 

“ * * * any person who has contracted or agreed with an employer to per- 
form for such employer work which he is unable to perform because his em- 
ployees are engaged in a strike not unlawful under this act.” 

(Construction projects) : S. 3099 (sec. 3) would also change the present pro- 
vision against secondary boycotts so as to make an exception in the case of any 
strike or refusal to work “occurring at the site of the construction, alteration, 
painting, or repair of a building, structure, or other work” where the strike or 
refusal to perform services is— 

(1) “Directed at any of several employers who are (@) in the construction 
industry and (6) are jointly engaged as joint venturers or in the relationship 
of contractors or subcontractors in such construction, alteration, painting, or 
repair at such site, and 

(2) “there is a labor dispute, not unlawful under this act * * * relating to 
the wages, hours, or other working conditions of employees employed at such 
site by any of such employers.” 

We are opposed to the weakening amendments. 

Furthermore, we recommend that the secondary boycott provisions of the law 
be strengthened. The word “concerted” should be removed from the opening 
sentence of section 8 (b) (4). The law as now construed permits action by 
individual employees or by such a small number as a court might find constitutes 
less than concerted action. 


MODIFICATION OF DOCTRINE OF FEDERAL PREEMPTION 


We recommend that the Labor-Management Relations Act should be amended 
in such a manner as to make it clear that the States have power to enforce laws 
to regulate strikes, picketing, boycotts, or lockouts, where such regulation does 
not purport to permit conduct specifically described as an unfair labor practice 
in section 8 or prohibited by title III of the act. S. 372 would accomplish this. 

S. 3099 contains a provision that would permit States to assume and assert 
jurisdiction in labor disputes over which the National Labor Relations Board 
by rule or otherwise has declined to assert jurisdiction. These are the so-called 
no-man’s land cases. This provision, while not objectionable in itself, does not 
attempt to solve the Federal preemption as established by the Supreme Court 
of the United States. In fact, it indirectly writes the doctrine of Federal pre- 
emption into the act. 

There are certain other proposals in bills pending before the committee re- 
garding which we would like to present our views: 


ELIGIBILITY OF REPLACED STRIKERS TO VOTE IN REPRESENTATION ELECTIONS 


S. 3099 would repeal section 9 (c) (3) of the Taft-Hartley Act which pro- 
vides that a striker who is not entitled to reinstatement (where, for example, 
he has been permanently replaced) shall not be eligible to vote on the selection 
of a bargaining representative. 

We are opposed to the repeal of section 9 (c) (3). Replaced economic strik- 
ers, who have no right of reinstatement, should have no voice in the selection 
of a bargaining representative for the employees. Why should a person who 
has no right of reinstatement participate in the selection of a bargaining rep- 
resentative for others? It should be remembered that this provision does not 
apply to unfair labor practice strikers. 


BARGAINING DURING LIFE OF CONTRACT 


Existing law provides that the parties need not bargain during the life of a 
fixed period collective bargaining contract on changes in the terms and condi- 
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tions of employment “contained in the contract” unless the contract includes aq 
reopening provision for that purpose. 

As a result of the language quoted above, it has been held that an employer 
has a duty to bargain during the life of his contract on subjects not embodied 
in it even though the contract does not contain a provision permitting a re- 
opening for that purpose. 

S. 3099 would change the present law so that in the absence of an appropriate 
reopening provision a party to a collective bargaining agreement need not bar- 
gain on changes in the terms and conditions of employment “whether or not” 
such terms and conditions are embodied in the contract. 

We feel this is a desirable amendment. 


CERTIFICATION OF CONSTRUCTION UNIONS WITHOUT PRIOR ELECTION 


S. 3098 would make an exception to the present rule that a union may not be 
certified as a bargaining agent unless it has been selected by a majority of the 
employees in a secret election conducted by the NLRB. This exception would 
apply to the construction industry if certain conditions are met. 

We are opposed to this proposal. Where the conditions specified in the bill 
are met and no other objection is filed, an employee or group of employees would 
have the burden, under this proposal, of objecting to certification. We believe 
that a union should have the burden of establishing that it actually represents 
a majority of the employees involved prior to certification by the National Labor 
Relations Board. The construction industry is constantly harassed by second- 
ary boycotts, restrictions on individual employee production, jurisdictional dis- 
putes, and various other types of union monopolistic practices. 


CONCLUSION 


We believe that the amendments which we have recommended will go far 
toward correcting the abuses and excesses of labor union leaders and the in- 
equities and weaknesses in the Labor Management Relations Act; and that the 
act if so amended can operate fairly and equitably to the benefit of employers, 
employees, and the public alike. 


STATEMENT OF JOHN H. ELSE, ON BEHALF OF NATIONAL RETAIL LUMBER DEALERS 
ASSOCIATION 


My name is John H. Else, and I am legislative counsel for the National Retail 
Lumber Dealers Association, with offices in Washington, D. C. 

There are approximately 30,000 retail lumber and building material dealers 
who furnish materials for construction in all areas of the country. 


SECONDARY BOYCOTTS 


Lumber dealers are seriously concerned over the gradual weakening of the 
secondary boycott provisions of the Taft-Hartley Act. 

These loopholes have obstructed the free flow of building materials into con- 
struction projects to the detriment and injury not only of those engaged in 
construction but of the public generally. 

Senator Curtis, in his testimony before this subcommittee, has detailed a 
number of instances where, because of glaring loopholes in the present law, 
innocent persons have been injured. Many of these people have been forced out 
of business. 

There are a number of similar cases that have been brought to this committee's 
attention. Little can be gained by repeating these examples of the numerous 
loopholes which have invited labor unions to attack innocent persons to achieve 
their goals. 

Closely allied to secondary boycotts is recognition picketing and organizational 
picketing. Secondary boycotts often arise where the union is trying to organize 
the employees of the primary employer, where the union has been unsuccessful by 
direct appeal. 

To fail to close these loopholes is to close our eyes to glaring inequities in the 
law and the many devious methods used by unions to circumvent the original 
intent of the Congress when secondary boycott provisions of the law were 
enacted. 

Trade unions in construction are peculiarly well situated to take advantage 
of the many loopholes in the present law. 
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I would like to briefly point out certain areas which need the immediate 
attention of the Congress: 

(1) The present act makes it an unfair labor practice for a union to induce 
or encourage employees of any employer to commit a secondary boycott. How- 
ever, nothing is said about inducement of an employer. Unions have used the 
loophole to threaten an employer unless he stops doing business with a certain 
firm. This should be made a violation of the law. 

(2) At present the law does not prohibit a union from inducing an employee 
to refuse to report for work on a job. The present law reads in the “course of 
employment.” There is no illegal inducement by the union of employees not 
to work, because the employees are not yet at work when so induced. They are 
not in the “course of employment.” 

In many areas the trade unions have absolute control over the entire labor 
supply on construction jobs, and it is necessary to obtain workers through the 
union. The refusal of the union to let its members accept employment on the 
job stops the entire job. 

Here is a glaring defect in the law which, I am confident, was never con- 
templated or intended by the Congress. 

(3) Another defect in the law is the hot cargo clauses in contracts, per- 
mitting employees to refuse to handle goods determined by the unions to be 
unfair or “hot.” 

Under such a clause in the contract a union can order an employer to stop 
transacting business with another firm. 

(4) At present the law makes it an unfair labor practice for unions to engage 
in, or to induce or encourage the employees of any employer to engage in, a 
strike or a concerted refusal in the course of their employment to handle the 
goods of another firm. 

In other words, to be illegal the union must encourage concerted action by 
the employees of a neutral employer. 

However, the inducement of a single key employee might in some instances 
cause the job to shut down just as effectively as if there was a concerted re- 
fusal to handle the goods of another firm. 

These are but some of the glaring defects in the present law. Others are 
specifically covered in S. 76, introduced by Senator Curtis, which bill is now be- 
fore this committee. 

We respectfully urge enactment into law of S. 76 in its present form and 
without change. 


WEAKENING THE SECONDARY BOYCOTT PROVISIONS 


Your committee also has before it legislation which would, among other 
things, weaken the present provisions dealing with secondary boycotts on con- 
struction jobs, and would be a step in the wrong direction. 

There is no showing of a need for such legislation. To single out the con- 
struction industry and relax the prohibitions against secondary boycotts in this 
industry cannot be justified on any reasonable basis. We urge the committee to 
reject this proposed legislation. 


PROHIBITING COMPULSORY UNIONISM 


Senator Goldwater and some other Senators have introduced a bill designed 
to prohibit compulsory unionism. We wholeheartedly endorse this legislation 
and urge its approval by this committee. 

To require membership in a union as a price for the right of an individual 
to earn a living is un-American, and places in the hands of a few the power 
to dictate whether an employee will work in a position of his own choosing. 


LABOR UNIONS AND ANTITRUST LAWS 


The Congress should apply the same restraints against unions as are now 
applied against the business community. 

Perhaps, freedom from these restraints might have been justified in the years 
past, but there no longer exists any reasonable basis for exempting powerful 
labor unions from the antitrust laws. 

We urge that labor unions be made subject to the same restraints contained 
in the antitrust laws as are applicable to business firms. 
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DEMOCRACY IN LABOR UNIONS 


There are several bills pending before this committee which, if enacted into 
law, would guarantee to the rank and file membership of labor unions a more 
democratic control of such unions, and make union leaders more responsible to 
their members. 

The hearings before the Senate select committee on labor abuses have dem- 
onstrated beyond any question the need for legisJation assuring democratic 
processes in union affairs, and guaranteeing certain minimum rights to the rank 
and file members. 

The provisions contained in 8S. 3068 (Knowland), and in 8. 3618 (McClellan), 
deserve the careful study and consideration of this committee. 

Too often labor legislation is weighed with the interests of only two parties 
considered—the employer and the employee. It appears that in the past little 
consideration has been given to the interests of the public in such legislation. 
We believe that the flagrant abuses brought to light in the McClellan hearings 
clearly demonstrate the need for greater consideration to the public interest 
and the interests of the average employee union member. 

It is time that unions become of age and recognize their responsibilities to 
their members and to the public. 

To permit labor leaders to raid the treasury of the unions without fear of pun- 
ishment or accounting bespeaks a weakness in our laws for which we should all 
be ashamed. 

It is bad enough that this situation has existed up to now. It would be rep- 
rehensible to permit these conditions to continue. 

It is the responsibility of this Congress to take the steps necessary to assure 
the public that they will not continue. 

I appreciate the opportunity to present the views of the members of the National 
Retail Lumber Dealers Association to this committee on the important issues 
under consideration by the committee. 





STATEMENT IN BEHALF OF THE NATIONAL RETAIL MERCHANTS ASSOCIATION 


My name is J. Gordon Dakins and I am executive vice president of the Na- 
tional Retail Merchants Association (formerly the National Retail Dry Goods 
Association). I wish to present our recommendations for amendments to the 

aft-Hartley Act. 

The National Retail Merchants Association, hereinafter referred to as NRMA 
is a voluntary trade association of retail department and ready-to-wear specialty 
stores throughout the United States. It represents 10,300 such stores. The asso- 
ciation’s membership embraces the majority of large department and ready-to- 
wear specialty stores in the Nation but its membership numerically is made up 
primarily of small individually owned stores. Hence, the association is truly 
representative of this segment of the retail industry. 

The amendments proposed herein deal with the major issues on which we urge 
immediate legislative action by Congress. They comprise only a portion of the 
complete NRMA employee relations policy. 


AREAS COVERED BY RECOMMENDATIONS 


The recommendations we propose deal with the following employee relations 
problems: 


. Mandatory secret ballot elections. 
Organizational picketing. 
Secondary boycott. 

Federal-State jurisdiction. 

5. Economic strikers. 

6. Non-Communist affidavits. 

The proposals made herein have been arrived at after careful analysis and 
study by NRMA’s employee relations committee comprising 26 specialists in 
labor relations from small and large stores alike and have been approved by the 
association’s board of directors and endorsed generally by the association 
membership. 

In passing the Taft-Hartley Act in 1947, the 80th Congress made it eminently 
clear that its paramount objective was to guarantee the complete freedom of 
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choice of the individual worker to join or not to join unions and to participate 
or not to participate in concerted activities. At the time of passage, it appeared 
that the provisions of the act were amply adequate to achieve this result. Un- 
forunately, subsequent interpretation of the act by the NLRB and the courts 
together with its practical application have clearly shown that the act requires 
amendment, if it is to accomplish the objective intended by Congress. 

The current findings of the bipartisan McClellan committee have brought into 
sharp focus many demonstrated abuses of the rights and privileges of the indi- 
vidual worker since the act was last amended. 

The disclosures of this committee clearly indicate the inadequacies of the 
present act in the protection of these individual rights and privileges. We know 
that this situation is as of grave concern to the Members of Congress as to the 
public at large. It is of major concern to the members of our association. 

We believe the following amendments are of paramount importance in the 
interest of the individual worker and the public. They should be enacted at 
once on a nonpartisan basis in spite of the political climate in an election year. 
The situation is too grave for Congress to delay. 


1. Mandatory secret ballot elections 


No section of the act is more vital to the protection of the rights of the indi- 
vidual worker than section 9 (c) of the act. It provides, in essence, that wher- 
ever a petition for an election has been filed and the National Labor Relations 
Board, following an investigation of the petition, finds a question of representa- 
tion to exist, it (the Board) shall direct an election by secret ballot and certify 
the results thereof. On its face, this section would appear to be adequate, in 
and of itself, to protect the fundamental right of an employee to become unicn- 
ized or to remain nonunion. Unfortunately, practical experience in the years 
since its enactment, clearly demonstrates otherwise. Consider, for example, 
practical situations in which the free choice of employees is destroyed without 
violation of the act: 

1. The situation in which an employer recognizes a union without insisting that 
the issue be determined through a Board election. The law still permits union 
recognition based on any evidence the employer deems acceptable. There is no 
requirement that a representation issue be resolved through a Board-conducted 
election, provided the employer is assured of the union’s majority status. Fre- 
quently, the employer relies on authorization cards presented by the union as an 
assurance of its majority status. The circumstances under which these cards 
have been obtained may be vastly different from the atmosphere of free choice 
surrounding a secret ballot election since the employer has no way of determin- 
ing the validity of the cards or the union pressures upon employees to obtain 
them. 

2. The “sweetheart” contract situation wherein the employer simply accedes to 
unionization. The employer’s motives may be one or several, such as, to avoid 
an organizing effort and the responsibilities which devolve upon him during an 
organizing campaign and a later election; to preclude an organizing effort by 
another union which he considers less desirable or because he feels unionization 
is inevitable. 

3. Where the union presents a contract to be signed by an employer without 
engaging in any organizing activity and threatens stranger picketing which 
would cut off the incoming flow of goods or materials. Here the employer and 
particularly the small one is faced with the unenviable choice of signing the con- 
tract or being forced out of business through the exertion of economic pressure, 
which in most instances he is powerless to meet. Here the employee may be 
forced to join and pay dues to a union he does not want or forfeit his job. 

To permit the continuance of these situations amounts to nothing more than an 
open invitation to union coercion of employers or collusion between employers 
and unions to recognize unions without truly free and unintimidated choice of 
employees. 

We propose that secret ballot election be made mandatory in all situations 
where there exists an issue of representation and the act’s jurisdiction is ap- 
plicable. It should be made an unfair labor practice to bargain with a union 
where its majority has not been established in a Board-conducted secret ballot 
election. 

There can be no valid objection to such an amendment by employers or unions 


if employees are to be entitled to the freedom of choice which the act clearly 
intended. 
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2. Organizational picketing 

The act should be amended to make organizational picketing an unfair labor 
practice subject to immediate and mandatory injunctive relief. 

Organizational picketing is closely related to the mandatory secret ballot prin- 
ciple because it is the form of coercion most often used to force employers to 
recognize a minority union which the employees might have rejected, if afforded 
the opportunity of a secret ballot election. 

All organization picketing rests on its effectiveness in persuading others in- 
cluding unionized delivery employees from doing business with the picketed 
establishment. The ultimate result of such economic pressure is twofold. If 
the employer accedes to the economic pressure to save his business and recog- 
nizes a union which does not represent a majority of his employees, he has com- 
mitted an unfair labor practice and has also taken away the basic right of his 
employees to freely determine the issue for themselves. In the event the em- 
ployer does not recognize the union of his own accord, the employees may be 
aware of the damaging impact of the picketing on the employer's business and 
join the union solely to protect their own jobs, irrespective of their real desires. 

Recently, the NLRB in Matter of Curtis, 119 NLRB No. 3, dated October 31, 
1957 and Matter of Alloy Manufacturing Company, No. 19-CB-430, dated Novem- 
ber 7, 1957 recognized that such picketing constituted nothing more than a coer- 
cive and restraining interference with the right of employees to make a free 
choice as to whether or not they desire to be represented by a union. While 
these recent decisions offer some relief to the employer faced with the economic 
coercion of picketing, they only afford relief in instances involving picketing 
following a union defeat in an NLRB representation election. 

We do not seek to outlaw the right of employees to strike or to picket peace- 
fully in legitimate situations. We do oppose picketing by nonemployees which 
is purportedly for the purpose of educating employees in the benefits of union 
membership, but which in reality destroys the free choice of the employees. 

3. Secondary boycott 

The provisions of the act relating to secondary boycotts are of vital importance 
to industry generally and particularly to the retail industry. The secondary 
boycott is a tactic to which retailers are especially vulnerable since in order to 
stay in business, the retailer is completely dependent upon the maintenance of 
a continuous flow of merchandise from its sources. 

The clear intent of the present secondary boycott provisions of the act is to 
insulate an innocent third party and its employees from injury in a labor dispute 
in which he is not involved. While the present provisions of the act attempt to 
outlaw some types of secondary boycotts, it permits certain other types of 
secondary boycott activities which result in serious injury to innocent third 
parties. While we believe that Congress intended to outlaw these practices, the 
present language of the act has been interpreted by the NLRB and the courts 
so as to make them lawful. 

Consider these types of secondary boycott practices which are particularly 
damaging and should be clearly prohibited through amendment. 

Under the present law, a union may legally picket a retailer for the purpose 
of urging the public not to purchase a particular product sold by the store for 
the reason that the union has a labor dispute with the manufacturer of the 
product. While it is true currently that the picket signs must indicate the 
purpose of the picketing is to urge the public not to purchase the particular 
product, the picket line is nevertheless, inherently misleading since the public 
assumes that the employees of the retailer are on strike. Actually, the purpose 
of the picketing is to induce the store’s customers to stop patronizing the store 
and thereby force the retailer to stop selling the goods of the manufacturer, if 
he desires to have the picket line removed. In effect, the union has made the 
retailer an unwilling ally in its dispute with the manufacturer. The retailer 
as an innocent third party is damaged through a labor dispute in which he has 
no concern or interest. The act must be strengthened in order to clearly outlaw 
this type of activity. 

The hot cargo clause is another device through which unions have been able 
to make innocent employers their unwilling allies in forcing unionization upon 
another employer. These clauses, in effect, permit employees to refuse to 
handle goods emanating from or destined to an employer involved in a labor dis- 
pute or merely subject to an organizational picket line. While in certain in- 
stances the NLRB has deemed the use of the hot cargo clause an illegal secondary 
boycott, there is no prohibition against a union negotiating such a clause into 
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a collective bargaining agreement. In spite of the cases recently decided by the 
NLRB and the Interstate Commerce Commission and others presently pending 
pefore the United States Supreme Court which might result in outlawing such 
clauses, we feel that hot cargo clauses must be clearly outlawed by amendment 
to the present act to permanently remove this illegal weapon from the area of 
labor relations. 

There are other weaknesses in the present secondary boycott provisions which 
need strengthening and to which Congress should address itself. 

We urge enactment of amendments which will provide adequate and prompt 
injunctive relief in all cases of secondary boycott where the effort is to force 
an employer or others to capitulate to practices which the law declares to be 
illegal. We strongly support the principles of S. 76 introduced by Senator 
Curtis which we believe will more effectively close the existing loopholes in the 
secondary boycott provisions than those currently proposed by the administration. 
4. Federal-State jurisdiction 

In March of last year the United States Supreme Court clearly ruled that the 
States are completely without jurisdiction over the regulation of labor disputes 
affecting interstate commerce. In doing so, the Supreme Court clearly indicated 
that if it was not the intent of Congress to completely preempt from the States 
the field of labor relations, remedial legislation is necessary to correct the 
situation. This decision makes it impossible for many employers engaged in 
interstate commerce to secure relief from the unlawful activities of a labor 
union, where the NLRB declines jurisdiction because the employer fails to meet 
the Board’s jurisdictional standards. Thus, a vast “no-man’s land” in the area 
of labor relations subject to regulation by no agency or court has been created. 
Labor relations in this “‘no-man’s land” will continue to be subject solely to 
the law of the jungle, unless Congress adopts the necessary amendatory legisla- 
tion to remedy the situation. 

To eliminate this deplorable condition, we urge that the act be amended to 
provide that action in a non-Federal court is allowable in interstate commerce 
situations, so long as the clear meaning of any applicable Federal provision is 
not contravened or there is no applicable Federal provision. 

5. Economic strikers 

We strongly recommend the retention of section 9 (c) (3) of the act which 
prohibits replaced economic strikers to vote in subsequent representation elec- 
tions. The opponents of this provision claim that it grants employers a weapon 
with which to destroy unions. Such a contention can only be based upon a 
misapprehension of the meaning of the term “replaced economic strikers” under 
present law. 

An “economic striker” is one who is not striking because of any asserted unfair 
labor practice on the part of the employer, but is striking at his own free choice 
because he or his union wants to force the employer to give more benefits than 
he has offered or believes he can afford. Strike initiative rests with the em- 
ployees through their union. Unfortunately in most instances, the employees 
do not have the right of choice to strike or not to strike through secret ballot. 
They may be forced into such a situation and intimidated to remain away from 
their job for fear of reprisal. 

Where the employer offers striking employees the right to return to their 
jobs and expresses willingness to continue to bargain, it is ridiculous to argue 
that an employer deliberately precipitated a strike to break a union. 

Once employees choose to begin an economic strike, the employer has the 
inherent right to keep his business going by hiring others to work. Those new 
employees who voluntarily apply for and are given jobs have the right to con- 
tinued employment. The replaced economic striker ceases to be entitled to rein- 
statement to his former job. He has no, and should not have, further legal claim 
against his former employer. If an election is later held among his former 
employer’s workers to select a bargaining representative, it is difficult to per- 
ceive what logical right such ex-employee has that would entitle him to vote 
along with those who continued to work or accepted employment in good faith. 
The situation is not unlike that of a former and departed resident of a State 
demanding the right to vote in a current State election, on the theory that at 
some unknown future date, he may want to move back to the State. 

We not only contend that section 9 (¢c) (8) should be retained but that its 
elimination would give rise to undue union influence and vast abuse. 
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6. Non-Communist affidavits 


We support administration and union proposals to amend the act so as to 
eliminate section 9 (h) requiring the filing of non-Communist affidavits by offi- 
cers of unions seeking to use the services of the NLRB. From the outset this 
has been a one-sided approach applied to unions and not similarly to manage- 
ment. Without more investigative powers and penalties the present provision is 
meaningless and should be removed. 


CONCLUSION 


We believe that the present act has, in the main, accomplished a fair equating 
of the rights and responsibilities of labor and management. However, the dem- 
onstrated abuse of the rights of the individual worker require the amendments 
urged herein. We hope that Congress will take the necessary steps to adopt 
these amendments during the present session so that these abuses will be elimi- 
nated without further delay. 

J. Gordon DAKINS, 
Executive Vice President. 


[Letter transmitted by Senator Allen Ellender] 


T. Smitu & Son, INc., 
New Orleans, La., April 1, 1958. 
Senator ALLEN J. ELLENDER, 
House of Representatives, Washington, D. C. 


Deak SENATOR ELLENDER: It was a great disappointment to me I was not 
able to see you during my short stay in Washington last week. Meeting you 
would have been a particular pleasure and privilege to me. 

My purpose for going to Washington was to attend a meeting of the Manage- 
ment Advisory Cargo Handling Safety Committee and also to attend the hearing 
before the subcommittee on labor and public welfare on S. 3486 by Kennedy and 
Ives, intended to amend section 41 of the Longshoremen and Harbor Workers’ 
Compensation Act. 

Our reasons for opposing this legislation are several so I will number them 
as follows: 

1. That safety cannot be legislated, that it is a problem of personal training 
since only 4 percent of the accidents result from defective gear, equipment, and 
cargo while 96 percent of the accidents results from human failure. 

2. The agency, through section 41 of the act, has, at present, the power to hold 
joint meetings with employers and labor, to make inspections, assist in educa- 
tional programs, and further to make recommendations. The Labor Department 
has not elected to use this authority already vested in them. 

3. The Coast Guard already has authority in ships gear inspection and the 
Department of Labor under the proposed legislation would actually be duplicat- 
ing the function and giving such authority to two separate departments of the 
Government. 

4. At the committee hearing the speakers on behalf of the bill, particularly 
from labor ranks, dwelled on the fact that foreign vessels coming into American 
ports are in very poor condition and while the Coast Guard has jurisdiction 
over American vessels and it is assumed by S. 3486 that the Labor Department 
would be given this jurisdiction. 

5. We feel that if the Secretary of Labor would be given this power stevedor- 
ing contractors would then become the agency of the Department in having to 
refuse to load or discharge cargo vessels from a foreign port because of any 
unsafe condition which may exist as result of the inspection by the Departments’ 
authority. This, we believe, would certainly interfere with the function of the 
State Department insofar as relation as well as fair exchange of commodity 
trade if such complaints or refusals to accept loading or unloading contracts 
would be directed through the stevedoring contractors. 

6. This bill would create a great deal of expense to the taxpayers especially, 
at this time, when the Government is attempting to economize except for defense 
and public welfare. 

These reasons are the basis of our strong opposition to this bill and know 
for certain that every employer in the port of New Orleans is in agreement with 
this opposition and we feel that every employer throughout the United States 
is definitely opposed. 
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Thanking you for your kindness and hoping that you will do all possible to 
defeat this legislation and with best personal regards, I am, 
Very truly yours, 
O. P. VILLARRUBIA, Claim Agent. 


PREPARED STATEMENT OF THE SOUTH CAROLINA STATE CHAMBER OF COMMERCE IN 
SUPPORT OF SENATE BILLs 8S. 3773 AND 8. 3774 


Mr. Chairman, the South Carolina State Chamber of Commerce wishes to go 
on record in behalf of two bills now pending before this committee: S. 3773 and 
8S. 3774. These bills were recently introduced by Senator Thurmond, of South 
Carolina, and are presently pending before you. 

S. 87738 is designed to give employees who have been injured, as a result of 
unfair labor practices on the part of labor organizations, the right to sue for 
damages for such injury. At the present time, the Taft-Hartley Act provides 
that in certain specified types of unfair labor practices employers may sue labor 
organizations for damages in Federal courts without the necessity of establish- 
ing diversity of citizenship or the amount in controversy. The present bill 
would amend this particular provision of the Taft-Hartley Act to the extent 
that all unfair labor practices committed by labor organizations would be sub- 
ject to suit by employees. This bill would give to employees the additional 
protection of having a remedy in the nature of damages from unlawful conduct 
now proscribed by the Taft-Hartley Act as unfair labor practices. 

The State chamber endorses this bill because it believes that the present trend 
on the part of organized labor has been to ignore the individual rights of em- 
ployees. The recent McClellan committee hearings have given clear indication 
of the abuses foisted upon individual employees by labor organizations, which 
today have achieved tremendous economic power and strength. To arm em- 
ployees with this protection would tend to insure elimination of many abuses 
which have been uncovered on the part of labor organizations by the McClellan 
committee. The basic intendment of the present Taft-Hartley Act is not to 
protect the rights of employers nor labor organizations but to protect the right 
of the individual employee in his desire to organize and bargain collectively 
through representatives of his own choosing. Unfortunately, today these rights 
have been impaired through the medium of mass picketing, violence, threats, 
intimidations, and coercion by labor organizations in their efforts to compel the 
individual employee to become and remain a member of the labor organization 
or to join with it in concerted action even though the employee may not wish 
to do so. If this bill is passed, the aforementioned conduct would be a suable 
action by any employee whose rights were so interfered with. We believe that 
this legislation would tend to curb, if not stop, these unlawful practices and 
strengthen the soundness of our Federal labor relations picture. 

The chamber also endorses 8. 3774 because we believe that labor organizations 
should be put in the same position as employers are today in connection with 
monopolistic practices. No one doubts today that labor organizations are big 
business. Within the shadow of the United States Capitol are immense edi- 
tices which are witnesses to the strength of the trade-union movement; build- 
ings that house hundreds of people not unlike corporate structures established 
throughout the length and breadth of this land. To put labor organizations 
back under the Sherman Antitrust Act would do nothing more than to place 
them as big business in the same position as those corporate structures which 
are now presently subject to this law. Indeed, up until the Hutchinson case, 
the courts had construed the Clayton Act and the Sherman Antitrust Act 
as being applicable to monopolistic practices on the part of labor organizations. 
In the Hutchison case, through judicial legerdemain, the Clayton Act, the 
Norris-Laguardia Act, and the Sherman Antitrust Act were read together and 
the conclusion reached that Congress had never intended labor organizations to 
be subject to the Sherman Antitrust Act. This decision was, in our opinion, 
clearly contrary to the original intent of Congress and should be corrected by 
spelling out precisely and clearly that Congress this time intends for that act 
to be made applicable to labor organizations. The net effect of this legislation 
would do precisely that. No one can doubt that labor organizations today 
maintain and occupy a monopolistic control over many areas of our economic 
society. Again, the recent hearings before the McClellan committee clearly 
support this conclusion. Vicious secondary boycott activities aimed at destroy- 
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ing neutral employers and other types of monopolistic practices would now be- 
come unlawful if this bill were to be enacted into law. Not even organized 
labor in many of its areas attempts to justify the evils of such monopolistic 
practices. Indeed, they are at the present time attempting to clean their own 
houses in order to avoid the censure of the American public which is evidence 
that they would not be averse to supporting legislation which would in a meas- 
ure protect the overall trade-union movement from this type of conduct. We 
wholeheartedly recommend that this legislation be enacted into law and thereby 
give additional protection to the American public from the monopolistic prac- 
tices which are presently engaged in by labor organizations. 
Respectfully submitted. 


W. Haroitp Bott, President. 





[United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting 
Industry Journal] 


A WRONGHEADED LABOR PROGRAM 
Part ONE 


Anyone in the labor movement has good reason to expect a rash of destructive 
antilabor proposals from the Mundts and the Goldwaters in Congress. The Me- 
Clellan hearings, showing the wrongdoing of a few, has set the stage for a whole- 
sale offensive against trade unions everywhere. We counted on this, but we 
didn’t count on the kind of treatment dealt out by the administration’s present 
program just announced to Congress last month. 

So many things are so wrongheaded about this program that I cannot possibly 
comment adequately on all of them in one report. In fact, I am going to devote 
several reports to this program—as many as are necessary to give you a complete 
picture of the future should the Eisenhower proposals become law. But first 
let’s look at the background of those proposals. Let’s go into a little history. 

Some years ago organized labor took a dim view of Government intervention 
in union affairs. Intervention meant injunctions against strikes and picketing. 
It meant enforcement of the yellow dog contract. It meant the use of the 
machinery of the law to execute the will of the employer. 

Time and again Government intervention brought grief to the labor move- 
ment and confirmed the traditional hostility of trade union leaders toward Gov- 
ernment action whether to aid or disrupt. 

This attitude weakened during the “great depression” years. Under the Wag- 
ner Act, passed in 1935 with some definite labor support, the Government gave 
bona fide labor organizations a license and privilege to bargain collectively in 
“appropriate units” selected by the Government after the employees in the unit 
had freely chosen the union to represent them in an election held, supervised, 
and controlled by the Government. 

In 1947 we saw another kind of Government intervention under the Taft- 
Hartley Act. This act was an addition spliced onto the old Wagner Act. It 
restricted and punished activities by unions. It became law on the theory that 
if the Government guaranteed certain rights, it could then command unions to 
stop certain practices which have been necessary and traditional in the labor 
movement—such as a refusal to work side by side with scab labor or to handle 
nonunion goods. As stated in the very beginning of the Taft-Hartley Act, “the 
elimination of such practices is a necessary condition of the rights herein 
guaranteed.” 

Thus gradually over the years the world has been led to forget that we are 
free and voluntary associations first formed in a free society by workers them- 
selves without Government aid or assistance. Gradually those who would like 
to see our freedom disappear have fostered the mistaken notion that these free- 
doms were first conferred by the Wagner Act in 1935 and may be conditioned or 
qualified or even taken away by Congress just as a corporate charter may be 
taken away by the State. Once this idea is accepted, then it is a short step to 
full control over all union affairs. 

Exactly this type of thinking, namely, that the union, like a public corpora- 
tion, is the child of the state, has guided the Eisenhower anti-labor program 
just offered to the Congress. For instance, let’s take a look at the very first part 
of this program. It is included under “Reporting and Disclosure.” It is con- 
tained in title I of Senate and House bills (S. 3097 and H. R. 10236). These 


bills would place all labor unions under most detailed survey by the Secretary 
of Labor. 
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Major provisions of this broad proposed regulation are summarized as fol- 
lows: 

1. Unions must maintain records on all union matters required to be reported 
to the Secretary of Labor. 

2. Unions must keep the same records available for examination by the Secre- 
tary of Labor’s agents for 3 years and available to union members under rea- 
sonable conditions. 


3. Unions must report annually to the Secretary of Labor: 

(1) Constitution and bylaws; 

(2) Minutes, rules, resolutions, and documents governing membership, inter- 
nal rights and responsibilities of members, and the responsibility of the union 
and its officers to members ; 

(3) Union name, three principal officers and each officer or agent receiving 
more than $10,000 per year, respective addresses, a definition of duties, of mem- 
bership requirements, of procedures, of restrictions, of fees, dues, benefit plans, 
assessments, fines, suspensions, and expulsions and protection of members from 
arbitrary disciplinary action; 

(4) Procedures on meetings, elections, selection of officers, authorizing dis- 
bursements, auditing, discipline or removal of officers, selection of representa- 
tives to other bodies, authorizing bargaining, ratifying contracts and authoriz- 
ing strikes ; 

(5) Detailed financial statements showing 
activities, detailed receipts and disbursements, 
received by officers and agents from employers. 

4. Union agents and employer must report to the Secretary of Labor anything 
whatsoever of value passing between an employer or his agent and a union 
officer or agent, including all details of any transaction, excepting payments to 
health and welfare and similar funds, permissible under section 302 (c) of the 
Taft-Hartley Act. 

5. Secretary of Labor must hold all information open to the public. 

6. Secretary of Labor given broad authority to enter and investigate all 
records, to issue subpenas, to hold hearings and determine violations of fore- 
going requirements. 

7. Any union found willfully violating any of the foregoing requirements can 
lose for as much as 5 years: 

(1) Right to obtain or retain NLRB certification: 

(2) Right to relief from NLRB or other labor agencies ; 

(3) Its exemption from Federal income taxes. 

8. Any person willfully violating any of the foregoing requirements is sub- 
ject to fines up to $5,000 or imprisonment up to 1 year, or both. 

In particular, let’s look closely at section 102 (b) (1). This section says: 

“Every labor organization shall file * * * with the Secretary of Labor * * * 
and shall report annually thereafter in writing to the Secretary * * * 

(1) Copies of the constitution and bylaws of the labor organization and of 
every amendment to them, and of every separate rule, resolution, minute, or 
other official document which governs membership in the organization, internal 
rights and responsibilities of members, or responsibilities of the organization or 
its officers to members.” [Italics supplied. ] 

Filing the constitution and bylaws is, of course, an old requirement of the 
Taft-Hartley Act. We don’t complain about that. But we protest very bitterly 
against the new filing requirements contained in the new language underlined 
above. The exact meaning of this language isn’t very clear but there is no 
mistaking its intent and practical effect to require mass filing on a wholesale 
basis. A union told to file “every * * * separate * * * minute * * * or 
other * * * document which governs * * * internal rights and responsibilities 
of members or responsibilities of the organization or its officers to members” 
would certainly be leaning over backward to comply. The threat of losing the 
union’s Federal income tax exemption for as much as 5 years, as these bills 
provide, would unquestionably guarantee this type of reaction to so sweeping 
a requirement. 

Being unable to distinguish which union action governs members rights or 
officers duties to members, the union officers would undoubtedly file all actions 
with the Secretary of Laber. For example, would a resolution passed at a union 
meeting “govern the responsibilities of officers to members” if it directed the 
business agent to make certain expenditures or take certain action in the interest 
of the union and its members? Offhand, the answer would seem to be “Yes.” 
And offhand, most union meetings are devoted to exactly these types of matters. 


assets and liabilities, financial 
and detailed statement on sums 
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Result? A very large part of the minutes of every local union meeting are sub- 
ject to the proposed provisions of these bills. 

In much the same way, actions of the executive board of each local and inter- 
national union largely dictate or govern the rights of members or the duties of 
officers to members. This flows from the simple fact that all these various 
actions are responsive to the aims and desires of the membership. Obviously, 
then, almost all are covered by the proposed filing requirements and almost all 
must be reported to the Secretary of Labor under these bills. 

As a practical matter, I am confident that no union officer, approaching the 
task of separating wheat from chaff—of dividing the minutes of every meeting 
into those for filing and those not for filing—would ever actually go through 
with it. It would be far too easy, and twice as foolproof, to file with the Secre- 
tary of Labor all minutes and documents of every union meeting, every executive 
board meeting, every apprenticeship committee meeting, every political education 
committee meeting, every finance committee meeting and every negotiating com- 
mittee meeting and every other union action which, to one degree or another, may 
govern the internal rights of members or the responsibilities of officers to 
members. 

When we consider the very great number of international and local unions 
whose activities affect interstate commerce and, as a result, subject them to 
these proposed filing requirements, the enormity of the task, both to the union 
and the Government, becomes gradually more clear. More than 77,000 locals 
were affiliated with 189 national and international unions during 1956, accord- 
ing to the Department of Labor. Assuming six meetings a month of each local 
union at which some action is taken on which a report should be filed, then the 
Department of Labor could become the harrassed custodian of the minutes of 
something more than 6 million meetings every year. 

Maybe this type of filing will promote bureaucracy in government but I cannot 
possibly see how it will promote democracy in unions or honesty among the dis- 
honest. We have nothing to hide from public view in the operation of either 
our local unions or our united association but we have every right to object to 
this impractical proposal as the misdirected product of a misguided mind. 

Considering other provisions of these bills which enable the Secretary of 
Labor or his agent to deprive violating unions of their rights to all certifications, 
to all recognition, to all remedies before Federal agencies in labor matters and to 
all Federal income tax exemptions, for as much as 5 years, without any court 
appeal or review, I must conclude that these requirements have the destructive 
effect of harrassing and weakening the labor movement in America. 

Local union failure to participate in political affairs is one reason why we are 
now subjected to proposals such as these coming from so important a source as 
the President himself. Every union should see that every union member regis- 
ters and votes. Every union should cooperate 100 percent with the Committee on 
Political Education. Only in this way can the voice of labor be heard and con- 
sulted with fairness in matters of vital importance to trade union members. 


Part Two 


More than 10 years ago a President of the United States branded the Taft- 
Hartley Act “a clear threat to the successful working of our democratic society.” 
He warned that we must be “everlastingly alert that, in striking at union 
abuses, we do not destroy the contribution which unions make to our democratic 
strength.” 

Now, another President of the United States has just urged Congress to give 
“speedy consideration” to another set of proposals going way beyond the Taft- 
Hartley Act. The President is Eisenhower. The proposals are the latest and 
perhaps the most deceptive plan in a campaign to whip unions, 1958 style. 

Last month I gave you the highlights of the Eisenhower antilabor union re- 
porting program contained in title I of S. 3097 and H. R. 10236. This month 
I want to focus the spotlight on the financial requirements of these bills. Just 
as in the areas I covered last month, these financial requirements would have 
the destructive effect of harassing and weakening the labor movement in America 
for years to come. In doing so, they tend to destroy that very “contribution 
which our unions make to our democratic strength” so highly valued by a 
former President in the past. Here is the reason why. 

First of all, we have very explicit provisions on the statute books today 
requiring the filing of financial information with the Secretary of Labor. Sec- 
tion 9 (f) and (g) of the Taft-Hartley Act state that, as a condition of using 
the National Labor Relations Board, a union must have— 
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“(1) Filed with the Secretary of Labor, in such form as the Secretary may 
prescribe, a report showing all of (@) its receipts of any kind and sources of 
such receipts, (0b) its total assets and liabilities as of the end of the last fiscal 
year, (c) the disbursements made by it during such fiscal year, including the 
purposes for which made; and 

“(2) Furnished to all of the members of such labor organization copies of the 
financial report required by paragraph (1) hereof to be filed with the Secretary 
of Labor.” 

Other provisions of the present law require these financial reports to be kept 
up to date annually. These reports must be in a form prescribed by the Secre- 
tary of Labor and must be as detailed and complete as he requires. 

Now let’s turn to the new proposals. What do they say? Section 102 (c) of 
title I of these bills, requires unions to file and keep up to date annually “in 
such reasonable detail as may be required by the Secretary” a report “with 
respect to its financial affairs” showing ‘assets and liabilities * * *, financial 
activities during the year, the amount and sources of its receipts and the 
amounts and purposes of its disbursements, including * * * compensation” to 
officers exceeding $10,000 a year. 

Note that the proposed law is virtually the same as the law right now. Except 
for a few very small but very vital changes, this particular part of the new 
proposal would seem, then, to be entirely unnecessary. 
all the difference in the world. 

Looking at these changes closely, section 304 (b) (1) says: 

“Any labor organization which shall fail to refuse to file with the Secretary 
a true and proper report or other document as required by the provisions of 
title I and shall be determined * * * to have done so willfully, shall be ineli- 
gible, as provided in any order issued under the provisions of subsection (a) : 

(i) to exercise any right or privilege which it might otherwise have under 
any law of the United States to obtain or retain a certification or other 
recognition as the representative of any employees; and 

(ii) to institute or to request or obtain any relief or redress in any pro- 
ceeding in which it otherwise might have a right or privilege to do so under 
the procedures of the National Labor Relations Board or its General Counsel 
or any other Federal administrative agency exercising decisional functions 
in labor-management relations matters ; and 

(iii) to have the exemption from income taxes provided by section 501 
(a) and (c) (5) of the Internal Revenue Code of 1954, as 
[Italic supplied. ] 

Denial of recourse to the National Labor Relations Board for failure to file 
financial data is, of course, an old requirement of the Taft-Hartley Act. This 
penalty is confined to unions seeking Government aid to secure their rights under 
a special statute, and never has been a source of serious complaint under that 
act. 

New penalties contained in the new language underlined above, however, hit 
at the very heart of free American workers’ rights and privileges to form and 
support voluntary associations for collective bargaining and mutual aid and 
protection. Here we have clear authority to be conferred upon the Secretary of 
Labor to determine our unions ineligible to carry out these very functions for 5 
years or more. 

Were it not for these penalties now sought against unions, it would seem al- 
most too elementary to quote the law conferring upon us the right to organize 
and to obtain and retain recognition. But faced, as we are, with an express prop- 
osition to take this right and privilege away from all union members, when one 
among us willfully fails to report to the Secretary of Labor, I must explain what 
we now have in order to show what we would lose. 

Long before the Wagner Act or the Taft-Hartley Act, our associations were 
meeting to further their mutual interests, obtaining recognition from employers 
and entering into contracts bettering their wages and working conditions. Under 
the law of the United States, these have long been our rights and privileges. 
And, going hand in hand with these privileges, tradition has given us the right to 
strike to preserve our voluntary associations, to secure recognition, to obtain 
our just demands by collective agreements with management. 

More than 35 years ago these rights and privileges were expressly recognized 
under law by the Supreme Court of the United States, speaking through the late 
Mr. Justice William H. Taft, former President of the United States and father 
of Senator Taft of Taft Act fame: 


But these changes make 


amended.” 
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“Labor unions are recognized by the Clayton Act as legal when instituted for 
mutual help and lawfully carrying out their legitimate objects. They have long 
been thus recognized by the courts. They were organized out of the necessities 
of the situation. A single employee was helpless in dealing with an employer, 
He was dependent ordinarily on his daily wage for the maintenance of himself 
and family. If the employer refused to pay him the wages that he thought fair, 
he was nevertheless unable to leave the employ and to resist arbitrary and un- 
fair treatment. Union was essential to give laborers opportunity to deal on 
equality with their employer. They united to exert influence on him and to leave 
him in a body, in order, by this inconvenience, to induce him to make better 
terms with them. They were withholding their labor of economic value to make 
him pay what they thought it was worth. The right to combine for such a lawful 
purpose has, in many years, not been denied by any court.” (American Steel 
Foundries v. Tri-City Central Trades Council, 257 U. 8. 184 (1921) ). 

Now, the destructive consequences of these extreme penalties become more 
apparent. 

Unions exist to be recognized. If we become ineligible “to exercise any right 
or privilege” which we “might otherwise have under any law of the United 
States to obtain or retain * * * recognition,” the very purpose of our existence 
is denied us. Any strike or stoppage to obtain or retain recognition would be- 
come forthwith illegal. Our contracts would become as scraps of paper before 
the law. Force used against our employers to obtain or retain or improve these 
contracts would certainly be declared an unfair labor practice under the Taft- 
Hartley Act. Cease and desist orders and even court injunctions could be 
sought and secured against us. Protections of the Norris-La Guardia Act, pre 
venting private employers from directly seeking Federal Court orders against us, 
would be placed in immediate jeopardy. In short, we could be put out of busi- 
ness as going organizations, very effectively, and in very short order. 

Contrary to my statement in my February report on this program, these de- 
terminations of the Secretary of Labor would be subject to judicial review. This 
apparent restraint, however, provides small comfort where, as here, the words of 
the statute itself expressly contain the harsh reprisals which the courts them- 
selves must enforce. 

As if these reprisals against unions were not enough, three others would ac- 
company them to complete the arsenal threatening destruction. 

First, this blueprint for putting unions out of business has a double effect. 
Not only would we be disqualified from representing our workers but, in addi- 
tion, the joint assets, the collective dues, the funds of our members would 
become taxable income to the union. Here again a willful disregard of report- 
ing requirements would be used against every union member by sapping the 
union treasury of resources contributed by each member for mutual aid and 
assistance. 

Second, the Secretary of Labor would be authorized by section 305 to secure 
court injunctions “to enforce any duty created by * * * this act.” There seems 
to include the duty to refrain from exercising any “right or privilege” to ob- 
tain or retain recognition as bargaining agent once a willful violation of the 
reporting requirements has been determined. This is made clear by section 
304 (a) directing the Secretary, in determining violations, to issue an order 
imposing all of the sanctions quoted above from section 304 (b). In other 
words if, after the Secretary issues his order, other remedies before the NLRB 
or the courts fail to disrupt existing bargaining relationships, the Secretary 
himself may move to enforce these sanctions by seeking a court injunction on 
his own. 

Third, the requirements of these bills (S. 3097 and H. R. 10236) also contain 
an additional title II, called Funds and Property of Labor Organizations. This 
title grants a new Federal right to individual union members to have union 
assets handled and applied in accordance with the constitution, bylaws, and 
other rules of the union. Union officers or agents having custody of these 
assets must hold them in a “fiduciary capacity” in trust for the union and its 
members. 

These requirements create new rights and duties which seem identical to 
those already conferred or imposed by the laws of every State. For this reason 
they seem to be entirely unnecessary. But this isn’t the only drawback to this 
new title II. The real payoff is in section 202, which says: 

“See, 202. An action or proceeding may be maintained in any court of compe- 
tent jurisdiction * * * with respect to any act or omission of any officer, agent, 





or 
rig] 
A 


pet 
con 
sig! 
pul 
mis 
A 
sus 
71 
ess 
sul 
bri 
thi 
ha 
un 
be 
oul 
] 
res 
the 
th 


wl 
po 
in 
re 
ul 
or 
nh 


—< = Om ee me ot re 


UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1499 


or Other representative of a labor organization which is in disregard of any 
right or responsibility set forth in section 201.” 

Any individual union member can thus sue any union officer in any com- 
petent State or Federal court, alleging misuse of funds. Any sorehead or mal- 
content, in a dissenting political faction in a local union, can hang a malodorous 
sign of corruption on honest union officials by filing suit for misuse of funds and 
publicizing the complaint. We all know the truth never outruns a lie; the dis- 
missal of a case, coming perhaps months later, never outshadows the complaint. 
A suit pending whenever union election is held can cast its unjust cloak of 
suspicion over the most innocent man and unfairly cause his defeat. 

This added aspect of the Eisenhower program is as dangerous as it is unnec- 
essary. This invitation to harassment ignores the availability of local remedies, 
supplants harmony with disruption, creates instability in place of stability, 
brings bad labor relations as a successor to good labor relations. Indeed. should 
this vicious provision become law I seriously doubt if any honest man would 
hazard the risk of ruining his good name by becoming the custodian of local 
union funds. So far as international unions are concerned, our treasuries would 
be subject to a barrage of unfounded litigation seeking unjust reward through 
out-of-court settlements. 

How do all of these provisions add up? 
result in more or less Government intervention in Our economic life? Would 
they improve human relations between employers and their employees? Would 
the result in fairness? Would they strengthen or weaken democracy in America? 

These were tests applied by a President more than 10 years ago in deciding 
whether to sign or veto the Taft-Hartley Act. By any one of them these pro- 
posals are seriously defective. Obviously they would result in more Government 
intervention in our economic life. Instead of improving, they would disrupt 
relations between employer and employee. In place of fairness, they would 
unfairly punish all for the shortcomings of a few. Finally, they would weaken 
or destroy rather than strengthen our unions in America, thereby perhaps per- 
manently damaging the cause of democracy in a country founded on democracy. 

During the past few years both the present administration and the Congress 
have been considering the regulation of health and welfare funds. After con- 
siderable study, a Senate subcommittee has presented a bill, 8S. 2888, “To provide 
for registration, reporting, and disclosure of employee welfare and pension bene- 
fit plans.” Presumably this bill is acceptable to the Eisenhower administration 
because it follows principles previously endorsed by the administration. This 
bill has publicly received the strong support of organized labor as a fair and 
necessary measure. 

The welfare and pension fund bill requires very detailed registration and re- 
porting to the Secretary of Labor and full disclosure on all aspects of any wel- 
fare or pension plan or fund established by employers or unions or jointly by 
both. Violations can be enjoined by court action in behalf of the Secretary of 
Labor. Willful violations, false recordkeeping, misuse of funds, kickbacks, and 
other tainted transactions by officers of any fund are subject to very severe 
criminal penalties. 

But no fund or plan itself would be penalized by S. 2888. No fund would 
forfeit its tax-exempt status under the Internal Revenue Code because of the 
wrongdoing of its custodian. No union, taking part in fund control, would lose 
its bargaining recognition or right to use the National Labor Relations Board 
because of the guilt of unicn officers who must safeguard the fund. No new 
and harassing Federal right of action would be conferred upon individual union 
members. In fact, the fund would be held inviolste in order to conserve and 
preserve it for the workers whose very earnings and desires created it. 

Such restraint in dealing with the sanctity of welfare and pension funds finds 
no counterpart in the regulations which the administration seeks to impose on 
unions and union funds. Yet nnions and union funds, and their management, 
are even more directly responsive to the will of union members than jointly 
managed health and welfare funds can ever be. The voice of the members in 
union meeting controls dues and disbursements, can demand accountings, serves 
to elect or defeat the guardians of the common assets held for common use. No 
such right of control exists where a separate trust, or the voice of management, 
alone governs the disposal or use of welfare or pension moneys. In fact this 
very lack of membership control over health and welfare funds has been a major 
reason for the more moderate reinedies proposed by S. 2888. 


Considered together, would they 
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All of these reasons have prompted me to expose this wrongheaded LHisep- 
hower program for what it is namely, a direct attack on unions themselves, 
Free unions, freely created, become as wards of the state, like public corpora- 
tions, created by the state, whose rights and fortunes the state may condition or 
qualify or even take away. Certainly, in the interest of objective thinking, free 
from the passions of the times, everyone has a right to expect, instead, an even- 
handed justice confined to the true evils wherever found. 


Part THREE 


On the first Monday in May, the Senate Committee on Labor and Public Wel- 
fare began hearings across the board on all labor bills now pending before that 
body. This full-dress parade of witnesses and words, mostly hostile to trade 
unionism, are the price paid by the Democratic majority in the Senate to secure 
enough votes to defeat a vicious antilabor attack made last month on the Senate 
floor. 

At that time, Senator Knowland, backed by President Eisenhower, tried to 
tack a host of destructive amendments on to the health and welfare plan dis- 
closure bill. They didn’t pass, but they produced these hearings. They also 
produced a promise by the Democratic leadership in the Senate that a labor 
measure would be presented on the floor for a vote before adjournment. This 
situation calls for another close look at pending bills to see where the danger 
areas lie. 

First of all, bills to apply the antitrust laws to labor unions or to create a 
national right-to-work law represent the deadly extreme to which the Knowlands 
and the Goldwaters in the Senate are firmly committed. In practice these bills 
make trade unions an illegal conspiracy, with every intention of destroying 
rather than preserving and improving them. 

While these proposals can by no means be ignored, there is good reason to be- 
lieve that ,in an election year, Congress will at least act under a guise of fairness 
and moderation. This would provide a convenient cloak for more restrictive meas- 
ures. For this reason it is likely that the extreme position will be publicly 
rejected in favor of the seemingly less radical. 

This brings me once more to the Eisenhower antilabor program, as the perfect 
example of destructive measures, bearing no reasonable relationship to the 
evils exposed, yet proffered as a “middle of the road” approach to remedy these 
evils. Nothing of course, could be further from the truth. But, flying false 
colors as they do, these proposals, or others like them, are apt to go sailing 
to the Senate floor for action later this year. This is exactly why I am devoting 
the third of a series of reports to this dangerous and wrongheaded labor pro- 
gram of the Eisenhower administration. 

Perhaps the most serious and far reaching of all the Eisenhower proposals 
are those on secondary boycotts and picketing. These are contained in a sep- 
arate bill, S. 3099, along with several other changes. For the present I want 
to confine my comments to the secondary boycott provisions. 

On boycotts, the wording of section 8 (b) (4) of the Taft-Hartley Act would 
be very radically changed. 

Let’s examine each major change one by one. 


BOYCOTT CHANGE NO. 1 


“To induce—any individual employed by any person—to engage in a strike or 
refusal in the course of his employment to handle.” 

Today the law only forbids a labor union to induce groups of employees to 
engage in a concerted refusal to handle away from the scene of a labor dispute. 
For example, the Supreme Court of the United States held in the International 
Rice Milling Company case (341 U. S. 665, 28 LRRM 2105 (1951) ). that isolated 
instances of a few truckdrivers going through a picket line at a mill during an 
organizational strike was not concerted activity and could not be prevented 
under the present secondary boycott provisions. 

But now inducing individual refusals without concerted activity, would be 
banned. Rice Milling would, of course, be overturned by Congress, but the re 
sults would be far more serious. 

Supposing a union went on strike because the firm refused to meet a wage 
demand. This strike would still be legal under the Eisenhower program. But 
any act at all to try to get the employees of other employers to cooperate, whether 
at the strike scene or not, would be penalized. No picket line could peacefully 
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pace at the firm’s gate because the truckdriver who respected that picket line 
would be the subject of an illegal inducement. No speech could be made at 
the central labor union meeting by the striking union’s delegate, asking all 
unions to cooperate. This speech would be an illegal inducement. Actually, all 
picketing and all inducements in all strikes would be subject to immediate and 
mandatory court injunctions under Federal law. While the individual who 
refused would be protected, the union which induced would be pilloried. 

A second aspect of this language, “to induce any individual employed by any 
person” is its complete effectiveness to bring all railroad workers in under 
the secondary boycott provisions of the act. This is an unprecedented step. 
It has always been a consistent policy of the Congress to exempt railroads 
from general labor-relations legislation. They were exempted from the Wagner 
Act. They were exempted from the Taft-Hartley Act. They have a labor rela- 
tions law of their own and this law alone should apply. 

I’m not exaggerating in the least when I describe the Hisenhower program 
as a studied effort to put unions in a legal straitjacket. Picture an industrial 
plant on strike. Most of the work crews are unskilled and semiskilled pro- 
duction line men and women. They can be easily replaced, particularly when 
there are five or six million unemployed as there are today. The officers, fore- 
men and superintendents can pinch-hit on the maintenance jobs. Now, if this 
plant is able to get materials, supplies, and products in and out of the plant by 
rail or truck, from supplier to buyer, the plant can stay in business. The strike 
can be quickly shattered. 

We've been told a great deal about the O’Sullivan heel plant in Winchester, 
Va. We hear how the striking workers in that plant, having been permanently 
replaced, couldn’t vote to protect their jobs in a representation election. The 
election was lost. The strikebreakers won and so did the company. The Taft- 
Hartley Act was used effectively to break this strike because losing the election 
meant, under the most recent NLRB decisions, that even picketing the plant was 
illegal. Now, under President Eisenhower's program peaceful picketing would 
be illegal even before it has begun. 


BOYCOTT CHANGE NO. 2 


“(ii) to threaten, restrain, or coerce any person engaged in commerce or in an 
industry affecting commerce.” 

These new words are more of the same thing. Here again the objective is 
to confine union activity to the direct strike and to the direct strike alone. 
Briefly, the law now prevents a union from engaging in or inducing any “con- 
certed refusal” to process goods or perform services where an object is to force 
employers or the self-employed into unions or to force employers to cease doing 
business with others. Generally speaking, this language currently means that 
unions cannot persuade their members employed by a firm with whom there is 
no dispute to refuse to process goods, or perform services to bring pressure on 
another firm with which a dispute actually does exist. 

But if the union should go to the employer rather than the workers to induce 
him not to handle goods, then the secondary boycott provisions will not cover 
the situation. 

Now the Eisenhower program would also destroy this one remaining means of 
protecting union conditions from being undermined by the nonunion firm. We 
have long ago learned that restraint and coercion in labor law can be implied 
from the flimsiest of facts. When a union asks an employer not to use certain 
nonunion products, an understandable interest in future harmonious industrial 
relations may persuade the employer to comply with this request. Yet this may 
well be enough to brand the union's request as coercive. 

These words, therefore, simply mean that a union falls afoul the law when- 
ever it attempts to induce a union contractor or employer to cooperate with his 
union, to protect and preserve it and to protect his own business by discouraging 
unfair competition based on nonunion wage scales. 


BOYCOTT CHANGE NO. 3 
“forcing or requiring any person—to agree to cease doing business with any 
other person.” 
Here we have the final step in this concerted drive to break down the barrier 
which a strike creates around the struck plant or job. Agreements not to 
handle nonunion or struck goods, agreements insuring that employees need not 
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handle nonunion or struck goods, would be illegal on their face. Attempts to 
secure these agreements would be subject to court injunctions. 

Already the NLRB has gone a long way toward outlawing what are known 
as hot cargo clauses, under which the employer agrees that his employees may 
refuse to handle unfair goods. 

This is unrealistic, because, once agreements such as these are reached, no 
one can say the employer is innocent and neutral. To the contrary, he has 
voluntarily committed himself. He has placed himself on full notice. He is 
under a clear duty to protect himself by inquiring whether the materials he re- 
ceives or buys meet the union requirements. Certainly a union must have every 
right to protect its standards and to extend and strengthen its organization by 
these legitimate means. 

The Board has even challenged another entirely different kind of clause in the 
national construction agreement of the United Association, under which the 
contractor agrees that pipe fabrication away from the job site will be performed 
at applicable UA building trades rates. This clause is an obvious effort to pro- 
tect our union wage scales and we have also expressly reserved the right to 
implement it by refusing to install pipe made in conflict with it. 

We are, of course, contesting the position of the Board’s General Counsel 
in applying the ban on hot cargo clauses to our fabricating agreements. We 
believe that, whatever the merits of Board action to illegalize the hot cargo 
clauses, they don’t apply to our agreements. But my main point is, that this 
Eisenhower program would not only knock out hot cargo clauses but would 
completely invalidate our fabrication agreements. It would even be illegal 
to insist on these agreements in the course of bargaining negotiations. Can 
anyone now Call S. 3099 a “middle of the road approach”? I'll leave the answer 
to this question up to you. 


TWO DECEPTIVE BOYCOTT CHANGES 


Apparently because of prior commitments, this very drastic proposal on 
secondary boycotts also contains two provisions which at first appear to soften 
their effects. First, the bill would expressly legalize boycotts against the sub- 
stitute performance of struck work. Second, the bill would also legalize some 
types of boycotts on construction job sites affecting joint ventures or those in 
a contractor-subcontractor relationship. 

While these two proposals appear to move in the right direction, this is only 
an optical illusion. Boycotting the substitute performance of struck work is 
already permissible under the present law, according to at least two Federal 
courts, one of them the United States Court of Appeals for the 2d Circuit. 
(Royal Typewriter, 228 F. 2d 559, and Douds v. Metropolitan Architects, 21 
LRRM 2256). The express exemption of this type of case therefore provides 
very small comfort indeed, in face of the other very damaging aspects of the 
bill. 

Second, in the present climate it is very doubtful that Congress will exempt 
any type of job site strikes or refusals to handle in the construction industry, 
even though this step is the most reasonable and practical approach. This 
failure to act would leave us in the construction industry bearing all of the 
very burdensome restrictions contained in the rest of these proposals. 

Third, even if the construction site exemption were enacted, this would 
hardly be a remedy for our industry. The exemption legalizes the strike or re- 
fusal to handle but not the inducement. How about picketing to induce in- 
dividuals to refuse to handle? How about restraint or coercion of any person 
or contractor? How about efforts to secure an agreement to cease handling? 
All of these could occur on or off the job site, and none of them would be 
permitted under the proposed exception. And as we will see later on, in my 
final report on these bills, S. 3099 would also ban any type of organizational 
picketing anywhere. 

The fact is, this construction job site exemption in this bill is a complete 
sham from one end of it to the other. 


CONCLUSION 


When President Eisenhower addressed the AFL convention in New York City 
during his 1952 campaign he said: 

“I have talked about the Taft-Hartley Act with both labor and industry 
people. I know the law might be used to break unions. That must be changed. 
America wants no law licensing union busting.” 
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Actually the program he first sent to Congress in 1954 was, compared to these 
most recent proposals, a mild, if unsatisfactory, group of amendments to the 
Taft-Hartley Act. But now, solely on the strength of the McClellan hearings, 
he wants to build a bridge into each struck plant over the heads of the striking 
workers in order to bust the strike. Yet not one shred of testimony in these 
hearings gave support for this type of regulation. This is why I say that some 
crime and corruption in some places are being used to arouse a hostile public 
opinion enabling oppressive legislation bearing no relation whatever to the evils 
exposed. 

When we complain about bills to create a national open shop law or bills to 
apply the antitrust laws to unions, or to prevent industrywide bargaining, we 
are apt to consider them the lunatic fringe of antilabor legislation, aimed 
frankly at fragmenting the strength and solidity of every trade union. But 
right here in the Eisenhower program we have everything that is necessary to 
accomplish these same objectives. Here indeed, we would have a “law licensing 
union busting,” of the very first order. 


CONCLUSION—-WHAT TO DO ABOUT IT 


For the past three issues of the Journal I have devoted my report to the most 
serious drawbacks of the administration proposals on labor legislation. As we 
have seen, these proposals would have a very real union-busting effect even 
though the President is on record against busting unions. But it would be less 
than fair, both to you and to the administration, if I did not review the good 
points of this program even though they are far outweighed by the bad. 

For example, the administration bills would clarify section 302 of the Taft- 
Hartley Act to make sure that payments to jointly administered apprenticeship 
and training funds are entirely legal. Although the United Association has been 
thoroughly convinced of the legality of these payments, the very great good 
which they accomplish requires the removal of any doubt on this score. 

Another example is an amendment permitting the certification of our building 
trades unions as bargaining representatives under the Taft-Hartley Act without 
an election. This is one of the provisions of 8. 3098, introduced for the Eisen- 
however administration by Senator Smith of New Jersey. Like the apprentice- 
ship amendment, this is also a recommendation of the Secretary of Labor’s 
Joint Advisory Committee for the Construction Industry, of which I have the 
privilege to be a member. While I would prefer to see an amendment which not 
only would permit such certification but would also legalize prehire agreements, 
with or without such certification, nevertheless we must recognize this proposal 
as a step in the right direction. 

Then there follow several amendments which provoke controversy but do not 
strike at the heart of trade unionism, as do those which I have reviewed in my 
prior reports. Among them is one which relieves the parties to an agreement 
from any duty to discuss new matters during the life of a contract. Another 
would repeal the present requirement for filing non-Communist affidavits. Still 
another would strengthen the provisions of section 302 so as to outlaw payments 
to union representatives by agents of employers, and cover certain payments to 
certain employees who are not union representatives. All of these amendments 
fall in an area of some indifference to building trade unionists. 

An amendment to which the AFL-CIO is strongly opposed would insure the 
full application of State law to every case in which the National Labor Rela- 
tions Board has declined to assert jurisdiction. In his testimony before the 
Senate Labor Subcommittee, President Meany showed that any enlargement of 
State jurisdiction would operate against unions in at least 36 of the 48 States. 
The Taft-Hartley Act, despite its serious restrictions on labor, at least affords 
some protection to the rights of workers to organize and bargain collectively. 
On the other hand, the labor relations doctrines of many, many States are still 
rooted in the 19th century. Only 12 of them have a comprehensive labor-rela- 
tions code. Only 11 of these, plus 1 other State which has no code, provide 
machinery to determine whether employees wish to be represented by a union. 
There should be a single uniform national labor relations policy for all business 
in and affecting interstate commerce, and the NLRB should abolish the restric- 
tions it now imposes on its own jurisdiction in applying it. 

One further amendment would, by itself, be potentially helpful to unions in 
industrial plants. This amendment would strike out the one controversial sen- 
tence in the Taft-Hartley Act that gives strikebreakers the power to break un- 
ions as well as strikes. This sentence says: “Employees on strike who are not 
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entitled to reinstatement shall not be eligible to vote.” Unfortunately, how- 
ever, this amendment is far outshadowed by new restraints on picketing. 

In practice, the repeal of this sentence would give the National Labor Rela- 
tions Board the chance to permit the strikers in the O’Sullivan Rubber Co. 
plant at Winchester, Va., for example, the right to protect their jobs and their 
union by voting in the recent representation election which the strikebreakers 
won and the union lost. But, supposing the strikers won, what good is it to 
allow strikers to vote if all the teeth are pulled from the strikers’ power to 
put the bite on the company? If the strike is doomed from the start, then why 
strike at all? Yet this is the very program proposed by the administration. 
Let the strikers vote, it says, if the Board should so decide, but make sure that 
any strike is apt to fail. Let the workers go on strike, but keep the supply lines 
to the plant in full operation. Guarantee every man his full freedom to hit the 
bricks, but stop every man from picketing any plant. 

We have already seen how the secondary boycott provisions of the administra- 
tion proposals would stop any picketing at any plant or job where it has the 
effect of stopping the flow of materials, in or out, handled by other companies 
Now an additional provision in 8S. 3099, contained in section 4 of the bill, would 
have the practical effect of stopping virtually every other form of picketing. 
Let us see how this would be accomplished. 

At one time it was clear that the Taft-Hartley Act permitted all peaceful 
picketing unless it induced secondary boycotts or physically coerced employees. 
Mass picketing, for example, which physically prevents employees from passing 
through a picket line, is outlawed. So is a picket line put up at a customer’s 
plant to prevent the delivery of goods made by a manufacturer with whom a 
union has a dispute. Otherwise, however, peaceful, noncoercive picketing has, 
until recently, been considered legal under the Taft-Hartley Act. 

Recently, however, the NLRB has taken a new slant on picketing. Peaceful 
picketing at the scene of a labor dispute is now outlawed, according to the 
Board, where it seeks to secure union recognition by the employer. The Board 
ealls this restraint and coercion. Even in this case, however, the Board has 
not yet taken the further step of stopping the picketing if it is solely directed 
toward persuading the employees to join the union or, at least, to favor the 
union as their agent in dealing with the employer. The outlawed picketing is 
called “recognition picketing.” The permissible type is known as “orgerniza- 
tional picketing.” 

Should the NLRB fail to ban organizational picketing, the administration’s 
antilabor program would effectively remedy this failure. As a result of sec- 
tion 4 of S..3099, all picketing and all threat of picketing would, as a practical 
matter, be outlawed unless it is at the scene of a strike over wages, hours, or 
working conditions conducted by a recognized union. And, as we have seen, 
even this type of strike picketing is outlawed the moment it is directed toward 
the employees of other employers. 

This new move is a deliberate attempt to place one more road block in the 
way of organizing the unorganized. Maybe this move falls short of a national 
“right to work” law, but in spirit and approach it is much worse. Here there 
is no question of requiring union membership as a condition of employment. The 
union is only seeking to use a customary means of peaceful persuasion. Yet 
even these normal means of seeking the voluntary support of wage earners 
would be denied us. Is it any wonder that I call this a wrongheaded labor 
program? 

Now, you may well ask, what are we going to do about all these destructive 
proposals? There are several answers to this question. Hearings have been 
held last month before a subcommittee of the Senate Committee on Labor and 
Public Welfare. President Meany of the AFL-CIO testified against all anti- 
labor measures and presented to Congress a positive and progressive legislative 
program geared to correct the inexcusable abuses exposed by the McClellan 
committee. Other labor leaders have also presented their views. 

Perhaps, even while you are reading this report, a Senate bill has been re- 
ported and is being readied for debate. For this is the crucial month in which 
our legal status as trade unions will be decided on the floor of the Senate. 
Later on, some bill will also start going through a Similar legislative process in 
the House. 

President Meany and his legislative staff are in close personal touch with the 
situation. They are keeping your general officers informed on all develop- 
ments. We, in our turn, will be calling on each and every one of you to ask your 
Senators or your Congressman to act in the public interest to preserve and 
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improve, rather than impair or destroy, the ability of your trade unions to serve 
you. At the propert time we will advise you of the current situation so that 
you may exercise an informed judgment on the course of action you should take. 

But there are other more basic answers to this question. Frankly, they lie 
in the field of political action. There is one reason why we find ourselves fight- 
ing our way out of a corner—one reason why a President of the United States 
has the temerity to dress up an out-and-out union-busting program in the guise 
of a moderate, middle of the road approach. It is this: Time after time, the 
friends of labor in Congress have been unable to muster the votes to defend or 
advance the interests of working men and women. 

Of course, there have been some exceptions, but the fact is, a conservative 
coalition in Congress has prevented any constructive labor legislation for many 
years. It brought us the Taft-Hartley Act in 1947. Then in 1949 it stopped 
fair revision of that act in the Senate by a slim margin of one vote. Now, faced 
as we are with a floor fight on labor legislation again this year, it remains to 
be seen whether our friends can stem the tide of antilabor sentiment generated 
by the McClellan hearings. 

The one long-range solution to this unsatisfactory situation is to elect the 
friends of labor to public office. Break up the solid band of northern conserva- 
tives in Congress, many of them from industrial States. This takes political 
action at the grassroots—at the local union level. No longer can we sit on our 
hands and let others elect our enemies who then will legislate us out of business. 

First, it is crucially important now for every local union to have a committee 
on political education. These committees can make sure all our members and 
their families are registered to vote if eligible to vote. They can run campaigns 
to collect voluntary payments for COPE—$1 from each member. They can work 
with the central committee on political education in each community for the 
election of our friends and for the defeat of those who oppose us unfairly. They 
can cooperate with GOPE on a national basis. Surely these committees in every 
local union are indispensable to our success. 

Of greatest importance, however, is you—and I mean each individual member 
of the United Association. Are you registered to vote? Are all the members 
of your family registered to vote? Do you carry out your duty as a citizen 
to vote regularly and as your conscience guides you? Do you contribute your 
dollar annually to political education? 

When each one of you can answer each of these questions with a “Yes,” then 
I am confident our problems in Congress will be solved. We will then find there 
fair-minded men having the working man’s interests at heart instead of those 
who now oppose us. We can then muster a working majority to support con- 
structive labor legislation. We will then no longer see an Administration pre- 
senting another wrongheaded labor program to the Congress. 

But whether this will one day happen depends on you. 


MEMORANDUM OF UNITED RuURBER, CORK, LINOLEUM, AND PLASTIC WORKERS OF 
AMERICA (AFL-CIO) 


This organization is deeply appreciative of the opportunity afforded it by the 
subcommittee to present its views with respect to the legislative proposal to 
amend section 9 (c) (3) of the Labor-Management Relations Act. 

The provision of the act contained in section 9 (c) (8) to which the attention 
of the subcommittee is being directed reads: “Employees on strike who are not 
entitled to reinstatement shall not be eligible to vote.” 

We will undertake to demonstrate to the subcommittee the destructive and 
devastating effect of the above-quoted provision of the Labor-Management Re- 
lations Act upon labor organizations, upon the individual rights of employees 
and upon the basic policy which.the Labor-Management Relations Act is designed 
to establish and protect. This organization has experienced and is currently 
the victim of the insidious results of the denial of the right of economie strikers 
to vote in a representation election. We will attempt to make this statement 
as brief and as concise as practicable, recognizing the limitations upon the 
time of the subcommittee. 

The application of the above-mentioned sentence in section 9 (c) (8) to a con- 
crete situation has resulted in the removal of a local union as bargaining agent 
and has also resulted in the loss of employment by over 200 employees of the 
O’Sullivan Rubber Corp. of Winchester, Va. The O’Sullivan case is only one of 
many similar situations. A brief recital of our experience will demonstrate 
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conclusively how employees can be deprived of their right to bargain collectively 
and be dispossessed of their employment security earned by their years of 
service. 

The denial of the right of economic strikers to vote in an NLRB election where 
they have been replaced by strikebreakers, has been criticized widely and con- 
demned vehemently not only by representatives of labor but by many publie 
officials. 

It is probably unnecessary to remind the subcommittee that the late Senator 
Robert A. Taft recognized the unfairness and inequity of this provision of the 
law, and introduced legislation several years ago to eliminate this provision from 
the law. 

In 1952 President Eisenhower addressed the convention of the American Fed- 
eration of Labor in New York City. Manifestly he was referring to this par- 
ticular sentence in section 9 (c) (3) when he said: 

“T have talked about the Taft-Hartley Act with both labor and industry people. 
I know how the law might be used to break unions. That must be changed. 
America wants no law licensing union-busting and neither do I.” [Emphasis 
added. ] 

In the same address to the convention of the American Federation of Labor in 
1952, President Eisenhower also said: 

“Let us face up frankly to this problem of strikes. The right of men to leave 
their jobs is a test of freedom. Hitler suppressed strikes. Stalin suppresses 
strikes. The drafting of strikers into the army would suppress strikes. But 
each also suppresses freedom. There are some things worse, much worse, than 
strikes. One of them is the loss of freedom.” 

The sentence quoted from section 9(c) (3), as will be shown by this statement, 
not only suppresses strikes but deprives strikers engaged in a lawful strike of 
their jobs which they had held for many years. 

The Taft-Hartley Act must be considered as a whole. It was formulated for 
the purpose of eliminating the causes of industrial strife which constitute sub- 
stantial obstacles to the free flow of interstate commerce. Section 9 (c) (3) is 
antagonistic to and in conflict with another provision of the Act. 

Section 13 of the Taft-Hartley Act provides as follows: 

“Nothing in this act, except as specifically provided for herein, shall be con- 
strued so as either to interfere with or impede or diminish in any way the right 
of strike, or to affect the limitations or qualifications on that right.” 

So long as section 9 (c) (3) denies the right to vote to employees engaging in a 
lawful strike, who have been replaced by strikebreakers, section 13 is, in fact, 
meaningless and sterile. 

The attention of the subcommittee is now respectfully directed to a recital of 
what has happened to this organization and its duly chartered Local Union No. 
511 in a dispute with the O’Sullivan Rubber Corp. of Winchester, Va. 

1. On April 4, 1956, an election by secret ballot was conducted by the National 
Labor Relations Board to determine whether the employees desired to be 
represented by the United Rubber Workers as their collective bargaining agent. 
The result of that ballot was 348 votes in favor of the United Rubber Workers 
and 2 “no” votes. At the time the election was conducted there were 388 
employees eligible to vote. As a result of this election the United Rubber 
Workers was certified as the exclusive bargaining agent. 

2. Negotiations between the employer and the union on a contract and a 
wage increase began on or about April 10, 1956. The parties were, by May 13, 
1956, in substantial agreement with respect to the terms and provisions of a 
collective bargaining agreement. However, the company and the union dis- 
agreed on the question of a general wage increase. 

3. On or about May 13, 1956, the employees struck the plant after a vote 
had been taken by secret ballot. The results of the strike vote were 355 in 
favor of a strike and 2 against. At the time the strike vote was taken 422 
production and maintenance employees were on the payroll. 

4. Immediately following the strike the O’Sullivan Rubber Corp., instituted 
a campaign of retaliation and intimidation. Its first move was to send an 
individual telegram to its employees urging them to abondon the strike and 
advising the employees that it was withdrawing its agreement on those issues 
in dispute that had previously been resolved in negotiations. In effect, the 
employer was advising its employees that those gains with respect to contract 
provisions which had been made were lost because strike action was taken. 

5. On May 21, 1956, the union requested the intervention of the Federal 
Mediation and Conciliation Service. The O’Sullivan Rubber Corp. rejected the 


~e eo es 


=e > =o 


an ant ak ot oh. o> 








UNION FINANCIAL AND ADMINISTRATIVE PRACTICES 1507 


assistance of the Federal Mediation and Conciliation Service with the comment 
“we do not see how mediation can presently be of service to this company.” 

6. Shortly after the refusal of the company to permit the intervention of the 
Federal Mediation and Conciliation Service, it inaugurated a campaign of fear 
by advising its employees that the bargaining would be prolonged “until the 
snow flies’; that the dispute would be continued “for a year’ at which time 
the company “can get rid of this union.” 

7. Between May 13, 1956 and June 2, 1956, the company offered striking 
employees immediate payment of earned vacation benefits if the employees 
would abandon the strike and return to work. The union requested the same 
consideration for those employees who were on strike. This request was 
denied. Later the company paid vacation benefits to the striking employee, only 
as the result of the settlement of an unfair labor practice charge which the 
union filed with the NLRB 

8. The union was successful in its efforts to induce the company to resume 
negotiations on June 2, 1956. Although substantially all of the terms and con- 
ditions of the collective bargaining agreement had been agreed to by the com- 
pany prior to the strike, the company now insisted upon the renegotiation of 
the entire contract. The company withdrew its previous wage offer of 3 cents 
per hour and substituted a proposal of no wage increase for the first year of 
the contract and a 2-cents-per-hour wage increase in each of 4 succeeding 
years on condition that the union agree to a 5-year contract. 

9. The union continued its efforts to negotiate a satisfactory contract and a 
respectable increase in wages. The company, however, continued to resist medi- 
ation efforts, rejected a proposal to submit the issues to arbitration, and refused 
all reasonable proposals for a settlement of the strike. The company proceeded 
to employ strikebreakers and continued its operations. By October 1956 ap- 
proximately 70 of the employees had abandoned the strike and returned to work 
but the company had hired approximately 200 new employees. 

10. In January 1957, the union decided to inaugurate a consumer boycott 
against the products of the O’Sullivan Corp. Having failed in all of its efforts 
to reach a reasonable and honorable settlement, the union reluctantly decided 
to put a boycott into effect, which was the first boycott undertaken by this union 
in its history. 

11. On April 26, 1957, the employer, O’Sullivan Corp., filed a petition with 
the National Labor Relations Board seeking an election. It will be observed 
that the petition was filed at the end of 1 year and 22 days from the date of 
the preceding election. On May 1, 1957, a decertification petition was filed with 
the National Labor Relations Board. After investigation, the petition filed 
by the O'Sullivan Corp. and the decertification petition were consolidated and 
a hearing was held thereon on August 2, 1957. 

12. Thereafter the National Labor Relations Board directed an election by 
secret ballot to be conducted on October 17 and October 18, 1957. In its decision 
the National Labor Relations Board, relying upon section 9 (c) (8), found that 
all of the striking employees had been replaced and permitted only those working 
in the plant to vote, and denied the strikers the right to vote. 

13. As a result of the election, there were 288 votes against the union and 5 
votes for the union. 

14. Thereafter, on or about October 28, 1957, the O’Sullivan Rubber Corp. 
filed a charge with the National Labor Relations Board, which was amended 
on or about January 23, 1958, alleging that the United Rubber Workers and its 
local union No. 511 were engaging in unfair labor practices within the meaning 
of section 8 (b) (1) (A) of the Taft-Hartley Act by conducting its picketing 
and engaging in the consumer boycott of O’Sullivan products. 

15. Thereafter, on February 12, 1958, the National Labor Relations Board 
issued a complaint against the United Rubber, Cork, Linoleum, and Plastic 
Workers of America (AFL-CIO) and its local union No. 511. A hearing was 
conducted before a trial examiner of the NLRB in Winchester, Va., on March 4, 
1958. Subsequently, briefs were submitted to the trial examiner but as of this 
date an intermediate report of the trial examiner has not been issued. 

16. In the answer of the union to the complaint issued by the National Labor 
Relations Board the union has denied that its picketing and boycott activities 
constitute unfair labor practices within the meaning of the act. The union 
has alleged that its conduct “is to persuade the present employees of the com- 
pany that they have injured and impaired the common welfare of all wage 
earners by taking the jobs of the pickets and the striking employees and to 
advise them of the common advantage of joining and forming a labor organiza- 
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tion for purposes of mutual aid and protection of both the present employees 
of the company and the pickets and the striking employees.” 

17. The union has also alleged in its answer to the complaint issued by the 
National Labor Relations Board that its continued picketing and boycott ac- 
tivity “is for the purpose of advertising the fact that the production and main- 
tenance employees of the company are receiving substandard wages and work- 
ing under general working conditions which are substantially inferior to wage 
levels and working conditions existing in other plants in the rubber industry 
in which a collective bargaining relationship exists. 

18. The union in its answer to the complaint issued by the National Labor 
Relations Board has also alleged that its picketing and boycotting activity are 
clearly within the exercise of the rights of employees guaranteed in section 7 
of the act “to self-organization, to form, join, or assist labor organizations” 
and in the exercise of their rights “to engage in other concerted activities 
for * * * mutual aid or protection.” 

19. The union has also asserted in its answer to the complaint issued by the 
Board that its picketing and boycott activity “are for the purpose of advertis- 
ing and protesting the denial of the right to vote to the striking employees in 
the election” theretofore conducted by the Board. 

20. The union in its answer to the complaint issued by the National Labor 
Relations Board has also alleged that its continued picketing and boycotting 
activity are permitted by section 8 (c) of the act which in part provides “The 
expressing of any views, argument, or opinion, or the dissemination thereof, 
whether in written, printed, graphic, or visual form, shall not constitute or be 
evidence of an unfair labor practice under any of the provisions of this 
act. +2 9” 

21. The union has also alleged in its answer to the complaint of the National 
Labor Relations Board that its picketing and boycott activity fall clearly 
within its constitutional rights under the first amendment of the Constitution of 
the United States which prohibits Congress from making a law “abridging the 
freedom of speech” or forbidding “the right of the people peaceably to 
assemble.” 

The foregoing recital of events demonstrates conclusively the cumulative dis- 
solution of the individual wage earner’s rights, the destruction of the collective 
bargaining agent, and the erosion of the policy of the act itself by the operation 
of that sentence in section 9 (c) (3) which reads: 

“Employees on strike who are not entitled to reinstatement shall not be eligible 
to vote.” 

It is quite apparent that if the striking employees had been permitted to vote 
the union would not have been decertified as the bargaining agent. Since the 
striking employees were denied the right to participate in the election their 
union has been decertified as the bargaining agent. Over 200 employees have, 
as a direct and proximate result of the operation of this inequitable provision 
of the law, been deprived of their jobs. The union which lost its right to bargain 
in the election has now been charged with unfair labor practices because it has 
continued to maintain a picket line and has continued to engage in the boycott 
of the company’s products. Consequently, the oppressive effects of this unfair 
provision are extended and intensified. 

The O'Sullivan disaster constitutes irrefutable evidence beyond a reasonable 
doubt that the above-quoted provision of the law should be changed. The cor- 
rection of this inequitable provision is long overdue. Its use can and un- 
doubtedly will be used much more effectively and extensively in periods of un- 
employment. The opportunities to wreck unions and deprive employees with 
long years of service of the jobs are even much greater today than they were 
in 1956 when the strikebreakers were hired by the O’Sullivan Corp. 

The record of the dispute with the O’Sullivan Corp. constitutes indisputable 
proof that section 9 (c) (3) provides the method by which an antiunion employer 
can liquidate a labor organization which has been selected as bargaining agent 
by secret ballot in an election conducted by an agency of the United States 
Government. 

The experience in this case shows that a carefully worked-out pattern such as 
was utilized in this case can and does dissolve and destroy the right to strike. 

In the interest of perpetuating the right of employees to self-organization and 
collective bargaining and in order to preserve the fundamental right to strike, 
we respectfully submit that section 9 (c) (3) of the Labor-Management Rel:- 
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tions Act should be amended so as to insure the right of economic strikers 
to vote in any election conducted by the National Labor Relations Board. 


L. S. BuCKMASTER, 
General President. 
G. W. PATTERSON, 
General Counsel. 


SUPPLEMENTAL MEMORANDUM OF UNITED RuBBER, CorK, LINOLEUM AND PLASTIC 
WORKERS OF AMERICA (AFL-CIO) 


A statement supplemental to the memorandum of this organization heretofore 
furnished the subcommittee is hereby respectfully submitted. At the top of 
page 8 of the memorandum delivered to the subcommittee on May 21, 1958, the 
following statement was made: 

“Subsequently, briefs were submitted to the trial examiner but as of this 
date an intermediate report of the trial examiner has not been issued.” 

On the day following the mailing of the earlier memorandum the intermediate 
report of the trial examiner in the O’Sullivan Rubber Corp. case was received. 

Notwithstanding the validity and soundness of the defenses asserted by the 
URW, the trial examiner concluded that the URW has engaged in and is engag- 
ing in unfair labor practices within the meaning of section 8 (b) (1) (A) of the 
Taft-Hartley Act. His report and recommendations, under the circumstances 
in the O’Sullivan case, shows conclusively the “union busting” effect of section 
9 (c) (3) of the act. Not only is the union deprived of its bargaining rights. 
but it is denied the right to advertise the unfairness of the employer and is 
denied the right to ask customers of the company to take the case into account 
before purchasing O’Sullivan products. 

The NLRB is interpreting and applying an act of the Congress of the United 
States so as to abridge “the freedom of speech” and so as to forbid “the right 
of people peaceably to assemble.” 

On page 3, line 46, of the intermediate report, a copy of which is attached 
hereto and made a part hereof, the trial examiner makes a finding that there 
were 420 production employees on the payroll at the time the strike began. 
Within 60 days thereafter a total of only 80 employees returned to work. Dur- 
ing the same 60-day period following the beginning of the strike the O’Sullivan 
Rubber Corp. employed 265 persons who had never worked there before. Con- 
sequently 340 employees have been denied employment rights by reason of the 
strike. 

To the best of our knowledge, information, and belief, over 300 of the 340 who 
did not break ranks and return to work have not obtained substantially equiva- 
lent employment elsewhere. Therefore, if the strikers had been permitted to 
vote at the October 1957 election the union would not have been decertified, the 
union could have continued to bargain with the company and the union would 
not now be harassed by the filing of unfair labor practice charges and the de- 
fense of a complaint issued by the NLRB. 

L. S. BucKMasTER, General President. 
G. M. Patrerson, General Counsel. 





United States of America 
Before the National Labor Relations Board 
Division of Trial Examiners 
Washington, D. C. 
CASE NO. 5—CB-268 


UNITED RUBBER, CoRK, LINOLEUM AND PLASTIC WORKERS OF AMERICA, AFT-—CIO, 
AND ITs Loca 511, AND O’SULLIVAN RuBBER CorP. 


Thomas W. Kennedy and Edward D. Friedman, Esq., for the General Counsel. 
James O. Cross, Esq., of Akron, Ohio, for respondent. 

John Fitzpatrick, Esq., of Frederick, Md., for the charging party. 

Before George A. Downing, trial examiner. 
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INTERMEDIATE REPORT 
STATEMENT OF THE CASE 


This proceeding, brought under section 10 (b) of the National Labor Relations 
Act as amended (61 Stat. 186), was heard in Winchester, Va., on March 4, 1958, 
pursuant to due notice and with all parties represented by counsel and par- 
ticipating in the hearing. The complaint, which was issued on February 12, 
1958, by the General Counsel of the National Labor Relations Board “ and which 
was based on charges duly filed and served, alleged in substance that respondents 
had since October 28, 1957, engaged in unfair labor practices proscribed by sec- 
tion 8 (b) (1) (A) of the act by: (1) Picketing the company’s plant at Win- 
chester and (2) conducting a boycott campaign against the company’s products, 
for the purpose of forcing or requiring the company to recognize respondents 
as the exclusive bargaining representative of certain of its employees although 
Local 511 lost an election conducted by the Board on October 18, 1957, and al- 
though neither of said respondents represented a majority of said employees 
or was the exclusive bargaining representative within the meaning of section 
9 (a) of the act. 

By their answer filed on February 24, 1958, respondents admitted most of 
the material allegations of the complaint, including the loss of the election, the 
picketing, and the boycott campaign, but denied the commission of all unfair 
labor practices, and pleaded that its objectives (briefly summarized) were as 
follows: (1) To persuade present employees that they had injured the common 
welfare of all wage earners by taking the jobs of striking employees and to ad- 
vise them of the advantages of union membership; (2) to advertise the fact 
that the company’s employees were working under substandard conditions to 
those existing in other plants in the industry; and (3) to advertise and to pro- 
test denial of the right to vote by the striking employees in the Board election. 
The answer averred further that respondents’ conduct was in the exercise of 
employee rights as guaranteed in section 7 and 8 (c) of the act, and in the first 
amendment to the Constitution. 

Upon the entire record in the case and from my observation of the witnesses, 
I make the following: 

FINDINGS OF Fact 


I. THE BUSINESS OF THE COMPANY; THE UNIONS AS LABOR ORGANIZATIONS 


I find on facts alleged in the complaint and admitted in the answer that the 
company is engaged in commerce within the meaning of the act,” and that re- 
spondent unions are labor organizations within the meaning of section 2 (5) of 
the act. 


II. THE UNFAIR LABOR PRACTICES 


This case concerns the legality of respondents’ conduct in continuing its picket- 
ing and its boycott campaign after the loss of the Board election on October 18, 
1957. Most of the relevant facts were either admitted by the answer or were 
stipulated at the hearing. The main issues on which evidence was offered 
concerned the purpose and intent with which respondents continued their picket- 
ing and their boycott campaign after the loss of the election. 

From around 1942 to 1956, the production and maintenance employees of the 
company were represented by Rubber Workers Local 22770, affiliated with AFL. 
On March 20, 1956, United Rubber, Cork, Linoleum, and Plastic Workers of 
America, AFL-CIO, filed a petition with the Board, which, through a consent 
agreement, resulted in an election being conducted on April 4, 1956. Of approxi- 
mately 388 eligible voters in that election, 343 votes were cast for the petitioner 
and 2 votes were cast against it. On April 12, 1956, the Board issued its cer- 
tification of representatives, certifying that United Rubber, Cork, Linoleum, and 
Plastic Workers of America, AFL-CIO, had been designated as the exclusive 
representative of the production and maintenance employees of O’Sullivan. 

Shortly thereafter local union No. 511 was chartered to service the O’Sullivan 
employees, and contract negotiations, which had previously been started, con- 
tinued between representatives of local 511 and the international with repre- 





17 The General Counsel and his representatives at the hearing are referred to herein as 
the General Counsel and the National Labor Relations Board as the Board. Respondent 
unions are referred to, respectively, as the International and as Local 511, and the charging 
party as the company. 

148 Annual purchases of $500,000, 75 percent of which were from extrastate points, and 
annual sales of $750,000, 75 percent of which were extrastate. 
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sentatives of the company. Those negotiations began in April 1956, and periodic 
meetings were held through May 11, 1956, but no agreement was reached. A 
strike, called by local 511 and the international, commenced on or about May 14, 
1956, and between that date and April 1, 1957, when the last bargaining session 
was held, there were approximately 27 meetings held, but no agreement was 
consummated, nor had one been consummated by the date of the hearing. 

Beginning May 14, 1956, and continuing until the present time, pickets have 
been stationed by respondents at the entrance to the company’s plant at Win- 
chester. During the early stages of the strike and until at least 1 month 
following October 19, 1957, 3 different signs were used by the pickets, bearing 
the following legends: 

Warning 
Penalty for Strikebreaking 
a Lifetime of Shame and Regret 


URW Local 511 AFL-CIO 
on Strike May 1956 to ? 
Don’t Buy O’Sullivan Products 
Heels Made by a Company 
Without a Soul 


Local On Strike 511 
United Rubber Workers, AFL-CIO 
Out Since May 138, 1956—Don’t Buy O’Sullivan Products Made by Strikebreakers 


Recently the pickets have used two signs, which bore the following legends: 


ee Local 511 URCLPWA C.F, 
On Strike Since May 13, 1956 
O’Sullivan Rubber Corporation 
Unfair to Organized Labor 


A. F. L. Local 511 URCLPWA Cs. ®. 
On Strike Since May 15, 1956 
Don’t Buy 
O’Sullivan Rubber Corporation 
Heels, Soles, Plastic Products 
Made by Strikebreakers 


At no time since October 28, 1957, have the pickets, which have been stationed 
at the entrance of the plant, been in such number as to physically block or 
impede the voluntary ingress and egress of the employees or other persons 
having business to do with O’Sullivan Rubber Corp.:; nor have the pickets, 
since October 28, 1957, engaged in any violence or other conduct designed to 
physically impede or obstruct the voluntary ingress and egress of employees 
or other persons having business to do with the company. 

When the strike began on May 14, 1956, the company had a complement 
of 420 employees in the production and maintenance unit, of whom 8 appeared 
for work and 412 did not. Between May 14 and July 16, 1956, there returned 
to work 72 employees of the 412 who did not report for work the first day, and 
between May 14 and July 16, the company hired a total of 265 persons who 
had never worked for it before. Thus, on July 16, 1956, a new full complement 
of persons was maintained by the company, totaling 345. Since that date to 
the present, any changes were a result of normal attrition, resignations, and 
hirings. 

On April 26, 1957, the company filed a petition alleging the existence or a 
question of representation among its production and maintenance employees, 
which petition was docketed as Case No. 5-RM-351. Thereafter, on May 1, 1957, 
a decertification petition was filed by Mrs. Ann Louise Agnor, an employee of 
the company, alleging that a substantial number of O’Sullivan employees no 
longer desired to be represented by the union, which petition was docketed as 
Case No. 5-RD-153. Said petitions were consolidated and a hearing was heid, 
following which the Board ordered an election among O’Sullivan’s production 
and maintenance employees. 

In its Decision and Direction of Election, issued on September 26, 1957, the 
Board rejected the union’s contention that all strikers who had not returned to 
work should be eligible to vote in the election, holding that, “As the record is 
clear that the employees who went on strike are economic strikers who have 
been permanently replaced, we find that they are not eligible to vote.” 


. 
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In the election held on October 18, of 325 eligible voters, 5 votes were cast for 
local 511, and 288 against it; and there was 1 void ballot and 1 challenged ballot. 
On October 28, the Board issued its certification that the majority of the ballots 
had not been cast for the union. 

The General Counsel also offered and relied on the following evidence: 

W. Bruce Swain, personnel manager of the company, testified that without 
exception the negotiations were concerned with attempts to reach a contract, and 
that following the termination of negotiations on April 1, 1957, respondents 
have in no manner indicated to the company that there has been any change in 
the issues as they existed in the final meeting. 

Around May 1, 1957, respondents filed charges against the company claiming 
that the company was refusing to bargain with it, in violation of section 8 (a) 
(5). The processing of those charges, through their dismissal by the regional 
director, an appeal to the General Counsel, and the decision by the General 
Counsel sustaining the dismissal, was not finally concluded until October 1957. 

On October 16, 1957, the local published over its name in the Winchester 
Star an ad or announcement (paid for by the international) which in part ap- 
pealed to the employees to vote for the local and which also stated: 


STRIKE AND BOYCOTT WILL CONTINUE 


Regardless of the outcome of the election, the strike and boycott 
will be continued until the company comes to an agreement with Local 
Union No. 511 on the terms of a satisfactory settlement of the issues 
involved in the strike. 


Douglas B. O’Connell, a reporter for the Winchester Evening Star, testified 
that on October 18, after the results of the election were known, he interviewed 
John House, field representative of the International, asking what effect the 
election was going to have on the strike and the boycott. House replied that 
it would have no effect, and that the strike and boycott would continue. O’Con- 
nell’s news story, quoting House to that effect, was published in the Evening 
Star on the evening of October 18; and although O'Connell saw House from time 
to time thereafter, House made no request for a retraction of the remarks and 
no statement disavowing them. 

The November 1957 issue of United Rubber Worker (the Union's official 
organ) ” carried as the lead article on the front page a lengthy story concerning 
the O’Sullivan strike and the consumers’ boycott. The article began with the 
statement that a consumers’ strike against the products of O'Sullivan Rubber 
Corp. was continuing and that: 

L. S. Buckmaster, United Rubber Workers (URW) general president, 
made that observation in a statement outlining the Union’s position in the 
struggle of URW Local 511 for a contract with decent wages and working 
conditions in the Winchester, Va., heel and sole plant. [Italics supplied.] 

The same issue carried also a full quotation of Buckmaster’s statement, which 
also contained the following: 

The National Labor Relations Board election in which only the strike- 
breakers were allowed to vote has not changed any of the conditions that 
forced members of local 511 to strike on May 13, 1956, President Buckmas- 
ter said. 

A gloss reprint of the above article was distributed by respondent to some 
10,000 shoe repair shops in the various States of the United States. That reprint 
also contained a box paragraph directed to the attention of all shoe repairmen 
stating, among other things, that the O’Sullivan strike was still on and that 
the boycott of O’Sullivan heels and soles was still on, and informing them that 
they will be notified “the minute the strike is officially over.” 

The January 1958, issue of the Union’s newspaper carried a news story from 
Atlantic City, N. J., reporting some of the happenings at the constitutional con- 
vention of AFL-CIO, including the unanimous approval by the delegates of a 
resolution supporting Local 511 in its consumer boycott of O’Sullivan Rubber 
Corp. The article stated in part: 

For the past year, the URW has been spearheading a consumer strike 
against O'Sullivan products because that Winchester, Va., company has 





Tt was stipulated that this and other issues of the union’s newspaper received normal 
distribution to subscribers throughout the United States, including individuals and locals 
of the union who pay for it either in cash or by a designated part of their monthly 
membership dues. 
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stubbornly refused to consider a fair and reasonable contract with Local 511 

representing some 400 rightful workers of the Company. [Italie supplied.] 

The same issue carried the resolution itself, whose sponsors included Buck- 
master, and which began with the following paragraph: 

Whereas, some 400 workers have been on strike against the O’Sullivan 
Rubber Corp. in Winchester, Va., for the past 19 months because that com- 
pany has consistently refused to consider a fair and reasonable contract 
with Local 511 of the United Rubber, Cork, Linoleum and Plastic Workers of 
America. * * * [Italics supplied.] 

The foregoing evidence plainly showed that respondents continued to seek 
recognition, i. e., a contract, despite the overwhelming loss of the election on 
October 18. The ad, the articles in the URW newspaper, the interview with 
House, the resolution sponsored by the international president, and the report 
of its adoption all showed conclusively—absent refutation—that the object both 
of the picketing and of the boycott campaign remained as before, the obtaining 
of “a fair and reasonable contract.” 

Respondents offered no convincing refutation of the general counsel’s evidence. 
Thus, they offered testimony by Marion M. Miller, president of Local 511, and 
Carl F. Swartz, district director of the international, by which they sought to 
show that their objectives had changed either before or after the election to 
become those pleaded in the answer, but that testimony was wholly unpersua- 
sive in the light of the several published statements, referred to above, which 
showed the contrary. 

Swartz went so far as to claim that the objectives had changed as soon as 
it became apparent to the union around April 1, 1957, that it could not get a 
contract, but that claim was left without foundation by the record of the 
union’s charge, which it kept alive until the final denial of its appeal in Oc- 
tober, that the company was refusing to bargain with it. Furthermore, no 
change was made in the picket signs until a month after the election, and then 
the changes seemed to be without significance. Cf. Joint Council of Sportswear, 
Etc., Union, 120 NLRB No. 90. In addition, both Swartz and Miller admitted 
that union at no time communicated to the company after April 1, that the 
union’s new purposes were as claimed by them. And though Swartz also testi- 
fied that no authorization was sought or obtained from the international 
to make a demand for recognition and bargaining after October 18, he admitted 
that authorization had existed at the time of the original certification and that 
it was not subsequently withdrawn. 

Tesimony by Ralph Bergmann, research director of the international, con- 
cerning his surveys and comparisons of wage rates and other benefits in the 
industry was immaterial save as good faith support of respondents’ advertised 
claims that the company’s employees were working under substandard con- 
ditions. 

Thus, the evidence on the record as a whole makes out a case which is plainly 
controlled by the decisions in Curtis Brothers, 119 NLRB No. 33, and Alloy 
Mfg. Co., 119 NLRB No. 38, recently followed in Joint Council of Sportswear 
Workers, 120 NLRB No. 90, decided April 29, 1958. As all material factual 
differences have heen resolved by the findings made herein, it is unnecessary to 
belabor the principle involved, which is in all respects identical to that involved 
in Curtis and Alloy. 

Respondents express their disagreement with those cases, and point to the 
harsh results which here flow from the Board’s interpretation. Assuming the 
correctness of the Board’s interpretation of the statute, the latter consideration 
is, of course, one which respondents might properly urge upon Congress in sup- 
port of their drive (shown by their publicity in evidence to be in progress) to 
amend section 9 (c) (3) of the act so as to permot economic strikers to vote. 
But whether correct or not, the Board’s decisions constitute binding precedents 
as to its trial examiners to the extent that they are in point. Curtis and Alloy 
are unquestionably in point here. 

It is therefore concluded and found, for the reasons stated in those cases, that 
respondents, by picketing the company’s plant and by conducting its consumer 
boycott campaign, have at all times since October 28, 1957, restrained and coerced 
employees in the exercise of the rights guaranteed in section 7 of the act and 
thereby engaged in unfair labor practices within the meaning of section & (b) 
61) (A). 

Upon the basis of the foregoing findings of fact and upen the entire record in 
the case, I make the following: 
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CONCLUSIONS OF LAW 


1. United Rubber, Cork, Linoleum and Plastic Workers of America, AFL-CIO, 
and its Local 511 are labor organizations within the meaning of section 2 (5) of 
the act. 


2. O'Sullivan Rubber Corp. is an employer within the meaning of section 2 (2) 
of the act. 

3. By picketing the premises of the company for the purpose of obtaining recog- 
nition and a contract as the exclusive bargaining representative when they did 
not represent a majority and of the company’s employees, respondents re- 
strained and coerced said employees in the exercise of rights guaranteed them 
by section 7 of the act, thereby violating section 8 (b) (1) (A). 

4. By conducting a boycott campaign against the company’s products for the 
purpose of forcing the company to recognize respondents as exclusive representa- 
tive of the company’s employees and to enter into a contract with respondents 
when they did not represent a majority of the company’s employees, respondent 
restrained and coerced said employees in the exercise of rights guaranteed them 
by section 7 of the act, thereby violating section 8 (b) (1) (A). 

5. The aforesaid unfair labor practices, having occurred in connection with 
the company’s operations as set forth in section I, above, have a close, intimate, 
and substantial relation to trade, traffic, and commerce among the several States 
and substantially affect commerce within the meaning of section 2 (6) and (7) 
of the act. 

THE REMEDY 


Having found that the respondents have engaged in certain unfair labor prac- 
tices, I shall recommend that they cease and desist therefrom and that they take 
certain affirmative action, as outlined under recommendations, below, which I 
find necessary to remedy and to remove the effects of the unfair labor practices 
and to effectuate the policies of the act. 

In order to remedy the effects of respondents nationwide boycott campaign, it 
will be recommended that respondents publish in their official organ, United 
Rubber Worker, a notice that, pursuant to the recommended order herein, they 
have ended their boycott of O’Sullivan’s products and that they make distribution 
of such notice to all addressees to whom boycott material was sent. 


RECOMMENDATION 


Upon the basis of the foregoing findings of fact and conclusions of law and 
upon the entire record in the case, I recommend that respondents and their re- 
spective officers, agents, successors, and assigns shall: 

1. Cease and desist from: 

(a) Restraining and coercing employees of O’Sullivan Rubber Corp. in the 
exercise of rights guaranteed by section 7 of the act by picketing said company 
for the purpose of obtaining recognition and a contract as the exclusive bargain- 
ing representative of the company’s employees when respondents do not repre- 
sent a majority of said employees in an appropriate unit ; and 

(b) Restraining and coercing employees of O'Sullivan Rubber Corp. in the ex- 
ercise of rights guaranteed by section 7 of the act by conducting a boycott cam- 
paign against the company’s products for the purpose of forcing the company to 
recognize respondents as the exclusive representative of the company’s employees 
or to enter into the contract with respondents when they do not represent a 
majority of the company’s employees, in an appropriate unit. 

2. Take the following affirmative action: 

(a) Post in conspicuous places in their respective business offices and meeting 
halls and at all places where notices to members are customarily posted copies 
of the notice attached hereto marked “appendix A.” 

Copies of said notice, to be furnished by the regional director for the fifth 
region, shall, after being duly signed by official representatives of the respond- 
ents, be posted by respondents immediately upon receipt thereof and be main- 
tained by them for 60 consecutive days thereafter. Reasonable steps shall be 
taken by respondents to insure that such notices are not altered or defaced or 
covered by any other material. 

(b) Mail signed copies of said notices to the regional director for the fifth 
region for posting, O’Sullivan Rubber Corp. willing, at all places where notices 
to the company’s employees are customarily posted ; 
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(c) Publish in the United Rubber Worker a notice that respondents have 
ended their boycott of the company’s products and distribute said notice to all 
addresses to whom boycott material was sent; and 

(d) Notify the regional director for the fifth region in writing within 20 days 
from the date of the receipt of this intermediate report and recommended order 
what steps have been taken in compliance. 

It is further recommended that unless the respondents, within 20 days from 
the date of receipt of this intermediate report and recommended order, notify 
said regional director in writing that it will comply with the foregoing recom- 
mendation, the National Labor Relations Board issue an order requiring the 
respondents to take the aforesaid action. 

Dated at Washington, D. C., this 15th day of May 1958. 


GEORGE A. DOWNING, 
Trial Examiner. 


APPENDIX A 


NOTICE TO ALL MEMBERS OF UNITED RUBBER, CORK, LINOLEUM AND PLASTIC WORKERS 
OF AMERICA, AFL-CIO, AND ITS LOCAL 511 


Pursuant to the recommendations of a trial examiner of the National Labor 
Relations Board, and in order to effectuate the policies of the National Labor 
Relations Act, we hereby notify you that: 

We will not restrain or coerce employees of O’Sullivan Rubber Corp. in the 
exercise of rights guaranteed by section 7 of the act by picketing said company 
for the purpose of obtaining recognition and a contract as the exclusive bargain- 
ing representative of the company’s employees when we do not represent a 
majority of said employees in an appropriate unit. 

We will not restrain and coerce employees of O’Sullivan Rubber Corp. by con- 
ducting a boycott campaign against the company’s products for the purpose of 
forcing the company to recognize us as the exclusive representative of the com- 
pany’s employees or to enter into a contract with us when we do not represent 
a majority of the company’s employees in an appropriate unit. 


UNITED RusBBER, CorK, LINOLEUM 
AND PLASTIC WORKERS OF AMER- 
Ica, AFL-CIO. 
ON iS mang eg pndomawaecmraiees PO och lala ce aneengecemeacrcatnaomacie. 
(Representative) (Title) 
Loca 511, UNrTeEp Russer, CorxK, 
LINOLEUM AND PLASTIC WorK- 
ERS OF AMERICA, AFL-CIO. 
BN ica. cs se is lashes Sobapgasds inhi osiin cap sate nas ichgrte i Sec ain resin eoebgeetmonbiesesan 
(Representative) (Title) 


(This notice must remain posted for 60 days from the date hereof, and must 
not be altered, defaced, or covered, by any other material.) 
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